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POOR    LAWS. 


CHAPTER  I. 

SETTLEMENT   BY   BIRTH. 

I.  Of  Ule^itifnate  Children. 
II.  Qfkgttmaie  Children, 

L  SeitiemerU  qfBasUtrds* 

Seestato.  136.2.  c.29.  17  G.2.  e.B.  §  25.  IS  6.9.  c.82.  ( j. 
2D  G.3*  c. 96.  99G.  9.  c. 54'.  (  25.  95  G.  S.  c.  101.  j  6. 
496.8.  C.68.' 

1.  WfLlTECHAPEL  v.  S<*^wi^,  £.r.  1  ^.9.  Ctfr*A.499.—  Ah^MbuAd^ 
Tiro  ciitklren  were  privately  dropped  in  the  pariib  of  &,  i^^wcestiiatt, 
sod  removed  to  fT.  as  being  the  place  of  their  brrth.    It  was  ^^^^  fhett 
weed  l^  M  the  judges  that  the  place  of  the  iirih  at  a  bastard  ^^"^* 
Aid  n  the  place  of  its  settlement,  for  it  gains  a  settlement  in  such  ^^^^  ^^* 
plaoe  ex  necessiiate ;  for,  being  nnUiusJUius^  it  cannot  otherwise  St ''ia?  ^5. 
be  profided  tott  except  a  reputed  father  can  be  found.  i  Ld.  Ray!  5^7, 

2.  7(efeA)^trfy  v.  TWirmg-,  J9aMf.  949. —  An  unmarried  servant  Butif«ny>mii 
girl,  dwelling;  in  the  parish  of  T.y  being  with  child  and  near  the  be  used  to  occa- 
time  of  her  deltrery,  was  conveyed,  hi/  praeticet  oat  of  the  parish  non  the  Mrth  of 
of  I*,  into  a  hovel  or  oot*house  sitaated  in  the  outermost  confines  abattard^inmj 
of  the  adjoining  parish  of  Tewkeshtry,  where  the  child  was  born.  ^h'^a'jidbSild 
The  Question  was,  Which  of  these  two  parishes  was  to  keep  the  2^||  ^  settM, 
dnld  f  ^  Sir  Wii«li am  Jaitss  held,  that  illegithnate  children  must  not  where  6om, 
be  kept  by  the  parish  in  which  they  are  bom ;  bnt  that  if  any  butinthepuiOi 
impiioper  practice  appear,  then  this  rule  fails,  and  the  child  shafl  fi«nwbeDceiu 
he  kept  and  provided  for  by  the  parish  where  the  mother  dwelt,  ^^^^\^ 
and  where  she  was  got  wkh  child,  and  which  had  osed  the  prac-  ^^^  coUusiTely 
ties  to  have  the  child  bom  in  another  parish :  and  so  he  ordered,  in  removed. 
this  ease,  (the  practice  being  very  apparent,)  that  the  child  shodld  c^teeelSeii.  Ik 
be  settl^  in  and  kept  and  provided  for  by  the  parish  of  L.  Rem.  $€4 

9.  Suekky  v.  Whithomy  ^BulH. ^86. '^It  was  resolved  in  this  A  htntaf^cMld 
case  by  Sir  William  Joitks,  that  if  a  woman  big  with  child  be  bttrn  in  a  houm 
•em  to  the  house  of  correcflon,  and  betherje  delivered  of  a  bastard,  ^^Swintte 
die  di3d  dial!  be  sent  to  tStM  parish  from  which  the  mother  was  parish  wbM 
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«Ddi  iKmse  is  *^"^  ^^  ^^®  hou8e  of  correction,  to  be  there  kept  and  provided  for ; 
situiitMl,  but  in  this  being  the  place  where  she  was  last  settled* 

its  motfaer^s  firiaik — SeealsotfaeflO  D.S.  c.86.  §  8. 

If  animmar.  4.  Boreham  ▼.  WaUhamy  H.  T.  8  W.S.  Carth.  397.  — An  on- 
ried  ^o^»"  big  married  woaiao,  being  big  with  child,  was,  by  an  order  of  two 
iI™wS  Md  J*"*"^®^  removed  from  W.  to  J?.,  as  to  her  last  place  of  settle- 
M^itf  an  aL  m^nt,  and.  ffom  which  order  B,  appealed ;  but  before  the  next 
peal  agunst  Sessions  (he  was  delivered  of  this  bastard  child  vX  B*  Afterwards 
fluch  order  of  the  order  of  the  two  justices  was  vacated  upon  the  appeal ;  and 
removal,  be  d».  ^he  woman  with  her  child  was  sent  back  to  the  parish  of  W.  Two 
to^dioi^su^  justices  then  made  a  new  order,  by  which  this  bastard  chUd  only 
diild  is  noniet-  ^^  *^°^  ^^  ^"^  because  it  was  bom  there.  —  The  Court  :  The 
tledwhcKfom,  child  ought  to  follow  the  mother  in  this  case ;  because  the  pariah 
if  such  order  be  officers  of  B,  could  not  remove  the  woman  until  the  appeal  was 
afterwards         determined :  so  that  they  had  no  means  of  preventing  the  birth  of 

which  its  mother  was  so  removed,     a  C.Salk.  121.474.532.  6  Mod.  213.  2  Bulitr.  349.  Coibb. 
285.  5  Mod.  204. 

Bat  if  an  un-  5.  Masters  v.  Child^  H.  T.  10  W.  S.  S  Salk.  66.  —  It  was  ruled 
married  woman  jp  this  case  that  the  birth  of  a  bastard  child,  primdjacie,  settles 
lodd^l^-  it  in  the  place  where  it  was  bom ;  but  that  if  a  woman*  big  with 
tToneiiarnh  "^  child  of  a  bastard,  and  settled  in  one  parish^  is  persuaded  by  the 
and  remove  to*  parish  officers  to  go  into  another  parish  on  purpose  to  be  there 
another  by  the  delivered,  this  fraud  will  make  the  parish  chargeable  where  the 
advice  of  some  mother  was  setded^  though  the  child  was  not  bom  there*  But  if 
'of  the  pmb-  ^  woman  with  child  of  a  bastard  come  accidentally  into  one  parish, 
thmdelivei^  ^^  ^  persuaded  by  some  of  the  parishioners  to  go  into  another 
the  &utard  shall  parish,  and  is  there  delivered^  this  shall  not  charge  that  parish 
Jie  settled  where  which  persuaded  her.  * 

'ham.  6.  Rex  y.  Spitalfields,  E.  T.  12  W.S.    Ld.  Raym.  567.  ^  An 

'The  bastard       lo^t  bom  in  the  parish  of  jS^.  il.,  was  nursed  in  S. ;  the  father 
**"^**"^"^'^  died,  and  the  mother  ran  away ;  they  had  neither  of  them  a  settle- 
who^TborD.        meat  in  St.  A.%  but  were  only  lodgers  there.    Two  justices  re^ 
^1  Cam  Sfi2.  ™^^^^  ^^  child  from  iS.  to  the  parish  of  St*  A,y  as  being  the 
place  of  its  birth.    Upon  appeal  to  the  Sessions  the  order  was 
qoashed,  the  justices  being  or  opinion  that  bastards  did  not  gain  a 
settlement  by  their  birth.     Upon  motion  in  the  King's  Bench  the 
order  of  Sessions  was  quashed,  because  a  child  ought  to  be  main- 
tained where  it  is  born,  until  it  eains  another  settlementy  and  that 
therefore  it  is  incumbent  upon  the  parish  where  it  is  born  to  find 
another  place  of  setdemeot* 
If  a  woman  be        7.   Westbury  v.  CostoUy  H.  T.  2  Ann.  2  Salk.  5S2.  —  A  woman 
v^rad^flom        ^'^  ^^^  ^^'^^  ^^  removed  by  order  of  the  justices  from  W.  to  C., 
inrish  and be^  ^^^  pendine  the  order  before  the  next  Sessions  she  was  delivered 
ddivercd  of  a      c£  a  bastard  child.     The  parish  of  C.  appealed  against  this  order 
bastard  in  the     of  removal,  and  the  order  of  the  two  justices  was  thereupon 
Mher  psrisfa,       reversed ;  but  by  another  order  of  two  justices  the  child  was  sent 
Ante'&odfffa     ^^^  ^^  ^'*  ^  ^^  ^^  place  of  its  birth.     On  an  appeal  against 
before  «ppc£     ^^^^  order  it  was  confirmed.    But  all  the  proceedings  were  re- 
■vch bastard, on  moved  into  the  King's  Bench;  and,  by  the  Court,  Although 
.the  order  being  here  is  no  fraud,  yet  the  removal  was  wrongful,  and  the  subse- 
reversed,  is  not  quent  reversal  of  the  order  makes  all  void  ab  initio.    Fraud  or 

settled  where  qq^  fraud  IS  not  material  in  tliis  case ;  but  the  settlement  of  the 
bom.  ...._». 
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dttld  depends  upon  the  removal,  for  if  that  was  wrong,  they  shah 
not  ease  themselves  by  it. 

8.  Rer  ▼.  Jane  Greyy  E,  T.  10  Ann,  Sett.  8f  Rem.  41.— -  It  Was   A  bsstard  boni 
revived  bt  the  Court  in  this  case,  concerning  the  settlement  of  ob  the  hmmI  m 
a  hoiittTd  child,  that  if  the  parish-officers  are  carrying  a  pregnant  ^^^"nniut  under 
woman  from  one  place  to  another  by  virtue  of  an  order  of  removal,  "*  **'!^*'  ^'^ 
snd  she  is  delivered  on  the  road,  in  trdndtu,  of  a  bastard  child,  ||^^  wbnra 
floch  bastard  is  not  settled  in  the  parish  where  born,  but  shall  go  born. 

▼ith  the  mother  to  the  parish  where  she  is  going  by  virtue  of  the 
order. 

9.  Rez  V.  Iclefordy  Af.  T.    10  Ann.  I  Sets.  Cases,  S2.  —  A  A  baecard  bora 
vooiao,  who  was  an  inhabitant  of  the  parish  of  /.,  being  with  child  after  an  order 
of  a  bastard,  went  to  the  parish  of  G.  M.  to  get  some  necessaries  of  removal  ia    . 
ftom  her  relations.    The  parish  officers  of  G*  M.  procured  an  ^^  ^"1^^^ 
order  frsn  two  justices  to  send  her  to  /.,  but,  the  waters  being  out,  i«^J»TOn8»ot. 
before  they  could  send  her  to  /•,  she  was  brought  to  bed  in  the  by  tuch'blrtby 
parish  sf  G.  M.  of  a  bastard  chUd.  —  The  Court  held,  though  settled  when 
generally  a  bastard  is  settled  where  it  is  bom,  yet  in  such  a  case  ''°">>  ^^  ihi^l 
M  this,  toAwe  there  is  an  order  to  remove  the  mother  before  she  foos  JP  *?  tb«nio- 
ddiuered,  the  child  shall  be  an  inhabitant  of  /.;  for  if  a  woman  •^'^^  ■?•"*• 
with  child  of  a  bastard  be  sent  by*  order  from  A.  to  B.  and  she  is  ^^?'/' 
hroQght  to  bed  at  ^.y  and  then  the  order  is  quashed,  the  child  s  Bulatr!  949ii 
*U1  be  sent  back  to  A.  with  its  mother.  Salk.  474. 

538.  Sera.  47&  Sett  ft  Rem.  193.  314. 
la  EUng  V.  The  County  of  Hereford,  H,T.2G.l.l  Sess.  Cos.  99.   A  bastard  boni, 
^A  BASTARD  was  bom  in  the  county  gaol.    The  question  was,  inacoMy^ooi; 
Whether  the  settlement  of  the  child  should  be  in  the  parish  where  JJ.^J'JJJt^" 
the  mother  had  a  settlement,  or  in  the  parish  where  the  goal  committed  for 
'^ttiitosted? — The  Chief  Justices  it  has  been  held,  ^hat  safe  custody,  ia 
P^einthe  house  of  correction  (a)  ought  to  be  considered  as  notwttled 
mbabitSDts  of  the  place  they  were  of  before,  for  they  are  put  there  ^heine  bora, 
ooly  for  safe  custody ;  for  the  gaol  of  a  county  is,  with  respect  to  S*  C-  ^o  Mod/ 
Kttlements,  constructively  situated  in  every  part  of  the  county,  ^^*' 
Bod  a  bastard  child  born  m  such  gaol  is  not  settled  in  the  parish  C^)  ^^  Suckley 
where  the  gaol  is  locally  situated,  but  in  the  parish  in  which  its  ^,^^T^* 
'Bother  was  last  legally  settled  when  she  was  sent  to  gaoL  » P  *  • 

11.  SfejSfrert  v.  fVal/ord,  M.  T.  3  G.2.    2  Sess.  Cases,  89.—  But  although 
Tvo  justices  of  the  peace  made  an  order  to  remove  a  woman  and  *h*  pl*«  ^ 
her  child  from  S.  to  fT.,  and  by  that  order  sent  the  diild,  being  ^T^*^*^ 
t»o years  old,  to  the  place  of  its  birth,  at  a  distance  from  the  meutrtfjlkui^ 
'Q^'^.    This  order  was  confirmed  at  the  Sessions  on  the  appeal ;  tard,  yet,  while 
aod  being  removed  by  certiorari,  it  was  moved  to  quash  botn  the  under  §even 
f^  because  the  child  was  removed  to  the  place  of  its  birth*  s^oartofage.  It 
™i^jasticc8  do  not  adjudge  it  to  be  a  bastard,  and  being  a  ^'^JJ^ '•"*^^* 
^^^ild,  they  cannot  separate  it  from  the  mother  by  reason  of  ^  themMho-^ 
ue  care  necessary  to  nurture  so  very  young  a  child,  which  none  setdement. 
^^^  supposed  so  fit  to  administer  as  the  mother  of  it ;  and 

*  wefore  it  should  have  been  sent  with  her  to  the  place  of  her 
••^tlement.— The  orders  were  quashed. 

12,  Bex i.St.  Peter's  in  Worcestershire,  E.  T.  8  G.2.  Burr.  S.  C.^.  A  bastard 

"7  A  BASTARD  was  romovcd  from  St.  P.  to  O.  S.  as  to  the  place  though  lu  p«- 
«its  htrth.    It  appeared  on  the  evidence  of  the  father  of  this  child,  »««»  wcre,dur. 


re- 


that  he  and  its  mother  had  travelled  together  as  wandering  per-  JJJfJd  ^i^n  and 
l^&omulace  to  ]place  for  about  fif^en  years,  and  during  all  wife,  is  settled 
^t  time  had  cohabited  and  lain  together  as  man  and  wife;  that  where  bom. 
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IfacUIdbe 
born  under  a 
nuuriiage  in 
fact,  and  it  ap- 
pean,  by  fair 
conclusion,  that 
it  i»k  bastard, 
he  shall  beaet« 
tied  where 
boffi. 


<<  With  the  knowledge!  consenty  and  approbation  of  the  overaeerB 
*^  of  Amf  where  her  legal  settlement  was,  and  where  she  then  re* 
«<  sidedy  to  find  out  the  father  of  the  child,  that  she  might  give 
**  intelligence  of  him  to  the  town.  She  told  the  overseers  of  A.^ 
**  two  or  three  days  before  she  was  delivered,  that  she  would  ga 
<(  to  find  out  the  father  of  the  child,  and  they  desired  she  wouki 
<<  if  she  had  opportunity  ;  but  she  then  thought  she  was  not  within 
**  three  weeks  of  her  time.  She  went  to  /2.,  about  eight  complete 
*^  miles  from  H.,  supposing  to  find  the  father  there,  and  stayed 
*^  all  night ;  and  the  next  day,  while  she  was  at  i2.,  she  perceived 
**  herself  to  be  ill,  and  therefore  made  what  haste  she  could  ta 
*<  return  home,  wishing  to  get  to  her  own  town.  She  got  to  F» 
**  on  the  sixth  of  August  at  night ;  and  about  two  or  three  o'clock 
^  next  mominffy  beiug  the  seventh,  she  set  out  for  A.,  and  got  to 
*^  L.  H*i  which  was  the  direct  road  to  A,^  where,  her  labour- 
*^  pains  increasing,  she  was  furnished  with  a  man  aod  hone,  at 
**  her  own  request,  by  a  person  (not  tlie  overseer)  of  //.  //.,  to 
«<  carry  her  forward  to  A. ;  but  she  had  npt  proceeded  more  than 
*<  thirty  roods  before  her  pain  was  so  great  that  she  was  obliged 
«  to  stop,  and  was  delivered  of  the  pauper  in  L.  //.,  in  the  high- 
*^  way  there,  and  about  one  hundred  yards  from  a  township  inter- 
*^  vening  between  A,  and  £.  H,  She  and  her  child  were  imme* 
*^  diately  taken  to  a  house  in  Z«  i/.,  where  they  were  both  taken 
<f  care  of  by  the  town  with  humanity  and  tenderness :  there  was 
^^  no  fraud  on  either  side."  —  Lord  Mansfield  :  Where  a  bastard 
is  bom  pending  an  order,  or  in  gaol,  or  there  is  any  fraud,  these 
lire  exceptions  to  the  general  rule ;  but  in  all  other  cases  the  birth 
decides  the  settlement.  -—  Order  quashed. 

18.  Rex  v.Lubbenham,  E.  T.  31G.S.  4  T.  R.  251.— Two  justices 
revaoyed  Elizabeth  Hutchins,  the  wife  of  Thomas  Hutchins,  (who  was 
then  absent  from  her,)  and  Hepziba  her  daughter,  from  L.to  O.  On 
appeal  the  Sessions  quashed  the  order,  and  stated  the  following  case  i 
''  The  pauper  Elizabeth  was  married  about  seventeen  years  ago  to 
**  Thomas  Hutchins,  who  was  settled  at  O.  Two  years  afterwards 
*'  he  was  convicted  of  a  highway  robbery,  and  condemned^  but 
*f  reprieved  on  his  inlisting  as  a  soldier :  he  went  abroad ;  and 
**  five  years  after  Uiat  the  said  Elizabeth  (hearing  that  he  was  dead) 
**  was  married  by  banns  to  Thomas  Ponton  at  L.  On  the  21st  day 
<^  of  October  178^9  about  a  twelvemonth  after,  Hutchins  returned 
*^  (whilst  the  said  Thomas  Poo  ton  and  Elizabeth  were  residing  at 
*^  T.).  The  said  Ponton  and  Elizabeth,  who  were  then  living 
*^  together  as  man  and  wife,  went  together  to  the  parish -officers  of 
**  fj*  for  a  certificate  to  T.,  who  directed  the  said  Ponton  and  the 
*'  said  Elizabeth  to  be  included  in  the  said  certificate,  and  granted 
**  it  accordingly;  acknowledging  the  said  Thomas  Ponton  and  his 
*^  wife  (without  mentioning  her  christian  name)  to  be  their  parish- 
**  oners  legally  settled  in  the  said  parish  of  L.  /  and  they  the  said 
**  pauper,  Elizabeth  and  Ponton  returned  with  it  to  T.  Thomas 
*'  Ponton  was  never  married  to  any  person  but  the  said  Elizabeth, 
**  Hepziba  was  born  during  the  cohabitation  of  Ponton  and  Eliza" 
**  betn  at  Z..,  and  there  baptized  as  the  daughter  of  the  said 
**  Thomas  Ponton  and  Elizabeth  his  wife."  —  Lord  Kekton: 
There  is  no  doubt  but  that  the  second  marriage  was  void,  and 
consequently  that  the  settlement  of  the  pauper  Elizabeth  continued 
where  the  firs(  husband  was  settled.     I  am  therefol'c  of  opiqi^yn 
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thirt  the  Older  of  Sesuoiu,  so  far  as  it  respects  the  toi/bf  should  M 
fBHfaed:  bat  affirmed  as  to  the  ckUdy  because  the  fair  conclusion 
from  sU  the  fiicu  stated  is»  that  she  was  a  bdttard.  The  rest  of 
the  Court  concurred,  and  the  order  of  Sessions  was  quashed  as 
to  the  oiother  and  affirmed  as  to  the  child. 

19.  Rex  V.  Maikon,  T^  T.  S7  G.S.  7  T.  R.  362.—  M.  Cagear^   a  bMtard  bom 
bdog  settled  at  M^  and  pregnant  of  an  illegrtimate  child,  went  MvenJyean 
lo  C.  in  17S8,  under  a  certificate  from  M.,  in  which  the  parish  "Aer  •  certifi- 
oieen  of  Af.,  **  for  themselves  and  their  successors,  with  the  ^^  «ngag^g 
" coQttDt  of  the  parishoners,  engaged  to  relieve  and  receive  Af.  ^jd^J^^Jf* 
**  Cegear  with  the  child  of  which  she  was  then  pregnant^  and  all  tber  wL  then 
**  other  children  that  she  might  thereof  ter  have,  until  she  or  they  pregnant  with, 

*  ahoold  acquire  a  subsequent  settlement,  whensoever  she  or  an v  «><1  ^H  other 
^  of  them  should  become  chargeable  to  or  ask  relief  of  their  cbiMren  ihe 

«-  ^snAT    M.  Cagear  resided  in  C.  under  that  certificate  until  "^  ^,^6 
berdetth,  and  in  1746  had  the  present  ^uper  {R.  Cagear)  an  stating  heir  to 
iO^itimate  child,  who  continued  to  reside  in  C.  until  the  present  be  an  unmar- 
mer  of  removal  without  having  done  any  act  to  gain  a  settlement  ned  woman»  ia 
for  bimseif.  —  Burrow,  in  support  of  the  Order  of  Sessions,  cited  •^•^^d  whep» 
En  i,Jptlaf.  (a)     Lord  Kbmton  C.  J.   It  is  not  now  necessary  ^^^ 
toqueition  the  propriety  of  the  decision  in  Rex  v.  Ipsley.    That  ("^  ^nie,pllS. 
certainly  went  much  beyond  the  former  cases  on  this  subject, 
flovever,  that  is  distinguishable  from  the  present  case.     That 
ooly  extended  to  the  child  with  which  the  woman  was  then  preg- 
nant; and  a  child  in  ventre  sa  mere  is  capable  of  being  described. 
Bat  thig  child  was  not  bom  until  eight  years  after  the  certificate 
vsi  graoted ;  and  being  illegitimate,  he  is  not  included  within  the 
general  words  in  the  certificate,  which  extends  only  to  legitinute 
diildreo. 

il.  Rex  V.  IdUy  M.  T.  59  6.3.  %B.SfA.  149.—  Removal  from   The  35  G.  s. 
/•  to  A.  of  Af.  W,  and  her  bastard  child.    Order  confirmed  as  to  <^  loi-  did  not 
Ae  awcber,  and  quashed  as  to  the  child,  subject,  &c.  —  The  ^'^^^F^ 
ptuper  Af.  W*%  settlement  was  admitted  to  be  in  the  township  of  ^^foi«v!!t^re 
R^  derivatively  under  her  father  J.  W*    For  several  years  prior  «»  unemandk 
to  tlie4lh  of  Oc/o^er  ISlTy  the  said  c/.  fT.  was  an  efficient  mem-  pated  davgliter 
ber  of  a  friendly  society,  legally  established  in  pursuance  of  was  delivered 
tl»  act  passed  in  the  SSd  year  of  George  the  Third,  entitled*  ^^^^^^ 

*  An  act  for  the  encouragement  and  relief  of  friendlv  societies."'  towntSp  U  L 
Aad'on  the  4th  of  October  ISlTy  a  certificate  as  to  that  fact  was  during  her  fa^ 
^  made  and  given  by  the  president  and  stewards  of  the  so-  ther's  rendenco 
aetjr;  and  the  same  was  afterwards  duly  verified  before,  and  there  under  a 
ttrtified  by  a   magbtrate,  according  to  the   provisions   of  the  ?^^2*j**" 
*»»al   sututes    made    concerning    friendly    societies.     [The  iJ^'J,^^' 
cnetfaen  proceeded  to  set  out  the  certificate,  which  was  in  all  member  of  a 
'^■Pteti  regular.]     This  certificate  and  the  verification  thereof  friendlj  lodetjr 
*^  OB  the  7th  of  October  ISl?,  delivered  to  the  churchwardens  established  un- 
■d  overseers  of  the  poor  of  the  township  of  /.    The  bastard  ^^^  ^  3. 
«Mdwas  bom  in  that  township  on  the  19th  of  November  1817,  ^1^^. 
^^^J.  W.  and  his  family  (of  which  the  said  Af.  W.  was  then  a  ficate  eitended 
^'(^o'ber)  were  residing  tKere,  under  the  authority,  or  supposed  not  only  to  him, 
*P^ty,  of  the  certificate  and  the  acts  relating  to  friendly  so-  but  to  all  the 
^«^— Abbott  C.  J.   This  case  has  been  most  fully  and  satis-  J^**®^**** 
7^^  discussed,  and  the  opinion  1  had  originally  formed  has  th!uthe 

"J^  changed  in  the  course  of  the  argument.     I  am  of  opinion  daughter, there- 
^  the  original  order  of  the  two  magistrates  was  good^  and  that  fore,  was  at  the 
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time  of  lier  dell-  ibe  SessioM  weve  mifltake»  m  thdr  jodgibeBt  It  has  be^-ar-^ 
lery  rending  io  guedy  that  the  friendly  society  act  was  repealed  by  the  aubaequeaA 
^^"^^^  act  of  the  35  O.  S.  c  101.>  which  provides  tha  ao  persoa  shaU  be 
^^^L  of  *"*  removable  from  any  parish  until  actually  chargeable,  and  thiis»  it 
83  ^8.  c.  54.  ^  ^^*  rendered  wholly  unnecessary  the  former  protection  by. 
•tid  chat  by  certificate  under  the  friendly  society  act.  But  I  think  that  is  pot 
$  25.  of  tbat  80 ;  for  it  may  be  very  convenient*  notwithstanding  the  effect  ot 
"^^(^  the  ^B  G.S.  to  keep  the  provisions  of  the  38  G.S.  in  force.  In 
^^  followed  B^^y  <^^^^  A  labourer  who  might  wish  to  come  into  a  pariah 
that  of  the  ido-  voi^ht  not  be  able  to  obtain  employment  there,  for  fear  that  by  aa 
ther.  doing  he  mi^ht  bring  burdens  upon  the  parish.    But  if  he  eavie 

with  a  certificate  from  a  friendly  society,  that  fear  would  be 
removed*  It  would,  therefore,  be  depriving  the  members  of  such 
societies  of  a  material  benefit,  if  we  were  to  bold  thie  35  G.  3.  to 
be  a  virtual  repeal  of  the  provisions  of  the  33  G.  3f  Then  the 
question  arises,  Who  are  the  persons  protected  by  the  latter  act  ^ 
The  object  of  the  act  being  to  facilitate  the  finding  employment, 
it  should  receive  a  liberal  construction.  I  think,  therdTore,  that 
the  certificate  granted  to  the  head  ot  the  family  protected  noC 
only  him»  but  also  all  tlie  members  of  the  family,  and  placed  tbem 
in  the  same  situation  in  whidi  he  stood*  If  so,  then  they  would  not 
be  removable  till  they  became  actually  chargeable.  Aocordii^ 
to  the  authority  of  the  case  of  Rex  v.  Great  Yarmouth^  8  T*  R*  68* 
this  woman,  under  the  circumstances  stated  to  us,  was  re- 
movable ;  but  although  that  was  so,  still  it  may  be  very  ques- 
tionable whether,  in  this  pasticular  case,  the  parish  officers  were 
bound  to  remove  the  moth^?  There  is  an  obvious  distinction 
between  the  effect  of  a  certificate  under  the  33  G.  3*  and  that  of 
one  under  8  &  9  fF.  3.  For  the  former  of  these  two  statutes 
enacts,  *^  that  every  child  bom  a  btttard  in  a  parish  during  the 
**  mother's  residence  therein,  under  the  authority  of  that  act,  shaH 
''  have  the  same  settlement  as  the  mother."  The  attention,  there* 
fore,  of  the  parish  officers  would  naturally  not  be  called  to  tbe 
situation  of  a  woman  residing  under  a  certificate  granted  under 
33  G.3«,  and  I  think,  therefore,  thtfC  they  were  justified  in  not 
removing  in  this  case.  No  inconvenience  can  arise  to  the  other 
parish  from  this ;  for  if  the  mother  hachbeen  actually  removed,  the 
ctnld  would  have  been  born  in  their  parish,  and  would  have  beei^ 
settled  there«  They,  therefore,  are  placed  io  no  worse  situation 
by  our  holding  that  the  child  shall  follow  the  mother's  settlement, 
though  she  was  not  removed.  I  think,  therefore,  that  the  pariah 
officers  were  not  bound  in  this  case  to  remove  the  mother,  and 
that  the  child  being  born  in  /.,  whilst  the  mother  was  residing 
there  under  the  authority  of  the  33  G.3.  c  54.,  followed  her  settle- 
ment in  R^  and  that  the  order  of  Sessions  was  therefore  wrong. 
-*^  Bayi^by  J.  I  entertained  at  fir^  R^aat  doubts  in  this  case^ 
which  the  discussion  it  has  undergone  has,  however,  entirdy  re* 
moved*  I  agree  with  my  Lord  C«  J.  that  the  child  in  this  case 
was  settled  in  the  parish  to  which  the  mother  belonged,  and  oe 
the  ground  that  her  residence  there  was  protected  by  the  33  G.3m 
c.54i.  Before  that  act  passed,  persons  likdy  to  become  charge* 
able  were  liable  to  be  removed.  That  act,  however,  providesy 
that  a  person  having  a  certificate  under  it  sbsll  not  be  removed* 
unless  actually  chargeable.  The  first  question  is.  Whether  that  is 
repealed  by  the  35  G.3.  e.  101.,  by  which  a  general  provisioQ  ia 


mad%  thai  po  perioa  aiiall  be  )neiiioved  uotil  aetneHy  chargeiAle? 

Bat  milen  we  jiee  clearly  that  it  was  the  tntentioD  of  tlM  leg» 

jatore  lo  ic^eal  the  former  act,  I  think  we  ought  not  to  come  to 

Utts  o9Dciii8ioa :  for  that  act  gave  to  peraoos  certificated  under  il 

a  apmi  protection,  subject  to  certain  disahilitiei ;  and  I  think 

thtf  s  par^  who  chooses  to  avail  himself  of  that  special  protection 

iN^t  to  be  allowed  to  do  so ;  for  it  will  materially  facilitate  hia 

adinistfon  into  a  parish,  on  account  of  the  disability  he  lies  under 

of  ooBHDttaicating  settlements.    If  he  goes  widi  that  certificate^ 

lie  vill  be  readily  allowed  to  take  a  tenement,  for  he  confers  no 

asUleoieot  on  hia  hired  servants  or  apprentices.    Although*  there* 

fsre^cbeSfi  G.S*  €,  101m  did  introduce  a  general  provision,  still,  as 

it  does  aol  contain  any  thing  to  show  that  it  was  intended  to  repeal 

tbe  SS  G.  S.  c.  £4v  1  think  that  act  was  not  repealed*    By  the  1 7th 

ndisa  it  appears  that  no  member  of  a  friendly  society  shall  be 

tanoTable*    He,  therefore,  obtains  a  residence  not  only  for  him* 

iel(  but  also  for  those  who  may  be  considered  9a  parcel  of  hiaoselfy 

Iw  vife,  and  ftuaily.    If  ho  is  removed,  they  are  removed  with 

bin;  sod  the  section  whidi  says  that  he  shall  not  be  removed, 

nrtttsJly  prohibita  also  the  removal  of  his  fiunily.    The  25th  sec* 

tioo  does  not  uae  the  expression,  ^*  during  the  member's  reai^- 

**  deuce,*'  but,  *'  during  the  mother's  residence."  Under  the  autho* 

ritj  of  the  act,  I^ink,  therefore,  that  in  this  case  the  mother  was 

rcvdiiig  under  the  authority  of  this  act  when  the  child  was  bom* 

The  parish  michty  perhaps,  have  removed  the  mother  as  actually 

chsigsoble  under  the  d5  G.^.  ^.101.  «.6.,  but  thev  were  not  bouMl 

io  to  do ;  for  this  section  only  meant  to  provide  for  the  case  of 

dioie  unmarried  women  whose  residence,  when  thev  were  preg- 

Mot,  wss  not  protected  by  any  previous  act.    I  think,  therefore, 

that  ia  this  case  the  settlement  of  the  child  follows  that  of  the 

Bother.-- HoLAOTD  J.    I  am  also  of  opinion  that  the  SS  G.Si. 

%.&k.  il  oot  repealed  by  the  S5  Cr.S.  e.  101.    It  certainly  is  not 

^x^fnuky  repealed,  for  there  is  no  refiurence  in  the  latter  act  to 

the  S8  G.3.    By  that  act  it  appears  that  members  of  a  friendly 

Mcietj  sre  protected,  unless  they  become  actually  chargeable,  or 

vefaaiid  to  aak  relief  for  theasselves  and  family ;  and  in  case  any 

^ioghter  shall  become  pregnant  of  a  bastard,  the  36th  section 

CMGli,  that  the  child  in  that  case  should  follow  the  settlement  of 

the  mother.    Under  this  act,  a  daughter  in  this  situation  would 

iHK  make  the  family  removable  as  actually  chargeable,  becatise^ 

not  bemg  settled  there  herself,  the  birth  of  her  child  would  bring 

iM>  charge  on  the  parish.    Then  came  the  S5  G.S.,  the  object  of 

^■^  hag  been  correctly  stated  to  be,  to  prevent  poor  persons 

f'«&  being  unnecessarily  removed ;  and  the  sixth  section  enacts, 

w  A  unmarried  woman  with  child  shall  be  deemed  and  taken  to 

bos penon  actually  diargeable ;  but  that  clause  goes  on  to  state, 

wioch  a  person  shall  £?  deemed  chargeable,  not  generally,  but 

**  vithiD  the  true  intent  and  meaning  of  the  act.      l*hen  that 

^^'"■e  applies  to  persons  whoee  residence  was  not  previously  pto^ 

^^c^bat  not  to  cases  where,  under  the  friendly  society  act,  the 

*j"^>^e  would  protect  the  parish  where  the  chdd  was  bom  from 

we  bsrdeD  ^  its  maintenance ;  and  no  mischief  will  fellow  from 

^cositniction  of  the  act*    I  am,  therefore,  of  opinion  that  the 

S3G.$.  i«  Qoi  replied  by  the  S5  G.3.,  and  that  the  settlement  of 
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the  child  in  thii  case  follows  that  ot  the  moth^.  —  Order  of  Ses- 
sions quashed,  and  order  of  magistrates  confirmed* 
An  fllegitimate  22.  Ilex  v.  Si. NickoUuy  Leicester,  E.  T.  5GA.2B.Sf  C.  889.  S.C. 
childborn  in  ^D.SfR.462. — Uponapp^againstanorder  of  two  justices,  for  the 
■?  «**^P«^  removal  of  C.L.  from  the  parish  of  A.  S.  to  SahU  N.,  the  Sessions 
not  f<S]ow  the  confirmed  the  order,  subject  to  the  opinion  of  this  Coart  on  the  fol- 
settlementofits  lowing  case:  The  pauper  was  the  illegitimate  child  of  E,  L.  de- 
mother,  ceased,  and  was  bom  in  the  month  of  Af  ay,  1 822,  in  an  extraparochial 

place,  called  the  Black  Friars,  in  Leicester,  which  is  not  a  Till,  and 
for  which  no  overseers  have  ever  been  appointed.  She  was  shortly 
afterwards  taken  by  her  mother  to  the  parish  of  A.  S.,  where  shie 
remained  until  the  death  of  her  mother,  and  up  to  the  time  of 
making  the  order  of  removal  in  question.  £•  JL.,  the  mother,  had, 
six  years  previously  to  the  birth  of  the  pauper,  gained  a  settle- 
ment in  the  parish  of  iS^.  jV.,  and  was  legally  settled  in  that  parish 
at  the  time  of  the  birth  of  the  child  and  of  her  own  death.  — 
Bayley  J.  The  argument  in  support  of  the  order  of  Session  is 
founded  upon  the  assumption,  that  every  person  is  by  law  entitled 
to  a  settlement  in  some  place ;  but  that  is  by  no  means  the  case, 
for  foreigners  have  not  any  settlement  in  this  country.  A  settle- 
ment attaches  to  those  persons  only,  concerning  whom  those 
circumstances  may  be  affirmed,  which  acts  of  parliament  say  shall 
give  a  settlement.  Generally  speaking  an  illegitimate  child  is 
settled  in  the  parish  where  it  is  born.  There  are  some  exceptions 
to  this  general  rule,  noticed  in  the  treatises  on  the  poor  laws.  In 
most  of  the  excepted  cases,  the  mother,  at  the  time  of  the  birth, 
is  in  law,  supposed  to  be  in  the  place  of  her  settlement  where  she 
ought  to  be :  as  where  a  woman  with  child  is  removed  out  of  one 
parish  into  another,  through  the  fraud  or  collusion  of  its  officers,  or 
where  the  child  is  born  pending  an  order  of  removal.  In  one  of 
these  cases,  the  child,  when  bom,  is  settled  in  the  parish  from 
which  the  mother  has  been  fraudulently  removed ;  in  the  other,  in 
Ihe  parish  to  which  she  is  ordered  to  be  removed.  In  this  case 
-  the  child  was  bom  in  an  extraparochial  place.  It  therefore  has  not 
Any  settlement  by  birth,  and  being  a  Dastard  it  can  derive  none 
from  its  parent.  In  such  cases,  however,  it  is  entitled  to  remain 
with  its  mother  as  lonff  as  the  purposes  of  nature  require  it,  and  it 
will  afterwards  be  entitled  to  relief  as  casual  poor,  although  it  has 
not  any  settlement.  We  are  all  of  opinion  that  the  order  of 
{Sessions  must  be  quashed.  —  Order  of  Sessions  quashed. 

II.  Oflegitimate  Children. 
See  Stat.  SSeSJV.  3.  c.  SO. 

If  the  mother         23.  The  eases  of  Clavely  and  Burton,   2J9tf/4/.Si(l. —  These 

oracbfldbom  matters  beine  questioned  at  the  Quarter  Sessions  for  Worcester, 

in  one  parish,  were  referred  to  the  Judges  of  Assize.  —  One  D.  C,  with  a 

ntfUh^^*^  young  child  under  the  age  of  seven  ifears,  going  about  as  a 

uTpiwdnir  to  a  wanderer,  came  with  her  child  to  the  vill  of  A.,  and  desired  a 

thin],  such  child  warrant  to  be  conveyed  to  JS.,  where  she  had  some  friends,  and 

flhali  not  be  where  the  child  was  born.     The  constable  of  A.  thereupon  made 

•ettled  in  the  ^  a  pass  to  convey  her  to  E» ;  and  the  constable  of  A,  delivered  her 

JJ^J*752^*  ^®  ^^®  constable  of  R.,  who  delivered  her  to  the  constable  of  S., 

tute  bj  the    "  ^^^  ^  ^'  ^^  mother  died.     The  question  was,  Whether  the 

demh  of  the  parish  where  the  mother  died,  or  the  parish  where  the  child  was 
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fam,  oogfat  to  keep  the  child?— -The  second  ciise  was,— -One  ,motiier» but 
£,  B-f  being  a  wanaerer^,  with  three  children  bom  in  three  several  "bAU  be  MtUed 
parishes,  came  with  them  into  2>.,  in  the  parish  of  S.,  unto  one  B,^  J!^?^  ^^  ^"^ 
ner  lister,  where  she  died ;  the  three  children  being  there  left.  ^'^ 
Sir  William  Jonss  and  Sir  Jamks  Whitelock,  having  con- 
sidered these  cases,  delivered  their  resolution  thus.  The  children 
ooght  to  be  kept  and  provided  for  in  the  several  parishes  where 
ihej  were  bom,  and  not  in  the  parish  where  the  mother  died  in 
trmurtu :  because  the  place  of  birth  is  a  settling  of  those  children 
in  a  place  certain,  to  keep  and  provide  for  them,  and  the  wan- 
dering of  the  mother  with  them  afterwards  doth  not  alter  the  case ; 
nor  shall  the  dying  of  the  mother  in  a  parish,  having  the  children 
there,  be  said  to  be  a  settling  to  make  the  parish,  where  the 
mother  died,  to  keep  the  children,  but  the  place  of  birth ;  that  is 
the  place  to  be  looked  after,  for  the  place  of  births  or  the  place  of 
their  laU  habitationt  if  the  same  may  be  known,  are,  in  judgment 
of  law,  the  place  of  settling*  So  that  if  one  be  bora  in  such  place 
or  parish,  and  afterwards  be  an  inhabitant,  in  service,  in  another 
plaice  and  parish,  and  after  this  become  to  be  a  VMnderer^  he  is 
then  by  the  law  to  be  sent  to  the  last  place  of  his  settlings  to  be  there 
kept  and  provided  for,  and  not  as  a  toanderery  roguCy  or  vagrant. 

24.  WhiUchapel  v.  Stepney.  M.  T.  9  JV.  S.  Carth.  483-—  One  J5.  a  legitimate 
had  two  children,  bora  in  the  parish  of  W.    The  father  died,  and  ckM,  where  tlie 
the  mother  married  again.     Not  long  afterwards  the  husband  and  Mttlementrf  its 
wife  ran  away,  and  deserted  the  children,  who  were  afterwards  P^^''*  >*  »»' 
privatdy  dropped  in  the  parish  of  S.;  one  of  them  being  ^^o  ^j^jemenTby* 
years  old,  and  the  other  four  years  old.    They  were  removed  to  ^-^ .  but 
theparisb  of  fP.,  but  the  order  was  vacated  upon  appeal ;  and  the  where  the  set- 
reasen  expressed  in  the.  order  of  Sessions  was,  because  5.  could  dement  of  the^ 
*ot  prove  that  B^  the  father  of  the  children,  was  ever  legally  P»«°* ^m*^ 
settled  tn  W.;  though  in  the  same  order  it  was  acknowledged,  by  ^^^^gllch* 
expreis  words,  that  both  the  children  were  bora  in  W.   It  was  now  ^\^  „(iist  fol- 
moved  to  quash  this  order  of  Sessions  \  the  question  in  law  being,  low  the  settle- 
Whether  the  birth  of  these  legitimate  children  shall  gain  a  settle-  mentof  the 
nent  for  them  when  the  parent  is  dead  and  the  place  of  his  last  P**^"^ 
settlement  unknown,  and  so  must  be  esteemed  as  a  vagabond  ?  It 
WAS  AGREED  BY  ALL,  that  the  birth  of  a  bastard  child  gains  a 
settlement  for  that  child,  and  also  that  a  legitimate  child  gains  no* 
settlement  by  its  birihy  when  the  place  of  the  parent's  last  settle- 
meat  is  known,  but  that  such  child  must  follow  the  settlement  of 
the  parent.  —  The  Court:  But  this  order  of  Sessions  must  be 
qusshed,  and  the  order  of  the  two  justices  confirmed ;  because 
vhere  the  parent  is  a  vagabond^  the  birth  of  a  legitimate  child 
pm  a  settlement,  for  otherwise  it  will  be  bora  in  vagprancy . 

S5.  Daltony  168.  —  A  travelling  woman,  having  a  small  sucking  If  the  place  ot 
cMd,  was  apprehended  for  felony, .sent  to  gad,  and  executed;  "gtilttpent,  d- 
and  the  place  of  the  birth  of  this  child  not  being  known,  it  was  ^^J^^^u 
lent  to  the  town  where  the  mother  was  apprehended,  for  that  town  ^t' known,  the 
ought  not  to  have  sent  the  child  to  gaol,  the  child  being  no  male-  j}iace  where  a 

fsctor.  "child  is  first  known  to  be,  is  its  settlement.  S.  P.  Comb.  364, 

26.  Cunmer  v.  MiUon,  M,T.  2  Ann.  6Morf.87.-^  A  child  was  The  primary 
bom  at  C. ;  the  father,  while  the  child  was  under  seven  years  of  J^l*"*"'  kJ 
sge,  removed  to,  and  gained  a  settlement  in  M.     And  this  was  ^JJ^I^Ji^^j  a 
Md  a  settlement  for  the  child.    And  it  was  said  by  the  Court,  new  setUemcnt 


hjpttmoage;  ^^  ^^^  father  be  settled  in  a  parish,  and  die»  and  afterwards  his 
•MMNigli  tte'      wife  dies  in  childbed,  he  shall  be  there  settled* 

cfaiM  be  under  $even^earto(  age* 

The  place  of  ^'  Crippkgate  v.  St.  Saviour' Sy  H.  T,  S  Ann.  Fdey^  S65.  <^  A 

Urth  ia,  with  ohild  of  three  years  of  age  was  removed  frem  C.  to  5^  ^9  as  to  the 
respect  to  1^-  place  of  its  £iW/i.  —  The  Court:  The  father's  settlement  is  the 
?^^^^<^"'  settlement  oi  his  iegitimate  ckUdreu,  when  it  can  be  foond  put, 
settlement' only  ^^^^^^^^  ^^  place  where  s  child  IS  bom  is,  primdjacie,  the  settle-* 
quoutquet^  seu  '  nsent  of  the  child  until  there  is  another  settlement  found  out. 
tlementbypa-  So  a  bastard's  settlement  is  the  place  of  its  birth,  because  it  is 
rentage  can  be  nidiinsJUiiu.  If  a  child  be  dropped  in  a  parish,  the  parish  officers 
found.  iQgy  remove  him  to  the  place  of  his  btrtli,  or  to  the  place  of  the 

S.  C.  11  Mod.  father's  settlement.  The  settlement  by'birth  is  only  ^wutque  they 
^'^*  ^  find  thid  father's  settlement ;  and  if  they  never  find  it,  it  is  abso- 

^if*'^^'  lute  upon  them.  —  Note;  In  this  case,  it  was  agreed  by  the 
fmi^F^  313?  ^^"^^  Court*  that  the  age  of  a  nune  childy  so  as  to  go  along  with- 

'  '  its  mother,  is,  until  s€f>en  yean  of  age. 

The  settlement  &.  Bex  v.  Creech  St.  MichaeTsj  E.  T.  14>  G.  S.  Burr.  S.  C.  765. 
by  birih  may  be  -«.  Six  children  were  removed  from  Creech  St.  Michael  to  P.,  as 


P^'*^^**  to  the  parish  where  their  father  was  born.  Upon  hearing  the 
^^m^^  appeal,  (the  father,  who  was  contained  in  the  order,  being  run 
cfarisie^gs,  ^  away,)  in  order  to  prove  his  birth  in  the  parish  of  P.,  the  following 
and  by  identify,  oopy  of  a  register  was  produced,  taken  from  the  parish  register  of 
ing  tbe  pcnon.  P.  <•'  Christenings  1775,  John^  son  of  JoAit  Every  and  Maru  his 
See  Rei  o.  **  wife,  baptised  December  5."  It  was^  also  proved,  by  viva  voce 
Bncklebnry,  testhnony,  that  the  John  Every  who  lived  in  P.,  and  died  long 
iwfi,pU43.        y^^  ^im  considered  as  the  pauper's  father;  and  that  a  Mary 

Sveryy  who  lived  in  P.,  was  understood  to  be  tbe  pauper's  mother, 

and  that  he  had  been  heard  to  call  her  ^^  mother.''    The  Sessions 

thought  this  was  not  sufficient  evidence  to  prove  the  Inrth^  and  to 

identify  the  person  of  the  father  of  these  children,  as  better 

evidence  might  have  been  adduced  for  that  purpose^  and  therefore 

discharged  the  order  of  the  two  justices.  -^  But  on  this  order 

^  being  removed,  Lord  Mansvisld  seemed  to  think  the  evidence 

sufficient ;  and  on  cause  being  shown, .  the  order  of  Sessions  was^ 

qoashed,  and  the  original  order  was  affirmed. 

The  birth  of  a        29.  Bex  v.  JVooiffbrd,  H.  T.  ^G.S.  EnrroR'^  MSS.  —  An 

pauperremoved  order  of  removal  had  been  made  at  the  Dorchester  Sessions^  where 

as  a  married       ^^  course  IS  for  the  appellants  to  begin.  —  Cowper  now  moved 

I^W^^  to  quash  this  oider.     The  appellants  proved  the  birth  of  the 

e^denceofi^  pauper,  who  was  removed  under  the  name  of  A.  P.,  widow,  by 

settlement  to      the  register  of  the  respondents'  parish,  in  which  her  maiden  name 

pblige  the  other  f^>peared  to  be  A.  S.    The  Sessions  thought  the  proof  oi  the 

pide  to  go  en.     pauper's  maiden  settlement   sufficient  printd  Jade  evidence   to. 

oblige  the  respondents  to  go  into  the  real  point  in  dispute  between 
the  parties.  This  the  respondents  refused  to  do,  aliegine  that 
there  was  no  case  brought  before  the  Court  by  the  appellants^ 
Upon  which  tbe  Sessions  qoashed  the  order,  as  being  unsupported.- 
-*  CowpER,  as  the  ground  of  his  motion,  insisted,  that  the  pauper 
not  being  removed  as  a  single  womany  her  birth  was  no  evidence 
at  all  of  tier  settlement,  unless  it  had  been  shown  that  her  husband 
had  no  settlement.  —  The  Court  refused  to  grant  a  rule  to  show 
cause,  sajring,  that  tlie  Sessions  had  done  right ;  for  that  the  proof 
of  the  birth,  although  the  pauper  was  removed  as  a  person  whe 
bad  been  married,  was  sufficient  in  the  first  instance,  unless  the 

21 
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pwtics  had  been  nirprised  by  iiich  evideiicei  The  husband  of 
this  pauper,  pertu^s,  had  no  settlement ;  or  even  suppowng  that  he 
had  a  lettlemeat,  until  that  settlement  be  discovered,  the  wonan's 
own  setdcmant  would>  in  the  mean  time»  renoain*  The  motion 
«as  accordinghr  denied,  ia) 

SO.  Rex  ▼.  Whudey,  i/.  T.  26  G*S.  Em TonV  MSB.  ^T.Pk  Xht  phM:e  oT 
Us  wife  and  ohildren  were  remoTed  from  the  township  q£  W.tm  ^^^Xn^ 
the  towaship  of  H.    The  Sessions  qoadied  the  order,  and  stated,  ^y^^^^^^^ 
diet  F,  P»f  the  mother  of  the  pauper,  deposed,  that  her  son»  the  t»  ba  iIm  |fitffl> 
paiqier  was  born  at  if.;    that  tier  husband,  the  father  of  the  ofkiMttk. 
pauper,  had  before  her  marriage  with  him,  served  two  years  in  meat,  •Ithougb 
i/.,  and  therefore  belonged  to  that  place,  but  tiiat  she  bad  no  p*^!?|l*.^i, 
oaaicnation  with  him  about  his  settlement,  nor  did  she  know,  or  u^ii^l^^'hiid 
aver  bear  Uiat  he  was  hired  for  a  year  there ;  that  her  husband  wrvSiwo  jwn 
wisstiU  living  at  A> ;  but  he  was  not  brought,  or  attempted  to  be  in  •  different 
bnmghc,    to  prove  his  settlement.     This  case  was  ai^ued  by  vwiat ;  for  tmi 
FiARVLKY  for  the  order,  that  is  for  the  township  of  //.,  and  comtatOitiibe 
CocKBLi.  for  the  township  of  fV.-  It  was  stated  that,  at  the  West  S^iwriMS-' 
Ridiiig  Sessions,  the  practice  is  for  the  respondents  to  begin  (6) ;  |         ^^ 
that  CoctLxx^h  accordingly,  for  the  respondents,  called  the  pauper's 
mother  to  prove  his  birth  as  a  primd  facie  settlement,  and  then 
stopped;  that  it  came  out,  on  the  cross-examination,  that  the 
fiaher  was  alive,  and  might  have  been  produced ;  upon  which  the 
Sessiona  quashed  the  order,  without  going  into  toe  appellants' , 
caie;   it  having   been    understood,    that  if  the   Court    should 
be  against    the  appellants   on  this  point,   they  should  be  at 
liberty  afterwards  to    go    into    their    ease.-^FsARi9L8T   worn 
allied,    that    the  settfement  of  the  varenU  was   immediately 
conmunicated  to  the  child;  that  the  Urih  only  aflbrded  a  pre* 
suaptioa  oi  a  settlement,  which  was  sufficient,  when  no  evidence 
of  the  actiial  settlement  could  be  had.    But  here  the  parents 
might  have  been  produeed,  and  therefore  it  was  incumbent  on  the 
respondents,  first  before  the  justices,  shmI  afterwards  on  the  appeal, 
to  prove  an  actual  settlement,  or  to  show  that  there  was  none^ 
except  by  birth*  —  Cockbll,  contra^  said,  tbit  hirih  was  certainly 
as  more  than  aprimdjade  settlement,  and  that  he  had  offiered  it 
ealy  as  sodu    The  effect  of  it  was  to  throw  the  proof  on  the 
ether  side ;  that  all  the  books  began  with  birth  as  the  lint  settle* 
meat ;  and  at  many  Sessions,  where  the  practice  was  for  the  an* 
pdlanfcs  to  begin,  the  constant  way  was  for  them  to  prove  the 
oath.  —  Thb  Couht  was  of  opinion,  that  proving  the  piace  of  the 
iirtk  of  a  child,  was  proving  its  primary  place  of  settlement,  and 


proving  Its  pnmary  pi 
therefore  sufficient  to  throw  the  burthen  on  the  other  side,  of 
F^viog  a  different  place  of  settlement  by  pareniagey  if  the  fact 
aesid  enable  them  so  to  do.  (c) 

dr«D,  from  HeiUon  Norris,  in  L^- 
cashirc,  to  Beard,  in  Derybsbire.  The 
Sessiontqiiadied  the  order,  and  stated, 
that  the  Rapondento  rested  their  case  on 
the  biHh  ieiUenuni  of  Benjamin  Lomax, 
In  Be»rd,  proving  that  ha  waa  born 
there;  that  it  appeared  from  the  evi- 
desce  on  the  part  of  the  respondenta, 
that  his  Ihther  had  come  to  reside  in 
Bcaid  only  two  yean  before  Benjamin 
waa  bflfD,  an  snliw  ttn»^  w  "» 


(a)  See  Hex  «.  Inhabitants  of  Ryton ; 
Kcz  9.  InhalMtants  of  Henaingham  ; 
Xci  «.  Inhabriants  of  Hedsor;  and 
Saa.  WlHxley,  Caiap.  II.  poU. 

{h)  Sae  Bex  a.  Woodl«Mrd,a»ile,  pl.S9. 

{€)  And  upon  the  authority  of  the 
ibaveonewaadetcminedtlwtof  Rex 
9-  lahshitatts  of  Heaton  Norris,  £.  T. 

3SG.3.  6  T.  R.  658 Two  juaticea 

Miowffcd  Aon,  the  wife  of  Bd^aniB 
^4Bix,  a  loldier,  and  her  Uuce  chiL- 
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tOu,t. 


pauper^  fiuhcr 
wafe  prated  to 
hsve  bceofV- 
Heved  vfkUere^ 
tUUm  in  another 


birth,  and  the 
only  evidence 
to  oppose  this 
being  that  of 
the  pauper** 


TTie  SeMiooe  H.  Rex  v.  WahefiM,  T.  T.  44  G.S.  5  £«/,  dS5.— *  Two  justices 

hoWng  decided  removed  Mary  the  vaife  of  G.  F.  and  her  five  ckUdren^  hj  namef 
l^rji^thiA  ^^^^  ^^®  township  of  A.  to  the  township  of  IV.,  both  townships 
by  which  die   '  being  within  the  parish  of  fV.  in  the  coontj  of  Yorkf  and  maio-* 

taining  their  own  poor  separately.    On  appeal  the  Sessions   con- 
firmed the  order  of  removal,  subject  to  the  opinion  of  this  Court 
on  the  following  case :  The  respondents,  in  support  of  the  order  of 
removal,  proved  that  the  appellants  had  at  various^  times  during 
pivi$k40ym^  forty  years  past  relieved  G.  F.,  the  father  of  G.  F.^  the  husband 
ago,  and  before  of  the  pauper  Mary,  and  different  members  of  his  family,  soae  by 
^  pauper's       being  taken  into  the  appellant's  workhouse,  and  some  in  otherwajs 
ui^u      1 .1.^      during  the  time  that  they  resided  in  the  township  of  &,  and   had 

provided  coffins  for  and  defrayed  the  expences  of  the  funerals  of 
some  of  the  family.  It  was  also  proved  that  G.  F,,  who  is  now 
thirty-eight  years  old,  the  husband  of  the  pauper  Mary,  and  father 
own  hhih  in  B,  of  the  Other  paupers,  was  born  and  has  always  lived  in  the  town- 
fi'**S*"'*f2*'  *^'P  of  A,  The  above  was  the  only  evidence  given  in  support  of 
fimedtfaeorder  ^^  against  the  order  of  removal.  —  Lord  Ellenborough  C-  J. 
cMe  reserred,  *  '^^  relief  was  given  by  the  township  of  fV.  to  the  Jaiher  of  the 

pauper's  husbahd  and  to  different  members  of  A»  family,  which  must 
mean  the  family  of  the  pauper's  husband's  father  :  and  this  while 
they  were  residing  in  another  township.  This  was  evidence  of  the 
father  of  the  pauper's  husband's  settlement  in  fV.  at  that  time:  and 
« this  is  stated  to  have  been  done  at  different  times  during  the  last  forty 
years ;  the  particular  periods  are  not  material ;  for  no  other  settle- 
ment has  been  established  since :  and  all  things  are  presumed  to 
continue  in  the  same  state  unless  something  be  shown  to  the  con« 
trarv.  Then  the  only  evidence  set  up  against  this  is  that  of  the 
birth  of  the  pauper's  husband  in  A*,  which  is  no  more  than  primd 
Jacie  evidence  of  a  settlement  there.  Then  if  there  were  evidence 
on  both  sides  the  Sessions  were  to  decide  on  it.  — -  Gross  J. 
There  was  prftn^^ci^  evidence  on  both  sides,  on  the  weight  of 
which  the  Sessions  were  to  determine.  —  Lawrence  J.  I  am  of 
the  same  opinion.  The  father  was  relieved  forty  years  ago  by  the 
township  of  IV,,  which  must  have  been  before  the  birth  of  the 
pauper's  husband,  who  is  now  only  thirty-eight  years  old.—- 
Le  Blanc  J.  The  least  that  can  be  said  is,  that  there  was  evi*. 
dence  on  both  sides ;  but  the  place  of  birth  is  the  weakest  evidence 
of  settlement.  -^  Orders  confirmed. 
A  child  eight  32.  Rex  v.  Great  Clacton,  H.  T.  60  G.  S.  &  1  G.  ^.  S  B.Sf  A.  ^10. 

7^  **!^'J^  —The  pauper.  J.  ^.,  aged  about  eight  years,  was  removed,  by  an 
l^'^toM  A-  ^^^^^  o^  ^^®  justices,  from  the  parish  of  St.  M.,  to  the  parish  of 
rents  wen  Irish,  O.  C.  Upon  appeal  the  Sessions  confirmed  the  said  order,  subject, 
end"  without  ^c.  fV.  W,,  the  pauper's  late  father,  was  born  in  Ireland^  and  was 
■ny  settlement    married  in  that  county  in  1807,  to  A.  C,  who  was  also  born  there. 


place,  neither  he  nor  any  part  of  his 
family  having  been  at  Beard  before,  nor 
having  had  any  property  or  connection 
in  the  place;  and  that  he  came  from 
Bolton,  in  Lancashire,  where  he  had 
been  many  years  the  occupier  <^a  public 
house  :  but  it  was  not  proved  that  any 
inquiry  had  been  made  by  the  respon- 
dents respecting  the  father's  settlement : 
und  Topping,  who  was  tahave  argued 


in  support  of  the  order  of  Sesnoos,  ac- 
knowledged, that  after  the  determin- 
ation in  the  two  cases  above  staled,  of 
Rex  V.  Woodford  and  Rex  ».  Whtzley, 
he  could  not  dispute  but  that  the  place 
of  the  birth  of  the  pauper's  husband 
was  jnvm&faae  the  place  of  his  settle* 
ment :  and  the  Court  being  of  the  same 
opinion,  the  order  of  Session  waa 
quashed*. 
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The  paoper  was  bom  in  1810,  in  the  parish  of  G*  C,  and  the  in  En^hnd^ 

father  died  in  the  pariah  of  ;S^.  M.  in  1817,  without  having  gained  •^  ^^  ^ 

•ay  settkaient  in  England*    The  mother  subsequently  married  ^^^^^[Jt* 

H.  Fn  a  settled  inhabitant  of  the  parish  of  S^.  Af.,  where  she  g^  huabuid. 

Tended,  and  the  pauper  had  become  chargeable.    Before  tlie  last  hwi  married  a 

msnuge  she  had  acquired  no  settlement  inEnBtantLr^TH^  Court  wttled  inhabife- 

beU  t&t  the  removid  was  properly  made*    Without  determining  "P^^^.^!^  ^ 

vjkst  might  have  been  the  case  if  the  mother  had  been  also  [jj^^^'^if 

zcmofabie  at  the  timei  it  ia  dear  here  that  she  having  acquired  a  chamabl^  to 

leCtlem^t  by  marriage»  the  pauper's  case  is  to  be  considered  as  if  the  place  of  hb 

he  bad  no  parent  alive.     Then,  if  so,  the  clause  in  question  only  birth,  and  it  not 

applies  to  persons  who  are  themselves  bom  in  Ireland,  which  he  ^1^  *be 

WM  BOt    Hie  order  of  Sessions  must,  therefore,  be  confirmed.  —  ^\^*  3.  c.  18. 

Older  confirmed.  '^^' 
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CHAPTER  II. 

r 

SETTLEMENT   BT   PARENTAGE. 

I.  By  SeUlement  qfthe  Father. 
II.  Bi^  SeUiement  of  the  Mother. 
III.  Of  Emancipation^ 

I.  jB[y  Settlement  of  the  Father, 

Foreign  pa-  S3.  (J  OJVRED's  case,  T.  T.SfV.Sf  M.  Comb.  287.  —  A  Dutch 
rents,  who  htne  ^^    woman,  of  the  name  of  C.  with  her  two  children,  landed 

gained  no  seu  ^^  Harwich  from  Holland,  and,  removing  to  another  place,  were 
c^™ni^°*  sent  back  to  Harwich  by  an  order  of  two  justices.  --  Darnel: 
a  aetdement  to  L&nding  makes  no  settlement  *  Shower  :  It  is  within  the  equity 
their  children,  of  the  act.  —  Eyres  J.  You  must  keep  them  when  you  have 
S.  C.  Poor's  them,  for  aught  I  know ;  for  it  seems  to  be  catus  omissus. — The 
Sett.  901.  order  was  quashed. 

The  father's  34.  Hard^s  case.  M.  T.  BW.S.2 Salk.  427-  —  Shower  mofed 

settlement  shall  to  quash  an  order  for  the  removal  of  an  idiot  to  the  place  of  the 
be  conferred  on  ]^i  legal  settement  o^  his  father,  comparing  it  to  the  case  of  a 
diiJd*  aS^ffh  ^^*'^''^»  ^^^  '*  ^®  ^  maintained  by  the  parish  where  it  was  bom. 
such  child  he  ^"^  ^^  HoLT  C.  J.  The  father  01  an  idiot  ought  to  maintain  him, 
an  idiot.  and  if  he  cannot,  the  parish  or  place  where  his  father  is  settled. 

Comb,  ssa  There  is  no  difference  to  be  maoe  in  this  respect  between  an  idiot 
Mod.  Cas.  87.    hqcI  uny  other  poor  child.     But  the  case  of  a  bastard  dife», 

because  he  has  no  father,  or  none  whom  the  law  takes  notice  of  as 
such ;  and,  therefore,  until  the  18  Eliz.  c.  5.  the  parishes  where 
bastards  were  born  were  bound  to  maintain  them. 
The  father's  So.  Rex    v.  Saxmundham,    12  W.  S.  MSS.  — A  child  of  a 

settlement  com- ^  former  husband,  though  but  a  vear  old,  when  a  woman  is  married 
municatedtohis  ^^  ^  second  husband  cannot  gam  a  settlement  in  the  parish  where 
changed  by°t]ie  ^^®  9^^^  ^'^^  ^"^^  second  husband,  but  shall  only  go  there  for 
manu^  of  his  nurture,  and  be  maintained  by  the  parish  where  the  child's  father 
widow.  had  a  settlement ;  and  so  also  if  a  bastard. 

&  C.  ForL  a07.  Cald.  10. 

if  H  being  86.  Rex  v.  Cumner.  T.  T.  1  Ann.  2  Salk.  52S —  H.  was  settled 

settl^  at  A  ^^  Q^^  3Qjj  j^  several  children  born  there ;  afterwards  he  removed 

▼era!  cuicken'  ^^  ^^^  gained  a  settlement  at  M. ;    and  becoming  poor,  his 

there,  remove  children,  under  the  age  of  seven  years,  were  sent  back  to  C -^ 

to  and  gain  a  PowELL  J.  held,  that  when  a  child  is  sent  with  the  parents  for 

settlement  at  B,  nurture  only,  it  gains  no  settlement ;  but  here  the  children  did  not 

5^*^^^^'*"""-  come  by  order;  and  the  children's  settlement  shall  not  be  divided 

^^y^m  ^^^^  the  father,  for  that  would  be  unnatural.    Where  a  man  gains 

settledf^.  tfc  settlement  for  himself,  his  wife,  and  servants,  he  shall  likewise 

S.  C.  s  Salk.  ^^^  ^"^  ^^^  ^"^  children  also  ;  but  if  a  widow,  having  children 

359.  Fort.  323.  under  seven  years  of  age,  marry  a  second  husband  of  another 

parish,  they  shall  go  with  her  for  nurture^  but  shall  not  g^^  ^ 
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aettleoieiit  thex^f  and  shall  return  when  they  are  teiren  years  old. 

She  GSDDot  gain  a  settlement  for  them,  being  under  coverture, 

«id  she  only  eains  a  settlemept  for  herself,  as  being  part  of  her 

hiid)aiid's family. —  Holt  C.J.     Birth  is  the  first  settlement, 

and  tlwre  must  be  another  hyjbrty  dat/s,  &e,  to  alter  the  first 

settlaneat.    A  child  umler  the  age  of  seven  years  is  accounted 

MMuneckiid,    If  a  child  above  seven  years  of  ase  be  put  out  to 

oone,  or  for  education,  it  gains  no  settlement :  the  question  here 

is,  Whether  the  first  settlement  by  birth  is  altered  by  the  father's 

guemg  a  new  settlement  ?  Suppose  the  father  and  mother  come 

to  il  and  then  ^o  to  B,    and  within  forty  days  the  mother  is 

delivered  of  a  child,  the  child  though  legitimate  shall  be  settled 

vbere  bora.    The  lather  indeed  ought  to  maintain  his  children : 

the  justices  cannot  remove  the  children  from  the  father  till  he  fall 

to  decay.   If  a  father  be  settled  and  die,  and  his  wife  being  big 

vidi  cttld  die  before  the  child  is  born,  and  after  her  death  the 

cUda  bom,  it  is  eettled  at  the  place  of  its  birth,  (a)   In  this  case  (a)  See  Rei  v. 

tbe  settlement  of  the  father  at  MiUon  is  the  settlement  of  his  Clifton,  amtra. 

children.    The  child  is  settled  by  bir/h  only  where  it  is  an  ac" 

^fflaHgl  tdilemenL — The  order  was  quashed.  " 

S7.  CoxweUv.  ShiUingfird^  H.T,  4  Ann.  Fori. SIS. -^  By  Holt  Thefiither'saet- 
C  J.  The  birtb  of  a  legUmaU  ckUd  does  not  make  a  settlement,  tlement  is  the 
bat  the  place  of  the  last  legal  settlement  of  the  father.    A  ^i^^^^toTbh 
legitimate  child  barn,  or  a  child  dropped,  in  a  place  where  a  ^^^^' 
penon  is  vagrant,   gains  no  settlement  by  being  dropped,  but  ever  place  ther 
vhere  the  father  was  last  legally  settled.  may  be  bom. 

8.  P.  Reg.  0.  St  Giles,  Foley,  269. 

38.  Ajjv.  aiftoit,  M.  T.  5  Ann.  19  rw.S82.  — If  the  father  A  legitimate 
^before  the  child  is  born,  yet  the  child  shall  be  settled  where  ^Id^^hougb 
tte  ia^  was  settled  before  his  death.  fiSr^e^ 

shall  inherit  his  settlement.     See  Eex  v.  St.  Mary  Cardigan,  pail,  pi.  45. 

S9.  Si,  G2es  Reading  v.  Everdey  Blackwaier,  H.  T.  10  (r.  1 .  llie  settlement 
Slr.580.— fK.  C.  having  gained  a  settlement  in   the  parish  of  of  the  father  ia 
^. B., removed  into  the  parish  of  8i.  G.,  and  married  there,  and  *^k^***"*",*, 
W  two  cbfldren  born  there,  and  lived  there  till  his  death,  but  children,°Sr 
Snned  no  Dew  settlement  in  that  parish.    After  the  death  of  C,  thcugbthe 
^  children  were  removed  by  order  of  two  justices  to  E.  B.,  the  father  resided 
place  of  dieir  fother^s  last  legal  settlement;  and  upon  appeal  to  elsewhere  at  ttfe 
^  Seaiioos  the  order  was  quashed ;  the  Sessions  being  of  opinion,  *""*•  ^  •°^. 
^  the  children  could  not  be  removed  to  E.  B.  after  &eir  father's  blSiTwd^'' 
^th,  he  never  having  been  in  that  parish  after. they  were  born^  childraomaybe 
^baring  lived  with  his  children  always  in  the  parish  of  St.  O.  —  removed  to  such 
«»^  it  was  held  by  Pratt  C.J.  Powys,  Fortescue,  and  Rav-  piece  of  settle- 
*W3i.  (ff),  that  though  the  place  of  the  birth  of  a  poor  child,  ??|Vf^'  ^ 

weQC  or  toe  child;  vet  where  the  father  has  gained  a  settlement,  were  never 

™*  cfaOdrea,  though  bom  in  another  parish,  shall  be  looked  on  there  during  the 

"i  settled  at  the  place  of  their  father's  last  legal  settlement,  lifetime  of  their 

»d  Aall  be  removed  thither,  as  well  after  the  death  of  their  V^^^ 

™»,  if  occasion  require,  as  in  his  lifetime,  supposing  they  have  ^*  C.  Str.  580. 

2  Bess.  vas.  116. 

■.\  *__,  8  Mod.  169. 

^J  Attoifng  to  the  report  of  thu     but  according  to  8  Mod.  169,  2  Sess.  • 

^jj^*8tr«Bge,  580.   Baynumd^  J.      Caas.   116.     the    whole    Court    were 
*^'*  ^^  the  rest  of  the  Court ;     unanimous. 
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Fort  SSO. 
Andr.  350. 

The  wife  and 
children  of  a 
man  may  be 
removed  to  the 
place  of  his  Kt- 
tlement,  tbouf^ 
ke  it  alire  and 
does  not  rende 
there. 


A  legitimate 
child  has  a  right 

to  ttSJMV«ll/*S 

settlement ;  the 
Jbtker*s  shall 
take  effect  first : 
but  if  the  father 
has  no  settle- 
ment, then  the 
children  shall 
goto  the  fno' 
ther*s  ;  for  in 
such  case,  the 
mother's 
maiden  settle- 
ment is  not  ex- 
tinguished. 
S.  P.  in  St. 
Giles  o.  St. 
Margaret,  Fo- 
ley, 987.  in 
Rex  V.  Wester- 
ham,  Str.  683. 


A  child  bom  a 
bastard,  whose 
parents  after- 
wards inter- 
marry, and 
whose  father 
afterwards  pro- 
cures a  certifi- 
cate for  himnelf, 
his  wife,  and  his 
chUd,  BhaU  gain 
his  father^  set- 
tlement, and 
not  be  settled 
where  Ixm. 


gakied  no  settlement  of  their  own :  and  therefore  the  order  of  the 
Quarter  Sessions  was  quashed. 

40.  Rex  V.  Ironacton,  M.  T.  14  G.  2.  Burr.  S.  C.  153. .—  Two 
justices,  upon  complaint  that  M«  the  wife  of  W*  K*  and  eieht  of 
their  children  (naming  them)  had  intruded  into  P.,  removed  them 
to  /.,  which  they  adjudged  to  be  the  last  legal  settlement  of  the 
husband.  An  objection  was  made,  that  the  wife  and  children 
are  removed  without  the  husband. —  Per  Curiam  :  How  does  it 
appear  that  the  husband  was  not  at  /.  at  that  time  ?  We  cannot 
suppose  it  to  be  wrong,  unless  it  appear  so :  the  supposition  is 
rather,  that  he  is  at  the  place  where  he  is  adjudged  to  be  legally 
settled.  The  intrusion  complained  of  is  only  that  of  the  wife  and 
children.  How  could  the  justices  remove  the  husband  when  he 
was  not  complained  of? 

41.  Rex  V.  St.  Botolph'i,  H.T.  98G.%  2  Burr.  S.  C.  367.  — 
E.  the  pauper,  being  settled  in  tlie  parish  of  St.  B.,  married  JF^  an 
Irish  sailor^  who  had  no  settlement  as  far  as  she  knew,  and  who 
was  alive  as  she  believed,  having  then  lately  heard  so.  The  Ses- 
sions removed  her  and  hef  child  to  St.  B.  as  to  the  place  of  her 
last  legal  settlement.  Lord  Chief  Justice  Rider  delivered  the 
resolution  of  the  Court.  St.B.'s  parish  was  once  the  place  of 
E.*s  settlement,  and  would  so  continue  till  she  l|^d  gained  an- 
other. It  could  not  cease  by  any  other  method.  A  man  cannot 
give  away,  or  release,  or  suspend  his  settlement,  for  the  public  is 
concerned  in  it  as  well  as  himself.  If  a  man  have  a  settlement, 
his  wife  and  children  will  be  entitled  to  it ;  but  if  he  have  none, 
they  can  have  none  from  him.  It  is  objected,  that  this  will  sepa- 
rate the  wife  in  effect  from  her  husband,  and  amount,  in  effect,  to 
a  divorce.  But  they  are  separated  already,  for  he  has  lefl  her  ; 
and  since  he  has  no  settlement  of  his  own,  he  may  as  well  go  to 
her  in  her  own  maiden  settlement  as  in  another  place.  It  is  no 
hardship  upon  the  parish  where  she  was  settled  before  coverture^ 
if  her  former  settlement  was  never  determined ;  because^  as  lon^ 
as  that  continues,  it  is  their  duty  to  maintain  her.  There  are  four 
cases  in  point,  that  the  wife's  maiden  settlement  remains,  unless 
slie  acquires  another,  and  there  is  a  fifth  pretty  nearly  so.  We 
therefore  are  all  of  opinion,  that  the  mother's  maiden  settlement 
remains,  having  never  been  determined,  but  only,  as  it  were,  sus- 
pended during  the  time  that  she  continued  under  the  power  and 
protection  of  the  husband,  and  was  maintained  and  supported  by 
nim.  A  legitimate  child  has  a  right  to  its  parent's  settlement. 
The  father's  shall  take  effect  first ;  but  in  cases  like  this  where 
the  rather  has  none,  the  child  must  go  to  its  mother's  settlement, 
and  not  merely  for  nurture.  ^-  The  orders  were  affirmed. 

42.  Rex  v.  Tostock,  H.  T.  IS  G.3.  Burr.  S.  C.  737.—  E.  i^. 
was  born  at  T.  of  the  body  of  E.  P.,  spinster ;  and  E.  J.,  who 
was  settled  at  /.,  but  then  resided  at  T.,  was  the  reputed  father. 
Soon  after  the  birtli  of  this  bastard  child,  its  parents  intermarried  ^ 
aild  after  the  said  marriage  the  overseers  of  T.  desired  J.  to  get  & 
certificate  from  /.  /  and  he  accordingly  applied  to  the  parish-omcers 
of  /.,  and  they,  without  beine  informed  that  the  child  was  a  bas- 
tard, gave  him  a  certificate  mr  himself,  his  wife,  and  his  child, 
whereby  they  acknowledged  the  said  E. ./.,  E.  his  wife,  and  JB« 
their  son,  to  be  inhabitants  of  the  parish  of  /.  The  question  was» 
Whether  under  these  circumstances  the  child  was  settled  by  dirth 
or  parentage?     And  the  Court  held,  that  the  parish  of  /.  was 
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boood  by  tbeir  certificate,  and  was  thereby  eatopped  to  tay  that 
the  child  waa  not  the  son  of  the  paupers ;  and  therefore  that  the 
cbild  waa  entitled  to  the  father  s  settlement  the  same  as  if  it  had 
in  fact  been  a  legitimate  child. 

43.  Bex  ▼.  BuckUbur^,  E.  T.  26  G.  S.    1  T.  R.  164.  —  Two  jus-   Nune  cbildren 
lices  removed  the  paupers  E,  K.,  J,  K.^  and  S.  AT.,  three  poor  in«y  be  removed 
chiUreii,  all  of  them  under  ^iv  years  of  age,  from  Ducklebury  to  *®  *f»^'  ^^^^ 
Brmlfidd.    The  Sessions  quashed  the  order,  and  stated  the  fol-  ^^^'l^ 
loiring  case :  The  paternal  grandfather  of  the  three  paupers  was,  at 
the  time  of  his  death,  settled  in  Bradfield.    He  left  several  children 
by  his  wife  £•  K.f  and  amongst  others  C.'K.,  who  went  to  the  parish 
of  T.  in  the  year  1777,  where  he  married  S.  S.     «S'.  S,  died  about 
Ckrisinuu^  17S4*.     C.  K.  in  the  year   1785  brought  the  three 
paupers  to   £-  K*  his  mother,  in  Bucklebury,  and  told  her  they 
were  bis  children,  and  desired  she  would  take  care  of  them,  and 
prooused  to  send  money  from  time  to  time  to  pay  for  their  main- 
tenance. The  paupers  remained  with  E,  K*  about  fourteen  weeks, 
at  the  end  of  which  time  C.  f(*  her  son  not  having  sent  money 
sufficient  for  their  maintenance,  and  E,  K.^  who  had  herself  re- 
pariah  relief,  being  unable  to  maintain  them,  they  were 


removed  to  the  parish  of  Bradfield.  On  these  orders  being  re- 
moved into  the  Court  of  King's  Bench,  it  was  contended ;  Ist, 
chat  as  it  appeared  they  were  nurse  children,  they  ou^ht  not  to 
have  been  removed  without  their  father  or  mother,  unless  the  order 
had  stated  that  the  parents  were  dead,  and  that  Bradfield  was  the 
last  settlement  of  the  father  (a) ;  2d,  that  the  order  had  been  made  ^^{Jf^** 
OQ  the  examination  of  the  grandmother*  But  the  Court  were  ^ova/of  poor 
dearly  of  opinion  that  there  was  no  objection  to  the  competency  §6.  ' 

of  her  evidence  (6),  and  that  it  was  incumbent  on  the  parish  of  {b)  See  Rex  v. 
Bradjidd  to  have  shown  that  the  father  had  gained  a  subsequent  Creech  St.  Ml- 
aettlcmeiit.    And  the  order  of  Session  was  quashed,  and  the  ori-  cbael's,  anttf 
gmal  order  confirmed.  •  P^  ^^' 

44.  Bex  V.  Stone,  M.T.  S5G.S.   6  T.R.&6>  —  Two  justices  For  proof  of  the 
removed  M.  the  wife  of  T,  D.,  and  M.  her  infant  daughter,  -^^Z  ^^ 
from  5*  to  Zr.     Upon  appeal  the  Sessions  quashed  the  order ;  ^^^  ^  ntab- 
atating  that   T.  had  left  his  wife  and  family  for  three  quarters  Ugh  the  settle^ 
of  a  jear,    during    which  time  his    wife    had    not  heard    of  mentof  AucAi7. 
him,  nor  bad  he  since  been  at  S.  or  L,;  that  the  settlement  of  <<rmin  the  same 
7:'sfiilher  was  in  L.f  but  that  T.  himself  was  not  bom  there;  2ui***;'^'**J.' 
and  that  it  did  not  appear  by  the  evidence  of  T.*s  father  or  wife,  contn^d^u 
or  by  any  other  testimony,  that  he  had  gained  any  settlement  in 

hia  own  right.  The  justices  further  stated  that  the  order  of  re- 
moval had  been  made  without  any  examination  of  the  husband  of 
the  pauper  M* ;  and  that  they  were  of  opuiion  that  due  dili- 
frence  bad  not  been  used  by  the  respondents  to  find  him  out.  But 
1a>kd  Kbhton  C.  J.  said  there  was  nothing  in  the  case ;  that  the 
evidence  produced  was  legal  evideoce,  and,  if  not  contradicted, 
aoffident  to  establish  the  settlement  ii»  L. ;  but  that  the  Sessions 
seemed  to  have  thought  it  indispensably  necessary  to  procure 
further  evidence,  in  which  they  were  mistaken. — The  order  of  Ses- 
aions  was  quashed. 

45.  Rex  V.  5*.  Mary  Cardigan,  M.  T.  35  G.  3.  6T.R.U6.—  ^^^^ 
«/•  J.,  the  husband  of  the  pauper  E,  </.,  gained  a  legal  settlement  t«itite^!i^uired 
by  servitude  in  the  parbh  ofZ..  in  1767*     He  was  afterwards  tried  before  the  at- 
for  sheepstealing  and  was  convicted,  and  had  sentence  of  death  taindor  is  com- 
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(a)  Heywood 
on  Elections, 
321. 

(6)  1  P,  Wms. 
706. 


municatedtohis  passed  upon  him  in  the  ye^  1770,  but  escaped  from  gaol  before 
children  bom  the  time  appointed  for  his  execution.  Two  years  afterwards  be 
afterwards.         returned  to  C,  and  continued  to  live  there  till  the  year  1792; 

and  during  that  time  married  a  wife,  by  whom  he  had  two  sons 
JD.  and  «/.,  and  on  her  decease  married  the  pauper  E.,  by  whom 
he  had  a  daughter  M,    In  the  said  year  1792  he  again  absconded, 
whereby  his  wife  E,  and  his  children  became  chargeable  to  the 
parish  of  St,  M,  in  C.     Th^  settlement  of  the  wife  before  marriage 
was  in  St.  M.  in  C.  —  Toughet  argued,  that  by  the  attainder  of 
the  husband  all  his  rights  were  destroyed,  and  amon^  them  the 
right  of  afterwards  communicating  his  settlement  to  his  wife  and 
children,  and  cited  the  Sudbury  case  (a),  where  it  was  held  by 
the  committee  of  the  House  of  Commons  that  a  persdd  attainted 
of  felony  was  disqualified  to  vote ;  and  the  case  of  the  JDuke  of 
Beaufort  v.  Berty  (5),  and  Dallon^  108.  —  Lord  Kbntok  C.J. 
This  is  a  new  case  in  the  law  of  settlements ;  and  although  the 
most  has  been  made  of  it  in  the  argument,  I  cannot  bring  my 
mind  to  doubt  about  it.     None  of  the  authorities  referred  to  bear 
upon  the  present  question.  A  settlement  is  not  the  property  of  any 
man ;  it  cannot  escheat ;  neither  can  it  be  called  a  franchise ;  in 
the  case  of  a  franchise,  it  was  rightly  decided  that  by  attainder 
the  franchise  was  lost,  and  that  the  party  had  no  right  to  vote 
at  an  election.    But  this  person  was  before  his  attainder  settled 
in  the  parish  to  which  the  paupers  were  removed,  and  I  think  the 
father's  settlement  was  communicated  to  them,  and  that  the  jus- 
tices at  the  Sessions  were  mistaken.    It  would  be  another  question 
whether  the  man  himself  could  acquire  a  settlement  after  the 
attainder. 

11.  By  Settlement  of  the  Mother. 

If  a  mother  ac-  46.  Wangford  v.  Brandon,  E.T.IO  W.S.  Carth.  44a  —  Three 
quire  a  new  set-  poor  men  of  ^.  came  into  the  parish  of  B.,  and  married  three 
tiement,  not  in  p^^^  widows  of  that  parish,  who  received  relief,  &c.  Each  of  the 
butbyma^i^re  ^^^  widows  had  children  by  their  former  husbands;  some  of  them 
with  a  second  being  Under  seven  years  of  age,  and  others  above  that  age.  An 
husband,  her  order  was  made  by  two  justices,  which  was  confirmed  by  the  Ses-^ 
children  by  the  sions  On  appeal,  removing  not  only  the  three  men  and  th^ir  wives, 
first  husAMud  but  also  their  children,  from  the  parish  of  B.  to  the  parish  of  IF,, 
SSSrs^lL*'""  as  to  their  last  place  of  settlement.  —  Holt  C.  J.  The  children 
ment by  &irf/(  or  ^'^  ^^^  removable  into  the  parish  of  W»,  to  charge  that  pariah  by 
parentage,  and  settling  them  there ;  but  as  to  the  nurse  children^  under  the  age  of 
cannot  be  re-  seven  years,  they  might  be  sent  thither  with  their  mothers  fVM 
moTed  with  the  nurture,  but  still  the  parish  of  J5.  must  relieve  them  there,  and  nol 
^nu^u"^^^  the  parish  of  IV.  And  as  to  the  other  children,  above  the  ftge  oi 
while  under  seven  years,  they  ought  not  to  be  removed  at  all,  being  settled 
aeven  years  of  inhabitants  in  the  parish  of  B. ;  and  the  removal  of  their  mothen 
age.  shall  have  no  influence  on  the  settlement  of  their  children/ 

See  Rex  v.  St.  Gii€^  in  the  Fields,  postt  pi.  49. 

47.  St.  Georges  v.  St.  Catherines,  E.  T.  1  GA.  Ld.  Rat/tn 
1474. —  •/.  C,  at  the  time  of  his  death,  was  legally  settled  ir 
St,  C,  and  there  died ;  and  none  of  his  children  had  gained  an^ 
settlement  distinct  from  the  settlement  of  their  father.  Afber  hii 
death  his  widow  and  six  children  went  to  dwell  in  the  parish  o 
St^  G.,  where  she  took  a  house  of  twelve  pounds  a  year,   an< 


The  settlement 
acquired  by  a 
wife,  after  the 
death  of  her 
husband,  is 
communicated 
to  such  o^  Iter 
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lived  in  k  above  four  months,  and  paid  the  qaeen'i  tax,  but  never  duldran  as  have 
paid  as}'  rent  to  her  landlord.  —  The  Court:  There  is  no  dis-  not  before  gain- 
tincdoa  between  the  settlement  of  children  with  the  father  or  the  !^  •  setUement 
mother,  for  they  are  as  much  hers  as  the  father*s,  and  nature       ««™>«^^e8- 
obliges  lier  as  much  as  the  father  to  provide  for  them ;  so  does  the  ?^£'  if^ 
law;  and  every  argument  that  holds  for  their  settlement  with  the  seHhe  case  of 
fiither,  holds  as  to  their  settlement  with  their  mother.     The  reason  Rex  t.  Wood- 
why  children  shall  not  gain  a  settlement  where  the  wife  gains  a  m6, po$i,pL48, 
settlement  only  by  intermarriage  is,  because  it  is  not  her  family*  ^o^J*  2^« 
but  her  husband*S|  and  she  cannot  give  the  children  any  sustenance  n^'^^c^r '^ 
withoot  the  husband's  leave.     She  is  equally  punishable  with  her  ' 
husband  for  deserting  her  children,  and  therefore  could  not  leave 
them  behind  her.     These  children  certainly  gained  a  settlement 
with  their  mother. 

48.  Rex  V.  fVoodend,  H.  T*  IS  G.l.  Ld.  Raym.  1473.  — J.  B.  And  where. 

rented  a  tenement  at  W.^  at  30/.  a  year,  and  inhabited  upon  it  wife  gains  a 

some  years.     He  died  insolvent*     His  widow  then  removed  with  senlement  in 

her  only  child  (the  pauper),  then  about  fourteen  years  of  age,  to  S!r*h*H"^*' 

P.,  into  a  messuage  of  about  40*.  a-year  ^alue,  and  some  land  Sail  wtlke  of 

«f  10/.  a  year  value,  which  was  her  own  estate  for  life.    The  mes-  it  notwiciMUnd- 

soage  was  copyhold,  as  was  likewise  the  land,  which  was  let  to  a  ing  their  pre^ 

tenant.    The  pauper  lived  with  her  mother  two  years  in  the  said  ^ious  settlement 

:  And  upon  the  authority  of  the  case  of  Rex  v.  St.  ^^P^**«*- 


Catkerimes  (o),  the  Court  held  ^at  th^  pauper  had  gained  a  j^c^Jaf; 
settlement  at  P.,  by  living  with  her  mother  on  her  estate  in  that  poit.  S28.  Bar! 
P«riih.  K.  B.  1 1.' 

Foley,  379.  5  Bun'.  9698.     And  see  the  case  of  Rex  v«  Barton,  pojf,  pi.  53. 

49.  Tjfnion  v.  King%  NoHon,  Lent  assizes,  1726,  13  G.l.  MSS.  The  child  of  a 
— The  settlement  of  a  pauper's  mother  was  at  W,;  she  married  a  r**"*°iT^*** 
ScDtcfcaiaa,  who  was  a  hawker  and  pedlar,  and  who  had  never  JlJJJ^cnt^°° 
gained  sny  settlement  in  England.    During  the  time  that  the  ootsetUed 
u$her  and  mother  were  travelhng  up  and  down  selling  their  goods,  where  bom,  but 
the  pauper  was  bora  at  the  parish  of  K.  N.    The  counsel  for  2\  >hall  hare  the 
iasiiied  that  the  pauper  was  a  vagrant,  and  his  settlement  properly  mo<*^'>  wttle- 
at  the  place  of  his  birth.  —  But  Dormer  and  Fortescub  Js.  ?*«*"«.  p., 
were  clearly  of  opinion  that  the  pauper  was  settled  at  fV,,  and      ^  b^ 
Fortescub  said,  if  the  mother  have  a  settlement  the  child  is  no  Rant's. 
vsgxant.  •  Fol^,  387- 

50.  Rex  V.  St.  Giles's  in  the  Fields,  T.,  T.6&7G.2.  Editor'^  a  mother  hay- 
MSSm  •—  The  pauper  Jacob  M>  was  the  son  of  John  M.  by  A*  his  ing,  prerious  to 
wife :  A*,  before  her  marriage  with  Jacob  M.  and  while  she  was  a  ^^  marriage, 
n^e  woman,  gained  a  settlement  in  the  parish  o'^  St.  C.    The  ?f^""^,*^ 
fbce  aiJohn  M.'s  birth  could  not  be  found ;  and  it  did  not  appear  ^wn  right  ^ 
that  Join  M.  had  gained  any  settlement  since  his  birth,  nor  that  lerritude,  after 
hn  mj&t  had  gained  any  settlement  since  his  decease  until  the  time  her  first  hue-' 
of  her  iBsrriage  with  M.  S.  her  present  husband ;   which  took  band's  death 
place  about  two  year  since.  ^  Page  J.    The  second  marriage  of  "^i"'*^  *  h*^ 
the  mother  does  not  gain  a  new  settlement  in  the  husband's  parish  j^^^J^^,  t^ 
for  her  duldreo.     The  child  now  removed  had  actually  gained  a  children  of  her 
derivative  settlement  in  the  parish  of  St,  C. —  Probyn  J.    It  is  first  husband,  if 
certain,  that  where  the  father  has  a  settlement,  his  children  roust  the  place  of  his 
be  sent  there.    It  is  true,  that  nurse  children  cannot  be  separated  "^{J^^n*  ^1 
fnwi  their  mother,  bi|t  that  is  on  account  of  nurture,  and  they  "^  to*Ae  parkh 
csDnot  gain  a  settlement  by  residing  with  the  mother  for  this  ^here  the  mo- 

(a)  Ante,  pi.  47. 
c  3 
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tlier  gMned  a  purpose ;  for  they  are  to  be  maintained  by  the  parish  where  they 
settlement  in  are  originally  settled.  The  father,  in  the  present  case,  had  bo 
her  own  rigbc,  settlement  in  the  parish  of  St,  C.t  in  which  parish  the  child  was 
and  not  to  the  j^^  .  ^y^.  ^^  ji^jg  „e^  aettlement  in  Si.  G/s  the  pauper  ceased  to 
condhttabukTs  ^^  *  parishioner  in  Si.  C.  The  father's  settlement  cannot  be 
settlement.  discovered,  and  the  child,  I  conceive,  ought  to  be  settled  at  that 
S.  C.  1  Se«.  place  in  which  the  mother  was  settled  at  the  time  the  order  was 
Cases,  171.  made.  —  Lee  C.  J.  The  only  question  is,  whether  the  settlement 
1  Barr.  Sett,  ^hjch  the  mother  gained  by  her  second  marriage  in  Si.  Af .,  gains 
Cases,  page  2.    ^  getttlement  for  Jacob  Af.,  who  was  born  in  the  parish  of  Si.  C.  .• 

and  this  very  question  was  determined  in  the  case  of  Wangfbrd  t. 
(a}^iiie,pl.46.  Brandon  {a):   upon  the  authority  of  that  case,  therefore,  1  am  of 

opinion  that  the  child  is  settled  in  St.  C,  where  it  was  boi^n^  and 

where  the  mother  had  a  settlement  in  her  own  right,  and  that  this 

settlement  is  not  affected  by  the  mother's  second  marriage  and 

removal  into  the  parish  of  St.  M. 

AmoUierdur-        51.  Berkhatnpsiead  v.  St.  Mary  North-Churchy  E.  T.  8  G.  £• 

ing  the  life  of     MSS*  —  The  case  specially  stated  was,  that  J.  W.,  being  settled 

berhuaband,       ^^  j^,  (7.^  vrent  with  A  CERTIFICATE  to  A.^  where  he  was  made 

?fffam/^^Betd     church  clerk,  and  executed  the  office  for  some  years,  and  then  ran 

ment  for  her       away  from  M.  his  wife  and  three  children.     Some  time  afterwards 

children  from      M.'s  mother  died  and  left  her  two  houses  in  N.  C,  one  in  fee  and 

that  which  they  the  Other  for  life.     M.  went  with  her  children  and  resided  io  one 

deriye  from        of  these  houses  for  two  years,  but  not  having  sufficient  she  applied 

**^'  ^'  ^^  ^o'  '®^»®^  *^  ^^^  P*^"**  *'<*""  ^^^  ^^^  **®'  children.  The  husband 
^"*°^^.*  never    returning,   two  .justices  made  an    order  to  remove   the 

children,  the  youngest  of  them  being  seven  years  old,  to  A.,  as  to 
the  place  of  iheW  Jather*s  settlement.  The  Sessions  on  appeal 
quashed  the  order.  —  Lord  Hardwicke  C.  J.'.  As  this  case  is 
stated,  the  mother  cannot  gain  a  settlement  for  her  children :  the 
father,  whilst  alive,  is  the  head  of  the  family ;  and  the  children 
roust  derive  their  settlements  through  him.  As  to  the  cases  of 
Jbreigners  or  Scotchmen  who  have  no  settlements,  they  are  singular 
cases,  and  the  wife  gains  a  settlement  through  necessity:  but 
there  never  was  an  instance  where  the  wife  was  held  to  acquire  a 
settlement  during  the  life  of  her  husband.  The  husband,  in  ri^ht 
of  his  wife,  has  a  title  to  live  at  N.  C,  but  he  can  gain  no  settle- 
ment there  without  a  residence  for  forty  days.  There  must  be,  in 
all  cases,  an  inhabitancy  :•  the  wife's  inhabitancy  at  N.  C.  with  her 
children  is  not  the  inhabitancy  of  her  husband.  A  feme  eooert 
cannot  by  residence  gain  a  settlement  for  her  husband :  the  onl^ 
doubt  is,  whether,  as  he  is  stated  only  to  have  been  a  clerk,  we 
are  bound  to  look  on  his  appointment  as  for  life.  —  Pagb  and 
Probyn  Js.  agreed.  —  Lee  J.  seemed  to  think  that  the  mother 
could  gain  a  right  of  residence  for  her  children  at  N.  C,  but  he 
admitted  that  sne  could  not  gain  a  settlement  for  them  during  the 
father's  life. 

A  diild  often         52.  Rex  v.  Barton  Turfe,  T.  T.,  8  &  9  G.2.  Burr,  S.  C.  49 

f^earsofagfiwbo  T.  M.  married  D.  the  daughter  of  F.  B.^  having  then  D.  (the 
poMesKsadm-  person  removed)  his  daughter,  of  the  age  of  ten  years  or  there- 
*^**fromUa  abouts.  T.  M.  hired  a  farm  of  the  yearly  value  of  a  hundred 
ft^r,  may,  pounds  in  the  parish  of  B.  T.,  where,  after  serving  the  office  of 
after  Uie  death  overseer,  he' died.  After  his  death, />•  his  widow  removed  from 
of  his  father,  B.  T.  to  H.,  and  dwelt  there  in  a^house,  and' occupied  Uuids 
acquire  a  new     thereto  belonging  of  the  yearly  value  of  four  pounds,  which  house 
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and  Imk  were  given  to  her  by  the  will  of  F.  B.  her  father:  and  teUkmieiu  hoax 
2>«  her  daughter,  being  then  of  the  age  of  thirteen  yean^  went  lus  mother  by 
and  lived  th^re  with  her  mother  as  part,  of  her  family  (there  being  ?^«  !lS!iJ*' 
then  several  sons  and  other  children)  for  about  the  space  of  one  '^^^J|°^^ 
year  and  a  half.    Thb  Sessions  adjudged  that  Z)«  the  daughter  uWng  with  her 
gaiaed  a  settlement  in  B.  T.  in  right  of  her  father ;  and  that  having  as  «  put  of  her 
ooce  gained  a  legal  settlement  in  B»  T.  she  tould  not  afterwards  familj  upoa  her 
gaiD  a  subsequent  settlement  in  H.  in  right  of  her  mother. -:-  owneswa-.end 
PaoBTN  J.  said,  the  case  is  no  more  than  this :  Whether  a  widow  JJe^^^oSl  ^ 
removing  with  her  children  to  her  own  estate,  from  whence  she  is  gueh  child  it  is 
irrewiaveaBlej  does  or  does  not  acquire  a  settlement  for  her  children  not  neceMary  to 
who  remove  with  her  as  part  of  her  family  ?  and  upon  Uie  cases  of  state  that  it  had 
Stm  George  v.  Si.  Catherine  (a)  and  Rex  v.  Woodend  (h)/\t  is  clear  "<**     * 


flbe  does.—  Lbb  J.  observed,  that  it  appeared  that  the  daughter  JJ^f"*"**" 
then  ten  years  of  age;  which  circumstances  raised  some  doubt 


ia  him.    It  is  certain,  he  said,  that  a  settlement  is  gained  equally  ^^'    ^^'  '^      ' 
in  the  case  of  a  mother  when  the  father  is  dead,  as  in  the  case  (^>  '^"^*  P^  ^^* 
of  A  FATHER  by  B  legitimate  child.    But  his  doubt  was  upon  the 
^e  of  the  child,  which  was  ten  or  more  when  the  mother  went 
into  the  parish  of  H, :  whereas  in  the  cases  cited  the  age  of  the 
children  was  under  seven  years.     He  said,  he  did  not  put  it  on 
the  foot  of  nurture;  but  doubted  whether  a  child  acquires  a  new 
settlement  after  that  age' by  going  with  the  mother  to  the  place  of 
her  settlement.  —  Pbobtm  J*     It  appears  upon    the  order  of 
Sessions  that  this  child  had  not  acquired  any  settlement  of  her 
own.    She  must,  therefore,  follow  the  settlement  either  of  her 
Jaiher  or    mother.     Now  in    all    those  cases   that   have    been 
mentioned,  the  phild  had  the  same  settlement  under  the  father  as 
this  child  had  :  and  this, order,  as  now  returned,  prevents  us  from 
sonaiane  that  she  had  gained  any  settlement  of  her  own.    Indeed, 
if  a  diUd  be  under  seven  years  of  age,  it  must  go  with  the  mother 
foe  nurture;  but  that  is  not  the  present  case.  —  P^ob  J.  I  think 
the  age  makes  no  difference.    Indeed  on  account  of  nurture  a 
child  nnder  seven  must  %o  with  its  mother ;  but  it  remains  settled 
at  the  father's  parish,  and  must  be  maintained  by  that  parish.    But 
where  the  mother  goes  to  an  e^te  of  her  own,  from  which  she  is 
irremoveable,  a  child  may,  alter  the  father's  death,  gain  a  settle- 
ment under  thb  mother,  as  well  as  it  could  under  thb  father. 
—  Lee  J.  I  always  took  it,  that  in  cases  of  legitimate  children 
the  first  thing  to  be  inquired  into  was  the  settlement  of  the  fa* 
tbeb:  if  that  cannot  be  found,  then  indeed  the  child's  settlement 
iBust  follow  that  of  thb  mother.    But  this  being  a  derivative 
todmeni  from  the  father,  and  the  child  bein^  of  so  advanced  an 
sge,  1  should  think  it  right  not  to  be  broken  mto  and  transferred 
to  dat  of  the  mother,  unless  it  appeared  that  the  daughter  had 
not  scquired  a  settlement  of  her  own*      Upon  this  doubt  the 
qoestfoo  was   adjourned;    and  when  it  came  on  again,  Lord 
Habowickb  C.  J.  said,  he  did  not  know  any  such  difference 
between  one  kind  of  settlement  and  another.    The  father  and 
mother's  settlement  is  just  the  same  case.    In  the  case  of  Pauls- 
pwy  V.  Woodend  (c),  the  child  was  thirteen  or  fourteen  years  of  (0  ^«i«,  pl.4S. 
sge.     I  think  the  order  roust  be  quashed.  —  Lbb  J.  I  never 
apprehended  any  difference  between  me  case  of  the  father  and 
TBK  mother  ;  for  that  is  the  very  same  when  a  settlement  is  to 
be  gained ;  but  I  Uiought  that  as  the  child  was  of  sufficient  age  to 

0  4- 
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gain  a  setdemeiit,  it  might  have  been  necessary  that  it  riiould  ap- 

gear  upon  the  order  that  no  subsequent  settlement  had  been  gained 
J  such  child.    In  the  case  of  St*  George's  v.  St*  CMerine*s  {a) 
it  is  stated  that  the  child  had  not  gained  any  subseooeBt  settlement. 
(6)ufiiie«pl.48.  In  Pdulspttiy  v.  Woodend  (£),  it  was  not  so  stated,  nor  any  thing 

either  one  way  or  another.  I  had  a  notion  that  it  had  been  beid 
necessary  that  this  should  appear;  and,  upon  looking  into  niy 

(c)  Sett,  and  notes,  I  find  it  was  so  in  the  case  of  Wobum  t.  Woking  (c),  where 
Hem.  17.  '  two  children,  the  one  iwehoe^  the  other  eiglu  years  old,  were  sent 
Foley,  315.        to  the  father's  place  of  settlement  as  the  place  of  their  last  1^^ 

settlement ;  ano  an  exception  was  taken,  that  the  children  appearing 
to  be  of  these  ages,  their  father's  settlement  did  not  necessarily 
give  them  a  settlement  in  the  same  place ;  and  Pabkbr  C.  J* 
laid  it  down,  that  where  children  are  under  seven  years  of  age,  the 
father's  settlement  is  their  settlement ;  but  that  u  they  are  above 
seven,  then  the  law  supposes  that  they  may  have  gained  a  settlement 
for  themselves,  unless  tne  contrary  appear,  and  therefore  it  shall 
not  be  taken  for  granted  that  they  are  settled  with  the  father  r  so 
that  it  seems  such  children  above  seven  years  old  must  be  taken 
to  have  gained  a  subsequent  settlement  for  themselves,  unless  the 

(d)  FoUjr,  S94.    contrary  appear.    And  in  the  case  of  Edgeware  v.  Harreim  {d)^ 

Parker  C.  J.  held,  that  the  settlement  of  children  was  not 
gained  by  inheritance^  but  by  their  being  irremoneable.  The  case 
of  Patdipury  v.  Woodend  (e)  is,  however,  directly  contrary  to  the 
case  of  Woburh  v.  Woking^  and  is  exactly  the  same  case  with  the 
present ;  for  there  the  child  was  fourteen  years  of  age,  and  it  is 
not  there  stated  that  she  had  gained  any  other  settlement.  There- 
fore, though  I  have  no  note  of  that  case,  I  am  no%  for  setting  the 
question  at  large  agam.  —  Lord  Hardwicke  C.  J.  I  believe  in 
the  case  of  Edgemare  v.  Harroto,  it  was  said,  that  there  should  be 
negative  words  that  they  have  gained  no  other  settlement ;  but  it 
is  going  a  gredt  way  to  presume  a  settlement  where  none  appeaiv  i 
and  it  is  here  sufficiently  stated  to  be  the  place  of  the  legal  settle^ 
ment  of  the  child.  —  Probyn  J.  The  derivative  settlement  of  a 
child  from  his  father  is  what  he  has  a  right  to  by  inheritance.  — 
Lord  Hardwicke,  C.  J.  If  we  go  into  presumptions  upon  spe:-- 
cial  orders,  it  must  make  them  very  uncertain :  the  latter  resoiu* 
tions  are  to  be  followed.  —  Both  the  orders  were  quashed. 
If  a  mother,  53.  Rex  v.  Oulton,  M.  T.  9  G.  2.  Burr.  S.  C.  64.-7.  A.,  the 

^fhJ^  d^^  father  of  the  pauper,  was  settled  in  O^  where  the  paupers  were 
nini  s!^!!/ '  ^^*  '^^^  mother  had  a  copvhold  messuage  and  lands  in  B.  la 
mmtlvttuae,  ber  husband's  lifetime,  and  after  her  husband's  death  removed 
her  cbiidKn  thither  with  her  said  three  children,  and  dwelt  in  the  said  hou8e» 
■hall  partaka  of  and  dwelt  and  continued  there  with  them  three  months  and 
^  upwards,  and  then  sold  the  said  house  and  lands.    The  Court  waa 

clearly  of  opinion  that  the  paupers  were  settled  in  B.  g  for  that  it 
had  been  often  holden,  that  a  child  after  the  death  of  the  father 
may  gain  a  settlement  under  the  motlier  as  well  as  it  might  before 
under  the  father,  (e) 
The  mother's  54.    ^^  y^   5^,  Maiiheto'sy  Bethnal  Green,  M.  T.   SSG.2. 

tteSK^CTt  ^  ^^^^'  ?•  ^-  *^^-  —  •^-  ^-  "^^  ^^™  ^"  ^^®  precinct  o£  Si.  AT-, 

of  her  children  ^^^  married  E,  £.,  whose  settlement  was  unknown,  and  who  had 

and  grand  ^:hil.  been  dead  many  years;   his  widow  afterwards  married  /•   C*,  a 

dren;  if  their  Frenchman^  who  never  gained  a  settlement.     The  said  /•  C.  and 

raspccdvc  fa-  ^^j  g^^  ^^  ^^^  ^^  ^^  ^^  ^^  Botolph's,  Bishopsgalc,  ante,  pF.  41 . 


Sect.  2.]         as  jdsrivko  from  thb  jmother.  ^ 

hift  wife  Jived  maay  years  together  in  B.  G.  parith«  and  had  A.  C.  ^^^^^  YktA  no 
bom  in  the  said  parish,  who  married  Af.  D*  (the  pauper)»  who  was  aettlement ;  for 
bom  in  the  same  parish.    P,  D.9  whose  daughter  Af.  was  married  there  is  no  dif- 
to  ^.  Cy  was  settled  in  the  parish  of  St.  L.    The  counsel  for  ference  betweoft 
supponii^  the  order  attempted  to  set  up  a  distinction  or  prefer*  y^y^  *"*^ . 
eace  betweea  acquired  and  derivaiive  settlements.  —  Lord  Mans-  ments.***  "^  ^ 
FiRLo:  Upon  this  order  it  must  be  taken,  that  ^S^.  K.  was  the 
pisce  of  settlement  of  E.  C ;   her  husban(][  had  no  settlement; 
therefore  her  son  and  his  wife  must  be  settled  there  too.  —  Mr. 
Justice  Forstsr:  It  is  a  common  case,  that  if  the  father's 
settlement  cannot  be  found,  you  go  back  to  the  grandfather's.  — 
Mr.  Justice  Wilmot:    Birth  gives  even  a  legitimate  child  a 
aettiemeott  if  its  parents  have  none.    A*   C.'s  settlement  -roust 
foliow  that  of  hts  father,  if  his  father  had  any ;  but  in  this  case  the 
father  had  none ;  but  his  mother  had  one  in  St.  K. ;   therefore 
his  sertlement  (and  consequently  that  of  the  pauperis  wife  was,) 
where  his  mother  was  settled.     There  is  no  merit  or  pre-eminence 
betwiRt  settlements;  they  depend  upon  positive  law;  therefore  • 

there  is  no  difference  between  an  acquired  and  a  derivative  settle- 
ment. To  this  the  rest  of  the  Judges  agreeing,  the  order  of 
Sessions  was  quashed. 

55.  Rex  ▼.  Long  WiHenham,  M.  T.  25  G.  S.     Editor's  MSS.  a  widow,  bv 
— About  the  year  1764  J.  W.  went  with  his  wife  «7.  under  a  rendence'dur- 
eertificate  from  Z.  W.  to  reside  at  17.,  where,  in  the  year  17659  ingber^nm* 
he  purchased   a  cottage  with  a  small  piece  of  ground  for  5/.  <*n«>g^nfla 
He  lived  in  the  cottage  with  his  family  under  the  certificate  till  2^^^^^ 
his  death,  which  happened  on  the  15th.  of  February  1784,  and  chfldrenwbo 
had  four  children  bom  there,  J,y  W.^  M.,  and  R.    A  little  before  are  not  emand- 
the  father's  death  he  and  all  his  family  except  /T.  were  seized  witk  p«ted,  altbougb 
tibe  smail-pox,  and  became  actually  cnargeable  to  the  parish  of  17.  tbej-do.not  re- 
The  msthnr  and  three  children  were  ill  of  the  smaU-pox  at  the  aurin^* the"^ 
time  of  the  father's  death,  and  continued  to  reside  in  the  cottage,  ^^Sntine^  by 
and  were  chargeable  to  the  parish  of  17.  for  ten  weeks ;  the  eldest  reason  of  an  oc- 
son  being  nineteen,  and  heir  to  his  father.    12.,  before  her  father's  casional  aepara- 
deadk,  to  avoid  infection,  was  removed  to  the  house  of  a  brother-  ^<^°* 
in-law  in  the  same  parish,  and  was  to  return  to  her  own  family   ^C.  Cald.474. 
when  they  should  be  recovered,  but  which  she  never  did.    At  the 
end  of  ten  weeks  from  the  death  of  the  father,  the  mother  and  all 
the  children,  including  I2.,  were  removed  by  an  order  of  two 
justices  from  V.  to  L,  fV,  /  and  the  Sessions  confirmed  the  order. 
Mills  and  Abbot  showed  cause:   They  said,  that  in  order  to 
give  a  settlement,  it  was  necessary  that  the  pauper  should  reside 
sad  he  irremoveable  for  forty  days  complete;   that  a  widow's 
fumtiiine  was  only  thirty-nine  days,   exclusive  of  the  day  on 
vUch  her  husband  died  (a) ;  and  they  cit^d  several  cases  to  show  ^^x  g^  j^^^ 
where,  in  murder,  and  in  other  cases,  a  da^  was  to  be  reckoned  Coke's  2  Inst. 
tmebukefy  or  exdmivdy.    Besides,  quarantine  was  merely  a  per-  17. 
misBum  to  inhabit,  and  gave  no  interest  in -the  premises,  which 
descended  to  the  heir  at  law;  it  therefore  should  not  give  a 
settlement.     And  as  to  the  cbi^jo^  Rex  v.  Painmoick  (6),  they  said  ^^^  Burr.  s. 
the  point  was  not  much  considered  there,  the  Question  havine  c.  783. 
been  chiefly  as  to  the  settlement  of  the  second  husband  and 
^Idren,  which  was  endeavoured  to  be  supported  of  the  wifi^s 
n^t  to  dower  unassigned.    That  certificated  persons  could  only 
gsiB  a  settlement  by  the  modes  prescribed  by  the  statute ;  but. 
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.  admitting  the  mother  gained  a  settlement  for  herself,  the  chOdreo 
ought  not  to  gain  &  derivative  settlement,  particularly  /{.,  who  was 
never  with  her.  —  Lord  Mansfield  :  She  was  irremoveable 
during  the  forty  days :  —  Buller  J.  As  to  the  settlement  of 
the  mother.  Rex  v.  Pairmnick  is  in  point :  one  case  is  enough  on 
settlement  law.  There  is  no  pretence  to  say  the  children  were 
emancipated:  R*  was  put  away  only  to  prevent  infection. — Ordere 
quashed. 

III.  Of  Emancipation* 

Children  after  56.  Dumbleton  v.  Beckford,  E.  T.  7  fV.S.2  Salk.  470.  —  A  girl 
leren  years  of  near  thirteen  years  old  had  been  at  Z).,  and  had  always  lived  there 
age  may  be-  with  her  grandmother.  Her  father  was  legally  settled  at  B,  She 
«<'"®  5^^^".  wanting  relief,  was,  by  an  order  of  Sessions,  charged  on  the  parish 
^te]°!^d  ®^  ^''  because  her  father  was  settled  there.  This  order  was 
gaiowcdements  removed  into  the  Court  of  King's  Bench. — Et  per  Curiam  :  The 
for  themselves,  order  must  be  quashed ;  for  although  until  sevefi  years  of  age  children 
S.C.Foley,^i.  are  accounted  nurse  children f  yet  they  must   afterwards  have 

maintenance  from  the  parishes  where  they  themselves  are  settled ; 

and  for  any  thing  that  appears  in  the  present  order,  this  girl  may 

have  gained  a  settlement  for  herself. 
A  child  who  oh  57.  Eastxjooodliey  v.  fVestxvoodheyy  T.T.7G.I.  Sir.  4S8.  —Upon 
the  removal  of  appeal  from  an  order  of  two  justices  for  the  removal  of  R,  B.,  E. 
his  father  into  hjg  ^jfe,  and  7*.  their  son  under  seven  years,  from  the  parish  of 
^^IS^  fT.  to  the  parish  of  E.,  the  Sessions  stated  the  fact  specially  for 
andconUnuei  ^^^  opinion  of  the  Court :  —  That  forty  years  since,  T.  B.,  the 
to  work  for  him-  father  of  this  i2.,  was  seised  a  fee  of  a  freehold  estate  in  the 
aelf,  is  divided  parish  of  if.  in  the  county  of  B.^  where  he  lived  till  the  year  1697» 
^om  his  father's  and  had  this  son  R.,  who  was  at  that  time  eight  years  old ;  that  in 

^"dterive^*^'  ^^^^*  '^^  ^^^^^  ^^  ^^  ^^^  family  removed  to  C,  where  he  rented 
Dewsettl^ent  *  tenement  of  20^.  per  ann,  for  two  years;  that  in  1699  he 
from  him.  purchased  a  copyhold  estate  of  1 1/.  per  ann,  in  the  parish  of  W. 

2  Seas.  Cas.  whither  he  removed  with  his  son  ana  servants,  and  served  church- 
1S9.   *       '        warden  and  other  parish  offices,  and  paid  taxes,  till  1716»  when 

he  purchased  a  cottage  of  1/.  \2s»  6d.perann,  in  E.f  and  went 
and  lived  upon  it  till  his  death ;  but  they  stated  it  specially,  that 
R*  the  son  stayed  behind  in  ^.,  where  he  married  a  wife,  and  had 
worked  ever  since  on  his  own  account,  and  that  he  was  thirty 
years  old.  Upon  the  whole,  the  Sessions  confirmed  the  order  of 
the  two  justices  for  his  settlement  at  E,  —  Pratt  C.  J.  The 
question  is  not  where  this  man  and  his  family  are  settled,  but 
whether  there  appears  a  settlement  of  him  in  E,  If  he  had  gone 
thither  with  his  father  as  part  of  the  family,  possibly  it  might 
have  been  a  settlement  of  him  there ;  but  by  staying  behind  he 
was  divided  from  his  father,  and  therefore  there  is  no  colour  to 
make  it  a  settlement  in  E,  1  think  his  settlement  is  in  W.,  which 
was  the  last  place  where  he  lived  as  part  of  the  father's  family* 
To  which,  PowYS  J.  agreed.  —  Et  per  Etre  J.  He  is  settled  at 
JV.9  and  it  is  not  material  bow  that  settlement  was  acquired, 
whether  by  his  own  act  or  the  act  of  his  father.  Suppose  a 
master  has  two  farms .  in  two  parishes,  and  he  removes  dunng  the 
year,  and  leaves  the  servant  behind  to  take  care  of  the  farm,  shall 
the  master's  gaining  a  new  settlement  transfer  the  settlement 
which  the  servant  gains  by  his  service  ?  Certainly  it  shall  not.  — 
FoRTESCUE  J«  accord* ;  and  the  order  was  quashed. 
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58.  Si.  MvAad  in  Normck  v.  8t,  Matthew  in  IjmokK  -E-  T.  A  loo  wbp, 

2  G.  2.  Editor'^  MSS.  —  E.  W.  the  father  of  E.  W.  the  father  of  when  nineteen 
the  diildren  removed  was  legally  settled  at   <S.  /  and  on  his  1^»^^hi^^ 
remomg  from  thence  to  ^.,  had  a  writing  given  to  him  by  the  ItlT^i.'*.?" 
IMuisb  officers  of  S.,  acknowledging  that  he  was  legally  settled  and^^n£ 
there.    He  continued  under  this  certificate  for  more  than  twenty  anot^pariib, 
yesn  in  tlie  parish  of  B,^  where  E.^  the  father  of  these  children,  where  he  mw- 
received  his  birth,  and  continued  to  live  with,  and  as  part  of,  his  "?  ^^^  ^a^ 
father's  family,  following  his  father's  business  of  a  wool-comber,  ^^''^heo* » 
until  he  was  nineteen  years  of  age,  at  which  period  he  left  his  Md'can^d©- 
father's  house,  and  went  to  reside  in  the  city  of  iV.     During  his  rive  a  subee- 
residence  at  N.j  he  successively  married  two  wives,  and  by  the  quent  settle- 
first  had  issued.,  one  of 'the  male  children  now  removed.    Ten  mentfrom/ia« 
years  after  the  birth  of  this  child,  liis  first  wife  died,  and  he  then  ^^"^^e^- 
married  A.y  his  now  wife,   by  whom  he    had   S.  and   A,    the   ^'  ^-  ^-  ^^^' 
other  two  children  now  removed.     Subsequent  to  the  birth  of  ^""''  ^^' 
theae  children,  and  about  two  years  ago,  E,  JV.  the  grandfather 
gained  a  new  settlement  in  the  parish  of  St,  M.  in  /• ;  but  E* 
his  son,  the  father  to  these  children,  had  never  lived  witli  the  said 
E.  W,  the  elder  at  Lf  or  any  where  eUe,  since  he  lived   with 
him  at  B, —  Rbtkolds  J.    The  question  now  is,  Whether  a  man 
who  has  ceased  to  be  part  of  his  father's  family  can  gain  a  settle- 
ment  by  the  subsequent  settlement  of  the  father  \  and  I  do  not 
see  how  it  is  possible  for  a  father  to  gain  a  settlement  for  a  son 
nineteen  years  after  the  son  has  left  him. —  Raymond  C.J.  I 
think  it  odd,  that  an  old  man  of  sixtv  years  of  age,  who  has  left  his 
&ther  for  forty  years,  shall  follow  the  settlement  of  the  father  as 
often  as  he  removes.     In  the  case  of  young  children,  you  cannot 
sever  them  from  their  parents,  because  of  nurture ;  but  after  they 
have  attained  to  seven  years  of  age,  they  may  gain  a  settlement 
by  tb«r  own  act.     It  is  almost  a  contradiption  in  terms  to  say, 
that  a  man  who  has  left  his  father  forty  years  shall  follow  the 
settlement  of  the  father. 

59.  Rex  V.  SUton^  H.  T.  21G.2.1  IViU,  184-.  —  G.  M.  and  P.  If  a  certifying 
his  wife  were  certificated  by  the  parish  of  S..  to  ^•,  and  they  there  parish  bind  tfie 
had  a  son  bom, «/.,  whom  the  parish  of  S.  bound  out  apprentice  to  ^^^^  certlfi- 
a  tailor  in  the  parish  of  i/.,  for  eight  years,  which  he  served,  and  prentice^?* 
he  afterwards  married,  and  went  to  live  at  ^•,  where  he  and  his  third  pariah, 
family  became  chargeable,  and  by  an  order  of  two  justices,  con-  such  son  it 
finned  by  the  Sessions,  was  removed  to  S.,  the  place  of  his  father's  thereby  «mand- 
certificate,  the  Sessions  being  of  opinion,  that  ne  had  not  gained  ^^^  f*^™  ^ 
a  settlement  in  //.,  because  the  statute  says,  a  certificated  person   see^x  o!*'  ^' 
can  only  gain  a  settlement  by  purchase,  or  serving  an  annual  Hontley, /war, 
«Aoe.    Bat  thb  Court  ouashed  both  the  orders,  because  when  pi.  7S7.'  Rex  v. 
the  parish  of  S.  had  bound  out  the  son  apprentice  in  i/.,  they  had  AlfVeton,  /nmi, 
provided  for  him,  and  his  service  gained  him  a  settlement  there;  ^^  ^^* 

end  he  xeas  no  loiter  am  part  of  hisjbther's  family  after  he  tMU 
foicn/,  and  //.  was  the  fast  place  of  his  legal  settlement,  and  W. 
Aoold  have  sent  him  thither. 

60.  Bugden  v.  AmvthtUy  H.  T.2iG.^.  Burr.JS.C.  270.  — In  if  a  son  after 
the  year  1729,  J»  G.,  the  father  of  T.  the  pauper,  came  by  hei8one4uid- 
CSBTIFICATE  with  his  wife  and  four  children,  of  whom  the  said  T.  *^«"ty  y«»"  oj 
was  one,  from  R.toA.    They  remained  at  A.  till  T.  the  pauper  [^  J^'te 
canK  of  age.     After  the  age  of  twenty-one,  T.,  who  till  that  time  ^th  his  wife 
had  continued  with  his  father,  married  in  A>f  left  his  father's  aad  family  from 
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his  fiitber,  houte,  and  lived  there  with  his  wife  and  children  distinct  from 

though  in  the  father,  until  remoyed  with  the  five  children  who  were  born  in  A^ 

same  parish,  Three  years  after  the  marriage  of  T.^ «/.  the  &ther  removed  from 

yet  he  is  softr  ^,  ^  Q^^  ^j  there  hired  a  tenement  of  ten  pounds  a-year ;  but 

^^^^S^tS^  neither  T.  the  pauper,  nor  his  wife,  nor  any  of  his  chiidren  ever 

cannot  oommu-  1^^®<^  there.     T.  had  not  from  his  birth  gained  any  settlement  for 

nicate  to  him  a  himself  by  any  act  of  his  own,  nor  had  his  said  five  childrea  or 

new  Battlement  any  of  them,  done  any  act  to  gain  a  settlement  for  theroselFea. 

■"***^2^°*'7  The  certificate  expressly  stated,  that  the,  parish  of  jR.  would 

acquired.  ^^^  j^  q^  ^^^  ^^j^  ^l^^  ^^^  \JtieiT  five  children,  unless  they  or  any 

SL  C.  Rex  0.  of  them  should  gain  a  settlement  in  the  said  parish  of  A, — Lee 
xA^62^*  C,  J.  It  was  determined  in  the  case  of  St,  Michael  in  Nortotch 
(a)  Ant  1  58  ^'  ^'  ^^^^^  ^^  Ipswtch  (a),  that  where  a  son  marries  and  leaves 
KV      e,p.    .  1^.^  father's  family  and  lives  by  himself,  and  after  this  the  father 

gains  a  new  settlement  in  a  third  parish,  the  son  shall  not  follow 
the  father  in  this  new  settlement,  which  is  precisely  the  present 
case.  —  Wright  J.  The  son  by  virtue  of  his  marriage  becomes 
the  head  of  his  own  family,  which  is  an  independent  family ;  and 
it  is  a  constant  rule  to  set  forth  the  ages  of  children,  to  show 
whether  they  are  capable  of  gaining  a  settlement  independent  of 
their  father.  —  Dennison  J.  This  subsequent  settlement  gained 
by  the  father  cannot  be  communicated  to  the  son,  who  never 
resided  in  Bb  with  his  father,  but  continued  in  the  parish  of  A., 
where  his  father  lived  before.  The  case  cited  is  in  point.  The 
pauper  ceased  to  be  a  part  of  his  father's  family  upon  his  marrying 
and  living  separate  and  distinct  from  his  father.  — -  Foster  J.  was 
of  the  same  opinion. 

Marriage  and         gi.  jigj.  y.   Cold  Ashton,  H.  T.  31  G.  2.  Burr.  S.  C.  444 In 

«SSite^d°*  ^®  ^^^^  oiJuly  1725,  D.  H.  and  M.  his  wife,  and  W.  U.  their 

dUidnct  lulbita-   **^">  ^®°*  from  fT.  with  a  certificate  to  C.  A.^  where  they  lived 

tion  from  the      until  about  Christmas  ^728,  when  the  father  of  the  said  M.  died 

parent  family,    intestate,  whereby  she  became  possessed  of  a  tenement  and  two 

do  not  of  them-  acres  of  land,  of  the  value  of  6/.  17*.  a-year,  in  C,  A.  for  the 

selves  create  ^  remainder  of  a  term  of  ninety-nine  years,  determinable  on  the 

tfaThusNindhas  <l<^&^h  of  the  said  M, :  the  said  Z).  and  Af.  his  wife,  and  W,  their 

not  gained  a      8on,  then  about  five  years  old,  entered  upon  and  lived  in  the  said 

settlement  for     tenement  from  that  time  until  the  order  of  removal  was  made ;  but 

himself.  210  administration  was  ever  granted  to  any  person  of  the  estate 

and  eifects  of  M.   H.*s  father :    W.  H.  the  son  lived  with  his 

father  and  mother  in  the  said  tenement  till  about  eight  or  nine 

years  ago,  when  he  married  Af.  the  present  pauper,    his  now 

widow,  and  by  her  had  the  four  children  now  removed :  W.  after 

the  marriage  with  M.  the  pauper,  lived  with  his  wife  and  children 

in  the  parish  of  C.  A,y  separate  and  apart  from  his  father  and 

mother,  until  his  death,  which  happened  about  a  year  and  a  half 

ago ;  but  it  was  not  stated  that  he  had  during  his  lifetime  gained 

any  settlement  for  himself. — Lord  Mansfield  :  The  term  eman*' 

cipation  has  been  much  made  use  of;  but  *^  emancipation^"  in  the 

case  of  settlements  of  poor  persons,  is  a  vague  terra^  and  not 

applicable  to  the  subject.    The  children  of  all  parents  must  have 

the  settlement  of  the  father  till  they  acquire  one  for  themselves,  (a) 

(a)  See  Lord     Here  the  son  is  not  stated  to  have  acquired  one  of  his  own ;  there- 

kenyon's  judg.  fore  he  had  such  as  he  derived  from  his  father ;  and  his  father  had 

ment  in  Rex  ».  gained  one  in  C.  A.    There  is  no  ground  here  to  say  that  the  son 

Stanwiz,  pou.    ^^^^  necessarily  be  taken  to  have  left  his  family  before  the  time 
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that  the  father  acouired  a  full  and  coniplete  settlement  in  C.  A, 
for  himself;  and  therefore  I  think  the  Sessions  order,  which  fixes 
the  pauper  upon  C  A.,  ought  to  be  confirmed. —  Dennison  J. 
There  can  be  no  doubt,  that  as  D.  H.  sained  a  settlement  by  this 
estate,  his  son  will  do  so  too ;  for  the  cnildren  derive  their  settle- 
menCf  firom  the  father.  —  Wilmot  J.  The  word  en^ancipation  is 
improperly  applied  to  cases  of  this  kind,  and  hss  been  used  in  a 
rague  sense  upon  these  occasions.  It  is  a  term  taken  from  another 
law,  and  in  that  law  has  a  determinate  meaning  ;  but  here  it  has 
been  misapplied.  —  Foster  J.  was  absent. — The  original  order  of 
two  justices  was  quashed,  and  the  order  of  Sessions  affirmed. 

6^  Rex  V.  JVatpole  St.  Peter's,  in  Norfolk  (a),  E.  T.  9  G.  3.  Burr.   If  •  ■on  enlist 
S.  C.  638.  —  H.  S.  the  pauper  was  born  at  L,,  about  Michaelmas  ^""*^^^ 
1740,  where  his  father  then  occupied  a  farm  of  about  50^.  a  year,  ^'^^jfoo/ei^ 
wbidi  he  occupied  about  four  years  and  a  half.     The  pauper  then  himself  from  hi* 
remored,  with  his  father  and  family,  to  ^.,  to  a  farm  which  his  father's  Ikmily* 
said  father  rented  and   occupied  there^  of  about  100/.  a  year;  and  therrfoie 
which  farm  he  occupied  eight  years;  durine  all  which  time  he  fj!*??-^!!?'** 
continued  with  his  father  ^AjpartqfhiefamUy.     From  thence  he  Mttlemcntbr 
removed,  with  his  father,  to  Z.,  to  an  estate  which  his  Ud^Jaiher  pwmtegc  for 
purchased  there,  at  the  price  of  60^,  where  he  continued  with  his  a  new  Mttle^ 
said  father,  as  part  of  his  Jamilyt  for  one  year.     From  thence  he  menitubat- 
remored  with  his  iather,  as  part  of  his  family,  to  0.  in  the  said  2"1h*^ftS£r** 
isie,  to  a  farm  which  his  father  rented  and  occupied  there,  of  about  g*^  q*  ,  ^^^  * 
60f.  a  year ;  and  continued  there  about  a  year  and  a  half;  and   fiep.*  ^^, 
then  be  let  hiiiself  as  a  hired  servant,  for  a  year,  to  M.  M,  of  P.D, 
in  the  said  isie,  farmer  ;  in  which  service  he  continued  about  six 
months,  and  then  toent  back  to  his  father  at  O, ;  with  whom  he 
continued  to  live,  as  pari  of  his  Jamilt/j  for  about  three  years  ; 
when  be  listed  himself  for  a  soldier,  and  contmued  in  the  service 
four' years ;  when  he  received  his  discharge  at  Corke  in  Ireland, 
in  the  beginning  of  the  year  1764,  between  Candlemas  and  Lady' 
day.    About  three  months  after  his  discharge,  he  came  home  to 
his  fether,  who  then  lived  at  ^.,  and  rented  and  occupied  there  a 
farm  of  about  50/.  a  year ;  and  continued  with  his  rather  there 
aboQt  12  or  14  weeks;  and  afterwards  worked  at  di£Rerent  places 
as  a  labourer.     About   Candlemas  1767,  he  married ;  and  then 
went,  with  his  wife,  to  his  father's  at  JV.,  maintaining  himself  and 
his  wife  by  his  labour,  till  the  Lady^day  following.    He  then  went^ 
with  hb  wife,  to  a  cottage  at  W.y  which  he  rented  tod  occupied 
at  thirty  shillings  a  year,  but  was  never  charged  to  nor  paid  any 
parish  rates  there^  and  there  continued  till  Lady-day  1768.     H«    < 
ifterwards  employed  himself  as  a  labourer,  at  different  places,  till 
^  month  of  December  last,  when  he  was  removed  from  Wisbech 

to  W.;  and  never  gained  a  settlement  by  any  act  of  his  otvft.  —  Mr. 
%iiCKSTOKE  contended,  that  the  pauper's  legal  settlement  was  at 
O.,  which  was  the  place  of  his  fatlier's  settlement  at  the  time 
of  the  pauper's  leaving  his  father's  family ;  and,  consequently,  the 
pauper's  own  derivative  settlement,  llie  son,  by  enlisting  himself 
for  a  soldier,  and  continuing  four  years  in  the  service,  became 
emndpated  from  his  father's  family ;  and  not  having  eained  any 
snbsequent  settlement  for  himself,  must  resort  to  his  ola  derivative 

Mktlement  at  O.;  and  could  not,  after  such  an  emancipation  from 

^  father's  family,  gain  a  settlement  at  fV,,  where  his  father  had 

(a)  See  Rex  v.  Hardwick,  pott,  pi.  82. 
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newly  and  subsequently  gained  a  settlement,  but  had  none  there 
when  the  son  lef^  him  and  ceased  to  be  part  of  his  family.  If  he 
had  been  examined  concerning  the  place  of  his  legal  settlement, 
he  must  have  declared  it  to  be  at  O*,  for  he  could  not  be  supposed 
to  know  any  thing  of  his'  father's  having  gained  any  other  settle- 
ment subsequently  to  his  quitting  his  family.  He  cited  two  cases, 
to  prove,  that  ifiin  grown-up  son  do  not  remove  with  his  father,  he 
can  gain  no  settlement  in  the  place  to  which  his  fatfier  removes, 
by  virtue  of  his  father's  gaining  a  settlement  there,  (a)  He 
obtained  a  rule  to  show  cause ;  which  was  afterwards  made  abso- 
lute, upon  an  affidavit  of  service,  without  any  defence. 
Awn  who  It  63.  Rex  v.  Halifax,  E.  T.  15  G.  3.  Burr.  S.  C.  806.  — */.  B., 

fifteen  yeor»  of  jhg  father  of  the  pauper,  went  with  a  certificate  in  the  year  1*733 
•ge  binds  h^m-  f^^j^^  g^  t^  fj^^  where  the  pauper  was  born :  when  the  pauper  w^as 
aervesout part'  <^bout  fifteen  years  of  age  he  bound  himself  an  apprentice,  by 
ofhistime»and  indenture,  to  fV,  S,  of  i/.,  stuff-weaver,  for  the  term  of  Jour 
works  about  the  years;  and  served  his  master  there  for  thai  time.  Immediately 
country  in  the  ^ft^i.  ^^^  expiration  of  the  said  four  years,  his  master  delivered  up 
way  of  his  bus-  ^^  indenture  to  the  pauper,  who  was  then  about  about  nineteen 
fl^tohisfa.  years  old;  and  his,/aMfr,  who  had  then  taken  a  farm  of  12/, 
tber*8  house  p^  annum  in  fT.,  made  a  supper  on  account  of  the  expiratioa 
whenever  lie  of  the  apprenticeship;  to  which  supper  the  master,  and  the 
please^  keeps  person  who  had  prepared  the  indenture,  were  invited.  The^M^r 
to^'^ere  ^^^ded  upon  the  said  farm  of  J  21.  per  annum  in  W.y  with  the  rest 
and  considen  it  ^^  ^^^  family,  ever  since  :  The  pauper,  after  the  father  went  to  W,, 
as  his  home,  is  worked  about  the  country  as  a  stuff- weaver ;  bu^  came  to  his 
notemcrncipafed  father's  house  in  W.  whenever  he  pleased  ;  and  kept  his  holyday 
hom  his  fa-  clothes  there ;  and  considered  his  father's  house  as  kis  onjn  nome% 
ther  s  family.  ^|j  |^^  ^^g  ^^^i^  tx»enty  years  and  nine  months  old ;  '  when  he 
h^^  %^7^R  ™^''^'^^ "  when  he  came  to  his  father's  house,  he  paidjbr  what  he 
^^*  *         '  hadf  and  was  his  own  master  to  go  and  work  for  himself  where* 

ever  he  pleased.  —  Thb  Court  thought  that  the  son  could  not 
be  considered  as  emancipated,  or  independent  of,  or  separated  from 
his  father :  he  went  to  his  house  when  he  pleased,  and  bad  clothes 
there.  —  The  order  removing  him  to  W.  was  confirmed. 

Nine  or  ten  64.  Rex  V.  Tottington  Lower  End,  E.  T.  23  G.  S.  Ckdd.  284 

year's  residence  The  pauper,  E.  i/.,  was  the  SOU  of  T.  H.f  who  at  the  time  of  the 
of  a  child  by  pauper's  birth  was  settled  in  the  township  of  T.  When  the 
Us  ^^kTa  P^wp®*'  ^^  seven  years  old  his  mother  died ;  and  he  and  his  father 
friend's  house  ^^"^  ^^  ^^^  ^^^^  ^^  pauper's  uncle,  E,  H,,  in  the  township  of  I^» 
for  the  purpose  in  the  same  county ;  the  father  boarded ;  but  the  uncle,  out  of 
of  his  support,  charity  to  his  brother,  the  pauper's  father,  who  had  four  other 
is  not,  if  he  oc-  young  children,  and  in  order  to  keep  him  off  the  town,  took  the 
Sff^'^r's'^"'  P^^P^*  *"^^  provided  for  him  meat,  drink,  lodging,  and  clothes, 
house  as'us  ^°  about  eighteen  months  the  father  went  to  reside  in  R.,  a  town- 
home,  such  an  ship  adjoining  to  P. ;  but  the  pauper  continued  with  his  uncle  lUl 
absence  as  will,  he  was  ten  years  old ;  about  wnich  time  the  pauper  and  his  uncle's 
upon  the  prin-  ^if^  ^^he  uncle  being  from  home)  having  a  quarrel,  in  which  she 
^**°^t*be'  ^^**  ^™'  he  went  to  hisjather*s  house,  ilbd  stayed  there  about  a 
com^^ed  an  ^ortn^g^^  $  l>u^  ^^  father  not  having  a  loom  to  accommodate  him 
emancipaiiimt  ^  ft  weaver,  desired  him  to  return  to  his  uncle  :  he  accordingly 
and  thereby       did  return,  and  the  uncle  taught  him  to  weave  in  the  day,  and  sent 

(a)  The  two  cases  here  alluded  to     rish  of   St.  Michael   v.   Sc  Matthew 
were  the  parish  of  Eastwoodhey    v.      Ipswich,  arUtt  pi.  58. 
Westwoodhey,  aiUe,  pi-  57.  and  the  pa- 
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bim  to  acbocA  in  the  evenings :  the  uncle  provided  him  with  meat  prerent  his  fol- 
and  clothes,  and  received  the  money  he  earned :  the  pauper  stayed  lowing  his  fa- 
with  the  uncle  On  these  terms  until  he  was  sixteen  years  of  age  :  ^^''*  "ettie- 
but,  from  his  first  going  with  his  uncle,  to  that  time,  he  now  and  ™^°^-     ^^ 
then  went  to  see  his  father  at  a^  holyday  time  or  so ;   and  one  ^  non\^n 
Cknstmas  he  stayed  all  night,  and  did  so  on  other  nights.*   When  to  die  doctrine 
the  pauper  was  fourteen  years  old,  his  father  came  into  the  town*  of  emandpa" 
ship  o£  P,f  and  gained  a  new  settlement  there  by  renting  a  <*<^ 
tenement  oT  \5l>  a  year :  the  pauper  considered  his  father's  house 
as  his  ^proper  home,   because    ne  was    his  father ;  and  that  he 
could  have  gone  to  him  when  he  pleased,  and  his  father  would 
faaive  received  him.     Tlie  &ther  thought  himself  obliged  to  provide 
for  the  pauper,  whenever  the  uncle  turned  him  away :  and  when 
the  pauper  was  sixteen  years  of  age,  having  been  struck  by  his 
uncle,  he  tcld  him  he  toould  leave  him  and  return  home  to  his 
Jaiker;  the  uncle  said  he  might :  upon  which  he  toent  to  his  father, 
and  toid  him  the  circumstances ;  the  father  said,  he  was  like  to 
talce  him  in,  and  did  receive  him  as  part  qfhisjamily:  the  father 
was  then  beginning  to  get  his  hay.     The  pauper  lived  with  him  as 
«»e  of  the  family,  and  assisted  him  in  making  hay  until  it  was  got 
in,  which  was  about  a  week ;  and  expected  to  have  lived  with  him 
end-way  :  but,  when  the  hay  was  got  in,  the  father  told  the  pauper 
he  bad  no  loom  to  accommodate  him  as  a  weaver,  and  desired  him 
to  return  to  his  uncle  and  see  if  he  would  take  him  in.     The 
pauper  returned,  and  agreed  with  his  uncle  to  work  for  himself, 
and  pay  for  his  board;  and  it  did  not  appear  to  the  Court  of 
Qnartcr  Sessions,  -  that  the  pauper  ever  returned  to  his  father. 
Some  time  after  the  pauper's  last  return  to  his  uncle,  the  pauper 
having  taken  2s.  6d.  or  a  greater  sum  of  his  uncle,  the  pauper's 
father  gave  the  pauper's  uncle  2s.  6d.  as  amends  for  the  same. 
The  pauper  bad  done  no  act  whatever  to  gain  a  settlement  in  his 
own  right;  the  father  said  that  if  the  uncle  had  gone  to  live  at  a 
great  distance  from  him,  he  would  not  have  suffered  the  pauper  to 
have  gone  with   him.  — ^^Lord  Mansfield  :    The  pauper  con- 
sidered himself  as  part  of  his  father's  family,  and  the  father 
considered  him  in  the  same  light.     There  is  no  reason  to  say  that 
this  boy  was  not  part  of  his  father's  family.     The  uncle  was  under 
no  obligation  to  do  any  thing  for  him,  or  to  keep  him  an  hour ; 
and  the  boy,  in  point  of  fact,  ,on  every  disagreement  went  to  his 
lather's  house  as  his  home ;  and  he  received  him,  as  he  was  bound 
to  do.    I  see  no  ground  for  considering  this  an  emancipation.  «— 
Wii.L£8  and  Bui/LER  Js.  concurred. 

65.  Rex  V.  Stretton,  H.  T.  23  G.  3.  Editor'^  MSS.^  W.  C.  A  boy  hired  out 
G.  liis  wife,  and  S»  and  A.  their  children,  were  removed  from  Z>.  by  his  father 
to  S.    .The  Sessions  confirmed  the  order,  and  stated,  That  the  *^^^^^ 
pauper's  father,  several  years  before  the  pauper's  birth,  came  to  JUJdneTCTlfvine 
the  parish  of  T.  under  a  certificate  from  S* :  the  pauper,  when  he  t^ith  him,  the 
was  about  the  age  of  thirteen,  was  hired  by  his  father  to  Mr.  father  leceiT- 
Harris  of  F.  in  the  parish  of  if.  for  fifly-one  weeks,  which  he  jng  the  wages, 
served ;  after  which  he  was  hired  to  Hannah  Eyre  of  O.  in  the  ^J^  ^nanei- 
county  of  L.  for  fifty-one  weeks,  which  he  served  ;  and  was  then  ^^^  toVS^' 
hired  to  Brawn  of  C.  K.  in  the  said  parish  of  T»  for  another  fiftv-  low  the  father's 
one  weeks,   which   he  served.    At  the  expiration  thereof  the  setUemenc  ao- 
puper  made  some  sort  of  agreement  with  Brovony  without  the  quired  q^  «he 
iaowledge  of  his  father,  to  ser>'e  him  for  another  fifty-one  weeks ;  g™cSd.*487. 
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but  the  father,  being  informed  of  it,  af^^lied  to  BroKoon^  and  said  his 
son  should  not  serve  him  unless  he  would  raise  hia  wages.  Brtmn 
agreed  to  five  him  five  shillings  a-y  ear  more,  and  to  allow  the  pauper 
half  a  strike  of  wheat  for  the  payment  of  his  washing ;  and  then 
paid  the  father  the  earnest-money.  The  pauper  continued  in  hii 
service  all  tlie  second  fifty-one  weeks>  except  a  fortnight  or  three 
weeks,  when  being  ill,  he  went  to  his  father's,  anil,  when  he 
recovered,  immediately  returned  into  Bronm*8  service.  He  wai 
afterwards  hired  by  his  father  to  c/.  M.  of  Clifton^  for  fifty-one 
weeks;  but  served  him  only  a  month.  The  father  received 
all  the  wages  (except  what  the  pauper  himself  received  from 
his  master  for  pocket-money),  and  found  him  clothes  there- 
with :  fioid  during  the  thne  the  pauper  continued  at  Broion% 
he  was  washed  at  his  father's.  The  pauper,  when,  removed,  was 
about  nineteen  years  of  age,  and  never  lived  with  Iiis  father  after 
the  first  hiring  to  Mr.  Harris*  The  pauper  was  first  hired  to 
Broxon  at  Michaelmas  1780.  His  father,  at  Lady-da^  1781,  took 
lands  of  the  value  of  10/.  per  annum  and  upwards,  which  be 
rented  one  year,  and  all  that  time  continued  to  reside  in  the  parish 
of  T. — Balgut,  in  support  of  the  order:  The  question  is.  Whether 
the  pauper  was  part  of  his  father's  family  at  the  time  he  rented 
10/.  a  year  ?  It  is  clear  that  the  son  shall  partake  of  the  last 
settlement  his  father  had  before  the  emancipation.  This  boy  was 
hired  out  by  his  father  five  years  successively,  and  lived  away  from 
him.  After  the  first  hiring,  he  never  was,  in  fact,  part  of  his  Other's 
family :  at  the  time  of  the  renting  he  was  servant  to  Brown  ;  the 
father  had  no  authority  over  him :  if  he  had  eloped,  the  complttnt 
must  have  been  made  by  Broton  :  if  any  body  had  beat  him>  and 
disabled  him.  Brown  must  have  brought  the  action  for  loss  of  ser« 
{a)  AfaeyV^S2.  vice:  the  case  o£ Rex  v.  fValpole  St, Peter's  (a)  is  very  applicable; 

for  there,  as  here,  the  pauper  had  been  absent  four  years.    As  to 
(b)  Ante,  pl.63*  the  case  of  Rex  v.  Halififx  {b),  that  case  is  very  distinguishable 

from  the  present ;  for  the  boy  returned  to  his  father  as  having  oo. 

other  home ;  and  Mr.  Justice  Aston^  in  a  manuscript  note,  says, 

that  in  all  the  cases  of  emancipation  the  son  was  either  married  or 

had  a  home  elsewhere. — Lord  Mansfield  (without  hearing  the 

other  side):  You  have  omitted  to  take  notice  of  the  most  material 

part  of  this  case,  viz.  that  he  was  let  out  by  the  father,  who  received 

See  the  caie  of  ***®  wages,  and  washed  for  him. — Bullbr  J.    Rex  v.  Walpole  and 

Bex  v.  Tot-       All  ^e  cases  say,  that  the  pauper  hired  himself,  for  which  purpose 

tington  Lower    he  must  be  emancipated^  for  it  means  set  at  liberty ,  and  that  can 

"End,  ante,         only  be  by  the  joint  consent  of  father  and  son:  the  fkther  here 

pl*  ^'  exercised  his  authority  in  every  instance ;  when  the  last  agreement 

was  made,  the  father  actually  hired  him :  when  the  pauper  made  a 

bargain  with  Brown,  the  father  said,  <^  No,  he  shall  not  serve  you 

**  unless  you  give  more  wages,*'  and  the  father  received  the  wages. 

—  Orders  quashed. 

Aciuidiepa-         66.  Itex  V.  Broadhemhury,  H.  T.  25  G.3.   Editor**  MSS.-- 

rsted  from  her    A.T.&  single  woman,  was  removed  from  B.  to  O.    The  Sfcssio^s 

fktfaer  by  being    quashed  the  order,  and  stated :  Tliat  the  pauper's  father,  i2.  T- 

t^ym  itt"    ^^    gained    a   settlement   by  renting   an  estate   of  70/.  P^ 

the  wcrkboute    annum,  in  the  parish  of  B.,  during  which  time  the  pauper  resided 

is  Dotemanci-     there  with  him.     Afterwards  the  father,  being  reduced  in  circuco' 

pcted.  stances,  was  obliged  to  give  up  die  farm:  before  which  time  the 

S.C.Cald.498.   pauper,  when  at  the  age  of  ten  years,  had  the  misfortune  to  be' 
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reodered  incapable  of  work  bj  her  hands  beiog  burnt  off.  The 
fatber  coatinued  to  lire  in  B.  in  a  smair  cottage  for  about  two 
years ;  and  being  unable  to  maintain  the  pauper,  procured  her  to 
be  maintained  by  the  parisli:  she  was  accordingly  placed  in 
the  workhouse,  being  then  20  years  of  age.  She  remained  in 
the  irorkbouse  till  the  order  of  removal,  never  having  again 
letanied  to  her  father.  In  the  beginning  of  1783  the  pauper's 
fidier  iefl  B,  and  went  to  O.  and  took  an  estate  of  23/.  per 
amtm,  and  resided  thereon  till  Lady-day  1784,  when  he  took 
asocher  estate  of  20/.  a  year  in  the  same  parish,  where  he  re* 
flded  ever  after  occupying  both.  —  Bearcroft  and  Ci.app 
flboved  cause :  They  said,  this  amounted  to  an  emancipation  of  the 
paoper  before  the  father  gained  a  settlement  in  O.  Emancipation 
meant  odIj  such  a  separation  of  the  child  as  to  amount  to  a  ceasing 
of  all  dependence  on  the  parents ;  and  took  place  whenever  the 
iepaiation  was  accoinpanied  with  an  intent  that  the  child  should 
hare  its  liberty.  No  circumstance  could  more  strongly  separate 
tbe  paaper  from  her  father  than  his  inability  to  maintain  her,  and 
hii  request  to  the  parish  to  take  care  of  her,  which  they  did  for 
ae?erel  years.  It  is  certainly  not  necessary  to  emancipation  that 
the  child  should  have  gained  a  settlement  of  its  own.  Other  cir« 
auDstaoces  occur  in  the  different  cases,  but  none  of  them  are 
owotial.  Marriage  is  not  an  emancipation,  nor  having  a  separate 
house  of  his  own.  Whenever  there  is  au  end  of  protection  and 
pmbiteDance  on  one  side,  and  of  subjection  on  the  other,  tlie  child 
ii  no  longer  part  of  the  father's  family.  The  pauper  is,  in  fact, 
%  and  appears  of  age  in  the  case.  —  Lord  Mansfield  :  There 
ii  no  colour  for  it :  it  is  nothing  like  an  emancipation.  The  child 
is  not  eren  in  service.  The  only  act  of  emancipation  is  the  (parish 
kee^  her  in  tlie  workhouse ;  but  the  father  was  very  poor,  and 
beinj^ unable  to  keep  her,  she  goes  to  the  parish,  and  they  maintain 
her  in  his  stead.  — Ashhurst  and  Willes  Js.  were  of  the  same 
opioioD.~Bui.LER  J.  I  believe  I  pay  the  poor's-rates  for  one  e^f 
these  parishes,  and  therefore  I  give  no  opinion  upon  it«-r*ThQ 
Olden  were  quashed. 

€7.  Rix  V.  Offbhurch,  H.  T.  29  G.  3.    S  T.  R.  1 1^ J.  fV.  the   A  »on  who 

Mer  of  the  pauper  H.  W.  in  January  1765,  and  for  the  two  next  leaves  his  ft- 
following  years,  rented  and  resided  upon  a  tenement  of  100/.  a  year  ^*^^  onhr  Le 
in  0.  and  was  settled  there.     In  January  1767  the  wife  of  J.  W.y   y^*^  old,  and 
wko  was'mother  of  if.  W.  the  pauper^  died;  and  in  June  1767   lives  with dif- 
J.  W.  married  again  with  one  */.  L.  with  whom  he  lived  in  O.  until  fcrent  relations 
tfce  year  1770,  when  they  both  went  to,  and  resided  at  S.  in  the  «»"  ^^*  "  "<>' 
"l^^^ty  for  three  years,  without  doing  any  act  to  gain  a  settle^  ^2SlTfollow 
joonitbere.    Iq  1773  they  removed  to  Z^  m  the  said  county,  to  a  ^j,^  settlement 
house  voted  by  a  settlement  in  trustees  to  the  separate  use  of  the   of  his  father,  if 
•  i^fe.    W.  and  his  wife  lived  in  the  house  from  1778  to  the  present  he  has  not 
tnw.    The  pauper  H.  W.  was  born  in  0.  in  January  1765,  and  gw»»d  wy  set- 
w«ded  there  with  his  father  until  1 770.     On  his  father's  leaving  O.  ^^^^^^ 
we  pauper  was  left  with  one  Leeson  at  O.  to  be  taken  care  of;  his     ^^  "* 
wher  paying  for  his  lodging  and  board.     The  pauper  continued  at 
^^on*s  at  O.  for  two  years,  and  then  went  to,  and  resided  with, 
htt  uncle  Haddon,  who  also  lived  at  O.  and  continued  to  reside 
^  his  said  uncle  for  about  two  years ;  during  the  whole  of  which 
^nne  his  uncle  provided  him  with  board,  clothes,  lodging,  and 
Pocket-rooney,  and  he  worked  with,  his  uncle  Haddon ;  but  he 
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teceired  no  wages,  and  was  n»t  hired  as  a  servant.    At  the  end  of 
two  years  the  pauper  went  to  his  father's  at  I#.  and  stajFed  there  a 
weeky  and  then  went  to  reside  with  another  uncle,  Salmon  of 
Westofif  with  whom  he  lived  six  years,  as  he  had  done  at  his  unde 
Haddon\  his  uncle  Saltnon  providing  him  with  board,  clothes, 
lodffing,  and  pocket-money;   he  working  for  his  uncle    Saiftion 
without  hanng  been  hired  as  a  servant,  or  receiving  any  wages. 
On  leaving  his  uncle  Salmon^  he  went  and  lived  three  weeks  wit& 
his  father  at  Z.    The  pauper  had  never  don^  any  act  to  gain  a 
settlement. — Lord  Kenton  C.  J.    This  is  the  weakest  case  of 
emancipatum  that  was  ever  attempted  to  he  made  out.    When  the 
father  left  the  parish  of  O.  the  son  was  only  five  years  old :  now  it 
cannot  be  pretended  thatat  that  time  he  was  emancipated,  and  yet 
he  then  ceased  to  reside  in  his  father's  family.     It  is  also  stated, 
that  about  two  years  afterwards,  when  he  was  about  seven  or  eight 
years  old,  and  past  the  age  of  a  nurse-child,  he  went  to  live  with 
his  uncle  Haddon,    Then,  Was  he  emancipated  at  that  time  ? 
Ordinarily  speaking,  one  of  these  things  roust  happen  before  the 
son  can  be  said  to  be  eroftncipated :  either  he  must  have  obtained 
a  settlement  for  himself,  or  have  become  the  head  of  a  family  ;  or, 
at  most,  he  must  have  arrived  at  that  age  when  he  may  set  up  in  the 
world  for  himself.    But  here  the  son  does  not  fall  within  eidier  of 
those  descriptions :  no  time  can  be  stated  when  the  emancipation 
may  be  said  to  have  commenced.     For  when  he  n  ent  to  live  with 
his  uncle  Haddon^  he  was  only  eight  years  old  at  the  roost ;  and  be 
could  gain  no  settlement  either  by  living  with  that  uncle,  or  his 
other  uncle  Salmon,  as  a  servant,  because  the  case  states  that  he 
was  not  hired  as  a  servant  by  either  of  them.     Now  during  all  this 
time  the  father  had  a  right  to  the  custody  of  the  son,  and  might 
have  obtained  him  by  habeas  corpus  ;  for  the  parental  care  was  not 
then  done  away.    It  is  not  necessary  in  these  cases  of  derivative 
settlements  that  the  child  should  remove  with  the  father  froca 
place  to  place ;  for  the  settlement  of  the  father  will  be  connmmf- 
cated  to  the  child*;  otherwise  children,  who  are  sent  out  into  the 
world  for  education,  and  are  of  course  separated  for  a  time  from  the 
father,  might  lose  the  benefit  of  their  father's  settlement,  and  when 
they  were  about  to  return  home,  would  find  themselves  excluded 
from  parental  care,  if  their  parents  had  in  the  mean  time  gained  a 
new  settlement.    How  long  the  power  of  communicating  a  derivst* 
tive  settlement  may  continue,  it  is  not  necessary  to  determine ;  fbr 
in  this  case  it  certainly  remained  longer  than  till  the  child  waa 
nine  or  10  years  old;  and  that  is  sufficient  for  the  determination 
of  this  question. — Ashhurst,  Buller,  and  Grose  Js.  assented. 
68.  jRcr  V.  Edgetoorih^  T.  T.  29  G.  3.  S  T.R.  S5S.—H.  R.  the 
father  of  H,  the  pauper  [not  having  a  settlement  at  £•]  when  iFf. 
the  son  was  about  IS  or  14  years  old,  came  to  live  upon  a  tene- 
ment at  E.  called  H.  of  the  yearly  value  of  Si.,  and  resided 
there  about  two  years ;  during  which  time  H*  the  fkther  put  out 
if.  the  pauper  an  apprentice  by  indenture,  but  which  indenture 
was  void  for  want  of  a  stamp,  to  one  «/.  P.,  then  residing  in  the 
township  of  S.,  forYour  years,  to  learn  the  trade  of  a  wool-conaber. 
The  pauper  H.  accordingly  left  his  father's  house,  to  which   he 
•never  afterwards  returned  but  as  a  guest,  and  resided  with  sutd 
worked  for  P.  at  S*  for  the  four  years ;  and  by  him  was  provided  all 
that  time  witli  meat,  drink,  washing,  lodging,  and  clothes ;         ^ 
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oonndered  by  hit  mother  as  p^  of  P'%  fiunily.    During  thote  nept,  gaiMd 
ianr  years  the  pauper  was  sometimes  a  ouarter  or  half  a  year  with-  ^^^^5  ^^  ^** 
<Rit  seeing  his  father  or  mother,  on  which  ^>ccasioDS  he  came  to  his  ^P^^  under 
father's  at  //•  on  a  Saturday  erening^  and  returned  home  to  his 
master  s  either  on  the  Sunday  evening  or  Monday  nK>rning  follow* 

ing^  AAer  the  expiration  of  the  four  years  he  never  returned  to 
hk  Other's  family,  but  worked  at  his  trade  of  a  wool-comber  at 
diiferent  places  about  the  country^  and  supported  and  maintained 
himself  thereby,  until  he  afterwards  married,  and  resided  with  his 
wife  and  &mily  in  a  house  of  his  own.  After  the  pauper  was  put 
out  to  PoUiit,  and  before  the  four  years  expired,  Henry  the  fatiier 
took  aoother  tenement  in  E.  of  the  yearly  value  of  8?«»  which  he 
occupied  with  the  former  tenement  called  JFf.  for  a  year,  whereby 
he  gained  a  aettlement  at  E.  The  pauper  never  gained  any  settle- 
ment for  himself;  and  the  question  was,  Whether  he  followed  his 
father  s  settlement  at  £•  P— Tfiu:  Court  were  clearly  of  winion 
that  the  pauper  was  not  emancipated^  but  that  he  was  entitled  to  his 
Other's  settlement  in  £•,  and  therefore  the  order  removing  him  to 
E.  was  affirmed. 

6a  Rex  V.  WiHon  cum  Twimbroohei  (a),   T.  T.  29  G.  S.  ^T.R.  a  child  !•  not 
S55.  —  The  pauper's;  father,  •/.  H<.  rented  a  tenement  of  I6l.  emancipated  so 
a  year  in    JF.  and  resided  upon   it  above  a    year,    when    th^  as  to  lose  the 
paaper  was    about   six    years  old.     J,  H.  then  went  to  M.,  ^^^^^7 
where  he    did  no   act  to   gain  a   settlement,  and    about    two  ^i^i^h^hU fa- 
yetfs  after  ran  away  from  his  family ;  and  the  pauper's  mother  tbcr  may  gain 
taking  the  pauper  with  her  to  C,  died  in  half  a  year,  when  the  unUl  he  come* 
pauper  was  left  in  the  care  of  one  BrookeSf  with  whom  he  lived  tf/^^*  or  mar* 
at  C^  and  worked  at  the  silk-mills  there :  and  the  overseers  of  the  j^*  °r^'  ^^^ 
poor  of  IF.  paid  the  whole  or  a  part  of  his  maintenance  for  four  f^,^<m/tn  Aij  " 
yoffs  to    BrookeSf    after  which    period  the  pauper    supported  ownrigta,or 
himself  t31  the   age  of  16 ;  at  which   time    he  got  Ss^  9d.  per  till  he  has  con- 
week,  and  boarded  himself  where  he  liked.    During  the  first  part  tracted  a  rcla.- 
of  the  tune  he  lived  at  C.  he  saw  his  father  twice  at  the  distance  of  ^"^^^^ 
about  finir  years,  at  which  times  his  father  did  not  give  him  any  of  his  being  part 
thifl^  (except  a  pair  of  breeches,  and  twopence  halfpenny  the  ofhisiatlier'a 
first,  and  only  three  halfpence  in  money  the  second  time).    At  13  family. 
or  19  yean  of  age  the  pauper  went  from  C  to  S.,  and  hired  him- 
self for  four  years,  by  which  hiring  however  he  gained  no  settle-      ^ 
ment.     He  heard  that  his  father  had  been  to  inquire  after  him  at 
C^  and  that  he  then  lived  at  D.,  to  which  place  the  pauper  went 
to  see  him,  and  was  at  that  time  2S  years  of  age,  and  married ; 
it  appeared  that  the  &ther  had  made  such  inquiry  as  above 
mentioned  after  the  pauper  from  his  daughter   (the  pauper's 
sister)  with  intent,  as  he  said  to  give  him  a  suit  of  clothes,  as  he 
had  done  less  for  the  pauper  than  any  of  his  children.    It  ap- 
|ieared  that  the  Either  J.  // .  had  married  a  second  wife,  and  held 
a  tenement  in  D.  of  III.  a  year,  and  had  lived  upon  it  eighty ^ears 
when  hia  son  went  to  see  him  there  as  above ;  upon  which  visit  he 
stayed  only  one  hour,  and  never  saw  his  father  at  any  time  but  as 
above.  —  Lobd  Kentok  C  J.  It  was  never  conceived  in  any  case 
that  a 'son  who   was  only  16    years  of  age,  and  who  had  not 
gained  any  settlement  in  his  own  right,  was  not  part  of  his  father's 
isauly.     The  cases  of  emancipation  have  always  been  decided 

{^)  See  Rex  r.  Uckfieid,  po^t,  pi.  79.    Rex  v,  Huggate,  jhM,  pUSO.    Rex.  v. 
Wilnaugton,  potf,  pi.  83.  _ 
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on  the  circumstances  either  of  the  son's  being  21  (a),  or  mar- 
ried (b)f  or  having  gained  a  settlement  in  his  own  right,  or,  as 
in  the  case  of  the  soldier  (c),  having  contracted  a  relation  which 
was  inconsistent  with  the  idea  of  his  being  in  a  subordinate  situ- 
ation in  his  father's  family.  —  Bullbr  J.  In  this  case  the  pauper 
remained  under  the  power  (d)  of  his  father  the  whole  time. 

The  son  of  a  70.  Bex  v.  CoUingbourn  Dueis,  H.  T.  31  GJ^.  ^T.  R.199 

cerdBcatedper.  xhe  pauper  E.  C.  was  bom  in  C.,  when  his  father  and  mother 
son  who  lea^  ^^^^  residing  there  under  a  certificate  from  F.  At  the  age  of 
inily*at^inc-  19  he  was  hired  for  a  year  to  serve  T.  C.  of  BuchhoU  as 
teen  years  of  &  carter,  which  he  served  accordingly.  Buckholt  is  extrapa- 
age,  and  seires  rochial ;  is  not  a  township  or  vill ;  and  has  no  parish  officers, 
a  year  under  a  After  the  pauper  had  served  the  year  at  Buckholty  he  returned  to 
hiring  man  ex.  q^  ^^^  then,  being  unmarried,  underage,  and  not  having  done 
piace^uid  at  ^"X  *^^  *®  ^^^  *  settlement  in  his  own  right  further  than  as 
the  end  of  the  aforesaid,  he  was  hired  to,  and  served,  Andrews  of  that  parish  for 
year  returns  a  year.  —  LoRD  Kenton  C.  J.  It  is  extremely  clear,  that  if 
unmarried  and  the  pauper  had  served  a  year  under  a  yearly  hiring  in  C.  before 
under  age,  and  |j^  went  to  Buckkolt,  he  could  not  thereby  have  gained  a  settle- 
^n^^afettle-  ^^''^^  ^^  '^^^  parish  while  the  certificate  was  in  force,  on  account 
ment  in  his  oum  ^^  ^^^  Statute  of  PFilliam,  It  is  equally  clear,  that  if  BuckJtoli  had 
right,  to  the  not  been  an  extraparochial  place,  his  service  under  the  hirings 
parish  where  his  stated  in  the  case  would  have  discharged  him  from  the  protection 
rauier  uTcs  un.  of  the  certificate  in  C  ;  because  then  the  certificate,  which  as- 
cate  imd^there  verted  that  he  was  settled  in  F.,  would  not  have  been  true  in 
enters  into  ser-  ^^c^y  inasmuch  as  it  would  in  that  case  have  been  superseded 
vice,  is  not  by  a  subsequent  settlement.  But  BuckhoU  not  being  a  parish 
thereby  efnand-  wherein  a  settlement  could  be  gained,  the  question  is.  Whether 
pated,  ^y  QQy  ^^^  yf\i2Lt  means  the  certificate  as  to  this  pauper  was  dis- 

^^*h  ^"  charged  ?  In  cases  of  this  kind,  where  the  decisions  oi  this  Court 
pi?  73/  '  ^^  ^^  guide  the  judgments  of  the  magistrates,  it  is  of  great  in^ 
See  Rex  v.  St.  portance  that  they  should  be  consistent.  Now  I  am  not  able  to 
Andrew,  H0I-'  distinguish  this  case  from  the  principle  laid  down  in  Rex  y,  JViiton 
bom,  post,  cum  Ttoamhrookes*  {e)    It  was  there  held,  that  a  person  under  age, 

(«)  ^nte,pl.69.  who  after  being  absent  from  his  father's  family  for  a  considerable 

time  returned  to  it  before  he  was  an  adult,  or  married,  and  before 
he  had  acquired  a  settlement  for  himself,  was  not  emancipated, 
but  was  entitled  to  the  benefit  of  his  father's  settlement.  So  ili 
this  case  the  son  returned  before  he  had  attained  the  age  of 
^1,  not  having  gained  any  settlement  for  himself  distinct 
from  that  of  his  father,  nor  having  become  the  head  of  a 
family ;  and  therefore  this  case  must  be  governed  by  that  of 
Witton  cum  Twambrookes.  The  distinction  which  has  been  at* 
tempted  to  be  taken  between  some  of  the  former  cases  and  the 
present,  that  here  the  son  put  himself  out  to  service,  is  not  ma* 
terial;  for  till  the  age  of  21,  not  having  done  either  of  the 
acts  above  alluded  to,  he  continued  a  part  of  his  father's  family.  — 
AsHHURST  and  Goose  Js,  of  the  same  opinion.  —  Buller  J« 
^as  absent,  {g) 

(a)  Bugden  v.  Amptbill,  afUe,  pi.  60.  (c)  Rex  0.  Walpole  St.  Peter's,  atUe, 

•and  see  as  to  this  point  Lord  Kenyon*9  pi.  63. 

ohsenratioDS  in    Rex  v.    Roach,  post,  *   {d)    Vide  Rex  r.    Offchurcfa,  anitf 

pL  72.  pi.  67. 

(6)  But  see   Rex  v,   Cohf  Ashton,  (^)  Vide  Rex  t>.  Broadhcmbury,«n/e, 

ante,  pi.  61.  pi.  ^e. 
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7/.  Rex Y.  Sianxvix,  T,  T.  84  G.  3.  5  T.  R.  670.  —  J.  C.  was  tfad  a  loii,  who  «t 
vidowof>4.  C,  a  Scotsman,  deceased.    The  pauper  /.  was  the  the  age  of  19, 
widow  of  fV.  C  also  deceased,  which  fV,  was  the  legitimate  son  of  enlists  in 
A.  tatd  J. ;   aod  the  five  children  named  in  the  order  were  the  ^**®  ^^^Y^  g««» 
legitimate  children  of  W.  and  /.     A.  became  seised  of  a  messuage  j^J^JIJri  "**" 
axvi  tenement  at  H.  in  8,  by  descent,  upon  which  he  xesided  ai^'i^mntT' 
■pwards  of  a  year  in  or  about  the  years  1774  and  1 775.     Sometime  himMlf  fram 
before  and  antil  the  premises  at  H.  descended  to  A*  he  resided,  hw  father**  fii- 
at  Glasgow,  where  IV.,  at  or  about  19  years  of  age,  and  some  mily  for  ■ewirf 
years  before  the  premises  at  H.  descended  to  the  father,  enlisted  J**"*  ^l^!t^ 
mto  the  army,  and  left  his  father's  family  at  Glasgoto,     fV,f  after  mTS!!!!^!^ 
hxfiag  been  at  Gibraltar  and  other  parts  beyond  the  seas  as  a  never  aoquiics 
soldier,   returned    to   Great    Britain    about    IS   years  ago   (his  a  settlement  m 
fkdier  being  then  dead),  and  married  the  pauper  J.  at  Plymouth.  ^'  ^^^  ^^^ 
W.  weot  beyond  seas  again  as  a  soldier,  and  at  the  end  of  two  ^"^^5*"*^ 
years  returned  again  to  England,  and  about  10  years  ago  he  came  ZJ^  i^Tlit 
to  iZ.,  an  adjoining  township  to  the  parish  of  S.,  where  he  lived  father,  subse- 
six  years,  and  then  removed  into  the  said  part  of  the  parish  of  ^S^.  quent  to  bis  in- 
Manf\  where  he  lived  four  years,  but  never  acquired  any  settle-  lu^°9  ^ 
ment  in  either  of  those  places  or  elsewhere  by  any  act  of  his  own»^*?7'"^  *"*  ^*" 
A.  the  father  sold  part  of  the  estate  at  H.  in  his  life-time,  and  re«  °"  ^* 
aided  upon  the  residue  of  the  estate,  consisting  of  a  house  and 
garden  of  the  yearly  value  of  2/.  5s.  till  his  death ;  which  premises 
he  devised  to  J.  his  wife  for  her  life,  and  after  her  death  to  W.  his 
MO,  his  heirs  and  assigns  for  ever.     But  W.  never  became  pos- 
sessed thereof,  nor  resided  thereon,  having  died  in  the  life-time  of 
7.  his  mother ;  who  after  her  husband's  death  continued  to  reside 
spoa  the  premises  for  several  years,  when  she  removed  to  her  son 
in  the  said  part  of  the  parish  of  iS^.  Mary's  about  four  years  ago> 
aod  continued  to  live  with  him  there  till  his  death,  and  afterwards 
with  bis  widow  till  the  death  oijane  in  January  last. — Bearcroft 
dted  Rexy.  Clifton  {a),  St.  Gileses,  Reading,  v.  Eversley  Blacks  (fl)^nte,pi.3S. 
toater(b),  and  Rex  v.  Cold  Ashton  (e),  where  it  was  said  that  a  child  {h)AfUe,^\.  S9. 
cannot  be  emancipated  from  his  parents,  unlesssuch  child  has  gained  (c)/fnte,  pl.6i. 
a  settlement  of  his  own  ;  forthat  until  that  time  the  derivative  settle- 
meotof  his  parents  is  not  abandoned. — Lord  Kbnyok  C.J.  That 
means  as  long  as  the  son  continues  a  part  of  his  father's  fami]}^ 
But  here  the  son  was  emancipated  when  the  father  acquired  a 
settlement  in  Stanwix :  he  had  ceased  to  be  a  part  of  his  father's 
family  for  some  years  before,  and  had  put  himself  under  the  control 
and  government  of  others ;  and  it  is  immaterial  whether  or  not  he 
Wl  gamed  a  settlement  for  himself.  The  case  o£Rex  v.  Walpole  (</),  (i)  jfUe,ph  62; 
«We  the  son  liad  enlisted  himself  as  a  soldier^  was  considered  so 
<^ly  to  be  the  case  of  an  emancipation  that  it  was  not  even 
argued. 

72:  £ftr  V.  Roach   {e),  E.  T.  35  G.  3.    Editor'^   MSS —   A  daughter  of 
The  Sessions  confirmed  an  order  of  two  justices,  for  the   re-  22  years  of  age, 
moval  of  E.  Rounsavel  from  the  parish  of  St.  C^  to  that  of  72.,  and  who  leaves  her 
stated  the  following  case:    The  pauper  was  born  in  the  parish  of  father's  house, 
£.C.  where  her  father  then  resided:    when  she   was  12  years  J^^  fn'X  wme 
«f  age,  her  father  rented  some  grist  mills  of  the  value  of  14/.  Mrirfi  asVwS* 
a  year  in  the  parish  of  jR.,  and  resided  there  with  his  family  for  nurse,  shehav- 
*^eral  years.     The  pauper  constantly  lived  with  her  father  from  ing  recently  had 
^  birth,  and  attained  her  age  of  21  whilst  living  in  R.     When  «  ^^^  ^w^d 

.  '  °  ^  which  was  kept 

{t}  Sec  Ba  e«  Cowfaoneyborne^  poai,  pi. 77.  Bex  v.  RoUierfieJd  Greys^;M)if,  pi.  84.    ^^  thy  parish, 
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f«ctiv«i  a  flhil- 
ling  ft  week  as 
wet  nurse,  and, 
after  itaying 
oolj  agkitoeek9 
in  her  place, 
returm  to  aiid 
continnes  with 
her  father's  ia- 
nftiljy  is  thereby 


and  though  she 
has  gained  no 
settMoieot  tn 
her  own  nghty 
is  not  entitled 
to  a  settfemant 
gained  by  her 
father  between 
the  time  of  her 
departuvaand 
her  return. 
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(a)Kexv.Wal. 
pole,  anUt 
pi.  62. 


she  was  ^   years  old,  she  was  delivered  of  a  bastard    child, 
for  the  maintenance  of  which  a  bond  of  IndemniCy  was  g:iveii 
to  the  parish  officers  of  R,;  and  she  continued  to  live  with  her 
father.    About  half  a  year  afterwards  she  lefl  her  father's  house* 
went  to  Mr.  /f.,  a  farmer  in  the  parish  of  71.,  as  a  wet-nurse  to  hi» 
child,  and  lived  there  eight  weeks,  for  which  she  was  paid  eight 
shillings.    A  few  days  after  the  pauper  left  her  father's  house,  be* 
removed  with  his  family  to  St,  C,  where  he  rented  some  grist  milis- 
at    12/.  a  year,  and    lived    thereon   from  that  time.    At  the 
expiration   of  the  eight  weeks  the  pauper  quitted  the  house  oF 
Mr.  /f.,  and  went  to  her  father's  in  Si*  C,  where  she  remained, 
but  never  made  any  contract  with  him  as  a  servant,  nor  gained  any 
settlement  for  herself,  except  as  aforesaid.— Lord  Kenton  C.J. 
I  hope  that  the  decision  1  am  about  to  make  falls  in  with  every 
case  that  has  been  cited.    I  have  looked  into  them  all  —  they  are 
got  together  in  a  very  judicious  compilement  by  Mr.  Const;  they  lie 
Uiere  side  by  side ;  one  looks  into  them  ihere,  and  goes  regularly 
through  them.    I  am  ready  to  believe  that  the  mista[ke,  if  there  be 
a  mistake  in  what  is  reported  to  have  been  said  by  me  in  the  case 
of  Rex  v.  WiUon  cum  7\oainbrookeSf  cited  from  Mr.  Consfn  book, 
was  rather  my  mistake,  than  the  mistake  of  the  very  accurate  per- 
son who  reported  it.    I  think  if  this  case  had  arisen,  I  should  have 
laid  it  down  with  a  little  limitation.    I  should  n6t  have  said  that 
attaining  the  age  of  21  put  an  end  to  the  settlement  which  the 
child   derives    from  his    parent.      I   certainly   always   thought 
otlterwise.     I  certainly  think  otherwise  now,  provided  the  child 
remains  at  that  time,  with  an  unbroken  continuance,  a  member  of 
the  father's  family.     But  I  think  one  may  lay  down  this  as  a  pro* 
position  that  will  not  break  in  upon  any  case — which  is  supported 
by  some  cases,  and  which,  if  allowed  to  be  the  fair  position,  will 
reconcile  idl  the  cases;  viz.  that  so  long  as  a  child  is  in  a  state  of 
pupilage  to  the  father  on  account  of  its  tender  years,  if  the  child 
go  out  quasi  servant  from  the  father's  family,  and  return  to  the 
father's  family  while  a  minor,  the  child  shall  then  be  re-incor« 
porated  into  the  father's  family,  if  it  has  not  gained  a  settlement 
distinct  from  the  father,  and  become  the  head  of  a  family  itaelf. 
But  no  one  case,  as  far  as  I  can  find,  has  laid  it  down  as  a  rule, 
that  if  a  child,  after  it  is  out  of  the  state  of  pupilage,  sever  itself 
from  its  father's  family,  it  can  ever  be  re-incorporated  into  the 
father's  family.    In  the  case  of  the  soldier  (a),  he  became  liable  to 
a  different  control,  and  it  was  looked  upon  so  clear  that  he  was  not 
re-incorporated  into  the  father's  family,  that  it  was  not  a  point 
argued ;  but  it  is  not  therefore  to  be  inferred,  that  the  gentleman 
who  argued  that  case,  did  not  consider  it.     Mr.  Justice  Atton, 
who  was  a  very  able  sessions  lawyer,  looked  upon  that  case  to  be 
properly  decided.    If  that  case  be  properly  decided,  I  cannot  dis- 
tinguish it  from  this.     Mr.  Caldecott  lays  stress  upon  his  being  a 
soldier;  I   cannot  see  that  that  signifies.    This  young  woman 
was   above    the  age    of  21 ;    she  contracted  -the    relation    of 
servant  in  another  family ;  sh^  was  out  of  the  control  of  her  father^ 
and   I  do  not  see  how  she   could,  afler   the  age  of  21,   b« 
deemed  to  be  re-incorporated  into  her  father's  family.     If  a  child 
be  separated  from  the  father's  family,  and  obtain  no  settlement  in* 
consistent  with  that  of  the  father's  family,  and  returns  to  the 
father's  family,  and  is  re-incorporated  within    the    age  of  21, 
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her  settiemem  ahaJl  be  the  Yettlecneot  of  tbe  ftther,  and  the 
msoD  is  that  she  may  have  protection  from  her  father.    It  wouTd 
be  a  cruel  thing  to  separate  her  from  her  father's  family,  which 
might  be  the  case,  if  she  had  a  settlement  elsewhere,  when  she  had 
ben  re-incorporated  into  her  father's  family ;  but  when  the  time 
comes,  vben,  in  the  estimation  of  law,  the  child  wants  no  longer 
tbe  protection  of  the  fiither,  and  she  is  removed  from  the  father's 
ftoilj,  she  is  not  to  be  re-incorporated  into  her  father's  £imily« 
Tbat  I  think  reconcilea  every  case,  and  lays  down  a  rule  I  hope 
attdiigiUe. — Ashhurst  J.    In  some  cases  perhaps  it  mav  be 
difficult  to  say  what  shall  amount  to  a  severance  from  the  fatner'a 
laonlj.    When  a  child  becomes  of  age,  it  is  optional  in  him  either 
to  concioue  with  his  parents  or  not  as  he  pleases.    He  is  then  sui 
jwii;  and  if  he  leave' liis  fath^s  house  and  put  himself  under 
leme  other  control,  this  is  a  kind  of  public  notification  that  he 
mem  to  leave  his  father's  family ;  and  if  afterwards  the  father 
acquire  a  new  settlement  it  cannot  be  communicated  to  the  son, 
becaue  be  has  ceased  to  be  part  of  his  father's  family.    In  the 
present  case,  the  pauper  was  clearly  severed  from  her  father's 
&aiij,  vhen  the  father  gained  a  settlement  at  Si*  C,  and  conse- 
<{Qeiiti7  she  is  settled  at  R.  where  the  father  waa  settled  before.-— 
GaosB  J.    The  question  here  is.  Whether  the  pauper  is  to  be 
cooaidered  as  part  of  her  father's  family  ?  Several  cases  have  been 
otei  on  this  subject,  though  I  think  that  there  is  not  one  that 
eomes  directly  up  to  the  point  before  us.     Some  cases  have  hap- 
p«ud  00  the  marriage  of  the  son,  and  those  have  been  properly 
cooridered  as  a  separation  from  the  father's  family ;  others  have 
^  decided  on  the  son'a  gaining  a  settlement  for  himself.    But 
hoe  the  daughter,  being  no  longer  in  a  state  of  pupilage,  left  her 
^^^t  hoose,  and  went  out  into  the  world  in  service,  and  the 
quettioQ  is,  whether  that  amounts  to  an  emancipation.     The  case 
<^theool<fier  waa  decided  on  this  principle*    Then  the  present 
^^  is  resolved  into  this :  Is  this  the  case  of  a  child  ffoing  out  into 
^  vorJd  intending  to  separate  herself  from  her  father's  family? 
^*"%  of  the  age  of  22   she  went  into  another  fkmily  in  the 
^^^  ^  a   servant,  and  I  consider  the  case  as  stating  that 
2^  no  hired  into  that  family ;  for  she  received  wages,  and  if  she 
1^  condoued  as  a  wet-nurse  for  a  year,  it  would  have  furnished 
evidence  of  a  general  hiring,  and  then  she  would  have  gained  a 
^tettt.    Had  she  thus  served  for  a  year,  we  should  have  con- 
sidered that  she  was  severing  herself  from  her  father's  family ; 
ttd  her  mtention  of  so  doing  cannot  be  varied  by  her  not  having 
l^for  the  period  of  a  year.    Whether  in  a  particular  case  the 
^"^  of  the  father's  family  amount  to  a  severance  of  the  child 
y^^  parents  is  more  a  question  of  fiict  than  of  law,  it  depend- 
ng  OD  intention.    Strictly  speaking,  the  Sessions  shotild  have 
wmd  that  fact;  but  they  have  stated  nearly  the  same  thing  by  de- 
j^i^g  as  they  have  done ;  for  they  have  in  effect  decided  that 
"■cpaoper  intended  to  leave  her  father's  family.     And  then  this 
'^  coaies  within  the  principle  of  the  soldier's  case. — Law- 
^><%  J.   In  the  case  of  the  soldier,  the  son  was  enlisted  when 
^wte  QD^  3gg^  jm^  if  ]jg  i^^  returned  home  before  he  was 
-^  would  have  been  considered  as  part  of    his  father's 
^T^  «  if  he  had  quitted  the  army  before  21,  without  re- 
'"""■ghomc,  the  father  might  have  reclaimed  him  by  suing  out 
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a  habeat  a>rpuis  but  it  appears  from  the  case  tiiat  he  had  attained 
the  age  or  21  before   he  left  the  army  i    tlierefore  during  the 
time  that  he  continued  a  soldier  his  father  lost  all  control  over 
him,  he  being  of  age ;  and  the  subsequent  settlement  gained  by 
the  father  was  not  communicated  to  Jiim.     Now  4hat  principle 
will  govern  this  case :  here  the  daughter  being  of  age  put  herself 
out  of  her  father's  control,  and  therefore  she  ceased  to  be  part  of 
his  family.;  he  could  not  recall  her.     If  by  being  a  soldier  after 
the  son  was  of  age  he  by  that  ceased  to  be  under  the  control  of 
his  father,  in  this  case  by  the  pauper's  putting  herself  from  under 
her   father's  control   after  she    had  attained  21,   the    relation 
between  her  and  her  fathers  family  ceased.     If  after  such  a 
service  as  this,  the  daughter  had  returned  to  her  father  before  she 
was  of  age,  she  would  have  continued  as  part  of  .her  father's  family ; 
but  not  returning  till  after,  she  can  no  longer  be  considered  as  part 
of  his  family.    This  rule  is  perfectly  intelligible,  and  there  will  be 
no  difficulty  in  adopting  it  in  future. — Order  of  Sessions  confinned. 
If  the  son  of  a        73.  Rex  v.  IngrooHh  (a),  Af.  T.  40  G.3.  8  T.  R.  339.  —In  the  year 
certificated  per.  1^81,  S.  Slaughter^  the  father  of  S.  Slaughter  the  pauper,  went 
son  senreaycar  ^\^Yt  his  wife  and  S.  Slaughter  the  pauper  as  part  of  his  family,  to 
"  nttact  in*the    '^®"*^®  '"  ^^®  parish  of  /.  under  a  certificate  from  the  parish  of  £. 
^sh  granting  ^^  ^^^  year  1787  the  pauper,  then  of  the  age  of  16»  let  him- 
the  certificate,    self  to  «/.  B*  of  £.  and  Served  two  years  as  a  yearly  servant.     He 
and  then  return  then  let  himself  to  IV»  C,  of  E.J  and  served  him  as  a  yearly  servant 
under  age  to      fQ^  ^  year.    He  afterwards  let  himself  from  three  days  after 
houIe*or  a         Michaelmas  1790  to  the  Michaelmas  following  to  M.  K.  of  B. 
short  time,  and  farmer,  and  completed  his  service.    At  the  expiration  of  the  year  he 
then  serve'  an.    returned  to  /.  where  his  father  still  resided  under  the  certificate,  and 
other  year  with  Hved  in  his  Said  father's  house  about  a  month,  during  which  time  he 
another  master   worked  as  a  day  labourer  at  B.  and  paid  his  father  for  his  board. 
Wrin^  i/Se       When  he  returned  to  /.  he  did  not  consider  himself  as  going  with  a 
certificated  pa^    ^'^^  ^^  ^^^  certificate.     At  the  expiration  of  the  month  he  let 
riflb,  he  does       himself  for  a  year  to  B.  M,  of  /.  and  lived  in  his  service  two  years. 
not  gain  a  set-    — LoRD  Kenton  C.J.    Although  the  decisions'  in  some  of  the 
tlement  in  the     cases  on  settlements  are  very  nice,  whenever  we  find  a  case  pre- 
latter  parish.       ciselv  similar  to  the  case  in  question,  we  ought  to  be  governed  by 
See  the  obsenr-  jj^     ^^q^  it  appears  to  me  that  the  case  of  Hex  v.  The  InhabitarUs 
^^^\T^v.    9f^^^^  (*)  >8  exactly  like  the  present.     There  indeed  Lord  Mans- 
Mwley,  2  M.^'sc  fi^^  ^^  fi"^  doubtecf  whether  or  not  the  pauper  returned  to  the 
S.  417.  jioUy       certificated  parish  under  the  certificate,  but  afterwards  he  was  ol 
pi.  769.  opinion  that  the  pauper  had  returned  under  the  faith  of  the  certi& 

(6)  Cald.  144.     cate.     If  the  pauper  in  this  case  had  gained  a  settlement  in  a  third 

parish,  the  reasoning  in  support  of  this  order  would  have  applied. : 
but  here  is  no  ground  for  presuming,  as  in  Rex  v.  Nemngtonj  thai 
the  parties  had  abandoned  this  certificate,  for  the  pauper's  fathei 
was  resident  at  Ingrvorth  under  the  certificate  when  the  son  re* 
turned  to  him. — Le  Blanc  J.  mentioned  the  case  of  Rex  v.  Co# 
(c)  AnieypLlo,  lingbourn  Ducis  (c),  the  principle  of  which,  he  said,  applied  to  th^ 

^'^prescnt  case. — Per  Curiam  :  Order  of  Sessions  quashed. 
A  drummer  "  -  -  74..  Rex  v.  tVoburn,  H.  T.  40  G.S.  8  T.  R.  4-79.— Two  iuatice: 
""i^*^  1""  by  their  order  removed  T.  IV*  and  his  wife,  together  with  their  813 
^^  iSiUUa  in  'c*^»l<J*'en  from  the  parish  of  L.  to  IV.  in  the  same  county,  Th^ 
which  his  father  'Sessions  on  appeal  affirmed  the  order,  subject  to  the  opinion  of  thi. 
pTAs  seijeant,      <JOurt  on  the  foil  owing  case :  «/.  W.  the  faUier  of  T.  W*  the  pauper 

(a)  See  Rex  p.  Bleabley,  jpoj/,  pi.  81. 
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prenons  to  the  year  1756  was  settled  with  kis  family  in  L.    The  and  Uved  with 

jHopcr  vRs  born  in  that  parish  and  baptized  there  in  the  year  1756.  ^  father,  the 

in  17687.  W,  removed  with  his  family,  of  which  the  pauper  was  a  ^^  receding 

part,  to  W,y  and  gained  a  setUement  there  in  1774.    In  1772,  pre-  Held  ultTilrt. 

TioiK  to  such  settlement,  the  pauper  entered  into  the  Bedfordshire  tiement  gtined 

niiitia  as  a  drummer^  witli  the  consent  of  his  father,  who  was  then  by  the  father 

asRJeant  in  the  same  militia;  the  pauper  continued  in  the  sta-  during  such 
tioD  of  s  dminmer  in  the  said  militia  until  he  was  23  years  of  time  wascom- 

are;  and  darinir  such  time  his  pay  was  received  by  his  father.  I^^IT!? 
¥?       I     •        °/»    i_  #■."'••  «  -tr ,  .,     ,       toe  son. 

From  the  time  of  the  pauper  s  entering  into  the  mihtia  until  the  g^^  j^^ 

jear  1788|  when  he  married,  he  lived  in  his  father's  family,  except  Chelmsford, 

St  the  times  when  he  and  his  father  were  absent  upon  duty  in  the  3  B.  &  A.  4i  k 

militia.   The  pauper  had  gained  no  settlement  in  his  own  right.—*  /mm^  pi.  5S6. 

LoiD  KsNTON  C.  J.     The  justices  who  made  this  order  of  removal, 

sad  tboie  at  the  Sessions  who  confirmed  it  on  the  appeal,  were  of 

opiajoo  that  the  pauper  was  not  emancipated  from  his  father's 

Wlj.   The  opinion  of  the  magistrates  below,  however  respect- 

able,  ought  not  indeed  to  be  conclusive  on  this  Court  when  a 

•pedal  esse  is  reserved  for  our  determination :  but  Tam  glad  to 

isd  that  their  opinion  coincides  with  ours  and  with  the  decision 

on  this  subject.    The  argument  that  has  been  used  in  support  of 

the  present  role,  if  it  prove  any  thing  proves  too  much ;  for  it 

tends  to  show  that  if  a  child  be  for  any  period  cff  time,  however  short, 

Qoder  any  other  control  than  that  of  the  father,  he  is  thereby 

emandpeted  from  his  father's  family.    That  is  the  case  of  every  pri« 

^em  the  militia,  even  in  time  of  peace ;  he  is  subject  to  military 

oontrd  during  a  part  of  the  year,  and,  therefore,  not  under  the 

fathei's  control  during  that  time ;  and  yet  it  was  not  contended 

teittdi  a  person  is  by  that  mean  emancipated.    But  the  decisions 

^>P<Athtt subject  have  put  this  question  at  rest;  and  it  would  be 

unfortunate  for  the  children  if  the  argument  now  pressed  upon  the 

^^t  voe  to  prevail.     A  drummer  is  generally  taken  at  a  very 

^y  period  of  life^  when  he  is  only  seven  or  eight  years  of  age ; 

and  rf  he  only  continue   in  that  situation  for  24  hours,  he  is 

(it  is  said)  emancipated  from  his  father,  he  is. to  be  taken  from 

the  protection  of  his  father,  and  if  the  father  is  removed  elsewhere 

^  child  is  to  remain  unprotected ;  the  proposition  is  monstrous. 

hi  the  case  of  Rex  v.  Walpole  St.  Peter's  (a),  where  it  was  holden  that  (a)  Ante,  pL62. 

^  pauper  who  had  enlisted  himself  as  a  soldier  was  emancipated, 

the  Court  proceeded  on  this  ground,  that  he  was  engaged  to  serve 

^  life,  and  was  liable  to  be  sent  into  foreign  countries.     But  a  son 

Hfiot  emancipated  by  the  circumstance  of  his  being  under  some 

^control  than  that  of  his  father.    For  in  another  case.  Rex  v. 

^^b  (d),  where  the  son  served  an  apprenticeship  for  four  years  (6)  Anu,  pi.  6S. 

^Aghis  minority,  it  was  decided  that  he  was  not  emancipated 

froa  his  father ;  and  yet  during  the  time  of  the  apprenticeship  he 

W  Dot  under  his  father's  control.    In  contemplation  of  law  there 

^Y  be  two  kinds  of  control ;  a  son  may  be  under  the  control  of 

hit  &ther,  and  also  under  the  control  of  the  law,  as  if  he  be  ordered 

^^nist  a  constable  in  the  execution  of  his  duty ;  that  is  a  tempo* 

'^  control.    I  am  therefore  of  opinion  that  this  pauper  was  not 

'^'■Qcipated  from  his  father  at  the  time  when  the  latter  gained  a     ' 

'^'^cnient  in  Wobum^  and  that  a  contrary  decision  would  be 

Jr**^  with  mischievous  consequences. — Grose  J.     The  oues- 

*™*»,  Whether  or  not  the  pauper  ceased  to  be  part  of  his  father's 
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A  Bon  of  age 
and  married 
continuing  to 
live  with  liifi  fii- 
tber  does  not 
follow  a  settle- 
ment tttbee-  ' 
quently  ac- 
quired by  the 
fiither  in  an* 
other  pariah  to 
which  the  son 
also  accom- 
panied him  as 
part,  in  fact,  of 
his  household* 


family  in  the  year  1774,  in  decidiBg  wiiichy  comnHm  sense  will  go 
H  great  way  to  guide  us.    It  is  said  thatbe  ceased  to  be  pan  of  has 
father's  family  when  he  entered  into  the  militia  as  a  drummer;  bat 
it  appears  by  the  case  that  he  was  only  16  years  of  age  at  that 
time,  that  he  entered  with  the  consent  of  his  father,  who  was  a 
Serjeant  in  the  same  militia,  that  his  father  received  his  pay,  and 
that  from  the  time  when  he  first  entered  until  he  married  he  lived 
•n  his  father's  family,  except  at  those  times  when  he  and  his  father 
were  absent  upon  duty  in  tiie  militia.     Upon  this  state  of  the  case 
I  think  that  he  continued  under  his  father's  control,  and  was  a  part 
of  his  father's  family  in  the  year  1774. — Lawrence  J.     I  do  not 
find  any  case  in  which  it  has  been  decided  that  a  subsequent  settle- 
ment gained  by  the  father  cannot  be  communicated  to  the  sod, 
unless  where  the  son  has  been  actually  separated  from  the  father. 
In  the  cases  cited  of  the  soldier  and  of  the  nurse,  the  children  were 
absent  from  the  father's  family ;  and  in  the  latter  case  the  daughter 
was  an  adult  at  the  time  of  her  absence.     In  Rex  v.  Halifax^ 
though  the  son  was  an  apprentice  under  the  control  of  his  master, 
yet  as  he-  returned  to  his  father's  house  after  the  apprenticeslup 
was  at  an  end,  it  was  holden  that  the  father's  subsequent  settlemens 
was  communicated  to  him. — Le  Blanc  J.    In  the  case  of  Rex  v. 
Walfole  Si*  Peter's,  on  which  the  argument  in  this  case  is  founded, 
the  son  had  totally  quitted  the  father's  family ;  he  had  been  with 
his  regiment  for  four  years,  during  which  time  he  was  totally  inde- 
pendent of  the  father.     But  in  this  case  the  pauper  never  ceased  to 
be  part  of  his  father's  family  before  the  year  1774,  when  the  &ther 
gained  a  settlement  in  Wobum.    It  is  said,  however,  that  the 
pauper  was  emancipated,  because  he  had  entered  into  an  enga^- 
ment  which  for  a  time  subjected  him  to  a  control  different  from 
that  of  the  father :  but  suppose,  instead  of  tin's,  he  had  engaged  to 
live  as  a  servant  with  a  farmer  in  the  neighbourhood  for  six  months, 
he  would  during  that  time  have  been  under  the  control  of  the 
master,  but  on  returning  to  his  father's  family  he  would  again  have 
become  subject  to  his  father's  control,  and  would  not  have  been 
emancipated.     So  here  the  pauper  continued  to  be  part  of  his 
fitther's  family  in  the  year  1774,  and  as  such  the  settlement  gained 
by  his  &ther  at  that  time  was  communicated  to  him.  — Pka 
Curiam  :  Order  of  Sessions  confirmed. 

75.  Rex  V.  Everiofh  T.  T.  41  G.S.  1  Eaxty  526. --Two  justices 
by  ui  order  removed  J.  P*  his  wife  and  children,  by  name,  from 
G.  J3.  to  E^  both  in  the  county  of  Bedford.  The  Sessions,  on 
appeal,  stated  the  following  case:  That  T.  P.  the  father  of  </.  jP. 
the  pauper,  being  legally  settled  in  £.,  remded  there  from  the  year 
1779  to  1790  with  his  family,  of  which  during  the  whole  of  that 
period  the  pauper  was  a  part.  In  the  year  1782,  the  pauper  being 
22  years  ot  age,  married  S.  B,  his  first  wife.  The  pauper  and 
his  said  wife  lived  in  the  family  of  T.  P.  the  father,  and  as  m 
part  thereof  until  her  death,  which  happened  in  the  year  178S. 
There  was  no  issue  of  that  marriage.  'The  pauper  never  left  the 
&mily  of  his  fiuher,  but  continued  with  him  after  the  death  of  hit 
iaid  wife;  and  in  the  year  1790  removed  with  his  father  to  O.  JB. 
The  pauperis  father  afterwuds,  and  during  the  time  the  panpei 
continued  in  his  £smi]y,  acquired  asettlement  there.  And  in  Apri 
1796,  the  pauper,  w1k>  still  continued  to  live  with  his  father,  mar 
rial  M»  A.;  bv  wiram  he  bad  the  children  mentioned  in  the  ondeB 
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Tbtt  Ae  pioper  had  gained  no  settlement  in  his  otrn  right.— The 

SewooB,  beiog  of  opinion  that  the  pauper  was  emancipated  fromr 

tlie  familj  of  his  father   hj  his  marriage   with  S»  B^  affirmed 

che  order  of  the  two  justices,  subject  to  the  opinion  of  this  Court. 

— CoKsr,  contra^  said,  that  it  had  never  been  decided  that  marriage 

alone  vas  an  emancipatioui  bat  it  was  always  accompanied  with  a 

departure  from  the  house  and  protection  of  the  father.     On  the 

coDtraiyi  it  was  considered  otherwise  in  the  case  of  Rex  v.  Wing^ 

kirn,  [a]   But  at  any  rate  the  fact  found  by  the  Sessions  was  con-  (a)  Burr.  S.  C 

doare  against  it  in  this  case ;  for  it  is  stated  that  during  the  whole  ^^ 

period  of  hia  marriage  with  S.  B.  his  first  wife,  he  was  apart 

^ku father's  family. — Lord  Kknton  C.^  J.    The  Sessions  could 

Mt  intend  more  by  that  statement  than  to  inform  us  thnl>  locally 

and  personally  the  pauper  lived  in  the  same  house  with  his  father, 

and  took  bis  fare  at  the  same  board  with  him ;  but  they  wish  to 

l>eiafiinQed  whether  tha&so  far  constituted  him  in  point  of  law 

aoe  of  bis  father's  family  under  the  circumstances,  as  that  afler  his 

marriage  he  would  follow  a  newly-acquired  settlement  of  the 

firther;  and  I  am  of  opinion  that  it  did  not.-*  Per  Curiam  :  Both 

ffdeiB  affirmed,  {b) 

76.  Bex  V.  Sowrby,  E,  T.  42  G.  S-  2  East,  276. — Two  justices  a  penon  aiii- 
bj  an  order  removed  R.  Af.  and  his  children  by  name  from  the  not  gain  a  »et. 
{Wish  of  St.  M.,  in  the  town  and  liberties  of  B^  to  the  township  tlement  by  hir- 
of  5.   The  Seasions  on  appeal  confirmed  the  order,  subject  to  the  ^"^"^^  '^'^ 
opnwn  of  this  Court,  on  the  following  case :  jR.  S.  in  1745  went  ^certificated 
vitb  a  certificate^  in  which  he  only  was  named,  from  D.  to  S./  man  continuing 
and  during  his  residence  there  under  that  certificate,  his  son  it.  S.  to  reside  in  the 
was  bom,    R,  S.  died ;  after  whose  death  R,  his  son,  beins"  arriyed  certificated  pa- 
atattDhood,  followed  the  business  of  a  twine-spinner  at  S.  For  many  ™^|]^*^|^*i^ 
y«n;  and  about  1780,  which  was  10  years  after  the  death  of  S^^*d«^, 
bis  father^  eDgased  fJie  pauper  12.  Af.  as  his  servant  in  the  above  ss  part  of  her' 
^iH°ie»;  and  uie  pauper  continued  in  such  service  at  <S.for  11  fiimUf,  though    , 
fBUs,  doriog  which  period  he  was  whilst  unmarried  hired  to  and  ^  ^oa  were  of 
•"ed  bim  for  a  year.     R.  S.  also  during  these  years  hired  a  boy  ?8«»  "^  cf"7- 
to  tarn  tbe  wheel  necessary  in  twine-spinning.    When  the  pauper  fof  ymtelf"*" 
^vv  hired  for  and  served  a  year  as  above  mentioned,  /2.  S.  was  a  guch  circum- 
li^^or,  and  lived  in  a  house  at  $•  with  his  mother,  which  she  stances  not 
*^  to  and  rented  after   her  husband's  death,  at  about  508.  amounting  to 
*  y*r;  and  he  never  left  this  house  or  his  mother,  except  for  ■"  «nwci. 
»  fe^r  weeka  in  harvest-time,  in  one  year.    The  mother  had  no  P***®°" 
^"|c<n  in  the  twine-spinning  business ;  and  the  pauper  and  the 
W  vere  the  servants  of  R*  S.,  and  not  of  his  mother.    This  case 
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.«*,  p|»  7S,  the   900  after  his 

""f^^TO  sepame  from  the  father, 

f^  ^  likete  dxcumslaDces  formed 

JjP"^**  in  the  opinion  delivered  by 

*^  of  the  judges.     But  ITrighi  J. 

««y  «fi«d  on  the  marriage    of  the 

JJ^*^  nrtoe  of  which  he  becomes 

J^^  offais  own  family,  whidi  k 

««MidaBtSHmly.>'    The  same 

^**«*e8  ef  marriage  and  separ- 

ww&amUie&ther's  household  occur- 

21  ?  ^  t?.  Heath,  5  T.  R.  583. 

««  »  fax  ,.  wittim.  cum  Twam- 


brookes,  ante,  pi.  69,  lA>rd  £inyon 
enumerates  marriage  without  more  as , 
one  of  the  grounds  of  emancipation : 
but  the  point  was  never  flapressly  dectr 
ded  before  ttie  present  case ;  and  here 
the  circimistance  ot  the  son's  being  of 
age  forms  an  ingredient.  But  it  did 
not  appear  whether  any  stress  were  fadd 
upon  it  in  the  judgooit  of  the  Court  | 
thiHigh  probably  there  wns,  as  Wibo* 
included  that  fact  in  the  staiteaent  of 
the  question  before  he  was  stepped  by 
the  Court. 
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was  first  argued  in  the  last  term,  when  the  Conrt,  after  hearing  the 
counsel  in  support  of  the  orders,  directed  them  to  be  quashed^ 
being  clearly  of  opinion  that  R.  S.,  the  son  of  the  certificated  man, 
contmued  to  reside  with  his  mother  in  S.  under  the  certificate 
granted  to  the  father  and  his  family,  and  therefore  that  the  pauper 
could  not  gaiuNa  settlement  by  a  hiring  and  serWce  with  R,  S. 
But  a  doubt  being  afterwards  suggested  from  the  bar,  whether 
some  cases  which  had  not  been  adverted  to  before  might  not 
vary  the  consideration  of  the  question,  the  matter  was  directed  to 
stand  over  for  further  argument.  —  Lord  EtLSKBOROUGH  C.  J- 
The  opinion  which  I  have  formed  does  not  appear  to  me  to  clash 
with   the  case  of  Rex  v.  Heath.    There,  there  was  ever^  thing 
which  could  well  be  predicated  of  emancipation :  the  marriage  dT 
the  son ;  his  living  in  a  separate  house  from  bis  father,  as  the  head 
of  a  distinct  family ;  and  being  rated  by  the  parish  as  such  in  his- 
own  name.     Here  there  is  nothing  of  the  kind :  white  the  father 
was  living,  the  son  resided  under  his  roof;  and  after  the  father's 
death  he  continued  to  reside  with  his  mother,  who  was  the  repre^ 
sentative   of  the  father,   and   equally  protected  by  the  certifi* 
cate.     This  comes  then  directly  within  the  principle  of  Rex  v. 
Hampton;  where  it  was  holden,  that  an  apprentice  to  the  widow 
of  a  certificated  man,  could  not  gain  a  settlement  in  the  certifi- 
cated parish  after  the  husband's  death.    If  this  question  had  come 
now  to  be  decided  for  the  first  time,  I  should  have  been  prepared 
%o  decide  it  on  the  plain  words  of  the  stat.  of  Anne^  referring-  to 
the  Stat.  8  &'9  W.  3.  c.  90.  and  9  &  10  ^.  3.  c.  1 1 .,  which  have  been 
broken  in  upon  by  many  cases,  laying  down  rules  of  construction 
much  less  plain  than  the  words  of  the  statute  itself.    The  stat. 
9  &  10  W^  3.  c.  i  1.  speaks  of  two  methods  only  by  which  any  per- 
son coming  into  a  parish  with  a  certificate  shall  by  any  act  what* 
soever  be  adjudged  to  have  procured  a  legal  settlement  there : 
those  are,  by  taking  a  tenement  of  the  yearly  value  of  10/.,  or  by 
executing  some  annual  office  within  the  parish.    Then  the  stat« 
12  Ann.  st.  1.  c.  18.  «.  2.  enacts,  that  '*  it  any  person  shall  be  an 
f'  apprentice  bound  by  indenture^  or  be  a  hired  servant  to  an3f 
**  person  who  came  into  (which  extends  to  such  as  came  into  the 
**  parish  with  the  person  certificated)  or  shaU  reside  in  any  parisl 
'*  by  means  or  licence  of  such  certificate,"  (which  includes  aud^ 
persons  as  come  into  the  parish  afterwards,  and  reside  undef  tb< 
protection  of  the  certificate)  *'  and  not  having  afterwards  gainec 
«  a  legal  settlement  there,"  (which  was  in  allusion  to  the  methocfc 
pointed  out  by  the  stat.  9  Sl  10  W.  3.  c.  11.)  ''  such  apprentice  o( 
«<  servant  shall  not  be  adjudged  thereby  to  have  a  settlement  ii 
**  such  place,"  Sec     The  object  of  the  legislature  by  these  acti 
certainly  was  to  protect  the  certificated  parish  from  sustaining  an^ 
new  burthen  by  persons  gaining  settlements  there  who  were  re 
Gliding  there  upon  the  faith  of  these  certificates,  except  by  one  o 
other  of  the  methods  pointed  out.    I  am  therefore  decidedl; 
against  extending  the  construction  of  the  statutes  further  thaii  i 
has  been  carried.     Now,  who  can  be  considered  as  a  person  re 
siding  by  means  or  licence  of  a  certificate,  if  the  son  of  a  certifi 
ficated  man,  continuing  to  live  with  his  father's  widow  in  the  cer 
tificated  parish,  is  not  such  a  person  ?    If,  as  in  the  Hampton  case 
the  widow  of  a  certificated  man  were  privileged  to  continue  in  th 
parish  under  the  certificate  after  his  death,  as  part  of  his  f^unily,  s 
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nmst  hk  son  by  the  same  rule,  who  continued  part  of  the  famb 
fuiiJy.  There  was  no  emancipation  in  this  case  to  distinguish  it 
from  the  other ;  but  it  comes  expressly  within  the  princifde  of  the 
Hamfi(mcsae ;  and,  what  is  more  materia],  it  comes  directly  within 
the  meaning  of  the  statute  of  Anne. — G  rose  J.  A  person  is  within 
the  vonb  of  the  statute  of  Anne  who  is  serving  another  residing  in 
aov  parish  by  meims  or  licence  of  a  certificate.  Now  here  R.  Sy 
tk  Mn,  either  Jired  there  as  part  of-  his  father's  or  his  mother's  ' 
ftffliiy  during  all  the  time:  and  it  is  not  denied,  that  both  the 
fktbcr  in  his  life-time,  and  the  mother  after  his  death,  were  residing 
in  &  onder  the  certificate.  There  was  no  emancipation  of  the 
MO,  no  taking  of  another  house  for  himself,  nor  any  thing  of  the 
sort  which  occurred  in  Rex  v.  Heath  ;  and  there  is  no  pretence  for 
ttjing,  that  his  going  out  for  a  few  weeks  at  hartest-time  would 
operate  as  an  emancipation.  We  ought  to  be  careful  not  to  create 
more  doubts,  by  refining  away  the  meaning  of  the  statute  and 
f nor  decisions  upon  the  subject. -»  Lawrence  J.  declared  him- 
Kir  of  the  same  opinion.  —  Lb  Blanc  J.  We  are  now  called 
opon  to  pot  a  construction  upon  the  statute  12  Anne;  and  as 
iothe  only  case  which  turned  on  that  branch  of  the  statute, 
Rtx  r.  Hampton,  it  was  holden  that  the  widow  after  the  husband's 
death  was  still  protected  by  the  certificate  as  part  of  his  family, 
and  therefore  that  her  apprentice  serving  her  could  not  thereby 
gsio  a  settlement  in  the  certificated  parish  ^  so  neither  can  the 
Knrant  to  the  son  continuing  part  of  the  same  family  gain  a  set- 
tlement there.  —  Both  orders  quashed. 

77.  Rex  y.  Coxnhoneyhorne,   T.  T.  48  G.  8.    10  Eati^  88.  —  A  widower 
Hemoral  from  T.  to  C,  order  confirmed,  subject,  &c.  The  pauper  having  adjugh. 
^legdly  settled  in  C,  sometime  after  the  death  of  his  wife,  UTif^c? 
*ho^ed  in  childbed  fifteen  years  ago  last  Whitsuntide,  went  to  age,  ^th  an    • 
'^f^ee,  and  hired  himself  to  one  Clarke  of  C,  who  afterwards  re-  uncle  by  whom 
iBored  to  J.,  and  the  pauper  left  him  at  Michadmas  1806|  having  >he^>f  wboUj 
•erred  him  the  five  preceding  years  under  a  hiring  for  a  year  in  "Jjintained 
T.  On  the  death  of  the  pauper's  wife,  W.  M,  who  had  married  ^^*^^i 
^|^Btar»  took  to  and  maintained  the  infant,  of  which  she  had  ^^  continuad 
■^  delivered,  out  of  kindness  to  the  pauper ;  and  the  pauper's  to  reside  after  ; 
uMighter,  Elizabeth,  then  about  eleveq  years  of  age,  went,  with  she  came  of 
rbepaoper's  consent,  to  N.,  for  the  purpose  of  nursing  her  infant  "f**  ^^f^^" 
«t».   The  infant  died  in  about  a  year ;  and  from  that  time  to  ^^"^^l^*^ 
«»ihe  has  continued  to  live  in  the  house  of  N.  as  one  of  the  contiactof  *°^ 
fttuly,  bat  doing  the  work  of  a  servant.     N»  who,  previous  to  the  hiring  to  gi?a 

Cper*!  daughter  living  with  him,  kept  a  servant,  would  have  her  a  letaenient 
ida  lenrant  if  she  had  left  him ;  but  he  never  hired  her,  or  paid  ^^P^^  • 
*'«^  wages,  though  he  found  her  in  board,  clothes,  and  such  jj*  iIJ^Smwi 
PJckelHiiOD^  as  he  thought  fit.    The  said  Elizabeth  will  be  time  gone  out 
r  ^  0^  age    in  June  1808.     During  all  the  time  she  so  to  serrice. 
^J^^^^  M,  she  considered  herself  as  liable  to  be  sent  awa^  Held,  Uiaton 
JJ^werer  he  pleased ;  and  he  considered  her  as  at  liberty  to  quit  her  coming  of 


™J  »hen  she  chose ;  and  the  pauper  considered  himself,  as  her  ^^]|^?J^^ 

™»i  bound  to  receive  and  support  her  if  N.  ceased  so  to  do.  aithonghlS 

potthepaoper  was  not  a  hosuekeeper  at  any.  time  after  he  went  father  conceited 

^I^Ckrif's  service.  The  pauper's  daughter,  Elixabeth,  was  never  himielf  bound 

T*  «  a  servant  to  Nightingale.     The  question  intended  for  the  ««<*  to  re- 

Vwoaof  the  Court  was,  Whether  the  pauper's  daughter  Elizabeth  ^^J^ 

*^;  Older  the  drcumstances  of  the  case,  so    emancipated,  as  u^herunde*t; 
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and  conse-        to  enable    the  ptuper  to   gain  a    Betdement    by  his   serrice 
quently  the        <with   Clark   in   2\f  under  such    hiring  as    aforesaid.  —  Lord 
iSSr^nif  **"*^     Ellenbprough  C.  J.    The    daughter    haying    been    originally 
ttKttl^^rarby  -P^^ced,  when  an  infant,  by  her  fa&er  in  her  uncle's  family,  con- 
hiring  and  ser-   tinued  to  live  with  her  uncle  after  she  came  of  age  as  part  of  his 
rinlbtmjmr,   iStfwly;  receiving   no  assistance  from  her  father,  and  being  at 
as^uninmani-  liberty  to  depart  iron  ber  Mmde  when  she  chose.     She  was  of  age, 
^^Boan^^hav  jiying  apart  from  her  father,  having  her  mpport  from  sources  in- 
T^e^nothavinir  dependent  of  him,  and  was  at  liberty  to  quit  her  nacle  when  she 
a  child  who        pleased»  as  she  herself  considered.    If  this  be  not  emancipatHHi^ 
would  follow      It  would  be  difficult  to  say  what  is  so,  and  when  it  can  take  effect, 
his  settlement)  Then  if  she  were  emancipated  after  she  came  of  age,  it  follows 
T^j^'*'^  that  the  bther,  by  the  construction  which  has  been  put  upon  the 
r.  11.  f.  7.'—    'S^'^^^c  ^^  ^^  iVilliatn,  gained  a  settlement  by  the  subsequent 
'  '    '  *      hiring  and  service  for  a  year  in  T.,  as  *^  an  unmarried  person, 
not  *^  having  any  child."  —  Grose  J.    The  daughter  lived  apart 
from  her  father,  after  slie  was  21 ;    not  under  his  control,  nor 
having  any  contemplation  of  it ;  nor  receiving  any  assistance  from 
him-;  she  was  therefore  emancipated  when  her  father  was  hired 
for  a  year,  and  served  in  T.  — Lb  Blanc  J.     The  question  is, 
Whether  any  settlement  gained  by  the  father  under  these  cir- 
cumstances could  be  communicated  to  the  daughter?  for,  if  so,  he 
could  not  gain  a  settlement  by  tlie  hiring  and  service  in  T, ;   and 
that  question  depends  upon  this.  Whether  the  daughter  continued 
to  be  part  of  his  family  at  the  time.    On  the  death  of  the  father's 
wife,    he  broke  up  housekeeping,  and  the  daughter  was  sent  to 
ber  ande,  with  whom  she  continued  to  live  from  that  time ;  he 
Bupplyiog  her  wil^  clothes  and  pocket-money :  and  there  she  still 
remained  after  she  came  of  age.    Under  these  circumstances, 
living  away  from  her   father  before  and  after  the   age  of  21, 
he  having  no  house  of  his  own,  nor  giving  her  anv  support,  I 
think  she  ceased,  ^er  slie  came  of  age,  to  be  part  of  her  father's 
family^  and,  consequently,  no  future  settlement  gained  by  him 
could  be  communicated  to  her ;  and  if  so,  he  gained  a  settlement 
by  the  hiring  and  service  in    T.  —  Bayle¥  J.    To    constitute 
emandpation,  it  is  clearly  not  necessary  for  the  child  to  have  ac- 
quired a  new  settlement  oi[  his  own :  the  case  of  The  King  v. 
(a)  Afae^\,12,  Roach  (a),  is  in   point  to    that;   where    the    daughter,    being 

an  adult,  by  leaving  her  father's  house,  and  going  out  to 
service,  was  held  to  be  emancipated.  Now,  where  is  the  difference 
between  going  out  from  the  father's  house  after  21  to  seek  a 
livelihood,  and  continuing  out  for  the  same  purpose  after  tliat  age, 
where  the  absence  from  tlie  father  is  so  long  as  it  was  here :  the 
ftther  too,  during  all  that  time,  having  no  house  of  his  own,  and 
having  indeed  contracted  a  relation  which  precluded  him  from 
receiving  his  daughter  at  home.  —  Orders  quashed. 
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tieea  otttlsy  Ins  appeal  against  an  order  of  removal  of  Joseph  T.,  Maiy  his  wife, 
fttber  toa  mas-  aad  their  children  by  name.  And  upon  hearing  of  the  appeal  die 
Sr  a  ^^arte  ^®**^"*  confirmed  the  order,  subject,  Ac.  John  F.,  the  father  of 
inaaotbarpa*  the  pauper  Joseph*  was  a  settled  inhabitant  of  the  pariah  of 
ridi  and  not  Forneett  Si*  Mary  in  Nomvichy  and  about  forty  years  ago  came  to 
thereby  acquir-  f eside  in  the  parisn  of  if.  in  the  same  county,  on  a  tenement  at  the 
mganyietfle-    rent  of  51.  lOs.  per  annum,  '  The  pauper  Joseph  K.,  who  is  now 
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37   years  of  age»   waa   bofn   m    that  pamh,   abet   when   he  mentoriiisown, 
was  15  years  oid»  and   during    his  father's  residence    on  the  but  receiving 
tenement  at  the  above  rent^  he  was  bound  apprentice  to  &   W.  clothes  from  his 
of  Besihorpe  in  Norfolk,  cordwainer,  by  indenture  for  four  years,  father,  and visit- 
which  time  be  regularly  served  with  his  master,  who  resided  in  Hmetotim™ 
Bettkorpe  under  a  certificate  from  the  parish  of  BunxveU  in  the  and  retumiog 
same  county.    During  the  first  years  of  the  son's  apprenticeahip  hmae  u>  fatm 
John  V.  the  father  purchased  the  tenement  on  which  be  resided  at  •ftertheexpir- 
H.  for  S7L    Whilst  the  pauper  was  in  the  service  of  PV.  he  was  *^t^f  ^^ 
clothed  by  his  father  whom  he  occasionally  visited  on  holydays,  JJJ^  ^^  waSof " 
and  at  other  times  with  bis  master's  leave.    At  the  expiration  of  age,  Uiough  he 
the  apprenticeship,    the  pauper   being  then    19  years  of  age,  went  out  to  ler- 
retumed  ta  bis  facer's  house  in  H.,  where  he  stayed  two  days  ^^^  ^"  ^^ 
and  received  some  new  clothes.    He  then  went  back  to  his  former  *^°.^y»»  ^^^ 
mster  fT.,  with  whom  he  made  an  engagement  to  work  by  the  bodies?  b"n^ 
piece,  and  he  continued  working  under  such    engagement  in  emonc^ted 
Besthorpe  for  a  year  and  a  quarter.    The  pauper  afterwards  from  his  father** 
worked  by  the  piece  with  another  cordwainer  of  tne  name  of  Bum  ;  f^mWy,  and 
and  with  botli   }V.  and  Burn  he  made  his  own  agreements,  but  ?'*'^*^tSe- 
never  let  himself  for  a  year  to  either  of  them  or  to  any  other  OTent"ga«»ed'by 
person.  —  Lord  Ellenborough  C.  J.    The  point  made  as  to  the  itte  fkther  while 
emancipation  of  the  son,  who  having  gone  from  his  father  at  the  he  was  to  serf- 
age of  15,    and  served  as   an   apprentice  under  indentures  for  iDgssanap- 
four  years  to  a  certificated  master  in  another  parish  during  the  P*^^^*^ 
residence  of  his  father  in  //.,  and  not  liaving  thereby  acquired  any 
settlement  of  his  own,  and  havine  returned  to  hia  iather  agmn  at 
the  expiration  of  his  apprenticesnip,  and  requiring  and  receiving 
the  further  assistance  of  his  father,  must  be  considered  as  re-incor-    - 
porated  on  his  return  into  his  father's  family,  and  entitled  to  all  the 
rights  of  one  of  its  members ;  and,  therefore,  he  followed  the  settle- 
ment which  his  iather  had  in  the  mean  tune  acquired  in  the  parish 
of  H*    l^one  of  the  cases  of  emancipation  which  have  been 
decided  on  tbe  ground  of  the  children's  marriage  or  obtaining  a 
settlement  of  their  own  in  another  parislu  or  being  under  a  different 
control   incompatible  with  that  of  their  parents  till   after   the 
Bgt  of  21,  i^iply  to  this  case.     The  consequence  is,  that  tbe 
order  of  the  Sessions  must  be  confirmed.  —  Lb  Blamc  J.     The 
&ct8  of  the  case  are  shortly  these :  The  father  of  the  pauqper  being 
originally  settled  in  another  parish,  about  41  years  ago  came  to 
reside  in  H*  upon  a  tenement  under  10/.  a  year,  which  at  first  he 
rented,  and  during  his  residence  there,  and  while  his  settlement 
continued  in  the  parish  to  which  he  originally  belonged,  he  put  his 
Mn,  then  15  years  of  age,  out  apprentice  to  a  person  residing 
in  the  parish  of  BufOoM  under  a  certificate.     About  a  year  after- 
wards, whfle  the  son  was  residing  with  his  master  in  BuntoeUy  the 
iather  acquired  a  settlement  in  H.  by  purchase  for  above  dO^  of 
the  tenement  which  he  before  rented,  and  then  the  first  question 
K,  Wlietber  the  settlement  were  communicable  to  the  son  ?  and  that 
depends  upon  whether  the  son  continued  a  part  of  his  father's 
&mily,  or,  in  the  language  of  the  books,  were  emancipated.    Now 
during  all  the  time  that  he  lived  with  his  master  he  was  clothed  by 
his  faluier,  whom  he  occasionally  visited  on  holydays  and  at  other 
times  with  his  master's  leave,  and  at  the  expiration  of  his  appren- 
*z — i^r-  Y^  returned  to  his  father's  house  in  H.»  and  stayed  there 
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^    two  days,  and  ireceived  new  clotkes  from  his  father.    The  questioa 
isy   Whether,  being  then  only   19  years  of  age»   he  continued 
under  the  control  and  as  part  of  1ms  father^s  family  ?-    When  he 
left  his  master  he  went  to  his  father's  house  as  to  his  home,  and 
his  father  supplied  him  with  clothes,  as  he  had  done  before ;  and 
none  of  the  circumstances  occur  in  this  which  in  other  cases  have 
been  held  to  constitute  an  emancipation.    The  father's  settlement^ 
therefore,  was  of  course  communicated  to  the  pauper,  his  son.  — 
Bayley  J.    I  consider  the  pauper  was  not  emancipated  when  ibe 
settlement  was  gained  by  his  father  in  H.     The  pauper  had  not 
gained  a  settlement  elsewhere,  nor  been  married  and  beconae  the 
.  head  of  another  family,  nor  was  he  out  of  the  control  of  his  father 
at  the  time  that  the  latter  gained  a  settlement  in  H* :  he  therefore 
followed  his  father's  settlement. 
•The  pauper  at         79.  Rex  v.  Uckfield,  T.  T.  56  G.  S.SM.Sf  S.  214.  — Upon  ap- 
the  time  of         peal  the  Court  of  Quarter  Sessions  confirmed  an  order  of  two 
hi!d?dSli!Tt^    justices  for  the  removal  of  James  Marshall  from  H,  to,U.,  subject 
of  the  BKeof       ^^  ^^^  opinion  of  this  Court  upon  the  following  case :  The  pauper 
18,  who  from      James  Marshall  being  legally  settled  in  the  parish  of  (7.,  on  the 
the  age  of  10th  of  April  1802,  hired  himself  for  a  year  to  one  Je0rj/f  then 

four  had  lived  residing  in  the  parish  of  TonbridgCy  in  the  county  of  Kent,  and 
Sh*  ^*^J^^  continued  in  the  service  of  Jeffery  in  that  parish  for  the  whole 
hadl^n  main.  J^^i**  Marshall  was  a  widower  at  the  time  oi  his  hiring  himself  to 
tainedbyhim  «^<g^''^>  and  had  one  daughter  Frances,  18  years  of  age*  who 
till  hit  death,  had  been  separated  from  him  at  the  age  of  four  years,  and  had 
and  afVerwaida  lived  with  her-  grandfather  until  his  death  in  1801^  during  which 
^^  5S  ^'^h  ^^™®  *^®  ^^  entirely  supported  by  the  grandfather,  the  paupei 
continued  until  contributing  nothing  for  tier  maintenance.  The  grandfather  bj 
abe  attained  21,  his  will  devised  the  residue  of  his  estate  (which  amounted  to  160QL 
the  grandfather  to  his  executors  in  trust,  to  place  the  same  out  upon  security,  anc 
having  by  his  pay  the  interest  to  his  wife  for  life  for  her  own  use,  and  he  directec 
ths^  ^"^dn^  ^  ^^  ^^  should  during  her  life  thereout  educate  and  nudnuui 
ther^eduoite  ^^i^^f^^h  and  Frances  the  children  of  his  late  daughter  ElizabeU 
and  maintain  Marshall^  and  after  the  decease  of  his  wife  he  gave  the  sbm 
her  out  of  a  fund  residue  equally  to  be  divided  between  the  said  Elizabeth  an< 
given  to  the  Frances;  but  in  case  his  wife  should  die  before  they  shouXi 
mndmoth^  attain  21,  the  interest  to  be  applied  to  their  maintenance  ani 
after l^rde.  education  during  their  minority;  and  upon  their  attaining  2 
cease  to  the  respectively,  the  principal  to  be  paid  to  them  accordingly ;  and 
daughter :  eitner  of  them  should  die  under  age,  and  without  leaving  issu^ 

Held  that  the  her  share  to  go  to  the  survivor ;  but  if  either  should  die  under  a^ 
daughter  waa  leaving  issue,  her  share  to  be  equally  divided  between  such  issi] 
pated  and  con.  ^  ^^y  Attained  21 ;  the  interest  in  the  mean  time  to  be  a.^ 
aequently  pau-  plied  towards  their  •  maintenance  and  education.  After  ha 
per  was  not  grandfather's  death  Frances  continued  to  live  with  her  gr&sit 
within  Stat.  mother,  and  was  entirely  supported  by  her  until  she  had  attaiz^^ 
S&4.  iF.j-ir.,  2j^  jjjj^  ^^  living  with  her  at  the  time  when  the  paixp^ 
JJJJ^I?  ^  hired  himself  to  J^ry^  and  never  returned  to  her  father.  "Tl 
cAiU  at  the  time  question  was,  If  the  pauper  gained  a  settlement  in  Tonbridgc  ] 
of  the  hiring.      tiiis  hiring  and  service  ?  — Lord  Ellenborough  C»  J.     This  u 

perfectly  new  head  of  emancipaiion.  The  question  is.  If  ^ 
account  of  a  testamentary  bounty  left  to  this  child  by  her  relat  i<3 
the  child  shall  be  deemed  to  be  emancipated  from  all  control  or  ^l 
father,  and  the  father  to  be  discliarged  from  all  claims  of  the  c 
for  maintenance  if  that  should  become  necessary  ?    If  such  a  ] 
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TbittKsthis  amoufits  to^an  emancipation  the  consequence  will  be, 
tkt  the  devolution  of  an  estate  to  a  child  from  the  mother,  for  in- 
stance, would  operate  in  the  same  way,  and  discharge  the  father  from 
the  duty  of  maintenance.  This,  then,  is  quite  a  new  head  of  emanci- 
patioo.  The  cases  of  emancipation  put  by  Lord  Kenyon  in  Rex  v. 
W^tmcum  Tvoambrookei  {a)  are  the  child's  attaining  us  full  age,  or  (a)  ^nte^phfift. 
beiiig  msmed  or  gaining  a  settlement  for  itself,  or  as  in  the  case 
of  the  soldier,  contracting  a  relation  inconsistent  with  the  idea  of 
his  being  io  a  subordinate  situation  in  his  father's  family.  Not  one 
of  these  is  the  case  here ;  it  is  a  case  sui  generis.  If,  therefore,  it  is 
to  be  considered  as  an  emancipation,  it  must  be  on  some  reason  or 
principle.  Noir  the  reason  why  it  should  be  so  considered  is  said 
to  be  this:  that  the  provision  made  for  the  child  secures  to  her  an 
iodepeodeoce  and  maintenance,  and  to  the  parish  a  discharge  from 
att  probability  oi'  burthen  on  her  account.  The  statute  3  ^.  4*  M. 
eoftct£,that  if  any  unmarried  person,  not  having  child  or  children, 
shaii  be  lawfully  hired,  &c.  which  has  been  construed  to  mean,  that 
It  he  ha&  no  child  that  can  be  a  burthen  to  the  parish  in  conse- 
qaenceof  his  acquiring  a  settlement  there,  he  shall  be  considered 
as  not  having  a  child  within  the  meaning  of  the  statute.  But  was 
that  the  case  of  this  pauper  when  he  hired  himself?  The  property 
dcTised  was  merely  in  trust  for  the  use  and  benefit  of  the  grand- 
mother, in  the  first  instance,  with  a  direction  to  her,  certainly 
amounting  in  equity  to  an  obligation  to  maintain  the  child,  and 
after  the  grandmother's  death  to  the  child.  But  this  trust  might 
have  failed,  the  trustees  might  have  violated  it,  and  not  paid  the 
interest  to  the  grandmother,  or  she  might  have  proved  unfaithful 
to  her  trust,  and  refused  or  neglected  to  maintain  the  child;  in. 
vbich  events,  so  long  at  least  as  they  continued,  the  child  must 
aa'ft resorted  to  her  father  for  maintenance,  who  was  not  discharged 
by  anj  emancipation  of  the  child  from  the  parental  obligation  of 
prov/din^  for  her  maintenance.  It  seems  to  me,  therefore,  under 
*W  drcurastances,  that  the  father  was  not  in  the  situation  of  a 
person  not  having  a  child  within  the  meaning  of  the  statute,  because  , 
he  had  a  child  who  would  have  a  right  to  share  with  him  if  he 
should  be  unable  to  provide  one  a  maintenance  from  the  parish 
vnere  he  should-  become  settled,  and  who,  consequently,  might  be 
a  burthen  to  the  parish.  He  was  a  person  having  a  child  who 
*'ght,  in  the  eventual  failure  of  the  funds  bequeathed  for  her  sup- 
port, claim  a  provision  from  him,  and  he  again  might  have  claimed 
to  have  the  control  and  custody  of  her  at  any  time.  The  case  has 
certainly  been  ingeniously  argued;  but  I  think  it  does  not  amount 
to  an  emancipation  either  to  discharge  the  rights  of  the  one  or  the 
duties  of  the  other.— Bayley  J.  I  am  of  the  same  opinion.  The 
^^  is,  that  the  child^s  settlement  shall  shift  with  that  of  the  father 
ontil  the  child  is  emancipated.  This  is  a  perfectly  new  case,  and 
different  from  all  the  other  cases  of  emancipation.  A  provision  is 
Made  by  the  will  of  the  grandfather  for  the  maintenance  and  edu- 
^'on  of  the  child,  who  is  living  with  her  grandmother,  apart  from 
her  father's  family ;  and  the  question  is,  if  such  a  provision  can  bo 
*fato  deprive  the  parent  of  his  rights  over  his  child,  to  resume  to 
woiself  the  care  and  custody  of  her,  or  can  relieve  him  from  the 
•iwy  of  naaintaining  her.  If  this  case  amounts  to  an  emancipation, 
^''uld  it  not  be  the  same  under  the  like  circumstances  at  whateyer 
^e  the  chiki  might  b€  ?  For  the  law  makes  no  didtinctioa  io 
voi,.  a.  "^    '  B  . 
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respect  of  the  difFerent  ages  of  infants  under  21,  at  which  time 
the  parental  authority  ceases,  and  the  father  has  no  right  to 
reclaim  his  child.     Let  us  then  put  the  case  of  an  infant  of  very 
tender  years,  for  whose  maintenance  the  grandfather  should  makes 
provision  by  his  will ;  could  it  be  contended  that  such  a  provision 
would  preclude  the  father  from  insisting  upon  hating  his  child 
returned  to  him  ?     I  think  that  could  hardly  be  contended.    But 
to  come  nearer  to  the  present  case :  suppose  after  the  year's  ser-      i 
vice  of  the  father,  the  child  then  being  of  the  age  of  19,  had 
returned  to  the  roof  of  her  father,  the  father  having  then  acquired  a 
new  settlement  by  such  service,  can  there  be  a  doubt  that  the 
child  would  have  taken  that  settlement?  and  yet  if  she  was  once 
emancipated  she  could  not,  because  she  would  be  emancipated  for 
ever.     If  then  she  would  have  been  entitled  to  the  father's  subso> 
quent  settlement,  that  shows  that  the  separate  provision  made  for 
her  by  her  grandfather's  wiil  could  not  operate  as  an  emancipation. 
I  therefore  think,  that  as  she  was  not  emancipated,  but,  notwith- 
standing the  separate  provision  made  for  her,  continued  part  of  her 
father's  family,  and  capable  of  deriving  from  her  father  any  settle- 
ment which  he  might  acquire,  she  was  a  child  who  might  become 
chargeable  to  the  parish  m  consequence  of  his  acquiring  a  settle* 
pdent.     If  so,  it  follows  that  the  father  was  not  in  the  situation  of  a 
person  who  is  capable  of  acquiring  a  settlement  by  hiring  and    I 
service ;  that  is,  a  person  not  having  a  child  within  the  meaning  of 
the  statute.  —  Holroyd  J.     I  concur  in  opinion  with  the  rest  of 
the  Court.     The  maintenance  provided  for  the  child  by  the  will 
was  precarious,  and  the  obligation  of  the  father  to  maintain  her 
still  continued.    The  father's  control  over  the  child  also  continued; 
and  therefore  there  is  no  ground  upon  the  cases  or  upon  principle 
to  hold  that  the  child  was  emancipated.     I  therefore  think  that  the 
father  was  not  in  a  situation  to  acquire  a  settlement  by  hiring  and 
service.  —  Order  confirmed. 
Where  a  pau-         80.  Rex  v.  Huggate,  E.  T,  59  G.  S,  2  J5.  <^  A.  582.  —  Removal 
per  was  bound    from  M  to  H.     Order  confirmed,   subject,   &c.  —  The  pauper 
apprentice  to  a    j^his  father  being  settled  at  //.),  was  bound  apprentice  till  the 
^^"^  **dd         period  of  his  coming  of  age.     The  master,  during  the  whole  of  the 
{^"bis^pren-   apprenticeship,  resided   at   Spaidington   under  a    certificate,  at 
tioeship,  be  be-    vfhich  place  the  apprentice  served  him  until  the  expiration  of  the 
ingoftheage^     term.     About  the   middle   of  the  apprenticeship,    the    pauper's 
oTei^teen,  hii  father  took  a  farm  of  80/.  a  year  at  Storthtvaife,  where  he  went  to 
^fiS      Bt.  '^'^^^»  *"^  continued  there  during  the  remainder   of  his  son's 
and  the  pauper    apprenticeship,  and  after  it  expired.     He  found  the  pauper  with 
did  noc  return     clothes,  except  shoes  and  aprons,  during  the  apprenticeship.     The 
tohiifirtber't     pauper  occasionally  visited  his  father  during  that  time;  and  oai 
bouie  till  after    ^ne  occaaion,  when  he  was  ill,  went  to  reside  with  him  there  for  % 
^  ^^^dd^Sit  ^°''*"*&^'^  during  his  illness.     At  the  time  when  the  father  went 
be  was  not'         '®  reside   at   Storthtvaile  the  pauper   was   between    18    and    19 
eonndpated,      years  of  age,  and  when  the  apprenticeship  expired,  he  went  home 
and  that  bk  let-  for  one  night,  and  a  supper  was  provided  by  his  father  at  Siarfk' 
tlement  fbllow-  ^aithe  for  him  that  night.     The  next  day  he  went  away,  and  weifl 
J?**f*TjJf*"  .to  work  at  various  places  for  himself,  but  never  gained  any  settte 
ft^^^  ^  ment  by  so  doing.  —  Bayley  J.     It  seems  to  me,    that  in  lUI 

.case,  the  pauper  was  not  emancipated.     He  is  bound   apprenti^ 
,to  a  certificated  person,  and   consequently  could   not,   by  sutil 
.  service;  gain  any  settlement.    Unless  he  does  so,    his  domicS 
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eoR(iba«s  to  be  his  father's  house,' and  he  is  liable  to  be  removed 
thitber  at  any  time.  If»  indeed,  he  hftd  withdrawn  himself  from 
his  father's  family  affcer  21,  no  doubt  it  would  be  an  eman- 
ctpatioo  from  that  period*  But  a  separation,  whilst  under  21 » 
im  not  produce  that  effect,  unless  a  subsequent  settlement 
It  gained.  Here  lione  was  gained;  and,  therefore,  his  settle- 
imt  shifted  to  Storthwaite,  with  that  of  his  father.  The  order 
of  Sessions  is  therefore  wrong,  and  must  be  quashed.  <— >  HoL* 
iotdJ.  Id  Rex  v.  fVitton  cum  Ttvambrookes  (a)f  Lord  Kentfon  (a)^ste^pl.69i 
eoinnerates  the  modes  of  emancipation ;  but  this  case  does  not  fall 
w^  any  one  of  them. —  Best  J.  concurred.  —  Order  of  Sessions 
quashed. 
81.  i?crv.  metnbp  H.  T.  60G.  8.  and  1  G 4.  S  B.  fy  A.  377—  where  apoN 

SiK^  vfth  bis  wife  C»  and  four  children,  was  removed  from  Dm  per  being  ict- 
T.bj  an  order  of  two  justices  dated  19th  January  1819.     The  tied  by  perant- 
Sbswbs,  on  appeal,  discharged  the  order,  subject,  ^c.  —  The  W  *"  '^^q 
J«nper  was  bom  at  G.,  the  place  of  bis  father's  settlement,  in  J^^Jj^^  iu,a 
Jne  ]7B5;  and  at  Martinmas  1798,  being  then   IS    years   of  lerred  fore  jeer 
ige,  was  hired  and   served  for  a  year  with  «/.  //.  of  G.  afore-  in  A,  end  ef- 
nid,  fanner.    When  the  pauper  was  about  16  years  of  age,  his  terwerde,  when 
fetber  gained  a  settlement  in  1\  by  renting  a  tenement  of  the  *?|^**  *®  JT** 
yeirlyTOlue  of  10/.,  on  which  the  father  continued  to  reside  during  ^  Ih^liJith* 
tfte  remainder  of  the  pauper's  minority,  and  the  pauper  continued  fau  fetber't  fa- 
during  such  period    (that  is,   from   about   two  years  after   the  miij  until  he 
expiration  of  bis  service  in  G.,  until  he  was  21  years  of  age,)  becemeofege: 
tereside  in  his  father's  house  at  T^  working  during  the  time  as  a  H^  **^lS*^' 
jwmcyman  framework-knitter,  and   occasionally  paying  part  of  *"5i**^^^tofyi 
lis  earnings  to  his  father,  who  was  a  labourer,  as  a  compensation  Q^ninit  he 
^^  board.    The  Sessions  being  of  opinion  that  the  pauper  had  did  not  follow 
g^ncd  a  settlement  in  his  own  right  in  G.  by  the  hiring  and  the  lettlement 
«er?ice,  and  that  the  settlement  gained  about  two  years  afterwards  o^  Wt  father 
to  7. 6/ fhe  pauper's  father  did  not  vary  or  affect  the  settlement  *'*^"*  ^J. 
•f  the  pauper,  dfscharged  the  order. —  Abbott  C.J.     I  am  of  JJh^  parish' 
^ion  thai,  in  this  case,  the  order  of  Sessions  should  be  confirmed,  whilst  the  pan* 
ihere  are,  undoubtedly,  some   consequences  which  will  follow  per  continued 
from  this  decision,  which  are  ta  be  regretted,  but  they  are  con-  to  reside  with 
•^owccs  arising  from  the  system  of  the  poor  laws,  over  which  '"™' 
tte  Court  has   no   control.     There  is,  however,  tinother  incon- 
'^Ancc,  1  mean  the  great  frequency  of  legal  controversi«,  which 
•  Conrt  can,  in  some  degree,  prevent,  by  not  departing  from 
t  decisions  of  our  predecessors  i#ho  have  lefl  us,  as  it  seems  to 
B)  an  intelligible  rule  upon  this  subject.    I  take  it  to  be  settled   . 
S  that  if  a  child  acquire  a  settlement  of  his  own,  although  he 
yj  afterwards,   during  his  minority,  return  and  live  with  his 
therms  &mily,  he  does  not  foHow  the  settlement  of  his  father 
H^uently  obtained.     In  this  case  the  pauper  did  acquire  a 
tlemeot  by  the  hiring  and  service  in  G.  ;  and  after  that  time  he 
nred  his  settlement  no  longer  from  his  father,  but  from  the 
rj'^tt^ct  of  hiring.     I  cannot  agree  with  what  is  stated  in  Rex  v.  (*)  Poi^, pi. 755. 
f*«rfj[ft)  on  that  subject;  and,  indeed,  the  point  was  no  part  of  the 

K vision  of  the  Court  in  that  case  ;  for  the  question,  both  there  and 
.  ^^^  J' Ingtoorth  (c),  was.  Whether  a  certificate  was  discharged  (c)  ^iOty  pl.7Ck 
'  hu  ^^^^?  ®^^  service  in  tlie  certyfying  parish  ?  and  the  Court 
I  »e'd  that  it  was  not,  on  the  ground,  probably,  that  it  was  l^ettei: 
!  *<(>  boU  that  DO  setdenient  gained  in  the  pttrish  granting'  the  certi>* 
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iicate,  should  affect  the  parish  to  whom  it  was  granted,  it  not  bein 
a  question  into  which  the  latter  would  be  likely  to  enquin 
Those  cases  are,  however,  v§ry  distinguishable  from  the  present 
I  am,  therefore,  of  opinion,  that  the  order  of  Sessions  ought  to  b 
confirmed. —  Hayley  J.  I  am  of  opinion,  that  the  cases  relatii^ 
to  certificated  persons,  ought  to  be  wholly  laid  out  of  the  questi^ 
in  the  present  case.  It  has  long  been  considered  as  a  point  settle 
by  Rex  v.  Wilton  cum  Twambrookes  that  the  settlement  by  parent 
age  only  continues  so  long  as  the  child  remains  a  member  of  tb 
family,  and  that  the  settlement  of  a  child  who  has  acquired  one  c 
his  own,  does  not  shift  with  that  of  his  father.  Then  the  onl 
question  is.  Whether  this  pauper  has  done  any  act  to  gain  a  settlf 
ment  of  his  own  in  G.  f  It  is  said  that  he  has  not,  because  he  ba 
a  settlement  there  before ;  but  the  words  of  the  statute  of  || 
S  IV-  Sf  iV/.  expressly  provides  that  if  an  unmarried  person  shaHl 
be  hired  and  serve,  he  shall  be  judged  and  deemed  tn  have  a  goo 
settlement.  It  seems  to  me  that  the  statute  having  expressl 
provided  this,  the  pauper  who  was  hired  and  served  a  year  in  G 
did  gain  a  settlement  there,  and  that  the  order  of  Sessions  rousi 
therefore,  be  confirmed.  —  Holroyd  J.  I  think  that,  in  this  caM 
the  settlement  of  the  son  was  not  varied  by  the  settlement  of  th 
father  subsequently  obtained,  fl^^  cases  which  have  been  cite 
with  respect  to  certificates,  do  not  seem  to  me  to  be  appiicabl 
to  the  present.  I  can  see  no  reason  why  a  party  should  not  gaii 
a  new  settlement  in  the  parish  in  which  he  had  one  before,  wher 
originally  he  had  it  in  another  right,  as  derived  from  his  fatbei 
and  subsequently  in  his  own  right,  under  the  contract  of  binn| 
and  service.  I  therefore  fully  agree  with  the  Court  in  think 
ing  that  this  order  ought  to  be  confirmed.  —  Order  confirmed. 
A  paup€r,Wng  82.  Rex  V.  Hardwick,  M.  T.  2  G.  4.  5  J5.^  A.  176.— Two  justice 
eighteen  yeare  j,^  jj^gj^  ^^^der  removed  J.  Hinton,  his  wife  and  child,  from  dw 
rid?^  whh  wl  Pa"8l>  of  ^'  H.,  to  the  parish  of  Hardwick,  The  Sessions  con 
father,  was  firmed  the  order,  subject  to  the  opinion  of  this  Court  on  the  follow 

drawn  as  a  mi-  ing  case.     The    pauper   was    born    in   the    parish    of  i/«  ^ 
litia  man,  and     resided  there  as  a  part  of  the  family  of  his  father,   who  was 
served  for  fije     settled  inhabitant  of  that  parish.     In  the  year  1817,   when  th 

v!!!^^f..    "     pauper  was  18  years  of  age,  he  was  drawn  for  the  Oxfordshit 
lottea  man.  *^  .,.«.  ,  •'  ,    ,         •     r      n  in  i      -«.  »h 

During  his  ser-  militia,  and  served  therein  tor  five  years  as  a  ballottca  man ,  ui 

▼ice,  he  several    regiment  during  the  whole  of  that  period  being  embodied  and  io 

times,  wheifon    actual  service.     He  joined  the  regiment  in  1808,  and  in  theye« 

furlough,  and,     jgQg^  having  obtained  a  furlough  for  three  weeks,  he  returned  t 

^'^f^lom  ^]^^  *^°^*^   <?^  ^"«  ^^^^^^*   ^^^*^   ^^*   «'^^^   residing    at    //-  ^ 

the  milUia,  re-  h^ed  with  him  for  about  a   fortnight.     In   the  year   ISII*  th 

turned  to  bis  pauper  obtained  a  second  furlough  for  a  fortnight,^  and  went  aga^ 

faUiers house :  to  his  father's,  who  had  removed  to,  and  was   then   residing  »" 

Held,  that  by  ji^^  p^rig^  of  5.  //.,  where  he  remained  for  about  twelve  dayi 

ine  Mponited'  ^'^^  pauper  was  discharged  from  the  militia  in  the  year  1813»  w^ic 

from  bis  faUier*s  ^*®  returned  to  his  father  in  S.  //.,  who  gave  him  lodgings  in  w 

family  after  house  till  his  marriage.  After  the  pauper  s  return  from  the  militia,  an* 

twenty-one,  lie  before  his  marriage,   his  father  gained   a  settlement  in   S.  //• "" 

waseinancipat-  Abbott  C.  J.  The  rule  of  law  is,  that  every  new  settlement  ac 

te  originIS  se-  9"''"^^  ^y  ^^^®  parent  is  communicated  to  the  children  so  long  a 

parationwasnot  ^^^V  remain  members  of  his  family;  and  the  question  in  this  ca» 

voluntary  on  ia*   whether  at  the  time  when    the  father  gained  his  setUefflfD 

his  put.  ni  5.   H.J   this,  pauper    remained   a    member  of  bis    »d"v 


Sect.  5.]  o»  xmancipatiok.  53 

Vow,  during  the  minority  of  the  child,  he  will  remain  almost  under 
aDj  circumstances  unemancipated  ;  but  where  the  new  settlement 
is   acquired  by  the    parent   after   the   child    has  attained    21 
It  will  not  be  eommunicated,  unless,  in  fact  the  child  continues 
part  of  the  family.      Where,   therefore,   at   that,  period  he  is 
absent,  employed  in  gaining  a  livelihood  for  himself,  or  serving  as 
in  this  case,  in  the  militia,  I  think  he  no  longer  remains  a  mem- 
ber of  the  family.     In  the  present  case  I  think  that  the  Sessions 
Iiave  come  to  a  right  conclusion,  in  deciding  that  the   last  legal 
settlement  of  the  pauper  was  in  H,  —  Bayley  J.*  I  am  of  the 
same  opinion.     If  a  child  be  separated  from  his  father's  family, 
and  does  not   return    till   after   21,   he  ceases   to   be   a  mem- 
ber of  that  family,   and,    consequently,  his  settlement  will   not 
after    21     shift    with   that     of  his  father.     I     think,    therefore, 
that  the  Sessions  are  right,  and  that  this  case  is  hardly  distinguish- 
able from  Rex  v.  Walpole  SL  Peter* s  (a),  —  Holroyd  J.    I  am  (a)  ^iu#,  pl.6ft 
of  the  same  opinion.      The  distinction    between  a  dbmpulsory 
and  a  voluntary  separation  seems  to  be  immaterial.     The   case  ^ 

must  follow  the  same  rule  as  Rex  v.  Walpole  St.  Peter's.  —  Order 
of  Sessions  confirmed. 

88.  Rex  v.  Wilmington  (h),  H.  T.   2  &  8  G.  4.   5  /?.  ^  A,  525.   During  th« 
—  Two  justices    by    their    order   removed  J.  M.   his  wife  and  nainorityofa 
/aroily,  from  the  parish  of  C.  to  W.     The  Sessions  on  appeal  con-  ^'»*l<*»  *«^  "" 
firmed  the   order,  subject,  &c.     The  pauper,  J.  M.   never   did  ^  P**  ®"^*^'l^ 
any  act  by  which  he  acquired  a  settlement  in  his  own  right.     In   marrles^'aHd'so 
tlic  year  1814,  he  was  removed  with  his  father,    T.  M.   by  an  becomes  himself 
order  of  two  justices,  from  the  parish   of  C.   to  the   parish    of  the  head  of  a 
/P.,  as  the  place  of  settlement  of  the  pauper's  father,  which  order  femily,  or  con- 
was  appealed  against,  and  upon  the  hearing  of  the  appeal  con-  *™ct.«>«ne  other 
firmed.    The  pauper,  in  the  same  year,  returned  with  his  father  J^hollTand  per- 
into  the  parish  of  C,  and  was  hired  by  the  week  to  Sir  H.  Crewe  manently  to  ex- 
in  that  parish,  in  whose  service  he  continued  as  a  weekly  servant  dude  the  pa- 
for  neaHy  two  years.     Upon   leaving  the  service  of  Sir  H.  C.  J^ntal  control, 
he  followed  the  occupation  of  mole  catching  in  the  parish  of  C,  ?"**^'  ^f* 
by  which  he  obtained  his  own  living.     He  never  resided  with  his  gettleinent  of  * 
mher^s  family,  nor  did  his  father  exercise  any  control  over  him.  bis  own  does 
In  the  latter  end  of  the  year  1815,  when  the  pauper  was  about  IT,  not  properly 
his  father  left  C,  and  went  to  live  first  at  Poplar^  in  a  tenement  constitute  an 
at  is.  per  week,  where  he  continued  about  eight  months,  and  in  or  «n»nap***«>» 
about  the  month  of  Februar\f  1817>  went  to  Box'o^  where  he  rented 
a  house  and  orchard  at  20^.  per  annum,  and   in  which  he   still 
continues  to  reside.     Whilst  the  pauper  followed  the  business  of 
nole-catching  at  C,  he  used  occasionally  to  visit  his  father  both 
at  Boplar  and  at  Bow,  and  once  slept  at  the  father*g  house  in 
-P*   but   he    did    not    receive    any    maintenance    or    assistance 
whatsoever  from  his  father.     After  the  father  had  occupied  the 
house  at  Boxo  for  rather  more  than  a  year,  the  pauper,  who  was 
fhen  about    19  years  of  age,  married   his   present  wife.     The 
question  for  the  opinion  of  the  Court  was,  whether  the  pauper 
before  his  marriage  was  emancipated  by  his  earning  his  own  liveli- 
hood, in  the  manner  before  mentioned,  in  the  parish  of  C.  — 
Abbott  C.  J.     It  is  of  importance  to  lay  down  a  general  rule  for 
the  guidance  of  magistrates  on  this  subject  of  emancipation,  and 
the  best  wliich  I  can  suggest  is  this,  that  during  the  minority  of  a 
(p)  See  Bex  v.  RolhcrfiaLd  Grays,  ;iaf/,  pL  84« 
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A  minor,  bar* 
ing  enlisted 
into  the  nw- 
rinet,  was  dis- 
charged from 
that  service, 
and  retamed  to 
his  father's  &- 
mily  before  he 
attained  the  age 
of  twenty-<**ie 
years:  Held, 
that  lie  was  not 


(b)AnUfVlBS, 


•child  there  can  be  no  emancipation,  unless  he  marries,  'and  id 
becomes  himself  the  head  of  a  family,  or  contracts  some  other  re- 
lation, 60  a^  wholly  and  permanently  to  exclude  the  parental  con- 
trol. I  say  nothing  about  his  acquiring  a  settlement  of  his  own, 
because  that  does  not,  as  it  seems  to  me,  properly  fall  under  thii 
head.  There  can  be,  however,  no  question,  that  in  that  case  heht 
only  removable  to  his  own  acquired  settlement.  Here,  the  pauper 
was  under  21,  and  had  neither  married  nor  contracted  any  such 
relation  as  I  have  described,  at  the  time  when  his  father  acquired 
the  settlemenrat  Botv,  He  was,  therefore,  not  emancipated,  and 
the  order  of  Sessions  is  wrong. —  Order  of  Sessions  quashed,  (a) 
84.    Hex  V,   Roiherfield    Greys,     Oxon     H.  T.     3  &  4  G.  4 

I  B.8f  C>  345 Two  justices,  by  their  order,  removed  T.  Bis- 

Jield  from  the  parish  of  T.  to  R.     Upon  an  appeal,  the  Se$ai# 
confirmed  the  order,  subject,  &c.     The  pauper  was  born  on  S 
22d  of  November  1794,  in  the  appellant -parish,  where  his  father 
was  settled.     In  1607  the  pauper's  father  removed  with  his  wife 
and  family,  including  the  pauper,  to  the  parish  of  7.,  and  took  a 
cottage  there,  which  he  has  held  ever  since,  at  Ss.  per  week.  The 
pauper  resided  at  T.  with  bis  parents  till  1813,  when  he  enlisted 
m  ne  marines,  and  went  abroad  in  that  service.     He  remained  in 
the  marines  till  the  8th  September  1815,  when,  in  consequence  of 
the  reduction  of  that  corps,  after  the  peace,  he  received  bis  dis- 
charge, and  returned  the  same  day  to  his  parents  at  T.,  being  then 
under  the  age  of  21  years,  and  resided  with  them  from  (hat  time 
until  some  time  after  his  father  hired   a  stable  in  Slreaiham, 
About  a  year  after  the  pauper's  return  home,  the  pauper  being 
then  more  than  21  years  of  age,  his  father  hired  a  stable  in  the  ad- 
joining parish  of  Streatkam,  at  4«.  a  week,  which  be  held  for  about 
nine  months,  still  continuing  to  reside  at  the  cottage  at  T.    The 
cottage  and  the  stable  together  were  above  the  annual  value  of  10^ 
The  pauper  had  never  done  any  act  to  acquire  a  settlement  for 
himself. —  Bayley  J.     I  am  of  opinion  that  the  pauper  was  not 
emancipated.     In  order  to   constitute  emancipation,  the  party 
ought  to  be  wholly  and  permanently  free  from  the  parental  con- 
trol.    In  this  case,  the  pauper,  by  enlisting  into  the  marines,  be- 
came subject  to  the  control  of  the  crown,  and  continued  subject 
to  that  control,  as  long  as  the  period  of  his  service  continued; 
and  if  he  had  remained  in  the  army  till  the  age  of  21  years,  his 
emancipation  would  undoubtedly  relate  back  to  the  time  of  his  en- 
listment;  but  before  he  attained  the  age  of  21  years,  the  relation 
between  him  and  the  crown  ceased,  and  he  returned  to  and  con- 
stituted part  of  his  father's  family,  and  of  course  again  became 
subject  to  the  parental  control.     He,  therefore,  was  not  emanci- 
pated.    This  is  cdhsistent  with  the  opinion  of  Lord  Kenyan  C.J* 
and  lALwrence  J.,  in  Rex  v.  Roach  (a),  and  is  consistent  with  die 
general  rule  laid  down  by  the  present  Lord  Chief  Justice  in  the 
late  case  of  Rex  v.  The  Inhabitants  of  Wilmington  (*),  *«  That  during 
'*  the  minority  of  a  child,  there  can  be  no  emancipation,  unless  he 
'^  marries,  and  so  becomes  himself  the  head  of  a  family,  or  con- 
*<  tracts  some  other  relation,  so  as  wholly  and  permanently  to  ex- 
<'  elude  the  parental  control."     Now  the  pauper,  in  this  case,  by 
entering  into  the  marines,  did  not,  in  the  event  that  has  happened, 
contract  a  relation,  so  as  wholly  and  permanently  to  exclude  the 
(a)  See  Bex  V.  Wittoo  cuib  Twambrookes,  ante,  pi.  69. 
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jMnntal  control*  for  he  returned  to  his  father's  family  before  be  be- 

GttBe  of  sge,  and  again  subjected  himself  to  the  parental  control. 
In  the  late  case  of  Rex  v.  The  Inhabitants  of  Hardxoick  (a),  the  ^'^»  Pl-  •* 
Lord  C.  J.  says,  ''  That  durine  the  minority  of  a  child,  he  will  re- 
"  onio,  almost  under  any   circumstances,   unemancipated ;    but 
"  where  the  new  settlement  is  acquired  by  the  parent,  after  the 
"child  has  attained  21  years  of  age,  it  will  not  be  communicated, 
^  uoless,  in  fact,  the  child  continues  part  of  the  family.     When, 
^therefore,  at  that  period,  he  is  absent*  employed  in  getting  a 
"living  for  himself,  or  serving  in  the  militia,  he  no  longer  re- 
**  mains  a  member  of  the  family/'    In  this  case,  the  pauper  was, 
at  the  period  when  he  attained  to  the  age  of  21  years,  living  with 
bil  father,  and  constituting  a  part  of  his  family.     He  was,  there- 
l|R,oot  emancipated,  and  he  acquires  his  father's  settlement  in  2*., 
flri  the  order  of  Sessions  must  be  quashed.  —  Holroyd  J.     I  am 
of  opiiuon  that  the  son  was  not  emancipated  so  as  to  deprive  him 
utihe  settlement  gained  by  the  fatlier  in  the  parish  of  T>     By  the 
cooifflOD  law,  the  father  is  entitled  to  the  control  of  his  child,  un- 
less some  other  circumstances  occur  to  deprive  him  of  his  con- 
trol.  By  entering  into  the  marines,  the  pauper  ceased  to  be 
under  the  control  of  his  father,  and  became  subject  to  the  con- 
trol of  the  crown,  as  long  as  that  state  of  circumstances  con- 
tinued.   But  before  he  attained  the  age  of  21,  he  ceased  also  to 
he  under  the   control  of  the    crown,  returned  to   his  father's 
fanuly,  and  again  became  subject  to  his  control,  and,  conse- 
qoeotly,  was  not  emancipated.     It  has  been  said,  that  this  being 
ao  engagement  for  life,  constitutes  in  itself  a  complete  and  perfect 
emancipation.     It  was  an  engagement  for  life,  so  as  to  bind  the 
finper  to  serve  for  life,  if  required;  but  the  duration  of  the  Sir- 
^ce  depends  on  the  discretion  of  the  crown.     It  may  or  may  not 
last  for  life;  and  in  this  case  it  was  terminated  before  the  pauper 
^iitio*^  die  age  of  21  years ;  so  that  the  parental  authority  was 
flot  wLoJI?  and  permanently  excluded.  —  Best  J.    By  the  general 
poJicj  of  the  law  of  England^  the  parental  authority  continues 
until  the  child  attains  the  age  of  21  years  ;  but  the  same  policy 
^  requires*  that  a  minor  shall  be  at  liberty  to  contract  an  en- 
Pgnaent  to  serve  the  state.     When  such  an  engagement  is  con- 
^'Kted,  it  becomes  inconsistent  with  the  duty  which  he  owes  to 
the  public,  and  the  parental  authority  should  continue.     The  pa- 
rental authority,  however,  is  suspended  but  not  destroyed.    When 
^  reason  for  its  suspension  ceases,  the  parental  authority  returns. 
This  is  perfectly  consistent  with  the  opinions  of  Lord  Kenyan  C.J. 
^Lannnce  J.,  in  Rex  v.  Roach,  and  with  the  general  rule  laid 
^n  by  the  present  Lord  C  J.*  in  Rex  v.  The  Inhabitants  qf 
^lUagfoff.     in  this  case,  the  pauper,  before  he  attained  the  age 
0^21  jears,  returned  to  his  father's  family,  and  again  became  sub- 
ject to  the  control  of  his  father.    He  was  not,  therefore,  emanci- 
P^  at  the  time  when  the  father  acquired  his  settlement  in  the 
P^  of  r.,  and,  therefore,  the  order  of  Sessions  must  be  quashed* 
■*Wcr  of  Sessions  quashed. 
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SETTLEMENT   BY    MARRIAGE. 

L   The  Marriage  Acts. 
II.  Of  the  Marria^re  ;  and  the  Evidence  to  prove  it, 

III.  Of  the  Wife's  Settlement  in  Right  of  the  Husband. 

IV.  Of  the  Wife's  Settlement  in  her  own  Right, 
V.  Of  the  Removal  of  the  Wife, 

I.   The  Marriage  Acts. 
26G.2.  c.SS:  2IG.S.  C.53.  SG.4..C.  75.  4G.4.  c.76.  5G.4.C.32L 

II.  Of  the  Marriage  ;  and  the  Evidence  to  prove  it. 

The  fact  of  85.  Jf^X  v.  Berkestoell,  M.  T.  1 5  G.  2.  Editor'*  AfSS.— Two  jus- 
marriage  can-  ^*'  tices  removed  T.  P.  and  M.  histcj/^troiii  the  parish  of  BerkeS' 

"nto^ftir^"''*^  we//  to  the  parish  of  Bollsall,  as  to  the  place  of  T.  P.'s  settlement. 
OTde  *  of  remo-  '^^^^  order  the  parish  of  Dollsall  neglected  to  appeal  against  at  the 
val  stating  the  next  Quarter  Sessions.  Afterwards  the  overseers  of  Bollsally  find- 
parties  to  be  ing  out  that  the  pauper  M.  was  not  the  wife  of  T.  P.  applied  to 
husband  and  two  justices,  who  made  an  order  to  remove  her  as  a  single  looman 
d^*^*iif  *"*^*'  *"^"  from  Bollsall  to  Berkestvell,  where  she  had  acquired  a  settlement 
pealed  arainst  ^V  ^'""8  *"^  service ;  and  the  Sessions  on  appeal  entered  into  the 
at  the  next  Ses-  question  of  the  marriage,  and  confirmed  the  order.  These  orders 
sions.  being  removed  into  the  King's  Bench,  Ludford  contended,  that 

S.  C.  Burr.  as  this  woman  had  been  removed  from  Berkeswellto  Bollsall ^sthe 
Sett.  Cas.  168.  tofe  of  P.,  the  order,  not  having  been  appealed  against,  was  con- 
clusive, and  precluded  any  subsequent  examination  into  the  fact 
of  the  marriage.-— And  the  Court  were  unanimously  of  opinion 
that  these  two  last  orders  were  bad.  A  rule,  however,  was  granted 
to  show  cause  why  these  orders  should  not  be  quashed ;  and  it  was 
afterwards  made  absolute,  no  cause  being  shown. 
A  marriage  86.  Rex  v.  LvffingtoHy  E.  T.  17  G.  2.  Burr.  S.  C.  232.— About 

contracted  pre-  eighteen  years  since  one  W.  H.  was  married  to  M.  //.  spinster,  at 
vious  to  ine  j|^g  ^j^y  ^j*  jg^  y^y  ^  person  in  a  black  coat  and  a  band,  whom  the  said 
if  the'^mony  ^^'  ^'  apprehended  lo  be  a  clergyman,  but  she  was  aftenvards 
was  not  per-  informed  that  he  was  a  layman  :  the  matrimonial  ceremony  of  the 
formed  by  a  church  of  England  was  duly  read  over,  and  a  ring  was  properly 
priest  in  holy  made  use  of;  and  the  same  was  performed  in  a  private  rooai  in  a 
wders,  and  in  dwelling-house,  and  not  in  a  church  or  chapel :  in  pursuance  of 
wM^mjU  and  ®"^'^  marriage,  the  said  W.  H.  and  M.  cohabited  as  man  and  wife 
void ;  and  no  ^^r  the  Space  of  nine  or  ten  years,  but  did  not  live  together  after- 
■ettlementcan  wards:  on  or  about  the  lOtli  of  June  174-2,  W,  H.  was,  during  the 
be  gained  by  life-time  of  the  said  M,  regularly  married  to  the  pauper  E^  in  the 
tfie  woman  un-  parish- church  of  S.  by  a  clergyman  in  holy  orders,  according  tc 
&'c  Wl  ^^^  ^^^"™  ^^ '''®  church  of  England^  by  virtue  of  a  licence  obtained 
74.  See  the  oise  ^Y  ^'  ^^^^  ^'^®'  purpose.  —  Lee  C.  J.  said,  that  as  to  the  person  in 
of  Rex  V,  Hod«  t^*©  black  coat  and  band,  &c,  it  was  only  evidence  of  the  circum- 
iictt,|K»f(,pLd8.   stances  of  the  first  marriage^  whereas  the  Sessions  should  have 
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found  thefaet^  whether  the  marriage  was  by  a  clergyman  in  holy 
orders  or  not ;  but  this  they  have  not  done.  —  The  Cot7RT  there- 
lore  held  the  state  of  the  case  to  be  imperfect :  and  for  this  cause 
both  the  orders,  removing  jB.  the  wife  of  W,H.  from  S.  to  Z,.  were 
quashed,  (a) 

87.  Rex  V.  Watso7i  and Perrot,  M.TAl G. 2.  1  Wils. 41 The    A  marriage 

Coort  granted  an  information  against  the  defendants,  who  were   though  pro- 
orereeers  of  the  poor  of  the  parish  of  Dorton  in  the  county  of  cured  by  bri* 
BKck$,  for  procuring  one  Vine,  a  soldier,  who  had  a  settlement  in   ^^X  ^'l^g""* 
the  parish  of  Briil,  to  marry  a  poor  woman,  who  was  an  idiot,  and         ""cnk 
chargeable  to  the  parish  of  Dorton,  by  giving  Vine  ten  pounds  and 

a  fat  hog  for  marrying  her,  whereby  she  and  her  child  became 
chargeable  to  die  parish  of  Briil;  and  it  was  said  that  an  inform- 
ation had  been  granted  in  a  like  case  in  Hillary  Term  in  17S5- 

88.  Rei  V.  Headcorn,  T.  T.  19  G.  2.   Editor*  MS,S.  — The  if  a  man  and 
parish  of  M*  had  certificated  R.  B,  and  M.  his  wife  to' the  parish  woman  be  certi- 
ot  H.f  but  it  appeared  that  J?.,  previous  to  his  marriage  with  this  ficate<^  at  knt- 
woman,  whose  maiden  name  was  A/.  J9.,  was  lawfully  married  to  **"»^  •"d  wJiSr, 
one  3/.£,.,  who  was  still  living.     The  overseers  of  M.,  at  the  time  ^*.*«8»'»7  ^ 
of  granting  the  certificate,  believed  the  said  M.  B.  to  be  his  lawful  cannoTbecSa- 
wife,  not  knowing  nor  having  ever  heard  that  he  had  any  other  wife,  trovertcd  by  the 
After  the  certificate  was  ^iven,  the  lawful  wife,  M.  Z^,  was  removed  certifying  pa- 
with  her  three  children  to  M.,  as  to  the  place  of  her  husband's  set-  "*''• 
tlement.     After  this,  R-  and  M.  B,,  as  his  wife,  with  their  four  ^'  C-  Burr, 
children,  were  removed  from  H.  to  M. — The  whole  Court  were  g*^*"  J^JT'*^^' 
of  opinion  in  this  case,  that  the  parish  of  M.,  having  certificated  2Ses8.CaaS9i, 
M.  B,  as  the  lawful  wife  of  R,  B.,  could  not  now  controvert  the  Rex  v,  Uller*  * 
lenity  of  their  marriage,  for  that  the  certificate  is  a  sort  of  an  thorpe,  8  T.R. 
ad]iuiication  that  they  are  man  and  wife.  ^^^^ 

89.  Rex  ▼-  Preston,  M.  T.   33  G.  %   Burr.  S.  C.  486.  —  Two  The  marriage 
justices  removed  E.  Y.  and  R,  his  wife,  and  M.  their  child,  from  <><[«»  ««/5m« 
C  to  P.;  and  the  Sessions  on  appeal  confirmed  ihe  order  in  all  its  '•**'^'*"*  ^ 
points,  and  stated  the  following  case : — E,  Y.  being  legally  settled  JSIJto'?»^vo£J' 
at  P.,  and  not  being  then  a  widower,  was,  on  the  25th  of  January  by  dMrnar- 
1758,  without  the  consent  of  his  father,  who  was  then  living,  mar-  riage  act;  and 
ried  by  licence  in  the  parish-church  of  2'.  to  R,  D.  (who  was  set-  t^««fo«  a  wq- 
tied  in  the  said  parish  of  7*.,  and  who  was  removed  to  P,  by  the  "J^***^  **' 
said  order  as  the  wife  of  the  said  E,  Y.),  the  said  E.  Y.  being  then  ^^^  ^Su^^ 
an  infant  of  20  years  of  age ;  and  after  the  marriage,  the  said  R.  nant  of  the 
was  brought  to  bed  in  the  parish  of  C.  of  the  said  Af.,  removed  by  nan  with 

the  said  order. — Lord  Mansfield  took  the  distinction  between   whom  aha  is  «# 

acts  of  parliament  made  against  one  party  and  for  the  benefit  of  ^^^^ 

a&Qtber  who  has  an  election  either  to  take  the  benefit  of  it  or  not,    |^*  Jq? 

aad  acts  of  parliament  made  against  both  parties.     The  marriage   ^^' 

act,  be  saidf  was  a  statute  made  against  both,  and  the  marriage  is 

thereby  expressly  declared  absolutely  null  and  void  to  all  intents 

and  porposes  whatsoever;  so  that  it  is  not  like  the  cases  cited,  nor 

like  the  cases  on  the  statute  of  bigamy  (6),  which  was  made  against  {h)  i  Jac.  l. 

only  one  of  the  parties.     The  other  Judges  concurred  with  his  c«  H» 

Lordship;  and  Foster  J.  added,  that  the  act  was  made  against 

the  innocent  children  of  both  the  parties,  and  that  it  would  be 

• 

>!  But  Jjs^y  C.  J.  thought  the  see  2  Salic.  4S2.  2  Str.  937.  Swinb.  74. 
point  to  be  of  great  importance,  and  2  Salk.  438.  6  Mod.  1 55.  Peake'a 
10  ff^otre  great  connderation.     And     Coses,  28*. 
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agaJDSlrtlie  epirit  of  the  act  to  understand  it  otherwise  than  that 
the  marriage  sliall  be  absolutely  void.  The  orders  were  therefore 
quashed  as  to  R,  and  M.  and  confirmed  as  to  £.  Y. 
TbeTaliditjoT  90.  Rex  ▼.  Devereaux,  E.  T.  2G.S.  Burr.  S.C.506.  —  Two 
anuurnageby  justices  removed  S,  M.  from  D.  to  St.  D.,  and  the  Sessions 
baiina  is  not  ^  confirmed  the  order  on  the  following  case :  The  pauper  was,  be- 
wrwmncfs^  fore  her  supposed  marriage  with  «/.  Af.,  legally  settled  in  St.  D.; 
SemCTTby  the  ^°^  *^*  ^'  ^^  ^^^  ^^^  i^  legally  settled  in  L.,  but  was  not  in  the 
entry  in  the  parish  of  St*  D.  at  the  time  the  order  of  removal  was  made.  It 
pariih-regiflter  was  proved^  that  the  marriage  between  the  said  S.  and  «/•  was 
"^^1?  ftiiA  solemnized  on  the  7th  of  February  1758,  in  the  parish  church  of 
^nistCT  or  ^^*  ^'*  ^y  *^®  minister  of  the  said  parish,  by  harms;  and  the  entry 
aome  other  per-  ^^  ^^^  ^^^  marriage  in  the  register-book  of  the  said  parish  was 
son  in  his  pre-  made  in  the  following  manner:  **  1758,  John  Meredith  and  Sic- 
eepoe,  as  direct-  <<  gannah  Jenkins  were  married  by  banns :"  but  neither  the  minister, 
ed  by  |6  G.  2.  j^^  parties,  nor  the  witnesses  signed  the  entry,  and  no  other  entry 
c  ss.  f  14.  ^£  ^^  ^-^  marriage  was  ever  made.  —  PaiCE,  in  support  of  the 
^5^'  ^^'  ^^*  order,  insisted,  that  this  was  a  void  marriage ;  for  although  the 
*  omission  of  hanns  was  originally  only  an  offence  against  ecclesias- 

tical law,  and  that  even  by  the  statute  7  &  8  WiU.  3.  c.  35.  s*  2.  the 
parson  aid  clerk  and  man  married  without  licence  or  banns  were 
only  liable  to  a  penalty,  yet  since  the  marriage  act  26  G.  2.  c.  33. 
s.  14*.,  an  entry  of  this,  properly  signed,  is  become  so  essential  a 
circumstance,  that  without  it  the  marriage  itself  is  null  and 
void. — Lord  Mansfield.  It  is  not  incumbent  on  the  persons 
married  to  prove  that  the  banns  were  published,  nor  does  tne  entrtf 
Pri^  ?i4  directed  to  be  made  affect  the  validity  of  the  marriage.     In  a  suit 

See^^eDuch-  of  jactitation  of  marriage  in  the  spiritual  court,  whilst  the  parUes 
ees  of  Kings-  ^^  alive,  they  are  put  to  prove  all  ceremonies:  but  in  all  other 
ten's  esse,  cases,  proof  by  witnesses  who  saw  the  marriage  is  primd  Jade 

State  Tfiak,  sufficient ;  and  whoever  would  impeach  it,  must  show  wherein  it  is 
960  "m^^H^  irregular.  In  the  present  case,  the  marriage  appears  by  the  wit- 
ffmve's  cditm  ^^^^^^  <^n^  ^^  register  to  have  been. by  banns,  and  therefore  there 
and  FM]u%  N.'  iB  no  colour  for  any  objection ;  for  the  entry  of  the  register  is  not 
P.  S93.  of  tlie  essence  of  the  marriage. 

CMbUMwa  fm  91.  Rex  v.  StocUand,  T.  T.  2  G  3.  Burr.  S.  C.  508.  —  Two 
man  and  wife  justices  made  an  order  for  the  removal  of  J.  M.  and  M.  his  wife 
T***^^^'*"^  and  their  six  children  from  5.  to  C.  The  Sessions  quashed  the 
sumptife proof  <»'^^''»  ^^^  Stated  the  following  case: — «/.  M.  and  E.  M»  the 
oimarHagB,  as  father  and  mother  of  the  first-named  pauper,  being  both  resident 
will  entitle  the  in  C,  went  from  thence  together  about  the  year  1723,  declaring 
^Udren  of  the  that  they  were  going  to  be  married,  and  soon  returned,  declaring 
srt?**  *^t*of  '^®^  ^^^Y  ^*^  ^®®°  married.  From  that  time  they  cohabited  as 
their  parents  ^^^  ^"^  ^^^^  ^^^  ^^^  space  of  about  thirty  years,  and  until  the 
uxier  it.  death  of  the  said  E.     The  first-named  pauper  was  born  in  tlie 

parish  of  C.  in  the  year  1725,  and  was  there  baptized,  and  his 
baptism  registered  as  the  son  of  «/•  and  E.  M.  The  said «/.  and  E. 
for  some  years  before  the  death  of  the  said  E.  removed  from  C  to 
'  iS.,  and  there  acquired  a  settlement  by  renting  a  farm  of  502.  a 
year ;  and  which  farm  the  said «/.  continued  to  rent  and  occupy. 
The  first  named  pauper,  their  son,  went  with  them  from  C.  to  S., 
where  he  married  A/.,  the  second  pauper,  and  had  issue  the  other 
pauper  before  mentioned ;  and  neither  of  them  appear  to  have 
done  any  act  to  gain  a  settlement :  the  question  being,  under 
these  circumstances^  Whether  the  said  J.  and  £.,  the  father  and 
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mother  of  tbe  first  Damed  pauper^  w6re  to  be  cbnaidered  as 
husband  and  wife  at  the  time  of  his  birth  ?  The  said  J,  M.,  the 
fiufaefy  was  called  as  a  witness  on  the  part  of  the  respondentet  to 

Srove,  as  was  suggested,  that  no  marriage  had,  in  fact,  taken  place 
etween  himself  and  the  said  £•,  and  that  she  had  a  husband  then 
liWng.    This  testimony  was  objected  to  by  the  respondents ;  and 
tbe  Court  of  Sessions  being  of  opinion  that  the  testimony  of  the 
said «/.  M'  was  inadmissible,  they  adjudged  that  the  said  «/.  M» 
and  E,  Af.  were  sufficiently  proved  to  have  been  lawfully  married 
at  tbe  time  of  the  birth  of  their  said  son,  and  that  the  settlement  of 
the  paupers  was  in  the  parish  of  S.  —  Glym  moved  to  quash  this 
order  of  Sessions,   and  to  affirm   the   original   order ;    mid   his 
objection  was,  that  the  testimony  which  had  been  rejected  ought 
to  have  been  received ;  to  prove  which,  he  cited  Stm  Peter*B  v.  Old 
Swinford.  (a)  -»  But  Lord  Mamsfisld   seemed  to  think,  that  (a)  Burr.  8.  C. 
thirty  years*  eohabUation  as  man  and  wife  was  sufficient  proof  for  ^* 
tbe  justices  to  found  an  order  of  removal  upon*  (b)     A  rule,  how-   (^)  See  Wilkln- 
cver,  was  made  to  show  cause ;  but  00  the  last  day  of  the  Term,  ^TV^'J^'T^* 
6&TX  gave  up  his  objection ;  and,  by  consent,    the    order  of  4^0!    *       ' 
Sessions  was  affirmed. 

.   92.   Rex  v.   Enbom,   H,   T.  6  G.  3.    Bnrr.  S.  C.  551.  —  Two  The  Act  of 
justices  made  an  order  to  remove  G.  W.  and  his  wife  from  iV.  to  ™«""*g«» «» 
JB.,  and  the   order  was   not  appealed  against:    afterwards,   the  »"ofder re- 
parish  of  jB.,  finding  that  J.  was  not  the  wife  of  G.  W,^  two  justices  t^hSwife!'^ 
removed  her,  by  the  name  of  J.  M.,  single  woman,  from  E.  to  S.  can  onlj  W 
Upon  appeal  it  was  proved,  that  the  said  J.  was  never  married  to  controrerted  on 
the  eaid  G,  IV,^  and  therefore  the  Sessions  affirmed  this  order  of  ^PP^l  to  the 
the  justices.  —  By   the   Court  :    The  Sessions  order  must  be  S'*"**"*' 
qoashed.     Whatever  the  hardship  may  be  in  this  particular  case, 
or  how  doubtful  soever  this  question  might  be,  if  it  were  res  integroy 
yet  its  being  fully  settled,  is  a  reason  for  us  not  to  depart  from  it 
now :  stare  decisis  was  always  a  good  rule,  and  never  more  so  than 
in  cases  of  settlement  of^  paupers,  where  it  would  make  the  utmost 
confusion,  if  we  should  overturn  settled  determinations,  which  the 
justices  all  over  England  have  been  used  to  look  upon  as  the  rules 
of  their  conduct  in  similar  cases,     if  she  was  not  his  wife,  it  might 
have  been  controverted ;  but  as  they  have  neglected  to  appeal, 
when  they  had  a  proper  opportunity  to  show  it,  they  are  estopped 
to  say  so  now. 

93.  Rex  V.  Taranty  M.  T.  7  G.  3.  —  The  defendant  was  over-  a  msniage, 
6eer  of  tbe  poor,  and  the  only  wealthy  man  in  the  parish.     He  though  pit>> 
gvre  three  pounds  to  a  poor  man  of  another  parish  to  marry  a  poor  cu>«d  bjr  the  ' 
voman  of  the  parish  of  which  he  was  overseer.    A  rule  was  "^^'"'JJ^*^!*  ' 
granted  to  show  cause  why  an  information  should  not  go  against  ?J?!gg,  \^ 
him  for  a  misdemeanor.     The  defendant  on  showing  cause  admitted  changiog  Um 
the  facts;  but  said,  that  the  man  and  woman  had  long  before  settlement  of 
intended  to  marry,  and  that  nothing  prevented  them  from  carrying  one  of  the  per- 
their  intention  into  execution,  but  the  want  of  a  little  money  to  ^*I"*'"*^ "* 
begin  house-keeping,  which  he  out  of  charity  gave  them.     The  ^*'^*^^* 
CMC  of  Rex  V.  Edwards  was  urged  in  behalf  of  defendant.  —  But   ^'^'  ^^** 
upon  three  cases   being  cited  in   point.    Rex   v.   Market' Har* 
'}orough{b\  Rex  v.  Satd^  and   Rex  v.  Perrot  (c),   the  Court,   (*)  l  Wfls.  41. 
expressing  some  indignation  at  the  conduct  of  the  defendant,  and   W  ^irf'.p'  87- 
declaring  that  they  had  no  doubt  of  his  guilt  from  his  ow9  account, 
UDanimously  made  the  rule  absolute. 
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The  proof  of  a 

marriage  in  fact 
is  oot  necessary 
for  the  purpose 
of  gaining  a 
settlement :  but 
proof  by  coha- 
bitation, re- 
putation,  and 
other  circum- 
stances from 
which  a  mar- 
riage maybe 
inferred,  is 
snflBcient. 

&  C.  Bl.  Rep. 


A  marriage  in 

tireen  EngSah 
subjects  under 
age  is  good. 


S^.Morrisy.MUhr^E.T.TG.S*  5f/rr.  2059.— In  an  action 
for  criminal  conversation  with  the  plaintiff's  wife,  the  plaintifi 
counsel,  in  order  to  estahlish  the  fact  of  marriagCt  proved  that 
articles  had  been  made  between  the  plaintiff  and  his  wife,  after 
marriage,  for  settling  the  wife's  estate  with  the  privity  of  re- 
lations on  both  sides;  that  they  had-  cohabitated  as  husbalid 
and  wife;  that  she  had  taken  his  name;  and  that  she  was 
received  everywhere  as  his  wife.  The  defendant  also  had  said,  in 
talking  of  his  ^Hantries,  that  he  had  committed  adultery  with 
Morris's  wife.  But  the  fact  was,  that  they  had  been  married  at 
May  Fair  Chapel.  The  register  or  books  could  not  be  admitted 
in  evidence.  Keith y  who  married  them,  was  transported,  and  the 
clerk,  who  was  present,  was  dead.  It  was  objected,  on  the  part 
of  the  defendant,  that  this  was  not  sufficient  evidence  of  marriage; 
and  it  was  agreed  that  a  verdict  should  be  entered  for  the.  plaintiff, 
and  the  opinion  of  the  Court  of  King's  Bench  taken  on  the  follow- 
ing question :  Whether,  to  support  an  action  of  criminal  conver- 
sation, there  must  not  be  proof  of  actual  marriage?  —  Loas 
Mansfield  :  This  sort  of  evidence  may  certainly  be  receifjN^ 
as  proof  of  marriage,  in  all  cases  except  two :  the  one  is  in  apfi^ 
aecution  of  bigamy^  and  the  other  is  in  an  action  for  criminal  con- 
t>ersation>'  I  do  not  at  present  remember  any  action  for  criminal 
conversation  where  an  actual  marriage  was  not  proved.  Proof  rf 
actual  marriage  is  always  used,  and  understood  in  opposition  to 
proof  by  cohabitation^  reputation y  and  other  circumstances  from 
which  marriage  may  be  inferred.  The  Court,  however,  took  time 
to  consider  of  this  case,  and  on  the  ensuing  day  Lord  Mansfield 
said :  We  are  all  clearly  of  opinion,  that  in  an  action  for  criminal 
conversation  there  must  be  evidence  of  a  marriage  in  fact ;  f<ff 
acknowledgment,  cohabitation,  and  reputation  are  not  sufficient  to 
support  this  action :  but  we  do  not  at  present  define  what  may  or 
may  not  be  evidence  of  a  marriage  in  fact,  {a)  This  is  a  sort  of 
criminal  action  :  there  is  no  other  way  of  punishing  this  crime  at 
common  law.  It  shall  not  depend  upon  the  mere  reputation  of  a 
a  marriage  which  arises  from  the  conduct  or  declaration  of  the 
plaintiff  himself.  In  prosecution  for  bigamy^  a  marriage  in  fact 
must  be  proved.  No  inconvenience  can  happen  by  this  deter- 
mination; but  inconvenience  might  arise  from  a  contrary  deter- 
mination, which  might  render  persons  liable  to  actions  founded 
upon  evidence  made  by  the  persons  themselves  who  should  bring 
the  action.  *-«  Judgment  of  nonsuit  was  entered. 

95.  Crompton  v.  Bearcrqft,  before  the  Delegaiesy  Af.  T.  8  C?.  5* 
Bullerf  N.  P.  US. —  The  appellant  and  respondent,  both  EngliA 
subjectSi  and  the  appellant  being  under  age,  ran  away  without  the 
consent  of  her  guardian,  and  they  were  married  in  Scotland;  and 
on  a  suit  brought  in  the  spiritual  court  to  annul  the  marriage)  i^ 
was  holden  that  the  marriage  was  good. 


(a)  In  this  case,  1  Bl.  Rep.  632. 
Loind  Man^idd  is  reported  to  have 
said,  «  Perhaps  there  need  not  be  strict 
"  proof  from  the  register  or  by  a  jierstm, 
'*  jvresent  J  but  strong  evidence  must  be 
<*  had  of  the  fact ;  as  by  a  person  pre- 
**  sent  at  the  wedding  dinnec,  Sf  the 
**  register  be  tmmt,  and  the  parson  and 


"  clerk  ar«  dead. "  And  be  mentioned 
a  case  on  the  Norfolk  drcuit,  where,  o« 
an  indictment  for  bigamy,  Dennuo* 
J.  ruled,  that  although  a  lawful  cawni' 
ical  marriage  need  not  l)e  proved,  ye« » 
marriage  in  fact,  whether  regular  or  bw> 
must  be  shown. 


SiCT.  2.] 


OF   TilJB   MAARIAOK* 


61 


96.  Henieyv*  Ckeskmm^  T.  T.  6  G.  S. — A,  with  her  chiUbren  Ontheremoral 
was  removed  from  //.  to  C,  as  the  widow  of  B.     Upon  appeoK  a  of  a  wonuui  to 
voman  wm  produced  to  prove  that  she  was  married  to  B,  Jong  be-  ^^  supposeil 
fore  the  supposed  marriage  between  him  and  A*;  but  because  she  htisbuid'n  M«t. 
could  HOC  produce. a  certijicate  or  regigter  of  her  marriage  (it  being,  {JJSiTvof  mlr- 
inlrutb,  a  Fleet  marriage),  the  Sessions  refused  to  admit  her  evi«  rUge  maj  lie 
deooe.-' By  TH£  Court:   The  Sessions  have  done  wrong;  for  proved  by  Um, 
tbe  voman  was  clearly  an  admissible  witness,  though  she  could  man  biimelf,  or 
JMtliave  been  so  in  any  case  where  her  husband  was  a  party  ;  be*  ^y^*  '^"^  ^''** 
aose  tbe  husband  and  wife  are  in  law  one  person  (a) ;  but  here  W  ^^  v.  CU- 
thehttsbaod  himself,  if  he  had  been  alive,  might  have  been  a  wit-  1*^'^%?  '^*  ^ 
nea;  and  wherever  the  husband  may  be  a  witness,  the  wife  may. —  Dinwoc^y*'' 
LoRDMAMSFiBr.D  remembered  a  case  of  a  Fieet  marriage^  where  4  t.  R.  678. 
awonoD  was  admitted  as  a  witness  to  prove  the  legitimacy  of  her  Bmtlcjv. 
•WQ  child,  in  ejectment,  and,  upon  her  evidence^  the  defendant  Cook,  s  T.  R. 
had  a  reniict.    In  this  case  the  Court  sent  the  order  back  to  ^^^*  ^^^* 
be  restated  by  the  justices,  as  the  woman  ought  to  have  been 
aaouned,  and  they  were  the  proper  judges  of  the  credibility* 
M*  Rex  \.  Edmonton,  E.  T.  24G.S.   £oitor*«  MSS.  —  The  AfinutUbat- 
fi^wr  was  removed  by  the  name  of  iS.  P,  from  Enfield  to  Ed*  ^o^  under  agt, 
noiAon,  as  to  her  marriage  settlement*     The  Sessions  confirmed  "»"™d  by  li* 
the  order,  and  stated,  that  the  settlement  of  S.  P.,  at  the  time  of  ^IJ^nt  rfhc? 
her  marriage  with  IV,  P.,  was  at  Enfield,  and  the  settlement  of  putative  father, 
^* P.,  at  the  time  of  the  removal,  at  Edmonton;  that  fF.  P.,  on  gainsa«/i^ 
the  2ist  day  oi  August  176S,  was  baptized  in  the  church  of  Spiial-  ment  bj  virtue 
JWdi,a8  the  son  of  fV.  P.  and  S.,  and  so  registered ;  tiiat  S.,  his  of  •"<*  ««r- 
"wiher,  was  buried  at  Edmonton  on  the  7th  o£  July  1764,  in  the  T^f  ^  ,. 
nw«of  S.P.;  that  W.  P.  junior,  and  the  said  &.,  then  S.  E.,  »-^-C»id.4S5. 
vere,oothe  i4th  September  178S,  married  by  licence  at  Enfield: 
*ndthat,on  account  of  their  being  both  minors,  such  licence  was 
obtained  by  the  consent  of  W.  P.,  called  in  the  licence  the  natural 
>od  Wulfiither  of  the  said  W.  P.,  and  o\' James  Ellis,  the  natural 
aod  Javfal  father  of  the  pauper  Susannah  ;  that  IV.  P.  the  father 
^  at  the  time  of  giving  such  consent  for  obtaining  the  licence^ 
<ittke  the  usual  affidavit  before  the  proper  ecclesiastical  officer, 
that  he  was  the  natural  and  lawful  father  of  fV.  P,  the  younger* 
And  the  said  W.  P.  gave  evidence  in  the  Court,  (viz.  at  the  Sea* 
Boo^)  that  W.  P.  the  younger  was  his  son^  but  that  he  was  never 
nanied  to  Sarff/i  the  mother  of  tbe  said  fV.P.  junior,  — Willbs  J. 
%  is  a  very  unfavourable  case.     1  will  consider  it  first  on  the 
nets,  and  secondly  on  the  construction  of  the  marriage  act.     The 
^ideace  for  the  marriage  of  the  father  and  mother  was  the  affidavit 


^)  Sr  WiOiam  Scott,  in  deciding 
P*f  rf  Horner  v.  Liddiard,  in  the 
■«tieaa«jcal  court,  in  May  1 799,where 
J^wttiwawas,  Whether  tbe  marriage 
«  M  iHegitimate  child,  by  licence, 
J™  *•  consent  of  her  mother,  after 
j*  «*ih  of  her  puutive  father,  who 
2Jf*  appointed  any  guardian  to  the 
™Jj  *•»  'alid  or  void  within  the 
TJIJH*   »ci?  construed  the   words, 

*«  twMCDt  of  tbe  father,"  or  on  his 
"r^  "the  guardian,"  or  if  no 
E?*».  .*'of  the  mother,"  to  xtmn 

«^  picui,  and  tGftaineotary  giuu> 


dian ;  and  held  tke  marriage  void,  be* 
cause  no  consent  had  been  given  by  a 
guardian  appointed  by  the  Court  of 
Chancery,  as  was  done  in  the  case  of 
Harford  v.  Morris,  and  by  Ward  v, 
St.  Paul,  2  Brown,  583.  ;  or  when  a  fti* 
ther  by  his  wUl  names  guardians  for  hie 
natural  child,  the  Court  of  Chancery 
will  appoint  them  guardians  without 
any  reference  to  the  master.  «*  See  also 
Mr.  Nolan's  observation  on  this  sub- 
ject, 1  Nolan's  Poor  Laws,  4  £d.  299, 
300^  and  Aes  v.  Hodnett,  jmK.  pL  96* 
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of  the  father,  and  tfi^  enHry  of  the  baptisra,  and  of  the  motbet^ 
burial :  then  the  father  is  allowed  t<r  eoatradict  all  this,  and  swea 
that  he  never  waa  married.  As  a  Judge  at  ntm  prifis,  I  sboel 
hare  thouglit  the  evidence  for  the  marriage  prepondenHad»  and 
doubt  whether  the  father  be  not  indictable  for*  perjury.  I  thia 
the  Sessions  have  come  to  a  determination  on  the  fact  of  the  mai 
riage,  for  they  have  confirmed  the  order ;  and  that  is  a  foundatio 
for  this  Court  to  decide  upon,  without  sending  the  case  back.  A 
to  the  construction  of  the  marriage  act,  it  ought  in  this  ca^  to  ll 
liberal.  We  are  warranted  in  considerine^  a  putative  father  i 
(a)  s  9tr.  11 68.  within  it,  by  the  case  of  Rex  v.  Cornforth  (a))  where  the  expresskv 

in  the  statute  of  Philip  S^  Mary  is  similar  to  that  in  the  marri^ 
act :  that  too  was  a  criminal  proceeding.  The  object  of  the  mm 
riage  act  was  to  prevent  clandestine  marriages  of  minors,  withsn 
tJie  consent  of  those  who  have  authority  over  them.  That  purpoi 
is  better  answered  by  the  consent  of  a  putative  father  than  ofi 
guardian  in  Chancery.  —  Ashhurst  J.  As  to  the  facts  I  shsl 
say  nothing,  but  I  am  against  sending  the  case  back,  heeM 
(I)  s  8tr.  1 1€9.  I  have  no  doubt  as  to  the  law.     The  case  of  Rex  v.  Cornforth  (flj 

stronger  than  the  present,  and  authorizes  us  in  putting  the  m 

struction  I  wish,  as  by  that  construction  the  purpose  of  the  act  I 

satisfied. —  Bcjller  J.     There  is  no  doubt  but  the  Sessions  hsvt 

'   returned  evidence  instead  of^acts;  but  if  no  conclusion  they  cosif 

have  drawn  from  that  evidence  would  vary  the  law  upon  this  ease 

it  is  not  necessary  to  send  it  back.     They  have,  however,  statec 

enough  to  show  what  they  did  conclude,  viz.  that  there  was  ih 

marriage  between  the  father  and  mother.     As  to  the  father's  all' 

davit,  it  was  made  from  a  mistake  of  tl>e  law,  and  therefore  b< 

perjury.     There  is  nothing  in  the  objection  to  the  father's  tes 

ttmony.     The  fact  then  is,  that  the  son,  being  a  bastard,  was  msr 

ried  by  licence^  while  he  was  under  age,  with  the  consent  of  his  ^ 

iutivejather.    It  is  not  necessary  to  give  a  decisive  opinion  on  tiM 

construction  of  the  marriage  act ;  for  either  this  case  is  witliin  dM 

act,  or  it  is  not.     If  within  it,  there  is  nobody  to  consent  but  thi 

putative  fiither,  and  nobody  else  can  be  meant.     If,  by  a  mon 

strict  construction,  the  act  is  held  only  to  extend  to  cases  when 

there  is  a  lawful  father,  then  this  case  is  not  within  it,  and  no  c<ni 

sent  was  necessary.    The  case  of  Rex  v.  Cornfortk  is  a  stronj 

authority^  and  the  form  in  which  it  came  on  does  not  weaken  i( 

It  was  a  determination  on  the  construction  of  a  statute,  and  then 

forest  made  no  difierence  whether  it  was  a  civil  or  a  criminal  cast 

—  The  order  was  confirmed. 

A  marriage  be-       98.  Rex  v.  Hodnett,  H.  T.  26  G.  3.  1  T.  R.  96.  —  M-  A^»  •" 

tweeo  two  m-     illegitimate  child,  was  born  in  the  parish  of  //.     On  the  10th  o 

^ni«,  celebrated  January    1782,    she,  being  then    under   21    years  of  ^^e^  ^ 

pJo^^S'it.        'nan'iei  to  R.  T.,  who  was  born  in  the  parish  of  S.y  and  wh( 

Mfiflf,  and  with-  ^^    *'®^     ^^^^    under    21     years    of    age,     and     illegitimate 

out  the  coatent  ds  appeared  by  the  several   registers  of  her   baptism,  and  !»< 

orelthcrparento  evidence  of  the  mother  of  the  said  M.  Af.     The  putative  fatbe« 

•^gn»|^».i«  ofR.  T.  died  in  1779,  and  his  mother  died  in  1764.  The  putatin 

!wG«  c  S3      ^*^^®''  of  M.  M.  died  several  years  previous  to  her  marriage;  an^ 

although  both     ^^^  mother  in  the  year  1772  married  R.  Z.,  who,  as  well  as  htf 

tlic  parties  are     wife,  is  still  living.     Neitlier  R.  T.  the  husband,  nor  M.  M*  »* 

dtkkitimaief       Wife,  had  ever  any  guardian  or  guardians  appointed  for  either  oi 

aud  no  settle*     them,  nor  was  any  consent  given  to  their  marriage  by  «ny  ?^^^ 
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acthig  III  that  character,  or  hf  the  parent  or  parenU  on  ei^er  ment  can  be 

tide.   No  wUnesse*  wppesLved  on  procuring  the  licence  from  the  gained  under  it. 

anrogate,  dcfwing  to  the  consent  of  the  parents  or  guardian  on 

either  mie  hanog  been  obtained,  or  that  the  paiiies  to  be  married 

mre  of  the  age  of  consent ;  but  the  person  who  applied  for  a 

KoeBcei  being  the  said  R.  T.,  swore  that  the  parties  were  both' 

of  lee.  —  IW  question  for  the  opinion  of  the  Court  turns  on  the 

qliditj  of  this  marriage.  —  Lord   Mansfield  C.  J.      Before 

diiiactofpBriiament  passed,  by  the  laws  then  in  being,  if  a  man 

ud  wooMn  made  a  contract  in  private  per  verba  dt  prageitti,  and 

kept  it  a  secret,  and  afterwards  there  was  a  public  marriage 

nleioDized  by  either  of  them,  and  issue  born  of  that  marriage^ 

MvertheleBs  the  private  contract  took  place  of  the  subsequent 

Borriige,  because  the  canon  law  compelled  a  strict  observance     ' 

ef  these  contracts,  and  decreed  them  to  be  solemnized  in  the 

&oe  of  the  church.     Therefore  clandestine  marriages  were  so  far 

tohemrepracticables  but  they  were  contrary  to  law.     The  law  of 

W  executed  by  the  ecclesiastical  courts  prohibited  it,  and 

it  unlawful  to  marry  any  person  in  private ;  so  that  do  cler- 

Of  reputation  dared  to  marry  any  persons  without  either 

or  banns.     If  they  married  with  licence,  there  was  an  oath 

^  the  parties  were  of  age,  or,  if  binder  age,  that  they  had  the 

consent  of  parente  or  guardians.     If  by  banns,  it  was  no  objection 

to  the  marriage  that  the  parties  were  under  age.     AH  other 

nnrriases  were  illegal,  but  not  being  vacated,  they  still  went  on* 

Therefore  this  act  was  passed  in  order  to  prevent  these  illegal 

practices,  which  were  become  so  very  enormous,  that  places  were 

R^  apart  in  ike  Fleet  and  other  prisons  for  the  purpose  of  cele-* 

hntiDg  chmdestine  marriages.    The  Court  of  Chancery,  on  •the 

gTooDAof  its  illegality,  made  it  a  contempt  of  the  Court  to  marry 

ooeofitivards  in  this  manner.    They  committed  the  offenders 

topnsoD;  hot  that  mode  of  punishment  was  found  ridiculous  and 

loelleetual.  Then  this  act  was  introduced  to  remedy  the  mischiefi 

^)  io  ikct,  only   made  that  less  practicable  which  was  before 

wegd.   So  that  I  cannot  go  into  arguments  on  the  impolicy  of 

^elav;  and  if  I  could,  it  would  be  sufficient  to  say,  that  several 

attenpti  have  been  made  to  repeal  this  law  in  parliament,  all  of 

vliich  have  proved  ineffectual.     Then  the  question  is,  What  is 

Ihe  lav  ?    The  meaning  of  the  act  is,  that  where  there  ia  the 

^"tttntofafather  or  guardian  lawfully  appointed,  or  of  a  mother, 

«  guardian  appointed  by  the  Court  of  Chancery,  the  marriage 

^  he  Talid ;  but  here  there  was  no  consent  by  any  one ;  con- 

^^^■Atlj,  in  my  opinion,  it  is  void  by  the  marriage  att.     There 

^^itason  to  except  illegitimate  children,  for  they  are  within  the 

^Klaeb  intended  to  be  remedied  by  the  act.    The  rest  of  the 

^p^ concurred,  and  the  order  removing  the  paupers  from  S.  to 

"•  tag  confirmed. 

^-  Rex  V.  Brampian,  M,  T,  49  G.  3.  10  Eait,  282.  —  Evidence  Evidence  of 

"tt  Bri^tiA  subjects  in  a  foreign  country  beinff  desirous  \  of  in-  Bunrri^gt. 

|f"*|rrying,  went  to  a  chapel  for  that  purpose  where  a  service  in 

.  ^g^e  of  the  country  was  read  by  a  person  habited  like  a 

^|^»  and  interpreted    into  English   by .  the   officiating  cleric, 

^service  the  parties  understood  to  be  the  marriage  service  of 

"^  ^rch  of  England,  and  they  received  a  certificate  of  the 

'^''^>  which  was  afterwards  lost,  ia  sufioient  vdiereon  to  ground 
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a  presumption  (nothing  appearing    to  the  contrary)  that  tb 

marriage   was    duly  ceiebrat«l   according    to    the  law  of  tba 

country,  particularly  after  eleven  years  cohabitation  as  roan  an 

wife  till  the  period  of  her  husband's  death.  —  And  such  Briik 

subjects  being  attached  at  the  time  to  the  British  army  on  servie 

in  such  foreign  country,  and  having  militar}'   possession  of  tb 

place,  it  seems  that  such  marriage  solemnized  by  a  priest  in  ho[ 

orders  (of  which  this  would  be  re^onable  evidence),  would  be 

good    marriage  by    the   law    of  England  as    a  marriage  con 

tract,  per  verba  de  prasenii  before  the  marriage   act ;  marriage 

^     beyona  sea  being  excepted  by  that  act.     And  it  would  make  a 

difference  if  solemnized  by  a  Roman  Catholic  priest. 

U^^T^       100.  Rexy.  BiUingshurst,  M.  T.  53  G.  3.  S  M.Sf  S.  230.  -  Th 

•urnamc  wm       Quarter  Sessions  upon  appeal  confirmed  an  order  of  removal  a 

A.L  was  mar-  Cr.  jS.,  his  wife  and  children,  from  the  parish  of  5.  to  B.^  subjed 

riedbylMnnsby  &c.  —  The  pauper,   whose    baptismal    and    surname    is  A*  L 

the  name  of  G.    and  whose  legal  settlement  is  in  ^.,  was  married  to  his  presea 

^.,  having  been  ^j^-^  jjj  ^j^^  parish  of  Z#.,  by  banns,  about  four  years  ago,  by  tb 

pariairJ^rc^he  "*™®  ^^  ^*  ^'     Previously  to  his  marriage  he  had  resided  ab^fl 

resided,  and       three  years  at  L.^  during  which  time  and  from  his  first  coming  iii 

was  narried  by  that  parish,   and   during  ail  the   time   he   remained   there,  M 

that  n«ne  only    afterwards  until  and  at  the  time  of  his  removal,  he  was  known  Iw 

from  ^'".Jj^*^^  the  name  of  G.  S.  only.     The  wife  and  children  have  no  settlemea 

parish^un  bis      '"  ^'^  "D^^ss  they  have  acquired  one  by  the  marriage.  —  Low 

marriage  which  Ellbnborough  C.  J.     AH  that  the  law  requires  on  this  subjec 

was  about  three  is,  that  marriages  shall  be  solemnized  either  by  licence  or  pub 

years:  Held,      Hcation  of  banns,  otherwise   the  stat.  26  G. 2.  c.  33.  §8 -declare 

^  ****  ™J^j    that  they  shall  be  void.     The  statute  does  not  specify  what  shal 

and  Uierefore  '  ^®  necessary  to  be  observed  in  the  publication  of  l>anns,  or  iha 

the  wife  and       ^^  banns  shall  be  published  in  the  true  names,  but  certainly  i 

children  enti-      must  be  understood  as  the  clear  intention  of  the  legislature  thi 

tied  totbe  hus-    the  banns  shall  be  published  in  the  true  names,  because  it  require 

band's  settle-      j|jq^  notice  in  writing  shall  be  delivered  to  the  minister  of  the  tra 

christian  and  surnames  of  the  parties  seven  days  before  the  pubuc 
ation,  and  unless  such  notice  be  given  he  is  not  obliged  to  publii 
the  bann8»  The  question  then  is,  Has  there  been  in  this  case  tbi 
which  is  required,  a  due  notification  by  the  minister  on  a  Sunday  i 
time  of  divine  service,  of  one  of  the  persons  intending  to  contr« 
marriage  ?  Now  it  appears  that  such  notification  has  been  madeb 
the  name  of  G.  5.,  by  which  name  alone  the  party  was  known  in  ti 
place  where  he  resided,  and  which  he  had  borne  for  three  y^^ 
prior  to  the  celebration  of  the  marriage  in  that  place,  and  that  li 
was  not  febown  there  by  any  other  name.  It  would  lead  • 
perilous  consequences  if,  in  every  case,  an  inquiry  were  to  « 
instituted  at  the  hazard  of  endangering  the  marriage  of  a  wonofl 
who  had  every  reason  to  think  she  was  acquiring  a  legitinj9| 
husband,  whether  the  name  by  which  the  husband  was  notified  i 
the  banns  were  strictly  his  baptismal  name,  or  whether  at  til 
period  of  his  baptism  he  may  not  have  received  some  other  nW 
What  the  consequences  might  be  of  encouraging  such  inqu*''^ 
as  to  the  avoiding  of  marriages  and  bastardising  the  issue  oi  tnea 
it  is  not  very  difficult  to  imagine.  The  object  o^  the  statute  m  W 
publication  of  banns  was  to  secure  notoriety,  to  apprize  *''  P^"^^ 
of  the  intention  of  the  parties  to  contract  marriage,  and  bow 
tba  c^ject  be  better  attained  than  by.  a  publicatian  in  ^^  ^'^^^  ^ 
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vliieb  the  party  is  known?    If  the  publication  there  had  been  in 

^mm^A.  L.  it  woald  not  of  itself  have  drawn  any  attention 

lodieptfty,  becaxse  he  was  unknown  by  that  name,  and  its  being  ' 

coBpkdwith  the  name  of  the  woman,  who  probably  was  known, 

voohi,  perhaps,  have  led  those  who  knew  her  and  knew  that  she 

wBsaiNwt  to  be  married  to  a  person  of  another  name,  to  suppose 

ertler  that  these  were  not  the  same  parties,  or  that  there  was  some 

flfaake.   Therefore  the  publication  in  the  real  name,  instead  of 

M^  notice  to  all  persons,  would  have  operated  as  a  deception, 

sod  it  is  strictly  correct  to  say  that  the  original  name,  in  this  case, 

would  Dot  have  been  the  true  name  within  the  meaning  Of  the 

statote.    On  these  pounds  I  think  that  the  act  only  meant  to 

require  that  the  parties  should  be  published  by  their  known  and 

acknowledged  names,  and  to  hold  a  different  construction  would 

nake  amani^  by  banns  a  snare,  and  in  many  instances,  a  ruin 

upon  ianocent  parties.    The  Court,  therefore,  cannot  lend  itself  to 

aceestniction  which  would  i>e  pregnant  with  such  consequences. 

-^Lb  Blanc  J.    This  question  comes  before  the  Court  under 

ammtances  which  strip  it  of  any  thing  like  fraud.    The  pauper, 

wka  was  known  in  the  parish  by  the  name  of  G.  <S.  onlv,  is  notified 

to  the  minister  by  that  name,  and  the  banns  are  regularly  published 

in  that  name  in  the  parish  chufch.     And  the  objection  is  that  the 

*  ige  is  Dull  and  void  because  the  name  of  G.  is  not  the  true 

by  which  he  was  baptitBcd,  and  because  Smith  is  not  his  true 

ne,  wherefore  it  is  argued  that  this  was  a  marriage  without 

pviblication  of  banns.    It  is  material  to  look  to  the  marriage  act  in 

<>nler  to  see  in  what  way  it  directs  the  banns  to  be  published. 

The  only  clause  which  directs  the  true  character  and  surnames  to 

be  ued,  is  the  second,  and  that  has  reference  to  the  notice  to  be 

givea  to  die  minister^  it  requires  that  a  notice  in  writing  shall  be 

defiveredofthe  true  christian  and  surnames  of  the  persons  to  be 

v^^wied,    A  subsequent   clause   {§S.)   forbids  any    person  -  to 

aoleonitse  marriage  without  publication  of  banns  unless  by  licence 

viMler  the  pain  of  being  aojudged  guilty  of  felony,  and  provides 

^  the  puDisbment  of  persons  who  shall  so  do,  and  then  it  con* 

tludes,  "that  all  marriages  solemnized  without  publication  of 

**  hasm  or  licence  shall  be  null  and  void  to  all  intents  and  purposes." 

To  be  sore  the  argument  here  must  necessarily  be»  that  a  marriage 

hjbumi  which  are  published  not  in  the  true  christian  and  sur- 

.   iVBtt  of  the  parties  is  a  marriage  without  publication  of  banns* 

i  ^  I  eannot  accede  to  that  argument,  recollecting  what  was  the 

[   4)ect  of  this  provision  in  the  marria^  act.     The  obiect  of  it  was 

!    to  ianre  notoriety  to  the  transaction,  and  I  think  the  Court* 

.'    ncolkctiDg  that,  cannot  say- that  a^  marriage  by  banns  published 

f    k  the  Danes  by  which  alone  the  party  was  known,  is  a  marriage 

!     ffUoatjmblication  of  banns.  The  argument  is,  that  a  marriage  by 

^     pvhlica&on  of  banns  means  by  publication  of  banns  in  the  real  names 

^     of  the  parties  only,  but  the  statute  has  said  no  such  thing.    If  the 

b«u»be  published  in  the  names  of  the  party  by  which  alone  he  is 

kaovn,  and  there  is  no  fraud,  whether  that  be  the  true  christian  or 

mniame  of  the  party  or  not,  I  think  the  marriage  is  good  within  ' 

theoieaniBg  of  the  statute.     Therefore  I  am  of  opinion,  that  upon 

ikyrcient  occasion,  everjr  thing  was  done  that  was  sufficient  to 

give  dat  notification  of  the  marriage,  which  it  was  the  object  of 

tbematiiage  act  to  insuret^PsR  Cvriam  :  Order  of  Sessions  con* 

DfBISd. 

?oi.  n,  '  — ^ 
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A  iBftrriage  bj 
licence  not  in 
the  inan*fl  real  • 
name,  but  in 
the  name  which 
he  had  assumed 
because  he  had 
deserted,  he  be^ 
ing  known  bj  , 
that  name  only 
in  the  pbice 
where  he  lodged 
and  was  mar- 
ried, and  where 
he  bad  resided^ 
sixteen  weeks, 
held  a  valid 
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marriage. 


The  husband's 
settlement,  if 
known,  is,  by 
the  marriage,  ' 
communicated 
to  the  wife. 
S.  C.  Sett  and 
Rem.  €6, 
I  Sess.  Cas.  85. 


101. Rexy.  Burton-upon-Trfnt,  H.  T.55  0.S.SM.  Sf  &5S7.- 
Upon  an  appeal  against  an  order  for  the  removal  of  Eliat  Pria 
from  G*  to  B.,  the  Sessions  confirmed  the  order,  subject,  &c. 
The  pauperis  father  who  was  settled  at  Desford^  and  whose  real 
name  was  Joseph  Price^  was  married  at  Leicester  by  licence,  by 
the  name  of  Joseph  Grewy  having  changed  his  name  to  Grm 
because  he  had  deserted  from  the  army,  and  he  was  known  by 
that  name  only  at  Leicester,  where  he  lodged  at  the  time  of  fn 
marriage,  and  where  he  had  resided  sixteen  weeks.    He  never 
passed  by  any  name  but  Price  in  his  father's  family,  and  in  the 
place  where  they  resided.     His  wife  did  not  know  his  real  naae 
till  a  fortnight  after  the  marriage,  when  he  told  it  her.    The 
pauper  was  the  issue  of  this  marriage,  and  was  born  iC  B.,  simI 
af^er  his  birth  his  parents  were  ^narried  by  the  true  name.    The 
Sessions  considered  the  first  marriage  as  invalid,  and  therefore 
that  the  pauper  was  not  entitled  to  his  father's  settlement.  —  LoiP 
Ellenborough  C.  J.     There  is  not  any  occasion  to  trouble  the 
other  side.  If  this  name  had  been  assunwa  for  thepurpose  of  fraud, 
in  order  to  enable  the  party  to  contract  marriage,  and  to  conceal 
himself  from  the  party  to  whom  he  was  about  to  be  married,  that 
would  have  been  a  fraud  on  the  marriage  act  and  the  rights  of 
marriage,  and  the  Court  would  not  have  given  effect  to  any  such 
corrupt  purpose.    But  where  a  name  has  been  previously  assumed, 
so  as  to  have  beconoe  the  name  whicb  the  party  has  acquired  by 
reputation,  that  is,  within  the  meaning  of  the  marriage  act,  the   ^ 
party's  true  name.    The  same  law  has  been  recognized  in  the  case 
of  negotiable  instruments,  where  if  a  party  sign  an  instrument  in  a 
name  asamned  by  him  for  other  purposes  a  considerable  tim^ 
before,  such  sigiuttuTe  will  not  amount  to  a  forgery  ;  but  otherwise, 
if  he  assume  a  name  by  which  he  had  never  been  known  before 
for  the  purpose  of  fraud.(a )  Now  here  the  party  assumed  the  naiK 
for  the  purpose  of  concealment,  and  not  of  fraud   upon  the 
marriage,  and  be  was  known  by  that  name  alone  for  sixteen  weeks 
in  the  place  where  he  was  married.  It  seems  to  me,  therefore,  that 
he  had  acquired  the  name,  aijd  that  to  have  had  a  licence  in  aoy 
other  name  would  have  been  a  fraud  on  the  marriage  act  —  Ls 
BlancT  J.    The  name  was  assumed  by  the  father  for  the  purpoK 
of  concealing  himself  as  a  deserter  from  His  Majesty's  service,  and 
not  with  a  view  to  impose  upon  the  woman  whom  he  married.  — 
Baylby  J.     The  Sessions  may  always  draw  the  line  whether  die 
name  was  assumed  for  a  fraudulent  purpose,  as  it   regards  the 
•marriage  or  not.  —  Orders  quashed. 

III.  Of  the  Wife's  Settlement  in  Right  of  the  Husband. 

102.  Apj)oiens  v.  Dunstvell,  E.T.  11  W.S.MSS.  —  A  sindc 
woman,  being  legally  settled  in  the  parish  of  Z>.,  came  intouie 
parish  of  A*,  and  there  married  a  strolling  player,  yrho  upon  bis 
death-bed  declared,  that  he  was  bom  in  the  parish  of  W.  The 
woman  was  removed,  by  an  order  of  two  justices,  from  A*  toDn 
the  place  of  her  maiden  settlement. — Fortbscvb  objected  to  this 
order,  that  the  woman's  settlement  was  in  the  place  vi^here  her 
husband  was  born.* — The  Court:  Although  the  husbar^d  m^ 
be  settled  in  the  parish  of  W.^  yet  the  wife  cannot  be  said  to  be 

(n)  Rex  0.  Shepherd,  2  East's  P.C.  9f>7. .    Aickle's  case,  t*.  9«a« 
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lait  legallj settled  there*  accordiog  to  the  statute  IS&  H  Car.^. 

e^l2.kr  «be  never  was  at  that  place  (a),  and  therefore  could  not  (a)  But  see  the 

lire  witl^  him  fortj  days  irremovable  as  part  of  his  family:  so  if  following  caiet. 

t  msakne  an  estate  in  a  parish,  and  do  not  live  there,  he  cannot 

be  seoK  tliere ;  but  if  he  ever  lived  there  forty  days,  he  will  be 

leUled  there. 

m.  Si.  Gila  V.  Everslet/,  H.  T.  10  G.  1.  2  Sets.  Cas.  116.—  A  wktowibOi 
W*  C.  irss  bom  in  the  parish  of  St,  G.,  and  was  bound  apprentice  be  seat  to  ber 
for  seren  yevs  in  E.,  where  he  served  two  years ;  but  his  master  ^»«b«nd*»  kat 
Aihog  in  his  circumstances,  he  removed  back  to  Si.  G.,  where  he  ^!a*JJJj 
Birried,  bad  three  diildren,  and  died.     The  wife  and  the  three  nerwyrasttthe 
diiklrett  were  removed,  by  an  order  of  two  justices,  from  Si.  G.$  place  in  bis  life- 
to  £.  —  Reeve  :  The  wife  cannot  take  the  benefit  of  her  hus*  time,  if  sbe  has 
biDd'g  right  of  settlement  after  his  death,  as  she  had  not  taken  "^^  g«ined  a 
any  idfintage  of  it  in  his  lifetime,  but  had  waived  it,  and  fixed  in  ^e^JJ*^*'™*'"* 
iMtberplftoe. —  Etrb  and  FoaTEScua  Js.  The  wife  and  children   s^  q  i  i^ 
Mrt  be  leot  to  the  last  legal  settlement  of  the  husband  and  father ;   Ray.  1332.' 
ibr  hk  leUlement  is  their  settlement,  and  birth  makes  no  settle-  1  Str.  580. 
■nt  bat  in  the  case  of  a  bastardy  who  is  not  considered  as  the  ^  ^^*  ^^^ 
diiU  of  any,  and  is  therefore  a  vagrant,  and  can  gain  no  settlement  ^^^'  ^^ 
bat  by  birtii«  —  The  order  was  confirmed. 

Id.  Bex  V.  Ayihorji  Rooding,  M.  T.  30  G.  2.  Burr.  S.  C.  4?12.   A  wife  cannot 
-  JF. C.  the  paupers  husband  was  legally  settled  at  fT.  /?.,  from  «""  •  "^tt**- 
which  place  he  went  away,  and  deserted  his  wife  and  children,  ^j" dlsdnrt* 
The  wife  left  fF.  /?.,  and  went,  with  her  children,  and  lived  forty  f^ni  her  bus- 
^yi»  without  ber  husband,  in  a  copyhold  tenement  of  her  bus*  band  during  tbc 
hiod'sMmat  A.  R.     Legal  notice  to  depart  from  this  tenement  coverture. 
^"K  giTen  to  her  within  the  forty  days  by  the  parish-officers  of 
^S.1  which  she  not  doing,  two  justices  removed  her  from 
^^^CQoe  to  tbe  parish   of  IV,  R.^  as  a  person  likely  to  become 
dbrgeafaie.  —  The   CouaT  were  unanimously  of  opinion,   that 
fH^foa^  the  wife  could  not  gain  a  settlement  for  her  husband  by 
Midiog  iniy  days  upon  his  own  estate*  yet  that  she  was  irre- 
''^'ibie  from  the  property  of  her  husband  upon  being  only  like!  v 
to  become  chargeable :  for  she  had  a  natural,  or  at  least  a  matri- 
aooiil, right  to  go  to  her  husband's  estate;  and  as  there  does  not 
flfpctf  to  be  any  dissent  of  her  husband,  it  shall  be  presumed 
w  he  consented. 

IV.  Of  the  Wife's  Settlement  in  her  oum  Right. 

105.  Rex  V.  Wilshorough  Green,  M.  T.  12  Ann.  Foley,  249.—  The  wife's  aet- 
The  order  of  two  justices  recited,  that  **  whereas  complaint  has  t^^mMtin  her 
"  becQ  made  unto  us,  by  the  churchwardens  and  overseers  of  the  ert?nmshaiby 
"  pariib  of  D.,  that  A.^  the  wife  of  A.  P.,   with  H.  her  son,  \^  iSrrying  a 
^  ^ed  three  years,  is  come  into  Ihc  said  parish  of  D.%  and  is  Seoichnuxn,  who 
**  likely  to  become  chargeable    to  the    saia  parish  of  D.  ;  and  had  no  settle- 
**  that  the  said  A.  P.    is  a   Scotchman,  not   having  any    legal  ™«"* '"  ^"«- 
||icttleroent   in  Great  Britain;    which    complaint  we    do    ad-  „^?;,,oh"' 
^jodp  to  be  true;  and  we  do  adjudge  the  said  A.^  with  her  andberchil* 
*'»ia  child,  to  be  likely  to  be  chargeable  to  the  said  parish  of  dren. 
'*D*j  and  we  do  also  adjudge  the  place  of  their  last  legal  settle- 
^\,  to  be  at  W.  G.  ;  and  therefore  order,  that  they  femove  her 
^*pd  her  child  thither,  as  being  A.^%  settlement  before  hfer  mar- 
"^'*— An  exception  was  taken  to  this  order,  that  the  pauper 
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was  a  married  vroman,  and  by  her  marriage  she  ought  lobesetddi ; 
where  her  husband  was ;  and  that  therefore  this  order  could  noi , 
be  right ;  for  if  the  justices  may  send  away  a  wife»  it  is  makiog  •  ' 
divorce  between  husband  and  wife ;  and   as  he  is  a  Scotdinuaif 
they  ought  to  send  her,  as  part  of  bis  family,  to  the  bordering 
counties  of  Scotland,  according  to  the  statute  S9  Eliz,  c.  4.  ^  6.— 
In  the  raportof  The  Court  held,  that  although  she  was  a  married  woman,  yet  ai 
duscaseby        her  husband  had  no  settlement,  she  could  not  gain  any  otbec 
Gilbert  it  ap-      settlement  than  that  which  she  had  before  marriaffe:  andasfot 
P**" *y^       divorce,  it  was  none ;  for  the  husband  might  go  to  her  as  well  4 
w9^9t  Dun/ark.    ^^  ^^  ^  ^^  j^^  ^  ^^j  ^  ^^  ^^^  husband,  nothing  in  the  ordc^ 

appears  as  to  him,  whether  in  England  or  not ;  so  the  order  w« 
by  THE  WHOLE  CouRT  confirmed. 

.  106.  Appotens  v.  Dunmell^  M.  T.  1  G.  1.  1  Sest.  Caf.  80.-^^ 
On  a  motion  to  quash  an  order  of  removal,  it  appeared  thitt  ~ 
woman  had  married  a  strolling  player,  who  afterwards  left  ' 
upon  the  parish  ;  and  not  being  able  to  discover  the  last  plao 
her  husband's  settlement,  two  justices  removed  her  to  tlfe 
A.^  where  she  was  last  legally  settled  previous  to  her  marriage, 
counsel  for  the  respondents  relied  upon  the  case  of  Btx 
WUsborough  Green  (a),  where  an  order  was  made  for  remo^' 
M.  C,  the  wife  of  a  Scotchman  ^  in  the  service  of  Queen  Aki 
to  the  place  where  she  was  settled  previous  to  her  marriage, 
husband  not  having  gained  any  settlement  for  himself  in  Englay 
But  on  the  other  side  it  was  contended,  that  the  case  is  material^  i 
different  from  the  present  case;  for  that  a  man  bom  out  £ 
England  can  have  no  natural  settlement  here,  and  therefore  aA 
acquired  settlement  must  be  shown ;  but  that  the  husband  of  the 
rpresent  pauper  was  a  native  of  England,  and  therefore  must  be 
•presumed  to  have  a  settlement  somewhere  within  the  kingdom.^ 
The. Chief  Justice:  It  does  not  appear  here  but  that  the  vi^ 
is  sent  from  her  husband ;  if  it  had  been  said  that  the  husband 
•was  dead,  and  that  no  settlement  appeared,  I  should  have  thougbt 
the  order  good.  Besides,  if  a  woman  marry  a  man  who  has  a 
•settlement  which  he  never  uses,  and  she  never  was  there,  w^ 
cannot  be  said  to  be  last  legally  settled  there ;  for  the  act  require* 
.forty  days'  residence :  so  if  a  man  has  an  estate  in  a  parish  and  do 
not  live  there,  he  cannot  be  sent  there ;  but  if  he  had  lived  there 
forty  days,  he  had  been  settled  there.  —  Quashed. 

107.  St.  Giles's  y.'St.  Margamt^  Westminster,  E.T.  2G.I 
1  Sess.  Cases,  104. —  S.  E,,  after  having  gained  a  settlement  in  ber 
without  a  Mttle-  ^^^  right,  married  an  Irishman  who  had  not  gained  any  settlement 
SS^«to^«  *"  England.  The  question  was,  Whether,  on  her  becoming  charec- 
^^^  able,  she  should  not  so  far  partake  of  the  circumstances  of  ber 

husband  as  to  lose  her  former,  settlement  ?  for  that  if  she  did  not 

partake  of  the  fate  of  her  husband  it  would  cause  a  divorce.    On 

(a)^fiie,pl.l05.  the  other  side  the  cases  of  Rex,  v.  Wilsborough  Green  {b)  and 

Marston  v.  Hanxvav  (c)  were  cited ;  and  it  was  observed  that  the 
(c)  JPM,  p.  70.  msn  was  dead,  so  that  it  could  cause  no  separation.^ — The  Coub^ 
fMijf.  seemed  to  think  tfiat  the  settlement  was  revived,  being  only  ^j^ 

suspense  during  the  life  of  the  husband;  and  in  H.  T.  SG*l*^^ 

was  adjudged  that  she  should  be  sent  to  her  settlement  before 

marriage* 

T^  wUe's  set-        i<j8.  Rex  v.  Westerham,  H.  T.  \2G.  1.  Editor'*  M5S.-Two 

t|«ii|M|(  retums  justices  removed  E.  P.,  and  her  child  of  nine  years  old,  froP  the 


A  woman  irho 
marriei  a  man 
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^snA  of  C.  to  the  parish  of  W,f  as  to  the  place  of  the  mother's  whenew  it  tp. 
Mttiement  previous  to  her  marriage.     The   Sessions  on  appeal  peanthatdM 
quashed  the  order  of  the  two  justices,  and  stated  specially,  that  l>usband's  tct- 
"  It  appeared  by  the  testimony  of  E.  P.,  that  the  said  E.  A  was,  ^T°'  ^^^ 
•*  at  the  time  of  the  said  order  made,  a  married  woman ;  and  that  her   g  q  ^^^^ 
*•  husband  was  one  T.  P.,  who  was  born  in  Wiltshire^  but  in  what  gas.  apfstr. 
"  pJice  or  parish  he  had  a  settlement  he  never  informed  her,  nor  683. 
^  did  she  know ;  but  that  he  was  run  away  and  still  living,  for  what 
"fhe  imew/'    These  orders  being  removed  into  the  Court  of 
Kiog*8  Bench,  the  Court  quashed  the  order  of  Sessions,  and  con- 
firmed the  order  of  the  two  justices ;  fdl*  that  whether  the  husband 
belinngor  dead  signifies  nothing,  for  unless  it  appear  that  he  has 
a  settlement  the  woman  must  be  sent  to  the  place  of  her  settle- 
ment before  marriage.     Suppose  the  husband  was  born  on  the 
seat,  or  in  Ireland^  &c.,  if  the  woman  might  not  be  sent  to 
of  her  settlement  before  marriage,  she  might  be  starved* 
ReiY.  St.  Botolphy  Bishopseate,  H.  T.  28  G.2.  Burr.  S.  C.  Tbe  aetttement 
567>— £.,  the  pauper,  had  acquired  a  settlement  of  her  own  before  of  •  ^^«  in  t^r 
Damage  by  service  to  Mr.  F.  in  the  parish  of  5^.  Botolph ;  she  ^''^^^^Jj^^ 
then  named  an  Irish  sailor,  who  had  no  settlement  as  far  as  she  b^h^J'^^JJ?*'*^ 
Imew  of,  and  who  was  alive  as  she  believed ;  having,  two  months  i^g  ^  mmn 
ago,  heard  that  he  was  so.     The  Sessions  held  St.  Botolph*%  to  be  who  has  no 
her  1^1  settlement,  and  removed  her  and  her  child  thither  as  to  settlement,  but 
her  bst  legal  settlement.    It  was  objecl^ed  in  the  Court  of  King's  «««^?««  «J«< 
Bach,  that  it  is  a  settled  point,  that  if  a  woman  having  a  settle-  "i^^^^^ 
nent marry  a  man  who  has  none,  her  settlement  is  suspended  during  ^|^, 
thecorerture ;  and  that  she  cannot  be  removed  during  the  coverture  g^  ^Un  v^ 
t^her  maiden  settlement,  because  it  would  divorce  a  man  from  his  Eastbourne, 
vife:  udthe  case  of  Rex  v.  Norton  was  cited. — Rjdbr  C.  J.  now  4  East,  ipSi 
deltreredthe  resolution  of  the  Court:  We  are  of  opinion,  that 
bodi  the  mother  and  the  child  are  settled  in  St,  Botolph*s.'^l  shall 
^ooader  it,  first,  Independently  of  the  authorities  cited ;  and, 
SKOKDiT,  As  it  stands  on  the  authorities.     First, — Independ* 
c^y  of  the  authorities.     The  act  o^^^SEliz,  c.2.  has  two  defects; 
^«  the  want  of  due  regulations  and  employment  of  the  poor  in 
^  proper  parishes,  and  the  want  of  restraint  from  going  into, 
other  parishes.    Now,  in  order  to  remedy  these  defects,  the  act  of 
13&- 14 Car. 2.  c.  12.  was  made;   which  enumerates  the  several 
OSes  of  the  defects  of  the  former  law  concerning  the  settling  of  the 
poor,  and  then  provides  a  remedy  for  them.     This  act  first  created. 
^  fight  of  settlement  in  parishes.     The  subsequent  acts  I  will 
wt  now  meddle  with;  for  this  brings  the  case  of  the  wife  to  a 
P^  Her  case  may  be   considered  within  this  act 'only,  viz« 
jj^ethershe  had  a  settlement  in  St.  Botolph's  or  not?     Now  St. 
'?'^A'»  was,  certainly,  once  her  settlement ;  and  would  so  con- 
tinue till  ihe  should  have  gained  another :  and  it  appears  that  she 
never  has  gained  another  since.     The  first  and  the  last  of  these 
pwitiong  are  clear.    The  only  question,  therefore,  is  on  the  second^ 
JJ^  Whether  the  fornoer  settlement  in  St.  Botolph*B  was  determined 
oefore  she  is  supposed  to  have  gained  a  new  one  ?     But  this  former 
dement  could  not  cease ;  but  would  continue  during  life,  or  till 
%i)ev  one  should  he  gained  :  there  is  no  case  where  a  settlement 
®J*«»hy  any  other  method.     A  man  cannot  give  away,  or  release^ 
*JMpend  his  settlement ;  for  the  public  is  concernea  in  it  as  well 
«  himself.   Tlie  chief  argument  made  use  of  e  contra,  is  from  the 
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constant  rule  of  a  wife's  acquiring  a  settlement  from  her  husband, 
(o)^ni»,pl.l07.   or  a  child  from  its  parent ;  as  in  the  case  of  St,  GUes'Sy  Reading.(a) 

But  the  case  of  St.  Giles's,  Reading,  is  not  ad  idem  ;  for  here  she 
gets  no  settlement  from  her  husband ;  there,  she  did  :  so  that  the 
reason  of  that  case  fails  here.  Indeed,  if  a  man  has  a  settlement, 
his  wife  and  children  will  be  entitled  to  it ;  and  their  settlement  most 
be  the  same  with  his :  but  if  he  has  none,  they  can  then  have  none 
from  him  :  but  the  wife's  maiden  settlement  continues  and  remains 
as  it  was.  It  is  objected,  that  this  will  separate  the  wife  from  her 
husband,  and  amount,  in  effect,  to  a  divorce :  but  they  are  separated 
already  ;  for  he  has  left  her.  And  indeed,  since  he  has  no  settle- 
ment of  his  own,  he  may  as  well  go  to  her  in  her  own  maiden  set- 
tlement, as  in  any  other  place.  It  may  be  also  said,  that  this  will 
be  a  hardship  upon  the  parish  where  the  woman  was  settled  before 
her  marriage,  as  it  will  oblige  that  parish  to  maintain  the  woflp 
after  her  corerture,  when  they  ought  to  be  discharged  of  her.  l(p 
that  is  no  hardship  upon  them,  if  her  former  settlement  was  nev^ 
determined,  because,  as  long  as  that  continues,  it  is  their  dutj  to 
maintain  her.  Secondly,  I  will  consider  this  question  as  it  standi 
upon  the  cases  and  authorities.  There  are  five  cases  with  regard 
to  the  wife ;  Rex  v.  fVilsborough  Green,  in  point,  both  as  to  the 
(b)Jnte,ii\AOS.  mother  and  child  (b) :  Appotens  v.Dunstoell  (c),  where  both  ordcw 
(c)^nie,pl.iOG.  were  quashed,  because  it  did  not  appear  that  the  husband  was 

dead;  but  Parker  C.J.  said,  that  if  the  husband  had  been  dead, 
(</)^fito,pi.l07.  she  ought  to  be  sent  to  her  maiden  settlement;  the  case  [d]  he- 
(e)  Burr.  S.  C.  ^^^^^  S^  Giles's  v.  St,  Margaret's  .•  Rex  v.  Chtdingstone  (e),  where 


pagers*. 
{g)  Fort.  817. 


it  was  held,  that,  whether  the  husband  be  alive  or  dead,  the  wife 
ought  to  be  sent  to  the  place  of  her  settlement  before  manriage: 
and  Hantoay  and  Marston  (g),  where  all  the  family  were  vagrants, 
and  the  mother  was  sent  to  the  place  of  her  maiden  settlement, 
and  the  order  was  confirmed  as  to  her,  though  not  as  to  the 
children.  Now  four  of  thes3  cases  are  in  point,  that  the  wife's 
maiden  settlement  remains,  unless  she  acquires  another :  and  the 
FIFTH  is  pretty  nearly  so.  But  the  case  of  Rex  v.  Norton  has 
been  cited,  and  much  relied  upon,  as  a  direct  authority  to  the 
contrary ;  and  I  frankly  own,  that  I  cannot  reconcile  this  case  to 
those  I  have  mentioned.  It  does  not  appear  in  the  case  of  T^'^* 
Norton  whether  the  other  cases  were  cited,  or  what  was  the  parti- 
cular reason  of  the  resolution.  However,  if  they  were  cited  and 
over-ruled,  we  may,  for  the  same  reason,  over-rule  that  resolu- 
tion {h) ;  for,  upon  the  last  determination,  if  the  preceding  cases 

tiie  coverture,  and  the  case  of  Hanvif 
V.  Marston,  Forteac.  Rep,  217.  »hei« 
it  is  said,  by  Parker  C.  J.,  "  Wterct 
"  woman  has  a  settlement  and  martKh 
**  her  settlement  is  gone  and  suspended, 
"  at  least  if  her  husband  has  a  §«»••• 
"  rocnt ;  but  if  he  has  none,  then  fje 
"  retains  that  of  her  own,"  was  cited; 
and  also  Shadwell  v.  St.  John,  gap- 
ping; yet  the  Court  quashed  the  onfcn 
because  they  would  not  presume  *» 
husband  to  be  dead,  the  Seoioas  hav- 
ing stated,  **  that  it  was  not  koomn 
"  where  he  was  or  resided.**  B^ 
S.  C.  122,  123.  See  also  Burr.  S.C. 
816. 


(/<)  The  cose  came  before  the  Court 
in  H.  T.  12  G.  2.  Two  justices  re- 
moved Ellen  Birmingham  from  Strat- 
ford  to  Norton,  and  the  Sessions  con- 
firmed the  order,  and  Mated  tlic  follow- 
ing case :  The  pauper,  at  the  time  of 
her  marriage  with  George .  Birming- 
ham, was  settled  at  Norton.  Her 
husband  was  an  Irishman,  who  had 
several  years  before  left  his  wife,  and 
bad  continued  absent  from  her  ever 
afterwards.  It  was  not  kno^n  at  the 
time  of  her  removal  where  he  w&«: 
but  it  appeared  that  he  had  not  gained 
any  settlement  in  England.  ITie  ob- 
jectioa  to  the  removal  was  that  the 
wife*s  settlement  was  suspended  durin'' 


Sect.  Si]  ksmoval  of  the  wxfe.  ji 

do  appear  to  claih,  we  moat  determine  upon  the  weight  af  the 
sererai  cases  that  appear  to  ua ;  and  if  the  otiier  c^ses  were  not 
dted,  we  maj  reasonably  suppose  that  the  case  was  not  fully  con- 
sidered. 

V.  Of  the  Removal  of  the  Wife. 

110.  ».  Michael's  in  Bath  y.  Nirnney  in  Somerset,  H.T.9G.\.  ^  ""*•  "^^ 
5^.544.— Two  justices  removed  Elizabeth   Daniel,  a  married  ^f^^V|^ 
iroDiao,and  her  child,  from  the  parish  of  Nunney  to  St,  Michael  in  hu»bMid'»  mi. 
BaA,  aa  to  the  place  of  her  settlement  by  marriage.     The  order  tUment,  un- 
stated, that  the  husband  was  living,  and  that  the  wife  had  intruded  !«« >t  «ppav 
kneif  into  the  parish  of  Nunnev,  and  was  likely  to  become  charge-  ^^^fry  v^ 
aWe.  It  was  moved  to  quash  the  order,  because  it  did  not  appear  STT^  ^S"*" 
thttthehoaband  was,  at  the  time  of  the  removal,  in  the  parish  of  otherT" 
SUMid;  80  that  it  may  be  tbey  sent  the  wife  away  from  the 
inkod.— Sed  per  Curiam:   We  cannot  intend  he  was  not.  BiHrr.s.C. 815. 
If  k  had  been  in  the  parish  from  which  she  was  sent,  that  indeed 
voold  vitiate  the  order  (a) ;  but  as  neither  of  these  facts  appear  ^  \  o^  n« 
^mt  the  order  to  satisfy  us  that  it  is  bad,  we  are  not  to  presume  BiLuiourne*  *' 
it  to  be  80,  and  therefore  it  must  be  confirmed.  4  £ast,  ios,'«id 

Rezv.  Eltham,  5  East,  113. 
Ul  Jtexr,  Ironacton,  M.  T.  14  G.2.  Burr.  S.  C.  159. —  Upon  On  Uie  removal 
complaint  made  by  the  churchwardens  and    overseers  of  P.,  ^^ » ^'^^  to  her 
that  Af.  the  wife  of  fT.  AT.  and  eight  of  their  children  (naming  JIJJJ^^^^'L''*" 
d»eiD)  had  intruded  into  P.,  two  justices  removed  them  from  giSl  ^  pre- 
theoce  into  /.,  which  they  adjudged  to  be  the  last  legal  settlement  aumed  to  be 
of  the  husband ;  and,  upon  appeal,  the  Sessions  confirmed  the  there,  unless 
wfa.— YiATES,  to  quash  these  orders,  objected,  that  the  wife  *•  contrary 
awi  dsMren  were   removed  tvithotd  the  husband,  and  that  this  "PP*^^- 
anioanted  to  a  divorce  between  the  man  and  his  wife. — The 
Coirar.  Hov  does  it  appear  that  the  husband  was  not  at  J.  at 
fettfme?  We  cannot  suppose  it  to  be  wrong  unless  it  appears  so. 
ihe  supposition  is,  rather,  that  he  is  at  the  place  where  he  is 
adjudged  to  be  last  legally  settled.     The  intrusion  complained  of 
n»  P.  is  only  by  the  xvtfe  and  children.     How  could  the  justices 

rraiofethe  husband  when  he  was  not  complained  of?    The  order 

Bright. 

H2.  Rex  V.  Higher  Walton,  ^.  T'.  14  G.  2.  Burr.  S.  C.  162.—   On  the  removal 
A  motion  was  made  to  quash  an  order  of  Sessions,  confirming  an  of  a  wife  to 
wdcr  of  two  justices  for  the  removal  of  M.  B.,  the  wife  of  S.  B.,  **  the  place  of 
^hcr  daughter  to  //.  fV.,  which  they  adjudged  to  be  their  last  *»«'  '«ff  f^*^' 
g  wttlement.     An  objection  was  made,  that  it  did  not  appear  ^31  Wintend- 
TOfltt  It  was  this  woman  s  settlement  m  her  own  rtght,  or  in  the  ^  h^r  settle^ 
^^^jfher  husband  ;  and  nothing  shall  be  intended,  and  if  it  was  ment  in  right  of 
^  w  lettUroent  in  right,  of  her  husband,  the  justices  had  no  het  hUband. 
po'fwtosend  her  hither.— The  Court:    It  is  adjudged  to  be 
uf"  ^^^^  settlement ;  and  she  could  not  be  settled  at  any 
^  place  than  where  her  husband  was  settled :  and  we  are  not 
!^  "^tend  any  thing  to  vitiate  the  order.     Therefore  we  cannot 
""JJfltluit  the  husband's  settlement  was  not  at  H.W.     . 
^w.  flwv.  Carleton,  T.  T.  \5  G.3.  Burr.  S.  C.  818.— J.  the   if  .fowrigner, 
/J  %  ^'  ^''  ^^  ^^^^^  children,  were  removed  from  //.  to  C  the  husband  ef 
''^""jffls,  the  father  of  J.  O.,  in  the  year  1727  came  to  reside  in  *«  Englisii 
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Yoman  wbose 
father  wa»certi- 
fica'ed,  live  with 
and  support  hia 
wife  and  family 
in  the  certifi- 
cated parish, 
but  gain  no 
aettlementy  his 
wife,  although 
■he  asks  tempo- 
nrj  relief  of 
the  certificated 
parish,  cannot 
be  removed 
from  him  to  the 
parish  from 
which  her  fa- 
ther was  certi- 
ficated and  in 
which  she  is 
settled  bj 
parentage. 


8BTTLEMBNT   BY   MARBIAGE. 


[Ca.  m. 


(fl)JnU,^hllO, 


If  tibe  husband 
be  abroad,  and 
the  place  of  his 
settlement  not 
known,  the 
wife  may  be  re- 
moredtoher 
maiden  settle^  ^ 
ment,  although*^ 
it  is  uncertain 
whether  her 
husband  be 
alirc  or  dead. 


H.  under  #  cert^caUi  from  C.  Whilst  Tgas  resided  in  H.  under 
the  certificate,  </.  his  daughter  was  born  tbere^  and  continued  to 
live  with  him,  and  until  she  was  upwards  of  21  years  of  age: 
sh^  afterwards  took  a  house  in  //.,  and  resided  therein  until 
she  was  married  to  S,  O.,  who,  upon  his  marriage*  resided  with  J. 
his  wife  in  her  said  house,  and  continued  to  reside  with  her 
therein  from  the  time  of  their  said  marriage,  which  was  in  the 
month  of  September  1766,  until  she  and  her  children  by  the  said 
S,  O.,  were  removed  on  the  27  th  day  of  January  last,  from  the  said 
S*  O.,  and  Jrom  his  said  dwelling-house  wherem  he  then  lived  and 
still  continued  to  reside :  <S.  O.,  from  the  time  of  his  said  marriage, 
followed  the  business  of  a  cloth-dresser,  and  thereby  maiotaiDiBd. 
himself,  his  wife,  and  his  family,  until  a  little  time  before  the  re* 
moval ;  when  his  xvife  and  children  being  taken  ill  qfajeveff  she 
applied  to  the  overseers  of  ^-Jbr  relief,  S,  O.,  her  husbapd, 
afterwards  applied  to  a  justice  of  the  peace  for  an  order  for  rdi|| 
and  obtained  one ;  and  they  were  actually  relieved  by  the  ovos 
seers  of  //•,  in  pursuance  of  the  said  order.  The  reason  of  J/i 
asking  relief  was  because  she  and  her  children  were  ill  qfafe^i 
and  she  was  not  recovered  at  the  time  she  was  removed,  and  could 
hardly  ride :  they  were  disbanded  of  every  thing ;  the  landlord 
seized  all  their  goods  for  rent :  she  had  hired  the  house  before 
their  marriage ;  and  had  resided  therein  with  her  husband  until 
she  and  her  children  were  removed ;  her  husband  still  coatiDued 
tenant  and  resided  in  the  said  house,  and  acquired  his  living  by  bis 
own  labour  and  industry :  but  he  was  an  Irishman^  and  baa  sof 
gained  any  settlement  in  England:  his  wife  and  children  were 
SEPARATED  yrom  him  by  the  sai4  removal,  and  still  continued  so 
to  be.  The  Sessions  confirmed  the  order*  of  removal* — Th^ 
Court  were  clear,  that  the  Sessions  were  wrong ;  and  that  their 
ord^r  must  be  discharged.  A  woman  cannot  be  removed  fron 
her  husband:  as  an  authority  for  which,  they  referred  to  the 
before-mentioned  case  of  St>  MichaeVs  in  Bath  and  Nunnetf*  (a) 
This  is  not  like  the  case  of  the  husband  being  dead,  or  having  kfi 
his  wife.  Here,  tlie  husband  is  alive ;  resides  at  H, ;  and  foTlowi 
the  business  of  a  cloth-dresser  there,  by  which  he  has  maintained 
liis  family  for  many  years,  and  till  they  were  taken  ill  of  this  tem- 

Eorary  fever,  which  obliged  them  to  apply  for  relief.  The  parish 
ave  had  the  benefit  of  his  labouf  nine  years.  The  man  is  settled 
in  a  house,  and  carries  on  business  in  this  place.  There  maj  be 
no  business  for  a  cloth-dresser  at  C.  at  all ;  or  this  man  may  have 
no  ac(^uaintance  there.  He  may  starve  there,  though  he  could 
maintain  his  family  at  i/.  It  is  a  cruel  behaviour. —- The  order  of 
Sessions  was  quashed. 

IH.  Rex  V.  Ryion,  H.T,  18  G.  3.  Cald.  39.  —  S.  AT.,  the  wile 
of  5.  K',  a  soldier  in  a  regiment  of  foot  then  in  America,  and  H. 
their  daughter,  were  removed  from  IV,  to  R, :  the  parish  of  R* 
appealed,  and  the  counsel  for  the  respondent  stated  to  the  Court 
that  S.  AT.,  had  obtained  a  legal  settlement  in  R.  when  she  was  a 
single  woman,  and  before  her  marriage  with  K,,  by  being  hired 
for  a  year,  and  serving  a  year  under  that  hiring,  in  the  same  town- 
ship, to  one  J,  R.;  that  she  afterwards  intermarried  with  K*t  by 
whom  she  had  issue  the  pauper  H, ;  that  K,  was  then  in  -^"'^'^^ 
that  it  was  not  known  whether  he  was  living  or  dead;  that  tue 
place  of  his  legal  settlement  was  not  known ;  and  that  thcrciorc 
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tbe  fupet  had  been  removed  to  the  settlement  die  had  gained 
befiveher  marriage;  btit  the  counsel' for  the  appellants  objected 
to  the  respondents  going  into  evidence  of  the  facts,  and  prayed 
that  tbe  nid  order  of  removal  might  be  quashed^  as  it  did  not  state 
that  B.  K,  was  dead,  or  that  any  evidence  was  given  that  he- 
wn dead,  or  that  the  place  of  his  settlement  could  not  be 
bffVD:  but  the  Court  received  evidence  to  prove  the  settle- 
mal  of  S,  K.  before  her  marriage,  and  confinned  the  order  of  re- 
noval.— Loan  Mansfikld  :  The  Sessions  say,  that  the  evi- 
desce  laid  before  them  proved  that  which  would  make  the  order 
of  two  justices  right ;  and  I  think  that  upon  the  evidence  the  Court 
of  Quarter  Sessions  did  right. —  Ashton,  Willes,  and  Ash- 
hurst  Js.,  concurred,  the  rule  was  discharged,  and  both  orders 
aimed. 

115.  Aex  V.  Hinxnorth,  H.  T.  18  G.  S.  Cald.  42.  —  J.  G.  *e   Bm  if  the  d»* 
f^KT,  S.  his  wife,  and  their  five  children,  resided  in  the  parish  of  leace  of  the 
Cm  the  year  1776.     Prior  to  the  ITlh  oiJune  mS,  J.  G.  left  hiitb«iidbe 
Cj  aad  abandoned  his  wife  and  children.     In  his  absence,  and  /'^y  ^^*^^* 
widKwt  his  examination,  upon  a  complaint  of  the  officers  of  C.  JlJInoedto 
tiitt  his  wife  and  children  had  become  chargeable,  two  justices,  on  pUoe^co     *°^ 
ovniiiatton  of  the  wife  and  on  other  circumstances,  removed  them  nomine^  as  the 
hfso  order,  dated  the  17th  of  June  1776,  from  C.  to  //.,  as  the  w^re,  it  aheli 
f^eof  the  legal  settlement  of  J.  G.(a),  neither  of  the  children  ^returned 
kviog  gained  any  settlement  in  their  own  right :  the  said  order  jo^^'k^,^ 
VIS  never  appealed  from  by  the  parish  of  H.    J,  G.  afterwards  ^„  remored 
vent  to  his  wife  and  children  at  //.•/  to  which  parish  they  became  wm  the  place  of 
chaigeable.    The  magistrates,  upon  examining «/.  G.,  and  on  other  ber  husband** 
nideDce,  adjudged  his  settlement  to  be  at  C. ;  and  by  an.  order  MttlemfiBt,  al- 
^  the  13th  day  of  October  1776  removed  them  to  C.    From  |^^|i^*  J^^ 
border  of  removal  the  parish  of  C.  appealed,  on  the  ground  onkrofra- 
that  the  order  of  the  17th  June  1776,  being  imappealed  from,  was  movsl ;  for  the 
eooduare  as  to  the  whole  family ;  because  the  wife  had  been  re-  general  rule  is, 
»»wed  to  H.,  as  to  her  husband's  settlement :  a  fact  which  the  **»•*  ^he  seule- 
pwish  of  H.,  by  not  appealing,  had  admitted ;  but  the  Sessions  ^^^J^ 
wcr-mled  tbe  objection ;  and  confirmed  the  order  which  removed  ^1^^  the^N^*- 
J-  G.,  but  vacated  the  order  which  removed  S.  the  wife  and  the  ment  of  her 
five  children.    The  wife  and  the  five  children  went  to  J.  G.  at  C  huibepd. 
^e  magistrates  of  C,  by  an  order  dated  20th  January  1777,  re- 
nted the  five  children  from  C.  to  //.,  as  the  place  of  their  legal 
scttiement.    From  this  order  the  parish  of  //.  appealed,  and  the 
SttBons  confirmed  the  order  of  removal,  except  as  to  the  two 
longest  children,  who  were  by  reason  of  their  tender  years  inse- 
paibie  from  their  mother  upon  account  of  nurture.     The  principal 
^<QtioQ  was,  To  what  extent  the  first  order  was  conclusive,  the 
P^.of  H.  not  having  appealed  from  it  ?  that  is.  Whether  it  de- 
^^  upon  the  settlement  of  the  husband,  and  that  he  and  all  his 
fumij  were  thereby  fixed  in  i/.,  from  the  justices  having  removed 
^^M  calling  her  the  wife  oft/.  G.,  and  removed  her  as  such,  to 
^  place  of  her  husbands  settlement,  especially  as  the  case  also 
*^^P^y  found  this  fact? — Lord  Mansfield  :  There  is  nothing 

(b;  Tbe  order  did  not  in  terms  set     and    tbe  principle,    no  doubt,    apoo 

^^^    It  onlf  described  her  as     which  these  magistrates  acted,  yet  it 

-'-    '  '  ought  not  to  hav6  been  stated  as  a  Act. 

—Note  by  Mr.  CaldicoU. 


**!^ef  J««pA  Griffln.  As  this 
7*''*  *is  only  matter  of  inference, 
""^«W  tnie  and  tbe  legal  inference, 
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«1  all  in  this  case.  The  first  order  unappealed  from  it  ceacinsive. 
It  is  agreed  on  all  hands,  that  it  would  haTe  been  8o»  had  the 
settlement  of  the  hosband  been  expressly  stated  in  that  ordei  to 
have  been  at  H>  Then  the  question  made  is,  Whether  there 
arises  a  necessary  implication,  that  upon  the  face  of  the  order  his 
settlement  is  there  ?  Now  the  general  rule  of  law  is,,  that  the  letc 
tlement  of  the  wife  and  children  must  depend  upon  that  of  the  bo»> 
band:  it  is  true,  tiiere  may  be  special  and  excepted  cases;  as 
where  the  husband  bas  no  settlement,  or  cannot  be  found  to  gite 
an  account  of  it :  and  these  would  be  exceptions  from  the  geoer^ 
rule.  But,  unless  such  special  circumstances  are  stated,  we  are 
bound  ^o  presume  in  favour  of  the  general  rule.  The  parish  d 
H,  have  neglected  to  appeal  at  the  time  they  were  aggrieved; 
and  their  being  too  late  now  is  their  own  fault. —  Willbs, 
AaroN,  and  Ash  hurst  Js.,  concurring,  the  order  of  justices 
dated  the  17th  of  June  1776,  rernqfUring  the  wife  and  children  frcNi 
C  to  i/.,  was  affirmed ;  anil  the  other  orders  discharged. 
Tlie  remoTml  of  116.  Rex  T.  Leiffh,  M.  T.  19  G.  S.  Dot^L  45.  —  Two  justicei 
■.g^Jff**^*  removed  a  married  woman  and  her  child  from  jB.  to  £».,  in  the 
huu^d*88eu  *^®"^®  ®^  ^^  husband.  On  an  appeal  this  order  was  quashed, 
tlement.  "^^^  husband  afterwards  returning  to  £.,  he,  together  with  the 

wife  and  child,  were  removed,  under  a  new  order,  to  L.»  which 
last  order  the  Sessions  confirmed:  but,  upon  a  certiorari,  sod  s 
rule  to  show  cause  why  it  should  not  be  quashed,  the  SoUciior'Geu^ 
ral  now  gave  it  up,  as  not  to  be  supported,  since  a  late  de- 
termination of  the  same  question  in  tne  case  of  Rex  v.  Hvf^ 
{a)AfUe^^.l\5.  tttortk.  (a) 

The  settlement  117.  Rex  V.  Hensingham,  T.  T.  22  G.  S.  Cold.  206.  — Two 
of  a  widow,  justices  removed  B,  G.  and  her  child  from  W,  to  H.  The  Sessioitt 
whic^shehas  ^^  appeal,  confirmed  the  order;  and»  among  other  facts,  stated 
own  right,  can-  ^^'  ^*  ^'>  widow,  after  having  been  hired  for  a  year  to  snA 
not  be  changed  serving  a  year  with  A^  Benn  of  //.,  married  fV.  G.,  who  va  h» 
by  evidence  life-time  told  her  that  he  was  born  in  Yorkshire^  but  that  he  did 
tiMtsfaewasaf-  not  know  where  his  settlement  was.  She  had  by  W.  G.  her  sob 
Sid  to*a  ^  ^'  ^y  5^®  ^^^^  pauper,  lawfully  born  at  fV.  The  Sessions  were 
who  in  hiT^e-  ®^  Opinion,  that  as  the  place  of  her  husband's  settlement  was  not 
time  told  her  known,  her  settlement  was  in  //.  by  a  year's  service  with  Mr.Bfss. 
that  he  was  6om  — WiLSON,  to  quash  the  orders,  insisted,  that  it  ought  to  have 
in  Yorkshire ;  been  proved,  that  due  diligence  Iiad  been  used  by  the  parish  of 
for  this  declar-  jy^  ^  discover  the  settlement  of  her  husband :  that  at  least,  after 
6d°en"eyidence  ^^^^  ^^^  husband  had  related  of  his  birth  in  Yorkshire,  some  io- 
of  the  husband's  quiry  Ought  (^)  to  have  been  made  there;  and  that  otherwise 
settlement.  there  could  not  correctly  be  an  adjudication  that  this  was  the 
See  same  case,  place  of  her  last  legal  settlement. — Lord  Mansfield  :  Nobody 
/KM/,  chap,  viiu  has  found  a  later.  «•  Born  in  Yorkshire,''  affords  as  much  of  csr- 
$  ^'  taint^  as  ^*  born  in  England"     It  is  not  a  description  sufficiently 

precise  to  furnish  a  clue  for  investigation.  If  the  husbands 
settlement  does  not  appear,  it  is  the  same  thing  as  if  he  had  nonet 
and  then  this  is  the  woman's  settlement :  the  party  who  alleges 
tliat  she  has  another  settlement  must  show  where  it  is.  The  Ses* 
sions  have  done  right.  A  case  was  made  to  charge  the  parish  oi 
i/.,  and  they  have  not  discharged  themselves ;  which  if  they  could, 
upon  proof  of  the  first  settlement,  they  ought  to  have  done.-' 

{h)  Vide  Rex  r.  Ryton,  ante,  pi.  IM.   Rex  v.  Woodsford,  post,  pl-  1^^'  *"^ 
Rex  9,  Hedsor,jiwsi,  pi.  119. 
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Wiiz.»,  A8HHcrjisT,and  Bullbu  Js.,  coiicuiTiDg,rul«  diicharged, 
and  both  orders  affirmed. 

118.  ^exv.  Woodsford,  H.  T.  2S  G.S.  CM.  296.  —Two  ja«.    But  on  there- 
tices  reiDoved  Af  .  P.,  widow,  and  her  four  children  from  Woodt^  moval  of  a  wt- 
jM  to  W. ;  the  Sessions  adjudged  the  settlement  to  be  at  WoodS"  f^ow,  it  is 
Jwl  Onheanng  the  appeal,  the  appellants  produced  a  copy  of  «>wghJnthe 
the  raster  of  the  birth  of  M.  S.  in  A,;  and  the  pauper,  M.  P.,  ^JJ^eto"*'*'  ^ 
svDre,  that  Af.   5.  was   her  maiden    name.    The  respondents  oiaidcn  settle- 
objected,  that  this  was  not  sufficient ;  but  that  the  birth  of  the  ment. 
pauper's  husband,  R,  P.,  or  some  other  settlement  of  his,  ought 
to  have  been  shown ;  and  farther,  that  to  identify  the  said  M.  <S., 
it  was  necessary  for  the  appellants  to  prove  the  marriage  of  the 
Slid  M.  S,  with  the  said  R.  P. ;  but  the  Sessions  adjudged,  that 
die  proof  of  the  birth  of  M.  5.  was  sufficient ;  and  that  the  onus 
pfokiMb'oftbe  marriage  lay  upon  the  respondents.— ^Pb a  Curiam: 
Itnajbe,  the  husband  had  no  settlement ;  and  if  he  had,  till  dis« 
corered.  her  own  would  in  the  mean  time  remain.     You  were  not 
ABpnKd ;  bat  could  not  or  would  not  answer  it.    It  is  enough  in 
the  fiist  instance.     The  Sessions  have  done  right*. 

lia  Rexr.  Hedsor,  M.  T.  24.  G.  8.  Cald.  S71.  —  Two  justices  So  upon  the  re- 
raoored  E*,  W.,  wife  of «/.  W,^  and  their  three  children  from  U,  to  movAl  ofaw^e, 
H,twad  the  Sessions  confirmed  the  order.    On  an  appeal  the  appel-  '^  '^  enough  to 
hoteproTed,  by  the  testimony  of  E.  fV.,  that  she  was  bom  at  O.  The  P"'^*  nwiden 
rejpondeBts  then  proved,  by  the  testimony  of  the  ^aid  E,  W.,  that  ■*****™"*' 
she  was  the  wife  of «/.  fV.;  but  no  proof  whatsoever  was  given 

S^  them  of  the  husband's  settlement.  —Wilson  and  Morgan 
owed  cause  in  support  of  these  orders  ;  and  contended,  that  the 
appellants  had  made  no  case,  a  married  woman  having  no  settle- 
wtBlrfber  own  ;  that  the  pauper  being  such,  her  settlement  is 
^  baibaDd's  settlement ;  and  that  the  adjudication  that  she  is 
^^  in  H.  is  consequently  in  effisct  an  adjudication  that  H, 
vas  the  place  of  her  husband's  settlement ;  that,  in  the  case 
of  Hex  r.  Higher  Walton  (a)^  where,  upon  the  removal  of  a  {a)AnUy^\.l\2. 
^w/^  to  the  place  of  her  last  legal  settlement,  it 'was  objected 
"^  it  did  not  appear  whether  this  settlement  was  in  her  own  right 
windat  of  her  husband^  the  Court  said,  that  "  she  could  not  be 
"  settled  at  any  other  place  than  where  her  husband  was  settled  :'* 
Jbat  if  the  effect  of  the  order  is  prim^  facie  to  fix  the  place  of  the 
boiband's  settlement,  this  presumption  cannot  be  done  awaj 
"*fely  by  showing  the  place  of  the  wife's  maiden  settlement ;  it 
<^  only  be  done  by  showing  a  settlement  of  the  husband  in  an- 
?«w place:  that  it  was  immaterial  upon  the  order  of  the  proceed*^ 
^t^  no  proof  had  been  made  on  the  part  of  the  respondents: 
thai  they  ng^^  ^q*  prove  any  thing :  that  every  thing  they  rely 
upttiBHKt  be  presumed,  till  the  contrary  is  shown  ;  as  it  was  in- 
combent  upon  the  appellants,  who  begin,  to  impeach  the  judg- 
|Mflt.— Bearcropt,  in  support  ef  the  rule  to  quash  these  orders, 
insisted,  that  the  Court  would  consider  the  facts  stated,  and  not 
tbe  practice  of  the  Sessions  in  making  one  side  or  the  other  begin. 
^jw>Ki>  Mansfield:  There  is  nothing  at  all  in  this  case.  The 
^**«»  have  found  the  settlement  of  the  wife,  and  it  did  not  ap- 
1|^  that  the  husband  had  any. — Buller  J.  The  case  cited  by  Xa)  It  was  a 
*\l^tf»7e  is  not  applicable:  no  fact  is  found  there  (a),  not  a  motion  to  qumh 
7y  rf  any  settlement  of  the  wife's ;  and  the  presumption  is  ^n^^'^f  wffi- 
«  wottr  of  the  order.     But  here  the  fact  is  contrary  to  the  order.  **j*Ut  ccrtHioty 
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upon  the  face  —  WiLLBfi  J.  concurring,  the  rule  was  made  absolute;  and  both 
of  it.  orders  quashed. 

IfbutbeDdand       V20.  Rexv.  T&toeester,  H.  T.  25  G.  3.  Editor*jM5S -R.C. 

^fe  b«  Tdf"  ^^^  ^'  ^'*  ^^^^'  ®"  ^^^  ^^^  September  177S,  came  with  a  certifi- 
wSfebe  r  ▼  ^*'®  ^^®™  ^^*'  where  they  were  legally  settled,  to  reside  in  the 
cd  to  the  certi-'  P&rish  of  T.  During  their  residence  at  T.  under  the  certificate 
tying  parish,  by  they  had  four  children  born,  and  R,  C.  gained  a  settlement  in  T, 
an  order  which  by  renting  a  tenement  of  10/-  a  year.  Afterwards,  and  in  the 
uunappealed  absence  of  the  husband,  the  wife  and  her  four  children,  having 
dSSs^eS!^  become  chargeable,  were,  on  the  81  st  March  1784?,  removed  by  an 
band's  settle*  order  of  two  justices,  which  was  unappealed  against,  from  T,  to 
ment  to  be  in  H.^  as  to  the  place  of  her  last  legal  settlement.  Subseqaent  to 
the  same  pariah,  this  removal,  the  husband  went  to  H.  to  his  famil}*,  and,  ootlie 
though  'li^^'v  27th  May  1784,  was  removed  from  them  by  an  order  of  tw 
J?^JT*JJ^  **  justices  to  T.  On  an  appeal  to  the  Sessions  against  this  last  order, 
he  l^ff^ed  a  ^^^7  admitted  collateral  evidence  to  prove  that  the  said  R.  and  Af* 
settlement  in  Were  hitsband  and  xxdfe.  The  question  was.  Whether  the  settle- 
the  parish  to  ment  of  the  husband  was  concluded  by  the  first  order  of  removal 
which  the  certi-  of  his  wife  and  children,  which  only  stated  her  name,  but  did  not- 
ficatewasgiven.  ^^i^  j^^^  ^^^  ^^^^  ^f  ^j,y  ^^^  p    jy^^  Sessions  thought  not ;  and, 

holding  him  settled  at  a  different  place  from  his  wife,  they  coo* 
firmed  the  order  of  the  27th  May  1784<,  and  stated  the  case  as 
above  mentioned.  —  On  these  orders  being  removed  into  the' 
King's  Bench,  Mr.  Dayrbl  obtained  a  rule  to  show  cause  why 
they  should  not  be  quashed  on  the  authority  of  the  case  of  Res  v. 
(a)^iito,pl.li5.   Hinxtvorth  (a) ;  and  no  counsel  appearing  to  show  cause,  the  rule 

was  made  absolute,  and  both  the  orders  were  quashed. 
li %fem€ covert  121.  Rex  v.  Rudgeleu,  T.  T.  40  G. 3.  8  T.  ^.  620.— By  a 
"^"J^o^l^y  certificate  dated  the  4th  of  March  1727,  directed  to  tile  church- 
justiceTfroin^  wardens  and  overseers  of  A.,  the  then  officers  of  the  parish  of  R* 
A  to  B,  de-  acknowledged  J.  S.y  his  wife,  and  his  son  E,  S.,  (the  pauper,)  then 
•cribing  her  as  about  three  months  old,  to  be  inhabitants  legally  settled  in  the 
«  widow,*'  and  parish  of  R,  About  forty  years  ijgo  the  pauper  E,  S.  was  married 
^benoap-  ,n  Gloucester  to  E,G.;  they  parted  in  the  year  1787,  and  since 
H^conch^ve  *^^^  '*™®  never  saw  or  heard  of  each  other  until  after  the  removal 
not  only  as  to  ^^^^  mentioned.  By  the  following  order  of  two  magistrates  the 
her  settlement  said  E.  was  removed  on  the  9th  of  November  1799  to  A.  [Here 
but  as  to  that  was  set  forth  an  order  signed  by  two  magistrates  for  removing  h^ 
ofher  husband    }^y  ^^  name  and  description  of  "  Elizabeth  Smith,  widow,*'  from 

the  parish  of  5/.  G.  to  A.^  There  was  no  appeal  against  the  last- 
mentioned  order. — Grose  J.  The  question  is.  Whether  or  not 
the  former  order,  by  which  the  pauper's  wife  was  removed  to  A^j 
and  against  which  there  was  no  appeal,  be  conclusive  as  to  the 
settlement  of  the  persons  removed  by  the  present  order  ?  Nothing 
is  more  convenient  in  every  part  of  the  law  than  certainty,  And 
especially  in  cases  of  this  kind  when  it  is  considered  that  those  who 
are  to  sit  in  judgment  at  the  Sessions  are,  generally  speaking,  not 
members. of  our  profession;  it  is  therefore  of  great  consequence 
that  we  should  abide  by  what  has  been  already  decided  on  settle-* 
ment  cases.  The  general  rule  that  an  order  of  Sessions  unap- 
pealed against  is  conclusive  seems  to  be  admitted.  The  case9 
alluded  to  prove  it ;  they  also  show  that  the  same  rule  extends  to 
an  order  removiog  a  married  woman.  It  is  said,  however,  that 
though  this  rule  was  applied  in  two  of  the  cases  cited  to  a  woman 
removed  as  ajeme  covert^  it  ought  not  to  be  extended  to  a  cBse 
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where  the  woman  removed  is  not  described  as  a  married  tromaiii 
mdthatthe  ca»ea£Rex  v.  The  Inhabitants  of  T&mceHer  (a)y  where  it  (a)^fiir,pl.i9a 
V8S  n  eiteodedy  is  not  to  be  considered  as  of  any  authority,  because 
it  w»  not  argued  at  the  bar :  but  I  rather  believe  that  the  counsel 
who  were  to  have  arffued  the  case  of  Rex  v.  Tatxtcester  thought  the 
poiot  so  deariy  settled  that  they  had  no  hopes  of  inducing  the 
Court  to  depart  from  the  opinion  which  they  bad  given  in  the  two 
prior  caset,  and  therefore  they  abandoned  it.  Then  if  we  were  to 
detennine  id  this  case  that  the  former  order  of  removal  was  not 
cmdmie,  we  should  shake  the  authority  of  all  the  decisions  on 
this  suUecL  It  was  objected  by  the  counsel  who  argued  in  sup- 
port of  the  order  of  Sessions  tliat  the  former  order  gave  no 
notice  to  the  other  parish  that  the  hubband*s  settlement  would 
be  litigated  under  it,  because  she  is  only  described  as  **  widow" 
genentty,  without  saying  of  whom  shte  was  the  widow.  But 
this  iinparted  that  she  was  removed  to  a  parish  where  her  bus- 
hand  iiad  gained  a  settlement ;  at  least  it  put  that  question  in 
inoe;  therefore  it  behoved  the  parish  to  which  the  removal  wab 
laade  to  inquire  bow  that  settlement  was  gained.  This  would 
hare  been  an  object  of  inquiry  on  an  appeal  against  that  order. 
Bat  as  that  parish  did  not  then  litigate  the  question,  we  are  bound, 
accordmg  to  all  the  autliorities*  to  determine  that  the  former 
order  of  removal  is  conclusive*  and  that  not  as  to  her  only,  but  as 
to  the  hoabaod  likewise.  The  consequence  is,  that  this  rule  must 
be  made  absolute. — Lawremcb  J.  The  counsel  in  support  of  the 
0^  of  Sessions  admitted  that  the  case  of  Rex  v.  Hincksnorth  (b)  {b)4nte^}AlS* 
nust  be  considered  as  an  authority  as  far  as  it  professes  to  decide* 
bat  they  attempted  to  distinguish  that  case  from  the  present,  by 
1^^  that  the  order  in  that  case  conveyed  a  notice  to  the  parish 
tovbidkthe  removal  was.made  that  it  involved  in  it  the  husband's 
B^ttieaie&t,  and  they  seem  to  admit  that  if  a  similar  notice  had 
been  cooreyed  in  the  former  order  in  this  case  it  would  have  been 
Ai&ieat.  Now  I  think  that  this  order  did  upbn  the  face  of  it 
poiot  out  that  the  husband's  settlement  might  come  in  question 
i>B<^it;  for  the  woman  was  removed  at  a  widaWf  in  which  case 
the  presumption  ia  that  she  was  removed  to  the  place  where  her 
hustttid  was  settled.  Therefore  that  parish  either  did  then  inquire 
as  to  the  husband*8  settlement,  and  were  satisfied  that  there  was 
no  ground  for  an  appeal,  or  they  made  no  inquiry  on  the  subject, 
bot  acquiesced  under  the  order  of  removal :  but  in  either  case,  I 
Ibiok,  op  the  authority  of  the  former  cases,  that  the  former  order  is 
^<i^<^?e  as  to  both  these  parties.— Ls  Blanc  J*  I  am  also  of 
<V^  that  the  former  order  of  removal  is  conclusive  as  to  the  set- 
^'^MDt  of  both  the  persons  now  removed.  The  general  rule  that 
f>^  order  of  removal  unappealed  from  is  conclusive  is  admitted ;  it 
»  h'ievise  admitted  that  an  order  of  removal  of  a  wife,  as  such,  is 
eoflcJusiTe  not  only  aa  to  her  but  as  to  her  husband.  -  Then  the 
question  here  is,  Whether  or  not  the  removal  of  a  wife  by  a  wronff 
^^^ition  makes  any  difference  in  this  respect  ?  And  with  regard 
to  that  point,  the  cases  of  Rex  v.  Silchester  and  Rex  v.  jS^.  Mary^ 
^f'^f^y  show  that  an  order  of  removal  unappealed  from  is  con- 
^ve,  though  the  party  be  removed  by  a  wrong  addition ;  for  in 
^  those  coses  the  woman  was  removed  as  the  wife,  though,  in 
^ihe  was  not  the  wife,  and  yet  it  was  holden  that  the  parties 
vereprecluded  by  the  orders  from  disputing  the  settlements  again 
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upon  flufosequent  reiAotids.    Tbe  result  of  ail  the  cases  <mi 

subject  seems  to  be  this ;  an  order  of  removal  unappealed  against 

is  conclusive ;  an  order  of  removal  of  a  woman,  though  not  as  wiie» 

is  conclusive  as  to  the  aetdement  of  the  husband  as  well,  as  tbe 

wife;  and  the  circumstances  of  the  party  being  removed  under  a 

wrong  description  does  not  take  the  case  out  of  the  general  mle. 

— Psa  Ct7RiAM  t  Both  orders  quashed. 

An  order  of  12^2.  Rex  V.  EUkam  (a),  E,  T.  44  G.  S.  5  East,  1 19.— An  ord«r  of 

justices  remoT-   |^o  justices  Stated  that  complaint  had  been  made  to  them  by  the 

•°8  '*  M-  ^-      churchwardens,  &c.  of  the  poor  of  the  parish  of  St.  G.,   •*  that 

Scotohman  '  *    "  Mary  Finn^  xvi/e  of  P.  F.,  ivho  is  a  Scotchman,  and  mho  neotf 

who  never '        '*  gained  a  settlement  in  Englandy  with  their  three  children  (nanuig 

gained  a  set-      *<  the  infants),  &c.  had  lately  come  to  inhabit  in  the  said  parish; 

dement  in^         •«  not  having  gained  a  legal  settlement  there,  &c.  (in  the  usual 

^"8^?»"  ,      <<  form),  and  that  upon  examination  of  P.  F*,  and  of  the  said  Maty 

drentotheVace  ^^  his  inife^  on  onxki,  &c.  and  upon  other  circumstances,  the  said 

of  Aa-  last  legal  *^  justices  adjudged  that  the  parish  of  E,  was  the  last  legal  settle 

settlement ;         ''  ment  of  the  said  Mary  and  her  three  childreny"  and  directed  the 

which  order        removal  of  the  said  Mary  and  her  children  accordingly  to  JSitham^ 

^S^nt       "  ^^  '^^  mutuat  consent  of  the  said  P.  and  Mary  his  xvife:'     Againat 

to\e  mide'on    ^^**  order  there  was  an  appeal^  which  was  afterwards  dismissed  by 

exanUnation  tf  .^  Sessions,  without  stating  any  case  upon  it.     And  both  tliese 

the  husband^       orders  having  been  removed  into  this  Court  by  certiorari,  objectioti 

and  with  the       ^as  taken  by  £.  Morris,  that  the  wife  was  removed  by  the  order 

^^*^f^  ^r  *?     ^  ^^^  justices  from  her  husband,  who  was  still  living,  and  probably 

was  iMldm  '      ^^  ^^^  ^^^7  parish  from  whence  she  and  the  children  were  removed, 

good.  9Xkd  whose  assent  to  their  separation,  even  if  it  could  be  presiinaed 

(6)8T.R.545.  Jo  favour  of  the  order,  was  invalid.     Marshall  v.  Rutton,(b)     ia 

[c)Ante,phliO'  St>  Michael  v.  Nunnv  (c),  the  Court  said,  that  if  the  husband  were 

in  the  parish  from  whence  the  wife  was  sent,  it  would  vitiate  tbe 

■order.    Now  that  fact  is  to  be  collected  in  this  case ;  for  he  is  stjated 

40  have  been  examined  before  the  magistrates,  and  to  have  giv^i 

Ikis  consent  to  the  removal.-— Lawrence  J.     How  does  it  appear 

that  the  husband  was  living  in  the  parish  of  St.  George  the  Martj^f 

He  might  have  been  before  the   magistrates  without   residk^ 

•thereii    The  order  ocXy  states  that  the  wife  and  children  were  ccMne 

io  inhabit  in  tliat  pariah.  — Lord  Ellenborouoh  C.  J.  •  Wliat 

doubt  is  there  in  the  case  ?  A  Scotchman,  who  has  no  settlement 

of  his  own,  and  is  desirous  to  give  his  wife  and  children  the  benefit 

of  hers,  being  nnable  to  maintain  them,  consents  that  she  should  be 

sent  to  her  parish,  to  which  she  herself  is  willing  to  ^o.     Why 

should  he  not  consent  ?    This  is  nothing  like  the  contract  of  aepe- 

ration  declared  to  be  illegal  in  MarshaU  v.  Rutton.    Servants,  and 

tHber  persons  of  that  description,  members  of  the  same  family,  who 

^e  to  subsist  by  their  labour,  must  frequently  separate  for  that 

purpose.  ^  Here  there  is  neither  a  private  nor  a  public  injury,  and 

there  is  no  law  against  it— «Psr  Curiam  :  Rule  discharged,  and 

both  orders  affirmed. 

By  rtat.  59G.3.       128.  Rex  v.  Leeds,  E.  T.  2  G.  4.  4  B.  ^  A.  498 Two  justices  by 

^'}^'  5^^  ^  their  order  renaoved  Hannah,  the  wife  of  T.  Robinson,  and  her 
wtmlmX  children,  from  the  township  of  L.  to  the  township  of  A.  The 
pated  children  Sessions  upon  appeal  discharged  tbe  order,  subject  to  the  opmicm 
of  a  Scotchman,  of  this  Court  upon  the  following  case :  T.  Robinson,  the  husband 
who  has  not      jc£  Hannah  Robinson,  was  a  Scotchman,  residing  at  L.  with  bis 

acquired  any  ^^^  g^^  ^^  ^^^  ^  lAteds,  post,  pi.  12S. 
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«  > 

fiMaSji  and  had  not  ac^uMd  an  j  tetdement  in  Englmnd,    Not  setUemem  in 

heiag  Mt  to  mainUiiB  Iub  wife  and  children,  they  were  obh'ged  to  England^  mutt, 

applj  for  relief  ta  the  townBhip  of  L*t  and  were  actually  chargeable  ^^  chargeable, 

to  tliai  iwrnahip  at  the  time  of  granting  die  order  of  removal.  ^  ""lon^  with 

UMfer  tbne  circumstances  he  consented  that  his  wife  and  children  ^hushaAdTio 

Aodd  be  removed  to  A.^  which  was  the  place  of  his  wife's  maiden  Scotland^  and 

aettkaent    It  was  objected  by  the  counsel  for  the  appellants,  cannot  be  re- 


maiden  settle- 


ifat  by  tke  statute  59  G.  3.  c.l2.  .s.SS.  the  wife  and  family  (the  "^o""^  ^  ^ 
diildreQ  not  having  gained  anv  settlement  in  their  own  right),         t  f  th 
cooM  not  be  sent  by  an  order  or  removal  to  her  maiden  settlement,  ™ff",  ^ 


bot  ought  to  be  sent  by  a  pass  under  that  act,  along  with  the  hus- 
kvaif  to  Seodand*    The  Sessions  were  of  that  opinion,  and  accord- 
ii^y  diacbsrged  the  order  of  removal. — Abbott  C.  J.     This 
^neitioa  arises  out  of  the  compulsory  power  formerly  vested  in 
lastices  of  peace,  of  removing  a  wife  from  her  husband  by  consent ; 
and  it  is  ose,  and  that  not  the  smallest  of  the  evils  attendant  on  the 
poor  lam,  that  cases  should  have  arisen  under  them,  in  which  this 
Cosrt  has  held  that  such  a  removal,  amounting  to  a  temporary 
difofce,  might  lawfully  be  made.     It  is  to  be  observed,  however, 
ibat  in  Rex  v.  EUbum (a)  there  was  the  consent  of  both  husband  and  (a)  Ante,^\,  1 23. 
wife  to  the  separation.    I  am  very  glad  that  we  are  relieved  by  this 
act  of  parliament  from  the  necessity  of  considering  those  cases.    I 
Ifaiak  it  is  impossible   to  read  the  words  of  the   33d  clause 
vitboat  seeing  that  the  magistrates  have  now  the  power,  in  cases 
like  the  present,  of  aendine  the  husband,  together  with  his  wife  and 
faaily,  by  a  pass  to  Scouand;  and,  having  this  power,  I  am  of 
OfaaioB  tfaat^ey  cannot  now  remove  the  wife  and  femtly  to  her 
laaideB  settlement,  so  as  to  separate  her  from  her  husband.    I 
think,  tlnrelbre,  that  the  order  of  Sessions  was  right,  and  ought  to 
be  coofinned.  —  Batlby  J.     I  am  of  the  same  opinion.     It  is 
agaunt  pabfa'c  policy  and  good  morals  to  permit  the  separation  of 
lusbaod  asd  wife,  even  with  their  consent.    This  question,  how^ 
ever,  tnros  on  the   construction  of  59  G.  3.  c.  12.  «.  33.,  which 
assets,  tbat  it  shall  and  may  be  lawful  for  the  magistrates,  and  they 
se  thereby  required,  in  certain  specified  cases,  to  cause  persons 
boniD  Scotland^  &c.  to  be  brought  before  them.     Now  these  are 
words  of  compalsioQ  on  the  magistrates  to  institute  prpceedkigs  in 
cases  like  the  present.    The  act  then  provides,  that  the  justices 
sbail  inquire  into  the  settlement  of  the  head  of  the  family  and  his 
or  ber  children,  in  order,  as  it  seems  to  me,  to  ascertain  whether 
anj  of  those  children  have  been  emancipated.    It  then  enacts,  that 
lacb  justices  shall  and  are  thereby  empowered  to  cause  such  poor 
person,  his  wf/2r,  and  such  of  his  children  as  have  not  gained  a  set- 
tlement in  England,  to  be  removed  by  a  pass  to  Scotland.     Now  it 
is  to  be  observed,  that  the  wife  is  thus,  for  the  first  time,  introduced 
in  the  latter  part  of  this  clause,  which  is  perfectly  silent  in  the  prior 
part  of  it,  as  to  any  inquiry  to  be  made  by  the  justices  respecting 
W  settlement.     I  think,  therefore,  that  the  magistrates  have  no 
discretion  given  to  them  of  removing  the  wife  to  her  maiden  settle- 
nient,  and  thereby  of  separating  her  and  her  family  from  the  hus- 
band.   If  the  magistrates  remove  at  all,  they  must  remove  the 
whole  family  together  to  Scotland,  under  the  provisions  of  this  act 
of  parliament. — Holboyd  J.    lam  of  the  same  opinion.     The 
words  of  this  clause  are  imperative  on  the  magistrates,  in  case  they 
loake  any  order,  to  remove  the  whole  family  to  Scotland^  and  not, 
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as  they  hare  done  here,  to  remove  the  wife  and  fiunily  to  the  place 
of  her  maiden  settlement.  By  the  act,  if  the  hosl>and  becomei 
chargeable  by  himself  or  his  family,  he  may  be  removed  ;  and,  it 
seems  to  me^  that  it  is  altogether  immaterial,  provided  the  head  of 
the  family  be  bom  in  Scotland^  whether  the  children  be  born  in 
England  or  not.  The  only  exception  is,  as  to  those  children  who 
have  gained  settlements  io  England  in  their  own  right.  .  Then,  as  a 
power  is  how  given  to  remove  the  husband,  the  wife  must  be 
removed  with  him ;  for  the  power  of  removing  her  to  her  maiden 
settlement  was  allowed  to  exist  only  from  the  necessity  of  tbe  case, 
and  must  cease  with  it.  It  seems  to  me;  that  we  cannot  narrow 
the  construction  of  the  words  of  this  statute,  unless,  in  so  doiog,  we 
clearly  saw  that  we  should  further  the  intention  of  the  legislature. 
And  as  I  do  not  think  that  their  intention  was  to  prevent  the  re* 
moval  of  the  whole  family  together,  I  am  of  opinion  that  the  decision 
of  the  Sessions  was  right. — Best  J.  If  the  point  decided  in  Il^x  v. 
(a)JfUefifiA22*  EUkam  (a)  were  to  occur  again,  I  think  it  would,  perhaps,  be  worth 

considering  whether  that  decision  could  be  supported.  It  is^ 
however,  not  necessary  to  determine  tliat  question  now,  because  I 
am  clearly  of  opinion,  that  under  Ihe  clause  of  this  act  of  par- 
liament, it  is  imperative  on  the  magistrates  to  remove  the  whole 
family  to  Scotland.  It  seems  to  me,  that  clearer  terms  could  not 
have  been  used.  For  the  act  expressly  says,  '*  that  the  magis- 
**  trates  shall,  and  they  are  hereby  empowered,  to  remove  sucii 
**  poor  person,  his  wife,  and  such  of  his  children  as  have  not  gained 
*  "  a  settlement,  to  the  place  of  his  birth  or  last  legal  settlement.'' 
The  statute  could  not,  therefore,  mean  to  leave  a  discretion  in  tbe 
magistrates  as  to  whether  they  would  exercise  this  power  or  not. 
And  by  adopting  this  construction,  we  shall,  as  it  seems  to  me^ 
further  the  object  of  th^  statute,  which  was  to  remove  the  incon- 
venience which  existed  from  idle  and  improvident  persons  coming 
to  this  country,  and  remaining  here  irremovable  with  their  wives 
and  families.  .  Any  other  construction  would  produce  great  incon- 
venience. It  is  quite  clear,  that. the  head  of  the  family  may  be 
removed;  and  if  he  should  be  removed,  after  the  separation  from 
his  family,  the  wife  and  children  would,  in  all  probability, 
permanently  chargeable.— > Order  of  Sessions  confirmed. 
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CHAPTER  IV. 

SCTTLEMBNT  BT  RENTING  A  TENEMENT  OF  TEN  POUNDS  A  YEAR. 

I.  The  Statutes. 
II.   The  Kind  of  Tenement. 

III.  The  Species  of  Tenure. 

IV.  The  Value  of  the  Tenemeftt. 

V.   The  Time  for  tohich  it  must  be  holden. 
VL  'J7te  Residence  necessary. 

I.  The  Statutes. 
13  &  14  Car.  2.  c.  12.  §  1 , 2.    59  G.  5.  c.  50.    6  G.  4.  c.  57. 

II.  The  Kind  of  Tenement. 

I£4.  DEX  V.    Stanmore,    H.  T.  3  Jac.  2.    Skin.  268.  —  The  Hie  BUtute 

qaeslion    was,    Whether  the  ten  pounds  per  annum  me^m  renting 
meatioBedin  the  statute  13  &  14  Car.  2.  c.  12.  for  the  settlement  Miettoteof 
of  t  poor  mau  shall  be  understood    10/.  a  year  of  an  estate  ^^*  ^*"'' 
(I  freehold  and  inheritancey  or  10/.  a  year  as  a  tenant  ?     And  ^ckanng  afree. 
it  VIS  urged,    that  it  is  unreasonable  to  intend  that  the    act  bold  to  that 
woold  remove  a  person  from  his  freehold  though  under  10/.  a  yalue» 
jev;  aad  that  the  statute  ought  to  be  understood  of  renting 
'0^  t  jeir.    And  a  case  was  cited  to  have  been  so  ruled  by 
Nwtk  C  J.  at  the  assizes  at  Buckingham ;    and  Hollo  way 
.ttid,  tliat  he  had  known  it  to  be  so  adjudged.  —  But  Herbert 
€.  J.  vas  of  another  opinion,  and  took  a  man  who  bought  a 
cottage  of  20f.  a  year,  of  which  he  had  the'  inheritance,  to  be 
"ithia  the  words-  and  meaning  of  the  act,   if  he  be  likely  to 
become  chargeable  to  the  parish ;   for  that  is  the  thing  against 
which  the  statute   provides ;  but  when  a  man  is  not  likely  to 
l^ccome  chargeable  to  the  parish,  if  -he  will  live  in  a  cottage  of 
lOi.  ftr  anman,  or  otherwise  under  his  condition,  he  is  n^ot  within 
the  meaning  of  the  act.     The  other  justices  were  silent. 

125.  Eridyn  v.  Rentcomb^  H.  J*.  10  Ann.  Salk.  536.  —  An  order  A  water-mSUv^ 
•*  drawn  up  specially  to  have  the  opinion  of  the  Court,  whether  a  tenement 
reatiai  a  toater-miU  of  10/.  a  year  would   make  a  settlement.  TJow-^fe  *12. 
■j-ETpaa  TOT  AM  Cuaiam:  Clearly  a  mill  is  a  tenement,  and  jg^  also  the  caw 
the  renting  thereof  must  gain  a  settlement  within  the  statute.  of  Cranley  v. 

St.  Mary  Guildford,  iStr.  502. 

1^  Kinvery.  Stone f  H.T.  12  G.  1.  Sir.  678.— A  poor  person  Acofury-toorrm 
'Oited  a  coney-warren  and  a  cottage  upon  it  at  10/.  per  annum.  "  •  tenon«nt, 
-"PwCuRiAM  :  A  wi/Zhas  been  held  to  be  a  tenement  within  the  Tl^^t^^c  ^f 
'^*te,  and  why  not  this  ?  It  is  his  ability  to  pay  10/.  per  annum,  ^  c.  Salk%s! 
^tt  the  foundation  of  the  settlement;  and  whether  he  pays  it  2Se«.CaaJi4. 
^^^^  house,  for  habitation,  or  for  a  warren  which  brings  him  in  a 
P^wi^ii  not  material. 
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A  prisoner  in  127.  St.  Margarefs,  Westminster^  v.  St.  Martin's,  Ludgate,  H.T^ 

the  Fleet  who     5  G. 2.  EDITOR*  MSS.  —  Two  justices  removed  E.  C,  a  sinf^Ie 

rents  ahouse of  woman,    from  the  parish  of  St.  M.  to  the  parish  of  L,    TTie 

^^tfii*  ^'         Sessions  quashed  the  order,  and  stated  the  following  case :  J,  C^ 

Rules  thereby     ^^®  father  of  E.  the  pauper,    rented  a  house  in  the  parish  of 

gains  a  settle-     St.  M.  at  25/.  a  year ;  lived  in  it  eight  years  ;  and  paid  to  the 

ment.  rates   of  church  and  poor :   this  house  was  situated  within  tbe 

S.  C.  Str.  924.   rules  of  the  Fleet  prison  ;  and  the  said^*/.  C,  at  the  time  he  S0 

2  air.K.EL76.   rgnte^i  ^i,g  g^id  house,  was  a  prisoner  in  the  custody  of  the  warden 

^^'      '      of  the  Fleet.    The  said  E.  was  bom  in  the  said  house  during  tbe 

father's  residence  therein,  under  the  circumstances  before  laen- 

tioned,  and  had  gained  no  settlement  in  her  own  right. —  Cor- 

BETT  submitted  to  the  Court,  that  the  father  gained  a  settleineot 

in   the  parish  of  St.  M.  by  renting  a  tenement   therein  of  102. 

a  year,  and  that  his  daughter  was  entitled  to  his  settlement.— Thb 

Court  were  of  opinion,  that  this  was   a  tenement  within  the 

13  &  14  Car.  2.  c.  12.,  and  therefore  quashed  the  order  of  Sessions, 

and  confirmed  the  order  of  the  two  justices. 

A  windmm,  128.  Rex  V.  Butlei/,    T.  T.  10  &  II  G.  2.  Burr.  S.  C.  107.- 

thoughno  c.    came   with    a  certificate  from    Butley   to  BenhaU^  ani 

l^l^'^^'     some  short  time  afterwards  took  a  lease  of  a  mndmiU  in  BenhS 

within  the  act ;    ^'^™  ®"®  ^'  ^'  ^^^  ^^®  ^^""  °^  three  years,  at  the  yearly  t&A 

and  will  gain'    of  I4fl.     About    the    same    time    he   hired    of    T.  M*  a  col- 

the  tenant  a        tage  and  a  piece  of  land  in  Benhali  by  parole  to   hold  for  ont 

settlement  if       year,  and  so  from  year  to  year,  so  long  as  it  should  please  both 

ariSrithoJSi  Pa^^*®s»  a'  ^^^  ye»"y  rent  of  3/.     C.  entered  upon  the  «»,  the 

he  has  given*      cottage,  and  the  land,    and  occupied   the  same  for  three  jean 

Security  for  tfie  under  the  said  lease,  and  paid  all  the  rent  himself;  but  he  had* 

payment  of  the    surety,  who  engaged  for  the  payment  of  the  rent  of  the  windi»» 

™"*«  during  the  said  three  years.     After  the  expiration  of  the  lea*^ 

?I^qI^402    ^®   occupied    the  mill  for  three   years   longer   under  a  parote 

agreement  that  he  should  hold  the  said  miU  at  the  said  anniw 
rent  so  long  as  he  should  continue  to  pay  the  same ;  and  ^^^,^ 

E ay  ment  of  the  rent  under  this  agreement  no  surety  was  requireo* 
hiring  these  last  .three  years  C.   occupied   another  cottage  « 
Benhali  of  Si.  2s.  6d.  a  year,  which  he  rented  as  a  tenant  at  ^ 
It  was  insisted,  that  this  could  not  gain  a  settlement;  for  thoa^ 
(o)  Vide  ante,    a  tvater'CommUl  had  been  held  to  be  a  tenement  within  the  act  («)» 
pl.  125.  yQi  a  mndmill  could  not  be  considered  as- such,  because  it  had  do 

house   or  place   of  residence,  as   other  mills  have.  —  Bt  th* 

Court  :  It  has  been  endeavoured  to  distinguish  between  ^^^^ 

land  and  renting  a  mill,  because  a  miller  has  no  stock ;  but  (■* 

objection  has  been  often  overruled:    the  words  of  the  act  ^ 

"  6ond^e:**  and  what  can  be  better  evidence  }^^^^)Jz!r 

payment  of  the  rent  ?     If  a  man  rent  lands  or  a  mill  of  IW*  P^ 

annum  without  any  house  in  the  parish,  he  gains  no  settlenflf'^ 

because  he  cannot  reside  thereon  without  a  place  of  habitstn>  • 

,  But  here  the  pauper  held  a  cottage  and  lands  at  8/.  p^  ''''f  ? W 

the  same  time  that  he  held  the  mill  at  lU.per  annum;  ««"  ^"^ 

fore  he  gained  a  good  settlement.  r^ 

Land  taken  for       129.  Rex  v.  Shenston  (a),  E.  T.  32  G.  2.  Burr.  S.  C  ^^^^'Tj! 

a  particular        pauper   T.  having  gained  a  settlement  at  S.  by  a  years  wn^ 

If"^^'^  and  service,    afterwards  took   a  house  in  the  parisli  of  ^;' 

ut^for^^:  ^.  a  year,  which  he  enjoyed  for  15  years ;   five  years  before 

(a)  Rex  V,  Croft,  post,  pl.  1 89. 
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bis  reiqon}  he  took  two  acres  of  land  in  the  pariah  of  K.  B,  ticuW  portion 

/or  the  groviag  of  potatoes,  from  Candlemas  to  Michaelmas^  for  of  the  year,  i^ 

tf. :  and  at  the  same  time  and  from  the  same  person  took,  ip  •  tenement 

the  said  parish  of  AT.  /?.,  half  an  acre  of  land,  at  40*.  for  the  74C«/2c.l2 

Uketerm;  and  paid  his   rent  for  all   the  premises,  which  were  *  '*  * 

of  tbe  raiue  aforesaid.     The  pauper  entered  upon  and  enjoyed 

tbe  /sods  during  the  term ;  and  during  the  latter  part  of  the 

tneof  his  enjoying  the  same,  to  mt^  between  Midsummer  and 

Midiadmas^  he  lodged  above  40  days  in  the  parish  of  K*  B. 

where  the  lands  lay,-  for  the  convenience  of  digging  up  and  dis- 

podog  of  the  potatoes.     It  was  contended,  that  this   land   was 

btred  for  %  particular  purpose —  for  the  planting  of  potatoes  where 

00  ftock  is  requisite ;  and  that  as  tbe  residence  in  K>  B.  was  for  the 

mere  purpose  of  looking  after  the  potatoes,  it  was  not  a  tenement 

within  the  meaning  of  the  act  of  parliament.<-*LoRD  Mansfield  : 

This  oan  has  bond  Me  taken  ground  of  the  yearly  value  of  12/. 

IQr.  \aiie  are  to  judge  by  computing  the  proportional  rent ;  and 

ia  die  nature  of  this  species  of  ctmure^  it   is  a  taking  of  the 

vMa  year's  profits  of  the  land.    In  some  other  cultures  besides 

tfatS}  as  moady  rape,  &c.  it  requires  only  a  part  of  the  year  to  get 

the  crop ;  and  it  is  stronger   where   the   rent  for  part   of   the 

year  only  is  above  10^.  than  where  the  10/.  is  payable  for  the 

whole  year.  —  Dbhnison,  Fo8TER,and  Wilmot  Js.  concurred. 

130.  Rex  V.  St.  George's  Hanover  Square,  T.  T.llG.  3.  MSS.   a  Erst  and  ». 
— Mntbe  pauper,  about  12  years  before  his  removal,  hired  of  oond  floor  un- 
Mr.  J.  R,  the  nrst  and  second  fioors  unfurnished  of  a  house  pf  fumiahed,  at 
Ae  value  of  40/.    a  year,  in  the  parish  of  St.  •/.,    the  pauper  ^  '«"*  ®^  ^^• 
fvBiittd  this  part  of  the  house^  and  held  the  same  entirely  to  ^^  "liouSi 
knoidf,  and  inhabited  therein  seven  years,  and  paid  for  the  same  the  apartraente 
IQL  a  jeir,  clear  of  all  deductions,  to  the  landlord  J,  R.  during  all  are  not  distinct 
that  ime\  there  was  only  one  door,  and  one  staircase,  which  were  ^i^ni  the  house. 
Bfed  io  common  by  the  pauper  and  other  persons  who  resided  in  See  Burr.  S.  C. 
tfte  /loose :  and  tbe  order  of  Sessions .  vacating  the  order  of  two  ^^* 

jntioes,  hj  which  the  pauper  was  removed  from  St.  G.  to  St,  </., 
vai  qnaibed. 

131.  Rex  V.  St.  Gileses  in  the  Fields,  H.T.  15  G.  3.  Burr.  S.  C.  A  shop  occo- 
JSS.— £.  0.  was  married  to  T.  O.  about  eight  years  previous  tp  pied  leparately 
the  remoTal.    The  father  of  T.  O.  was  legally  settled  in  the  parish  ^°°}j^.^^ 
«f &  A.    T.  O.  had  not  done  any  act  to  gain  a  settlement  in  his  lonMkVt^ 
0^  right,  except  that  about  12  months  previous  to  their  said  mcnt 
nrriage,  he  took  a  shop,  at  15/.  I5s.  a  year,  in  Piccadilly^  in  the 

Fvish  of  St. «/.,  beinff  part  of  the  house  of  one  Mrs.  L. :  the  shop, 

It  the  time  of  bis  taking  it  had  no  door  but  that  which  opened 

anmediately  into  the  street,  nor  any  conraiunication  witn  the 

^^  part  of  the  house :  he  likewise  agreed  for  the  use  of  the 

*ater  and  necessary  (which  were  within  the  house) ;  to  which  he 

nd  access,  in  common  witli  the  other  lodgers,  by  another  door 

hejODging  to  the  house,  which  opened  into  a  court  leading  from 

Picca^y  to  Jermyn  Street :  he  also  agreed,  at  th^  time  of  taking 

the  diop,  that  his  sister,  who  was  part  of  his  family,  should  lodge 

*ith  Mrs.  L/a  maid  in  the  garret  of  the  house ;  for  which  he  was 

^psyan  additional  rent  over  and  above  the  15/.  \5s.     In  less 

|han  a  mooth  after  he  had  taken  possession  of  the  shop,  finding  it 

^j^^^^ent  to  go  out  at  one  door  and  in  the  other,  he  applied  to 

Mw-  L  for  leave  to  open  a  way  through  the  partition  which  sepa- 

«  2 
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A  furnished 
room,  with  fire 
found,  rented 
by  the  week  for 
A  particular 
purpose,  and 
the  landlord  to 
have  the  use  of 
it  at  other  times, 
is  a  tenement 
within  the 
Statute. 


A«/afui-Jofe 
coBiery**  is  a 
tenement,  by 
the  renting  of 
which  a  person 
may  gain  a  seU 
tlement. 

See  this  case 
stated  more  at 
Urge,Cald.452. 


rated  the  shop  from  the  staircase :  she  consented  thereto ;  and  he 
•opened  the  same  accordingly :  he  rented,  and  constantly  lay  and 
resided  in  the  shop,  and  publicly  carried  on  his  trade  as  a  shoe- 
maker in  the  same  (having  such  communication  to  the  water,  the 
necessary,  and  the  staircase  by  which  his  sister  went  to  her  lodging 
in  the  garret,  as  aforesaid),  until  his  marriage:  he  continued  in 
the  house,  under  the  same  circumstances,  for  about  two  years 
afterwards :  and  Mrs.  Z.  rented  and  resided  in  the  said  house 
during  all  the  time  of  the  said  T.  O.'s  residence  as  aforesaid,  and 
paid  30/.  per  annum  and  all  parochial  taxes  for  the  same.  —  The 
Court  were  of  opinion,  that  this  was,  undoubtedly,  a  tenement  of 
the  value  of  10/.  a  year :  and  that  T.  O.  was,  consequently,  settled 
in  the  parish  of  iS^.  </. 

132.  Rex  V.  Whitechapely  i/.  T.  26  G.  3.  Editor'*  Af5S.- 
Anne  AUam,  widow,  and  her  children  were  removed  from  WhUt- 
chapel  to  Westham.  —  The  Sessions  quashed  the  order,  and 
stated,  That  the  pauperis  late  husband,  Peter  AUam^  about  fonr 
years  ago,  hired  a  house  in  Westham  of  the  yearly  value  of  8/.  8t., 
and  resided  therein  till  his  death,  which  happened  12th  January 
1785:  that  about  12th  October  1784  he  hired  a  room  at  the  sign 
of  The  Bird  in  Hand  victualling-house  in  Westham^  at  5t. 
a  week,   to  be  made   use  of,  and  which  was  used  as  an  office 

'  or  place  for  the  justices  to  meet  and  transact  the  parish  and 
other  public  business ;  he,  Peter  AUam,  being  clerk  to  the  said 
justices.  The  room  was  jurnished  with  ^chairs  and  tables,  and 
the  landlord  was  to  find  tiring ;  and  it  was  agreed  that  the  land- 
lord was  to  ha^e  the  use  of  the  room  on  the  assembly-nights, 
being  once  a  fortnight,  and  at  other  times  when  Allam  did  not 
want  it.  Allam  had  the  key,  and  might  have  locked  the  door  if 
he  would,  but  did  not  do  it  above  once  or  twice,  and  used  to  leave 
the  key  in  the  door.  The  rent  of  3*.  a  week  was  paid  by  AUem 
out  of  his  own  monies  and  fees,  and  no  part  thereof  was  paid  bj 
the  justices;  nor  had  they  any  concern  with  the  room,  other 
than  merely  meeting  therein  n>r  the  purpose  aforesaid.  —  Mr< 
Silvester  contended  that  the  pauper's  husband  was  only  ser- 
vant to  the  justices;  that  this  room  was  not  an  entire  tenement ; 
that  the  3^.  a  week  included  fire,  which  might  amount  to  nearly 
the  whole ;  and  that  the  landlord  also  &und  furniture.  —  Bul- 
XER  J.  There  is  nothing  found  as  to  the  value  of  the  fire  and 
the  furniture  ;  and  all  we  can  say  is,  that  he  has  rented  a  tenement 
of  10/.  a  year.  —  Order  quashed. 

133.  Rex  V.  North  Bedbum,  E.  T.  24  G.  3.  Editor'*  MSS.^ 
The  pauper  had  a  lease  of  *' a  land  sale  colliery,'*  at  12/.  lOf* 
a  year,  ror  a  certain  season  of  the  year ;  and  also  rented,  by  parole 
agreement,  another  land  sale  colliery,  at  24/.  a  year.  About 
three  years  previous  to  his  removal,  and  subsequent  to  the  expir- 
ation of  the  term,  he  applied  to  the  lessor  for  a  sight  of  the  lease, 
but  which  the  lessor  refused  to  show  him,  and  soon  afterwards 
died.  The  lease  not  being  produced,  the  Sessions  admitted  parole 
evidence  of  its  contents ;  and  one  objection  was,  that  such  evidence 
was  improperly  received  :  but  a  second  point  was,  that  it  bad 
appeared  that  this  demise  was  not  only  for  a  tenement,  but  also  for 
a  great  quantity  of  personal  chattels  for  the  purpose  of  working 
the  coal  mine ;  and  that,  on  the  case  as  it  stood  stated  by  the 
{Sessions,  a  **  land  9 ale  colliery,"  being  a  term  well  known  in 
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theooalcoontries^as  comprehending  not  the  mine  only^  but  the 
stod  of  hones,  gins,  ropes,  and  other,  things  necessary  for  worJtiBg, 
sod  therefore  that  so  considerable  a  part  of  the  rent  must  have 
been  for  this  stock,  that  the  tenement  itself  would  not  be  worth  IO/4 
a  J  ear. -The  Court  held,  that  the  Sessions  had  done  right  to 
receiw  parole  evidence  of  the  contents  of  the  lease ;  and  they 
coofirrncd  ftke  orders  which  removed  the  pauper  to  North  Bed* 
bm,  in  vhicb  parish  he  had  rented  these  land  sale  collieries. 

m.RexY.Wkixley(a),H.T.26G.S.  I  T.  R.IS7.- T.  P.  XcaiUc^ueU 
tte  pauper  served  an  apprenticeship  to  /?.  P.  in  the  township  of  ^^^emmt 
nhuia/,  the  said  R.  then  residing  there  under  a  certificate  n^om  within  13  & 
the  township  of  B. :  in  the  two  last  years  of  the  pauper's  ap-  «4Car.2.  c.12. 
preniiceship,  his  master  R.  P.  rented  a  dwelling-house,  with  a  ^^f^y^^n^oae 
garden,  orchard,  yard,  stable,  mistal,  and  shop,  of  the  value  of  Jet^lSJ.* 
li.  iU,^per  annum ;  and  also  a  meadow,  containing  near  seven 
acres,  at  the  yearly  rent  of  71.  10*. ;  and  also  at  the  same  time, 
Mmelj,  for  the  last  two  years  of  the  pauper's  apprenticesliip, 
occupied  tvo  cattle-gates  of  the  value  of  1/.  4*.  a  year,  in  a  stinted 
gsurc,  OQ  consideration  that  the  said  R.  P.,  being  a  carpenter, 
WMild  keep  in  repair  three  common  highway-gates  which   the 
P«»i»  having  a  right  to  the  cattle-gates  were  bound  to  sustain. 
—The  question  for  the  opinion  of  the  Court  was,  Whether  the 
«w  cattle-gates  were  a  tenement  within   the  statute?  —  Lord 
Makspikld  C.  J.     These  cattle-gates  pass  by  lease  and  release, 
«w  cannot  be  devised  but  according   to  the  statute  of  frauds* 
Tbey  are,  therefore,  to  be  considered  as  a  tenement  within  the 
itamte. 

135.  Rex  J.  Old  Alresford,  T.  T.   96  G.S.I  T.  R.  358.  —  The   a  lease  of  the 
^^J,  D.  and  his  father  resided  in  O.  A.^  under  a  certificate  fishery  of* 

.?  ^*  ^«  father,  after  he  went  into  O.  A.y  rented  a  house  P^nd,  with  the 
^  piece  of  land  therein  at  3/.  a  year,  and  occupied  the  same  spear-sedge, 
^^  jan:  during  two  years  he  took  and  hdd  under  a  parole  JiX^Tn  and 
T'^  from  Mr.  Edwards  the  following  premises  in  O.  A,y  viz.  .bouTthetllme, 
^M^ry  of  a  pond^  containing  60  acres,  called  A.  pond,  with  issuchacon- 
^  S^eSf  &c.  and  also  ail  the  spear-sedge,  flags,  and  rushes  growing  «tructive  demise 
•nwdaboutthe  said  pond;  and/A«  right  0/ cutting  the  sedge  growing  ^^^  '^^  ^^^ 
« a  piece  of  rough  meadow  or  sedgy  ground,  containing  seven  'IZ^^^n 
JJ'ttj  not  being  part  of  the  said  pond,  but  being  distinct  there-  thels&l4Car.S. 
^«i  and  held  under  a  different  right ;  and  agreed  to  pay  Mr.  c.  2. 
^wnfc  \(A.  a  year  -for  the  said  premises,  and  to  supply   Mr. 
««wnii'g  house   with  fish :  during   the  time   he   held  the  said 
fj*«8,  he  rented  and  hdd  under  a  parole  demise  the  fishery  of 
?*  ^^fly  river  in  New  Alresford,  with  the  grates  to  a  small 
'■ilMMige,  and  paid  3/.  a  year  for  the  same.     The  said  house  and 
P^of  land  first  mentioned,  and  the  right  of  cutting  sedge,  Arc. 
w  die  laifi  seven  acres  of  rough  meadow  ground,  and  the  said 
?*®y>  4c.  last  inentionnd,  were  together  of  the  annual  value  of 
.^s  without  taking  the  said  pond  or  any  thing  thereto  belonging 
^     account.  —  Lord  Mansfield  C.  J.     Upon  this  state  of 
"^  cagCi  the  Court  will  consider  that  the  fishery   and  the  soil 
^d  together ;  therefore  the  pauper  took  a  tenement  within  the 
**^^««—  AsHHURST  J.     There  is  no  doubt  but  that  a  fishery  is 

^*^ent.    Trespass  willJie  for  an  injury  to  it;  and  it  may  be 
^^cotered  in  ejectment.  —  Buller  J.     The  Court  go  upon  this 

(n)  Sec  Rex   u,   Stoke-upon-Trent, /)05/,  pi.  149.  
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ground,  that  the  Sesttobs  liave  no  occasion  to  go  into  the  title  of 
the  lessor  at  all :  the  fact  of  letting  a  fishery  is  sufficient,  and  we 
must  presume  that  the  soil  passed  along  with  it ;  though  I  am  by 
no  means  ready  to  allow,  that  if- it  had  been  any  otner  kind  of 
fishery  it  would  not  have  given  a  settlement. 
Taking  the  hay-  136.  RexY.  Stoke  (fl),  E.  T.  28  G.  3. 2  T,  R.  451.  — Thepaaper 
graa*  and  after-  rented  a  house  and  land  of  the  yearly  value  of  8^  12».  6rf-  in  the 

db^fOT*"**"  P^"***  ^^  ^"  *"  ^^^^^  ^^  ^^®°  resided ;  and  for  10  months  of  the 
m<mUw  at  the  same  time  he  took  the  hay  grass  and  after-math  of  a  meadow  in  the 
annual  value  of  same  parish  for  2/.  5s.  6d,  He  paid  no  taxes,  but  he  fenced  the 
10/.  is  taking  a  meadow  and  spread  the  hillocks  himself.  — Ashhurst  J.  It  1^ 
ienetneru.  clear,  from  the  stating  of  the  case,  that  the  land  was  intended  to 

pass ;    it  states,  that  ^'  for  10  months  the  pauper  took  the  hay- 
^  grass  and  after-math  of  the  meadow.*'     Now  why  should  he 
have  taken  it  for  10  months  if  the  soil  was  not  intended  to  be 
conveyed?  There  could  be  no  other  profits  of  this  ground  but  the 
hay-grass  and  atter-math ;  and  if  a  man  grant  all  the  profits  of  the 
ground,  he  grants  the  land  itself.  —  BullerJ.     This  is  like  die 
case  put  in  Co.  Lit.  where  pastura  carries  the  land  itself.    The 
pauper  was  to  have  the  hay  and  after-math,  which  was  all  the 
produce  of  the  soil.      This  is  not  like   taking  hay^grass  after 
severance  ;  for  that  is  only  a  chattel.     But  here  the  contract  was, 
that  the  pauper  should  take  all  the  grass  which  should  grow ;  he 
was  to  cut  it,  and  make  it  into  hay  himself  ;^and  afler  that  he  was 
to  have  every  thing  which  grew  on  tlie  land  for   10  montlis.  — 
Grose  J.  of  the  same  opinion. 
lUntingac/atry       137.  ^^ex  v.  PiddUtrenthide  {b)y  T.  T.  30 G.  3.  ST.  R.  772.- 
tlemrat^  *  **^    ^^^  ^^^  ^^  three  years,  while  the  pauper  lived  in  tlie  parish  of 
will  a  rabbU'       ^*  ^'^  ^^   rented  in  that  parish  a  dairy  of  30  cows,  some  at 
warren  tliough     5L   10«.  and  Others  at  51.  a  cow,  with   liberty  to  cut  furze  on 
the  party  taking  G.  Warren^  and  on  other  parts  of  the  farm,  for  the  use  of  the 
it  have  no  in^      dairy  only ;  and  a  warren  to  kill  rabbits  for   his   profit,  called 
soD^Uceprthai  ^*  ^^^^y  ^'*^  **  ^^^^  house  on  it  to  keep  nets,  in  the  aaoie 
of  entering  un'^    parish,  of  the  same  man,  at  SOl.  per  annum;  and  also  another 
the  warren  to      rabbit-warren  in  the  neighbourhocMl,  called  H.  Warren,  for  the 
kUl  rabbits.        same  purpose,  at  \5l.per  annum.    The  cows  were  to  feed  in  par- 
ticular grounds  at  particular  seasons  of  the  year,  as  is  usual  in  the 
letting  of  dairies.     The  pauper  and  his  man  sometimes  slept  in  the 
house  in  G.  Warren.     The  pauper  had  no  right  in  the  soil  rf 
either  of  the  said  warrens,  except  that  of  entering  upon  and  killing 
rabbits  there ;  the  persons  of  whom  he  rented  the  warrens  con- 
stantly depasturing  the  same,  and  ploughing  some  part  thareof.-^ 
Lord  Eenyok  C.  J.     If  we  were  now  called  upon  for  the  firtt 
time  to  make  a  decision  on  this  statute,  perhaps  I  should  have 
some  difiiculty  on  the  subject ;  but  the  Courts  have  put  a  liberal 
construction  on  it.     I  cannot  quite  agree  with  the  determinadoD  01 
Rex  v.  Lockerley,  because,  afler  it  had  been  decided  in  so  msoj 
.    cases,  that  an  incorporeal  hereditament  would  give  a  settlement,  I 
should  have  thought  that  that  case  would  have  received  a  di^r- 
ent  determination,  (c)     But  without  considering  that  case,  I  think 

(o)  See    Rex  v.  Stoke-upon-Trent,  (c)  The   substance  of  the  case  ^» 

post,  pi.  149 ;  Rex  v.  All  Saints,  Cam-  that  the  pauper  took  a  dairy  of  16  cowsr 

bridge,  postt  pi.  156.  with  a  dwelling-house,  and  feeding  fc 

(6)  See  Rex  v.  Stoke-upon.Trent,  the  said  cows  on  21   acres  of  clorer- 

post,  pi.  149;    Rex  v,   Minster,  jjost,  ground,  and  1 3  acres  of  meadow  land, 

pi.  182.  with  the  after -leaze  of  a  mead,  the  run 


that  tbe  paupor  t<K>k.a  teoenkent  in  C  &•  both  hy  rentipg  tbe 
4iirj  and  the  vnrreQ.  Lord  C'oie  says,  that  prima  toniura  is  a 
(enement;  then  the  dairy  was  a  tenement ;  the  other  taking  was 
aUo&ttfficieot;for  it  waa«  if  I  mfy  uae  the  expression,  a  pernancy  of 
the  profits  of  the  land  by  the  mouths  of  tbe  rabbits.  A  free  warren 
is  theiobject  of  a  family  settlement;  a  praaipe  will  lie  for  it;  and 
die  mutiny  of  it  is  sufficient  to  give  a  settlement.  If  this  case  had 
beeo  precisely  similar  to  that  of  Rex  v.  Lockerle^,  perhaps  1  should 
l)ire  hesitated  before  I  agreed  to  overturn  that  decision ;  but  as  this 
K distioguisbable  from  that  case  (though  the  distinction  is  nice),  I 
think  that  the  pauper  gained  a  settlement  in  C.  H,  ^' Ashhorst  J- 
It  seems  difficult  to  reconcile  all  the  cases  on  this  subject.  If  the 
(8se  of  Rtf  V.  Lockerley  be  law,  I  do  no  see  how  this  pauper  can 
have  gttaed  a  settlement  in  C.  £/.  .*  but  as  there  are  authorities 
hoth  w^  I  av  inclined  to  think  that  a  settlement  was  sained  in 
C*  H.;  the  criterion  by  ^hich  the  question  is  to  be  decided  being 
tlie  sbiTitj  of  the  person  taking  the  tenement*  — ^  Buller  J.  In 
di&  doohtful  cases  one  leading  ground  is  the  ability  of  the  pauper  to 
pajtiie  I0l.per  annum.  But,  on  the  facts  here  stated,  I  think  this 
penoo  rented  a  tenement  within  the  construction  of  the  statute  of 
Ckajieu  I  cannot  agree  with  the  determination  of  Rex  v.  Lockerlej^  : 
tbatvaacoDsidered  as  a  personal  contract;  but  all  contracts  are,  in 
««De respects,  personal.  The  question  in  such  cases  really  ought  to 
be,  Whether  or  not  it  be  a  contract  to  receiveprqfits  out  of  land?  The 
pr^Qt  I  consider  as  such ;  and  so  was  that  in  Rex  v.  Locketley  i 
I  am,  therefore,  of  opinion,  that  the  conclusion  drawn  in  that  case 
tas  vroog.  As  to  the  other  point,  I  do  not  consider  this  merely 
aiapritilege  to  kill  rabbits  when  the  pauper  could  find  them,  and 
tint  the  IsDcllord  might  take  them  all  if  he  chose  it ;  but  the 
vanen  vas  to  be  kept  in  the  same  state  as  it  was  when  it  was  let» 
othervise  the  contract  between  the  landlord  and  the  tenant  would 
be  destfojed.  In  that  respect,  then,  the  pauper  had  an  interest  in 
the  land:  besides  he  took  a  house  with  the  warren.  —  Grose  J. 
It  ii  impossible  to  reconcile  all  the  cases  on  the  subject ;  and  I  do 
sot  ttuderttand  the  ground  on  which  that  of  Rex  v«  Lockerletf  was 
Guided.  In  these  cases  I  think  that  if  the  pauper  has  credit  to 
^^^^fer annum^  he  gains  a  settlement.  The  case  of  Kinver 
T»  Stm  (a)  decides  the  present.  .    (a)Ante,iplii6. 

138.  Rex  V.  Brampton,    T.  T.  31  G.  3.     4  T.  R.  348.— The  ReniiDgthe 
PWp«,  r.  C  rented  certain  premises  in  B^.  of  the  yearly  value  fog'  »nd  after- 

-* . — _.___««__^^    grass  of  mea- 

?tiiejard belonging  to  the  messuage,  case  was  expressly  denied  to  be  law; 

^  v^^  of  the  farm  for  feeding  of  and  it  should  seem  that  by  this  deter- 

PPtindtbe  run  of  one  horse  with  the  minadon,  the  case  of  Rex  t;.  Minchin- 

*^Q«i  foroM  year.     He  was  also  liampton,  Str.  142.  2  Sess.  Cas.  92.  and 

>«  Bm  lil  the  scare  whiiat  from  the  Rex  v.  lindwood,  1 9  G.  2.  cannot  now 

<wii  gHMiog  on  the  fence.    He  was  to  be  supported.     lu  the  first,  the  pauper 

f^ome  Ure  tons  of  hay  for  the  cattle  took  **  the  pasture  eat  age  of  a  piece  of 

vocn  wanted;  to   cause    10  acres  of  "  ground,*' and  in  tlie  second,  **  the  pau- 

"0*v.fround,  and  13  acres  of  meadow  <*  per  rented  land  to  the  amount  of  67/. 

"I^  Ud  up  at  Candlemas,  and  to  **  a  year,  and  agisted  three  cows  to  pas- 

^  ff^  provision  for  supporting  the  '*  ture  from  May-day  till  Martinmas,  by 

ttd  cattle :  and  the  Court  Iteld,  tliat  this  * '  agreement  for  three  years  successively, 

^  °«  a  tenement  witlu'n  the  statute,  '*  for  which  he  was  to  pay  3/.  10*. "  and 

w  tint  the  « i^iasture  of  the   ground  it  was  in  both  cases  determined,  that 

,^^*^lywas  not  let,  but  only  the  tliesc    wen*   not  tenements;    and   sec 

Iwi^of  16  cows."  But  in  die  case  Rex  t>.  Stokc-upon-Trent,  /hm/,  pi.  HS>. 

*  ««  fc  Tolpuddlc,  post,  pi.  1 39. ,  this 
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dow-laadtothe  of  tf.;  and  during  part  of  the  time  took  the  fogt,  or  after- 
yearly  value  of  grass,  of  two  fields,  the  one  for  SOf.  and  the  other  for  1/.  \s, 
lor.  isa  ftene-  ^  year;  the  whole  of  which  together  he  occupied  for  inore  thu 
™^^  40  days. — The  (^ourt  were  clearly  of  opinion  that  the  paapcr 

had  gained  a  settlement  in  B.;  and  that  this  could  not  be  dis- 
tinguished from  the  case  of  Rex  v.  Sioke  {a}:  and  they  added, 
la)Arue,pLlS€*  that  taking  land  for  a  particular  purpose,  such  as  that  of  iettiii| 

potatoes  (o),  was  sufficient  to  confer  a  settlement,  (c) 
Renting  20  139.  Rex  v.  Tolnuddle  (d),  E.  T.  32  G.  3.    4  T.  R.  671.— </•  C 

COW8  at  31.  lOf.  was  the  tenant  and  occupier  of  a  certain  farm  in  the  parish  of  7., 
vJm  •**^'  ^  f^^  ®^  ^^®  stock  of  which  farm  consisted  of  cows,  which,  acconl^ 
tain  eitrands  ^^S  ^  ^^^  usual  Course  of  husbandry  in  that  county,  had  beet 
belonging  to  constantly  let  to  some  dairyman.  The  pauper  rented,  under  s 
the  owner,  ex-  verbal  agreement,  those  cows  of  C,  being  20  in  number,  at 
cluMvely  of  any  the  rate  of  3/.  10«.  a  cow  per  annum  :  it  was  also  ^reed  betireea 
other  cattle,  isa  ^^  parties  (as  is  usual  in  such  contracts  in  the  county  of  DonA) 
tenement  ^^^^  ^^  owner  of  the  cows  should  feed  and  support  them ;  asd 

for  the  purpose  of  feeding  and  supporting  them  in  the  best  manner 
that  such  cows  should  depasture  in  certain  lands  called  the  0^ : 
Leaze  Grounds  from  May-day  to  the  18th  of  September ;  and  afttf 
that  time  in  certain  meadow  grounds  which  are  kept  for  thtf 
purpose,  from  the  time  the  same  are  mowed;  both  which grooadi 
were  part  of  the  said  farm,  and  then  in  the  occupation  of  C. ;  and 
when  the  pasture  of  the  meadow  grounds  was  consumed,  that  die 
cows  should  be  kept  by  C  in  some  other  of  the  farm-grounds  wifs 
his  other  cattle,  or  be  foddered  in  the  farm-yard  with  hay  by  hm 
The  land,  called  the  Cow  Leaze,  was  to  be  laid  op  by  C  at  Udif- 
dayy  and  not  fed  upon*  by  any  cattle  whatsoever  until  Maf-doitfj 
C.  was  not  to  feed  any  other  cattle  either  in  the  Con  Leax^^ 
meadow  grounds  whilst  the  same  were  fed  by  the  cows  so  reoted 
by  the  pauper :  but  the  hay  of  the  meadow  grounds  was  cut  aad 
taken  by  C  and  the  Coto  Leaze  ground  was  fed  by  him  after  the 
cows  had  quitted  such  grounds.  In  case  any  cow  did  not  cam 
on  or  before  May-^oy,  or  if  any  of  them  afterwards  died,  or  w* 
come  barren,  an  allowance  was  to  be  made  to  the  pauper ;  and  i^ 
case  of  sickness  amongst  the  cattle,  C.  was  (as  is  usual  in  s|^ 
cases)  to  defray  all  the  expences.  The  pauper  was  not  bo^ 
to  repair  any  fence  in  any  ground  in  which  the  cows  were  feo' 
It  was  further  also  agreed,  that  the  pauper  should  have  a  dwelliag' 
house  on  the  farm,  a  right  of  feeding  a  mare  on  the  farm,  keepiof 
his  pigs  in  the  yard,  and  of  cutting  fuel  for  the  use  of  the  daiij*' 
but  he  had  no  other  right  whatsoever.  The  said  contract  coa- 
tinued  in  force  for  the  space  of  five  years  ;  during  the  whole  J 
which  time  the  pauper  resided  in  the  said  house  in  the  panab  <a 
T.  The  above  are  the  usual  and  customary  terms  in  such  c^ 
tracts  in  the  county  of  Dorset ;  it  is  the  common  practice 
tenants  of  farms  to  let  cows  upon  these  farms  :  and  juch  letu^ 
is  called  a  letting  of  a  dairy.  —  Lord  Ksnyon  C.  J-  *^  ^.j 
been  argued,  that  if  we  decide  this  to  be  a  tenemeot,  ^^  ^  ^ 
depart  from  the  words  of  the  statute :  but  in  this  case  the  P***? 
took  a  tenement,  emphatically  a  tenement.  Any  thing  is  a  ^ 
ment  which  is  a  profit  out  of  land.  In  order  to  take  a  ^!^^.  ^ 
it  is  not  necessary  that  the  party  should  have  the  fee-s'WP 

^         (6)  RcxtH  Shenston,  onitf,  pi.  129.  (d)  See   Rex  w.  Stoke-upo"' 

(c)    Vide   Rex    v.   Piddletrenthide,     post,  pi.    149.     Rex  9.  MinsO''  r- 
antefp\.  137.  pi.  182. 
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f»tal;  anj  minate  interest  in  land  is  parcel  of  a  tenement  i 

such  mifwte  interest  indeed  cannot  be  entailed,  but  all  the  par-* 

eeb,  wheo  consolidated  together,  may.    A  beast-gate  has  been 

held  to  be  s  tenement ;  and  yet  that  is  not  the  whole  land,  but 

the  pnfiti  of  the  land  to  a  certain  amount.     So  here  the  profits 

of  these  lands  are  to  be  taken  exclusively  by  the  cows  which  the 

pai^reDKcd.    If  the  cattle  had  been  hjs  own,  and  he  had  rented 

tlie/eediiig  of  them,  that  would  have  been  unquestionably  a  tene- 

meot;  like  the  taking  of  the  pasture,  the  hay  and  after-math ; 

Hid  I  tbiok  that  these  cows  were  the  pauper's  for  a  certain  period  ;' 

tii^  were  not  so  far  bis  own  that  he  could  have  sold  them,  but 

they  were  his  that  he  might  use  them  under  the  contract  for  a 

Kmited  time.    And  this  was  not  the  less  a  taking  of  a  tenement, 

because  the  pauper  could  only  enjoy  the  land  in  a  particular 

nade ;  for  in  many  farms  the  tenant  stipulates  that  he  will  not 

depasture  sheep  or  horses  on  particular  grounds.     I  do  not  see, 

tbere/ore,  why  this  is  not,  strictly  speaking,  a  tenement ;  for  the 

paoperhad,  for  a  certam  part  of  the  year,  the  exclusive  right 

to  the  paatomge    of   these    grounds,    to    be    taken    by    the 

wotlis  of  the   cattle.  —  Ashhurst  J.   The  question  here  is. 

Whether  it  may  not  fairly  be  said,  that  this  pauper  rented  a 

taaneiit   of  the    annual    value    of    102.    in     T.f     In    the 

int  place,  he  had  the  sepamte  possession  of  a  house ;  in  the 

Kit,  be  rented,  not  merely  the  milk  of  the  cows,   but  the 

covs  thennelves,    and   the  land   under    certain    qualifications ; 

^  he  had  8  right    in    certain  closes,    even   to  the  exclusion 

afthe  fanner  himself.     The  cows  w^re  not  depastured  where 

^  lessor  chose,   but  in  particular  fields ;   and  during  a  cer- 

^  fart  of  the  year  no  other  cattle  were  to  be  fed  in  those 

groooda.  During  that  time,  therefore,  the  pauper  had  a  separate 

P^fttfflcy  of  the  profits  of  those  fields,   which  is  equal   to  a 

demise  at  the  land  itself.     And  though  this  contract  did  not 

inooot  to  ao  annual  demise  of  the  land,  yet  during  a  part  of  the 

y^  the  pauper  had  the  separate  pernancy  of  the  profits ;  and  it 

VDotneceaaary  under  this  statute  that  the  party  should  have  the 

^nenent  for  the  whole  year.  —  Bullbr  J.    The  first  question  is, 

^^^^Kt  this  case  has  not  been  already  decided  ?    I  think  that  it 

^^Rex^. Piddletrefiihide(a)s  and  tlie  arguments  pressed  upon  (a}^n/«^p].l37. 

SI  about  adhering  to  decided  cases,  ought  to  weign  with  us  in 

nfporting  that  case.    In  that  case  there  were  two  points,  upon 

^  of  which  the  Court  gave  a  distinct  opinion  :  in  determining 

^  of  them  it  became  necessarv  to  take  into  consideration  the 

^of  JZev  V.  LockerUy  (6),  which  we  all  thought  was  wrongly  de-  (5)^i«<^,p.86.D. 

^^  But  it  has  now  been  argued,  that  the  case  of  Rex  v.  Pid- 

^f^ntAide  is  no  authority  for  the  present,  because  it  was  decided 

M  theodier  ground,  namely,  the  taking  of  the  rabbit-warren,  and 

^  vhat  was  aaid  by  the  Court  in  that  case  relative  to  the  dairy 

^extrajudicial :  perhaps  if  a  question  were  to  arise  hercaAer  on 

^  ather  pmnt,  the  taking  of  the  warren,  the  same  argument 

^Quld  be  applied  in  that  case ;  and  it  would  be  contended,  that 

Att  T.  PtddUtrenthide  was  decided  oq  the  dairy,  and  not  on  the 

^^t^warren ;  and  thus  the  case,  which  we  consider  to  have  been 

*^J  determined  on  two  grounds,  would  be  frittered  away,  and 

^ooUbe  no  authority  upon  either.     But  I  think  that  that  is  not 

^^^judicial  which  is  made  a  point  in  the  case,  and  argued  upon 
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at  the  bar.    The  case  of  Rex  ▼.  PidMdrettlUdey  therefore,  I 
oonsider  as  a  decided  authoritj  on  this  very  point.     Then  it  im 
contended,  that  the  great  criterion  is  the  ability  of  the  pauper,  ss 
marked  out  by  the  statute.     Now  this  pauper  had  the  ability  to 
nent  70l,p€r  annuniy  and  the  question  is.  Whether  that  did  not  gun 
him  a  settlement  ?    Against  it  it  is  said,  that  he  had  no  interest  in 
land  ;  that  the  particular  fields  were  not  the  object  of  his  contract; 
that  he  merely  rented  the  cows ;  and  that  the  whole  was  a  per^ 
sonal  contract ;  but  I  think  that  he  had  an  interest  in  land,  aad 
that  unless  he  could  have  had  all  the  profits  <^  the  meadow  for  • 
certain  part  of  the  year,  he  would  not  have  taken  the  cows.    An- 
other argument  was,  that  because  the  pauper  had  not  an  intereit 
which  could  be  entailed,  it  was  not  sufficient  to  confer  on  him  a 
settlement.     But  whether  a  thing  may  or  may  not  be  entailed, 
depends  upon  tlie    subbed  mattery  and   not    upon    die   inteiti 
which  the  party  has  in  the  subject.     Here  the  interest  which 
the  pauper   had  could  not  be  entailed  on  account  of  the  im* 
becility  of  his  estate.     But  supposing  his   interest,   which  wsf 
only  temporary,  had  been  perpetual ;  suppose  A,  had  granted  to 
him  and  his  heirs  the  right  of  depasturing  twenty  cows  for  ax 
months  in  e^erv  year,  I  think  that  might  be  entailed.    Bnt  tbii 
case  goes  still  farther ;  because  by  the  very  terms  of  the  contesct 
no  other  cattle,  not  even  those  of  the  farmer  himself,  were  toht 
fed  on  those  particular  grounds  on  which  the  pauper's  cows  were 
to  depasture ;  therefore  he  had  the  exclusive  possession  of  these 
fields  during  that  time.    This  goes  a  great  way  to  answer  the  dif- 
ficulty stated  at  the  bar ;  for,  as  at  present  advised,  it  seeois  to 
me,  that  if  the  pauper  had  the  sole  possession,  or,  which  is  the 

(a)  Vide  Welch  same  thing,  the  sole  profits,  he  might  have  maintained  tre^ass  (a); 

v.  Hall,  Bull,     but  on  that  point  it  is  not  necessary  to  give  a  decisive  opinion^— 

N.  P.  85.  Grose  J.    I  was  always  surprised  at  the  determination  o^Resv* 

Lockerley^  because  the  pauper  took  a  dwelling-house  as  wellsa 
the  dairy,  and  the  case  happened  after  it  had  been  decided  thats 
windmill  and  a  rabbit-warren  severally  gave  a  settlement*    The 

{h)Ante,^\A26.  case  of  Kinver  and  Stone  {b)  was  the  ground  of  my  opinion  in  B» 

v.  Piddletrenthide ;  for  there  the  Court  said,  <^  A.  mill  has  been 
**'  held  to  be  a  tenement,  and  why  not  this  (a  rabbit-warren)  ?  It 
'  *<  is  his  ability  to  pay  10/.  per  annum^  that  is  the  foundataoo 
*<  of  the  settlement ;  and  whether  he  pay  it  for  a  house  for  habits 
<^  ation,  or  for  a  warren  which  brings  him  in  a  profit,  is  not  mate* 
*^  rial."  In  Rex  v.  Piddletrenthide  we  were  all  of  opinion,  that 
the  case  of  Rex  v.  Lockerley  was  at  least  doubtful ;  and  as  this 
cannot  be  distinguished  from  it,  I  have  no  difficulty  in  saying  ^ 
it  cannot  be  supported,  as  being  directly  contrary  to  the  coostructioB 
uniformly  put  on  the  statute  of  Car.  2.,  which  has  tnrned  on  the 
ability  of  the  pauper.  But  here  ^e  pauper  came  to  live  in  * 
dwelling  house  in  T.,  and  took  a  certain  interest  in  the  land,  ex- 
plained in  the  case  to  be  the  pernancy  of  the  profits  o^  the  land*  to 
the  exclusion  of  the  owner,  to  the  amount  of  more  than  10>* 
per  annum  ;  which,  I  am  of  opinion,  is  sufficient  to  give  hioi  a  set- 
tlement in  that  parish. —  The  CouaT  held  the  settlement  to  be 
in  T. 

140.  Rexy.  Hammersmith {c),  i/.  T.  8«  G.3.  8  T.R.^50.uoHs* 
—  Two  justices  removed   3f .    ii.,  widow    of   J.  iZ,  and   three 

(c)  See  Rex  v,  Stokcupctn-Trent,  pott,  pi.  149. 
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of  tte  dhifdren  irom  the  hamlet  of  JF/.  to  the  parish  of  C. 
Tlie  SesdoDs  oo  appeal  quashed  the  order,  and  stated  the  following 
tme  fsr  the  opinion  of  this  Court :  ** «/.  /{.,  the  husband  of 
<<the  paoper,  was  the  son  of  T.  R.  On  the  25th  of  Sep" 
^^tember  1790,  •/.  and  T,  H,  entered  into  articles  of  agree*- 
**  meot  Oder  seal  of  that  date  with  one  Richard  Barton  the  owner 
"ofacornwnili  in  C,  whereby  7*.  and  J.R*  severally  covenanted 
"  indiBthisexecotorSf  Ac.  that  they  T-  and «/.  R.,  their  executors, 
^Ac  should  and  would,  with  their  horses  and  carriages  at  their 
'^ovn  cost  and  charges,  fVom  the  said  ^5th  of  September  1790,  to 
"the  25th  of  Maren  1795,  delttrer  at  the  corn-mill  belonging  to 
"  £.,  weekly  and  every  week,  three  loads  and  a  half  of  wheat  at 
**  die  least,  and  at  their  own  costs  and  charges  grind  and  make 
"  the  tame  into  flour,  and  should  pay  to  B.  during  the  said  term 
''for  die  lame,  after  ttte  rate  of  Ss.  for  eaeh  load  in  manner 
**mA  $t  tht  times  therein  stated  during  the  continuance  of 
"  tbeagreement.  B.  covenanted  that  T.  and  J.  R,  during  the  con- 
'^tnoaoce  of  the  articles  should  have  the  use  and  liberty  of  run- 
^  mag  and  grazing  for  their  horses  on  a  certain  meadow  therein 
**  described,  and  also  the  use  and  liberty  of  the  stable  and  cart- 
^  house  gratk  for  their  horses  and  cart,  and  without  paying  for 
^  die  lacwlow,  stable,  and  cart'house.  T.  and  «/.  72.  covenanted 
''dtatthey  would  weekly  and  every  week  during  the  continuance 
**  of  die  articles  pay  B.  the  stipulated  sum  before  mentioned  on 
*'  die  respective  days  therein  set  forth.  And  B.  covenanted  that 
"  he  voold  at  the  expiration  of  the  articles  again  take  to  all  and 
*  angohurthe  utensils  belonging  to  the  said  corn-mill  at  a  fkir  ap- 
**]nii8eiDent,  and  pay  to  T.  and «/.  R.  such  sum  as  the  same  should 
**hea|ipTai8ed  at.  J.  R.  afterwards  ground  corn  at  the  mill  for 
^  two  or  diree  years ;  he  never  resided  thereon  during  the  same 
**  time,  bflt  in  a  cottage  in  the  same  parish,  which  he  rented  at 
**Si,lSs  per  annum,*'  —  Garrow  was  to  have  argued  in  sup- 
ponoftbe  order  of  Sessions  ;  and  Gibbs  contrh  ;  but  the  latter 
abaodonedthe  case.  — The  Court  being  clearly  of  opinion  that 
dMie  was  no  colour  for  con^ruing  this  agreement  into  the  taking 
^s  tenement.  —  Order  of  Sessions  confirmed. 

UK  Rex  V.  Dersinghamy  T.  T.  88  G.S.  7T.R.67\ — "  The   Renting  a  right 
'*  jMoper  in  Jtin^  1795  went  to  reside  at  D.,  in  a  house  which,  of  common  in 
"widi  half  an  acre  of  land  and  the  going  of  two  head  of  cattle  g«wdfth«va- 
"osD.  Common,  he  hired  of  one  Pretty ,  at  the  rent  of  6/.,  till  the  *"•  ^i^^^i^ 
**  Mickadmas  f<rilowing.     He  continued  to  occupy  the  said  house,  ^^^  ^4tbin 
**W,  and  common  rights  till  the  succeeding  MichaelmaSf  ynz'.  is&MCar.s* 
**^ikhadmas  1796,  at  a  rent  of  8/.  a  year.     About  the  time  he  c.  19. 
"wenttoZ).,  viz.  June  1795,  he  hired  of  one  S.  the  going  of  three 
"  Mfaer  head  of  cattle  upon  the  same  common  till  the  Candlemas 
''^lilovmg,  at  the  rent  of  ]/.  1 1«.  6d* ;  and  of  one  C.  the  going  of 
*'  ofle  other  head  of  cattle  on  the  said  common  for  ^e   same 
"  period^  at  the  rent  of  10«.  6d,    The  common  rights  in  question 
"  wefe  rights  of  common  in  gross.     The  8/.  paid  to  Pretty  for  the 
"  bouse  and  land,  &c.,  with  the  2/.  2s.  paid  to  S.  and  C.  for  the  com- 
**inoo  rights,  which  the  pauper  enjoyed  from  Midsummer  1795  to 
"CwMflewMw  1796,   made   his   rent  that  year  10/.  2*."  — Lord 
'^ON  C.  J.    It  is  stated  in  the  case  that  the  rights  of  common 
^e  nghts  of  common  in  gross  ;  and  that  puts  an  end  to  the  ques- 
^'oji.   A  common  in  gross  is  a  matter  of  tenure ;  Lord  Coke  sayjs 
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The  renting  by 

I  needle -maker 
)f  two  out  of 

II  z  pointing- 
places  in  an- 
other's mill,  any 
two  of  which  he 
nras  at  liberty  to 
use  from  time 
to  time,  at  16/. 
I  year  rent,  and 
mgaging  also 
so  do  all  his 
landlord's  work 
in  preference  to 
that  of  others, 
for  which  he 
nras  to  be  paid 
by  the  piece,  is 
not  the  taking 
>f  a  tenement 
within  the  sta- 
tute so  as  to 
^n  a  settle- 
ment by  it 


Die  renting  by 
I  needle-maker 
if  certain  ruri- 
tav  in  another's 
mill,  together 
with  a  packet- 
ing-room,  of  all 
ivhich  he  had 
ihe  ezclusiTe 
jse  (a  runner 
)eing  a  piece  of 
nachinery  for 
icouring  nee- 
Ues,  screwed 
lown  to  the 
loor  of  the 
nill,)  the  whole 
»eing  oi  the  an- 
lual  value  of 


that  a  pnecipe  will  lie  for  it ;  and  there  is  no  doubt  but  that  the 
pauper  rented  these  rights  of  common. 

142.  Rex  V.  DodderhUl  (a),  H.  T.  40  G.  3.  8  T.  R.  449. —  Two 
justices  having  removed  A.  B,,  the  widow  of  W.  B.,  deceasedi 
and  their  six  children,  from  the  parish  of  /.  to  the  parish  oF  JD., 
the  Sessions  on  appeal  confirmed  the  order,  subject  to  the  opinion 
of  this  Court  on  tne  following  case :  **  The  settlement  of  ll^.  JB^f 
**  the  pauper's  husband,  now  deceased,  was,  by  birth,  at  Fard^bi^. 
^*  In  1791  he  went  to  reside  in  D.,  in  a  house  of  the  value  of 
*'  6/.  6s.  per  annum,  wherein  he  continued  for  three  years ;  during 
'*  that  time,  being  by  trade  a  needle-maker,  he  worked  for   ooe 
<'  JV.  Webb  in  that  trade,  at  six  pointing-places  in  his  mill*   and 
*'  afterwards  Webb^  not  having  in  general  use  for  more  than  four  of 
**  them,  B.  rented  of  Webb  two  of  the  said  pointing-places  for  more 
**  than  one  year,  at  the  yearly  rent  of  16/.,  but  B.  was  to  do  all 
<«  fVebb*B  work  in  prefer€nce  to  that  of  any  other  person,  although 
**  to  do  it  might  be  necessary  to  use  all  the  six  pointing-places ; 
'<  and  B.  was  paid  by  the  piece  for  all  the  work  he  did  for  W^etb. 
<*  No  two  particular  pointing-places  of  the  six  were  let  to  H,; 
«<  but  by  his  contract  with  Webb  he  might  have  the  use  of  any  two 
<<  he  pleased ;  but  work  or  no  work^  Webb  was  entitled  to  his  rent 
''  of  16/.  a  year  from  B*  for  his  two  pointingi-places.     The  mill  be- 
*'  longed  to  Webb.    The  pointing-places  are  frames  of  wood,  whj<:h 
''  support  the  spindles,  on  which  grinding-stones  turn,  which  are 
*<  moved  with  great  velocity  by  means  of  leathern  straps  comaiuoi- 
*'  eating  with  the  great  wheel  of  the  mill,  which  is  turned  by  water. 
*'*'  The  pointing -places  are  placed  on  the  floor  of  the  room,  and  at 
*<  each  of  them  a  man  sits ;  and  the  needles  are  pointed  by  being* 
«  pressed  against  the  grinding-stones.    The  pauper  did  not  rent  any 
**  room  in  the  mill,  or  any  other  part  of  it  but  the  two  pointing- 
'*  places  as  above  stated.   W.  B,  did  nox>ther  act  to  gain  a  settlement 
''  in  theparish  of  D." — Parke  was  to  have  argued  against  the  order 
of  Sessions,  and  Reader  in  support  of  it:  But  the  Court  said 
there  was  no  pretence  for  calling  this  agreement  to  work  in  the  mil], 
the  taking  of  a  tenement ;  and  that  it  was  like  the  case  of  Rejc  v. 
The  Inhabitants  of  Hammersmith  a  few  years  ago,  which  was  dis- 
posed of  on  its  being  first  mentioned  as  too  clear  for  argument*  — 
Order  of  Sessions  quashed. 

143.  Rex  V.  Tardebigg,  T.T.ifl  G.  3.  I  East,  528.  —  Two  jus- 
tices by  an  order  removed  A>  W.  from  7*.  to  A.  The  Sessions,  on 
appeal,  quashed  the  order,  subject  to  the  opinion  of  this  Court 
upon  the  following  case :  The  pauper's  late  husband,  A,  fT.,  was  a 
settled  inhabitant  of  A.  previous  to  the  year  1790.  In  the  course 
of  that  year  he  took  of  M.  three  runners  for  scouring  needles  in  a 
mill  belonging  to  M.y  situate  in  T.,  and  a  packeting-room,  at  the 
rent  of  1«.  per  packet,  for  every  packet  of  needles  scoured  thereat. 
About  two  years  afterwards  M.  built  a  cottage  for  fT.,  situate  near 
the  mill  in  the  parish  of  T.,  and  W,  took  die  same  of  Af.  at  the 
rent  of  2s,  6d*  per  week.  About  two  years  aflerwards  W.  also  took 
of  one  jB.  three  other  runners  for  scouring  needles  in  another 
mill,  belonging  to  the  said  J9.,  situate  in  the  parish  of  T,,  at  the 
like  rent  of  \s.  per  packet  for  every  packet  of  needles  scoured 
thereat.  And  soon  aflerwards  W.  took  of  B,  another  runner  and 
a  packeting-room  in  the  last  mentioned  mill,  at  the  rent  of  2^.  6^/. 

(a)  See  Rex  i    Wannioster, /»»<,  pi.  287. 
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iwrreek.    He  worked  at  the  same  respectively,  and  occupied  the  above  lo/.  in- 
cottage  and  runners  tilJ  the  time  of  his  death,  which  happened  eluding  the  te- 
about  two  years  ago.     A  runner  consists  of  two  pieces  of  wood,  ^"^^wue.of 
each  about  five  feet  long  and  eighteen  inches  broad :  one  of  them  is  qqi  ^j^  taking 
fixed  m'tb  screws  to  the  floor  of  the  mill,  which  may  be  unscrewed  of  a  tenement^ 
asd  retnoTed  at  pleasure:  the  other  is  moved  upon  it  horizontally  whereby  a  sei- 
baciwards  and  forwards,   by  means  of  a  piece  of  timber  fixed  '**?^'  ****  ^ 
thereto  at  one  end  thereof,  and  which  communicates  at  the  other  S**"***** 
vitA  tbe  wheel  of  the  mill :  and  between  these  pieces  of  wood 
needles  are  scoured  in  bags  with  oil  and  emery-dust.     The  runners 
so  rented  by  W.  were  the  property  of  M.  and  B.    In  tlie  mills  of  this 
description  there  are  usually  in  the  same  place  several  different 
nmoeri  worked  by  different  workmen ;  but  at  the  time  whert  W. 
took  the  said  three  runners  of  M>>  they  were  divided  by  a  partition 
from  the  other  runners  ifi  the  same  mill ;  but  the  partition  being 
fottod  (0  take  up  too  much  room  was  afterwards  removed,  and  W.^ 
Ik  »i/e,  and  their  two  children,  slept  in  the  same  mill  from  the 
tifDe  tbey  first  took  it  until  M.  had  built  the  said  cottage,  a  period 
of  aboQt  two  years.     One  floor  of  a  mill  will  contain  several  run- 
am,  wme  of  which  may  be  placed  on  the  floor,  and  others  imme- 
(tiatdy  over :  these,  in  a  frame  of  wood  about  two  feet  above  the 
QDdennost.    For  some  time  IV*  worked  at  scouring  needles  at  the 
nteof6f.  6</«  per  packet  for  M.  only.     Afterwards  M.,  not  con- 
tiaaiag  to  have  sufficient  employ  for  W,y  he  worked  for  other 
oasterg.    No  other  workmen  had  any  right  to  use  the  runners  so 
reoted  by  W,  without  his  consent ;  but  W.  had  the  exclusive  right 
to  tbe  use  of  them  and  the  packeting-room.    The  materials  used 
mKoariDg  the  needles  were  provided  by  fF.,  and  the  rent  which 
^  paid  to  Af.  and  B.  for  the  runners  so  taken  of  them,  and  for  the 
cottage  taken  of  M.y  amounted,  together,  to  more  than  IQl.  per 
onmm.  When  this  case  was  called  on,  the  Court  asked  how  it 
codd  be  distinguished  in  principle  from  Rex  v.  DodderhiU.  (a)-^  (a)^ii^e»pl.i42. 
loHo  Kektom  C.  J.     There  is  no  distinguishing  this  from  the  case 
^  Rex  7.  DodderhiU.     A  runner  is  no  more  a  tenement  than  a 
pointiDg-place  is  so.    It  might  as  well  be  said  to  be  a  taking  of  a 
^cneoent  if  a  man  contracted  to  pound  in  a  certain  mortar,  or  to 
Ott  a  particular  grinding-stone  in  a  mill.    It  is  not  in  effect  a  taking 
of  a  part  of  the  miH  as  a  tenant,  but  a  licence  to  use  a  particular 
part  of  the  machinery  of  it  for  the  purpose  of  manufacture,  and  for 
w  other  purpose. — Lawrence  J.     The  case  of  Rex  v.  White* 
cAqk/  (b)  does  not  apply ;  for  here  the  particular  v&lue  of  the  runner  (6;  ^n/^,pl.  i  $2. 
vioond,  which  is  necessary  to  be  taken  into  the  account  to  make 
^the  IM.  a  year;  and  that  not  being  a  tenement  cannot  confer  a 
*^<>Wnt.    Besides,  it  is  not  even  stated  that  the  runner  is  in  the 
pcke^.room  which  was  appropriated  to  the  pauper's  use.  •— 
riB  Curiam  :  Order  of  Sessions  quashed. 

144.  Rexy.  Mellor,  H.  T.  42  G.  3.  2  East,  1S9.  — The  pauper,  A  contract  for 
Wng  legally  settled  in  Mellor,  took  a  house  in  Stockport,  in  the  •  **«»w^;;'^<?« 
coonty  of  CA«<<rr,  of  the  value  of  5/.  a  year,  which  he  occupied  *^fori^^. 
^more  than  40  days;  and  also  took  from  the  owner  of  a  mill  in  inginadiine(tbe 
Stockport,  worked  by  a  steam-engine,  a  standing^place  in  a  room  party's  own 
S^  ^  cardinff-machine  of  his  own,  which  was  worked  by  the  ma-  property)  which 
«*ift«ry  of  the  steam-engine,  and  fastened  to  the  floor,  and  the  roof  JJ|^^|jJJ^^  *** 
^^room.     He  was  te  pay  his  landlord  20/.  a  year ;  and  agreed  ^j^^  ^^  ^  y^ 
^'th  hrm  that  each  should  give  the  other  three  months',  notice  to 
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li^iiiin  of  be-  quit.  He  occupied  this  at  tlie  «8iae  time  with  the  house  for  inore 
ing  worked  by  than  40  days.  There  were  other  tenants  who  had  carding- 
the  tt«m-eii.  machiDaa  in  the  same  roorq  upon  similar  terms ;  and  they,  as  ra 
r^^^di^d!*'**'  **  ^^®  owner  of  the  milJ,  were  respectively  furnished  with  keys  Is 
Mrty  was  \o  *^  '^^^  owner's  key  was  a  master  key  to  all  the  rooms  in  the  mill 
g^resof .  a  year,  — GrosbJ.  The  question  is,  Whether  what  the  pauoer  contracted 
with  Ubeity  to  for  were  a  tenement  ?  The  magistmtes  state  it  to  be  a  standing' 
quit  on  three  place  in  a  room  in  the  mill,  for  the  purpose  of  placing  there  i 
months'  notice,  carding-machine  of  his  own,  which  was  to  be  worked  by  means  «f 
rfTtenemcaf  •  ^^®  general  machinery  of  the  mill.  Now  what  is  that  nMure  or  km 
but  a  mere  li-'  than  contracting  for  a  liberty  to  go  and  stand  tliere  for  the  purpon 
oence to-use the  of  working  at  his  trade?  It  has  been  attempted  to  distiDgiMk 
machinery  of  this  case  from  those  of  Dodderhill  and  Tardebiggf  which  are  admitr 
^e  mill;  and  ^^^  ^^  j,^^g  been  properly  decided:  but  1  have  listened  in  vain  for 
M^emenrotn  *"y  ^^^^  distinction  to  be  shown  between  them :  and  we  roost  take 
be  deriYed  un-  c^e  not  to  give  way  to  refined  and  subtle  distinctions  on  then 
der  it.  subjects,  which  at  last  leave  the  magistrates  below  no  clear  rule  Is 

go  by.  Therefore,  without  entering  into  any  further  reasoning  od 
the  subject,  which  will  only  furnish  fresh  arguments  for  doubts  M 
future  occasions,  I  think  this  was  a  contract  for  nothui^  more  thai 
a  liberty  for  the  pauper  to  stand  and  work  his  machine  m  a  room  d 
the  mill ;  and  that  it  conferred  no  settlement  upon  him.  — Law- 
{a)Jnie,^y,lA%  KEVCB  J.  This  case  is  governed  by  those  of  Rex  v.  Dodderhi&\^ 
(6]^n/e,pLl4S.  ^^  Rex  V.  Tordebi^^)^  from,  which  it  has  been  endeavoured  is 

distinguish  it  by  saying  that  those  were  only  licences  to  use  certiii 
machines  belonging  to  the  owners  of  the  mills ;  whereas  this  is  a 
hiring  of  part  of  the  mill  itself;  because  it  cannot  be  supposed 
that  the  pauper  contraeted  for  a  licence  to  -  use  his  own  machinei 
But  it  is  to  be  observed,  that  the  contract  here  is  not  pretended  ts 
be  for  the  use  of  the  pauper's  own  machine,  but  for  a  licence  ts 
make  use  of  the  steam-eneine  of  the  mill,  by  applying  to  it  his  ova 
machine.  Now  what  diTOrence  can  there  be  between  a  licence  ts 
use  another's  machine,  and  a  licence  to  apply  the  party's  ova 
machine  to  the  machinery  of  another's  mill  ?  But  it  is  said,  tbsA 
the  pauper  contracted  for  the  standing-{^ace  in  the  room  where  Ae 
machine  was  to  be  put.  To  be  sure  h%  must  have  a  place  to  stand 
and  work  the  machinei  otherwise  the  contract  was  absurd  aad 
nugatory :  but  how  does  that  differ  from  a  general  licence  for  hflD 
to  use  the  machinery  there  ?  Therefore  on  this  plain  ground,  ttal 
the  contract  was  for  a  mere  licence  for  the  pauper  to  use  tw 
machinery  of  the  mill,  and  not  a  letting  of  any  part  of  the  mm 
itself,  I  am  of  opinion  that  no  settlement  was  gained  in  Stockpof^ 
.^Le  Blanc  J.  The  substance  of  the  contract  was  for  the  use^ 
the  machinery,  and  not  a  hiring  of  any  part  of  the  rooni  in  the 
mill.  It  was  a  hiring  of  the  use  of  the  mill- owner's  machinery^  *> 
in  the  other  cases  referred  to ;  with  this  difference,  that  instead  oi 
using  the  owner's  machine,  he  was  to  apply  his  own  machine  to  toe 
moving  power  of  the  mill,  in  order  to  enable  him  to  work  it  witn 
facility.  But  whether  he  contracted  for  the  use  of  the  mill-owners 
machinery  directly,  or  by  the  intervention  of  some  other  machine 
of  his  own  applied  to  the  other  is  exactly  the  same  thing.— ^'"^ 
of  Sessions  confirmed,  (c) 

(c)  Rex  r.  ]Londontfaorpe,  6  T.  R.  tenant  on  land  rented  by  him,  (^b* 
377,  where  the  Court  held,  ChAt  the  land  in  itself  was  under  the  value  « 
value  of  a  port  windmill  erected  by  a     10^.  jier  annum)^  could  not  I*  ••* 
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145.  RexY.Mimnorih(a)t  H.  T.  M  G.  3.  S  Eatt^  198.—  The  Remingadaiiy 
pauper,  being  settled  ia  IF.,  afteraarcb  rented  under  a  verbal   (including  tbc 
i^reemeiit  fron  Lady^y  1800  till  six  weeks  after  Michaelmat  "^J^^'^ 
1800,  tw»  co«v,    at   the   rate    of   6s,   a    coir    per    week,    of  Sbowlot'a 
J.  Grifiht  who  was  the  tenant  and  occupier  of  certain  lands  in  year  in  Talue, 
Minertk.    It  was  also  agreed  between   the  parties,   that  the  will  not  confer 
ovBcr  of  the  cows  should  feed  and  support  them  ;  and  for  that  ^  MttlsmeDt,  if 
poipoie  such  cows  should  feed  and  depasture  in .  the  lands  of  ^  ^"r  !lL 
Gf^Ukty  and  also-  in  certain  other  lands  called  the  Lower  Ropes  iJ^  ^  w\^c\k 
nAMiwwartk  Fields  after  the  said  last-mentioned  lands  should  be  Uie  cows  were  to 
mowD;  aJl  of  which  lands  were  in  Mintoortk  ;  but  the  lands  on  be  depastured 
whidi  the  said  cows  were  so  depastured  were  not  of  the  annual  ^®<^  under  lou 
nine  of  10^    Griffiths  was  not  to  feed  any  other  cattle  in  any  of 
the  abore  mentioned  lands  whilst  the  same  were  depastured  with 
the  GOVS  so  rented  by  the  pauper.    The  contract  continued  in 
force  for  the  space  above  mentioned^  during  tlie  whole  of  which 
taoetlie  pauper  resided  in  Mimoorth. —  Gross  J.     This  case  is 
veij  pisio.    Unless  the  pauper  occupied  a  tenement  of  10^  a  year 
nhie  he  could  gam  no  settlement.     And  that  fact  is  expressly  ne- 
gatived; for  it  is  stated  that  he  rented  two  cows,  which  were  to 
be  fiedtNi  particular  lands,  and  that  those  lands  were  not  of  the 
asQiial  value  of  10/.    That  makes  an  end  of  the  question.    The 
pnsdple  OD  wliich  the  renting  of  dairies  (as  it  is  called)  has  been 
hoideo  to  confer  a  settlement  is,  that  in  truth  and  effect  it  is  a 
oootraa  for  a  certain  interest  in  the  land  to  be  enjoyed  in  a  partis 
cniar  aisnoer :  that  alone  constitutes  it  the  taking  of  a  tenement : 
indio  each  of  the  cases  which  have  been  decided  on  that  ground, 
it  VIS  Qoderstood  that  the  land  itself  was  of  the  requisite  value. 
IhcD  in  analogy  to  all  the  cases  in  pari  materid  we  are  bound  to 
&>)  that  the  pauper  did  not  gain  a  settlement  b^  the  renting  and 
<KCDpatKNi  in  question. — Lawrence  J.    In  the  case  of  Rex  v. 
To^mdiStf  the  ground  on  which  the  Court  went  was,  that  the  con- 
tact there  stated  gave  the  pauper  a  right  to  take  the  -produce  of 
^  hod  by  the  mouths  of  the  cattle ;  and  that  it  was  the  same  as 
if  be  had  rented  so  much  pasture  for  cows  to  the  value  of  10/.  a 
F^ar*  The  value  of  the  cows  hired  was  never  taken  into  con- 
<>dention  as  forming  part  of  the  value  of  the  tenement.     Nothing 
c>o  he  concluded  agamst  this  from  the  case  of  Rex  il  North  Bed" 
^'   For  it  seemeth  to  be  the  object  of  one  of  the  parties  at  the 
SoDons  to  distinguish  between  the  value  of  the  land  and  of  the 
^^gs leased  with  the  land;  and  the  Sessions  le.  them  into  that 
^WDce  (being  parol  evidence  of  the  lease  which  the  lessor  had 
^^^«iei  to  show,  and  which  was  not  then  produced);  and  this 
^^  held  that  the  Sessions  had  done  right.     That  rather  shows 
^^  tlie  distinction  was  considered  to  be  material ;  but  it  was  not 
otabliiiied  in  point  of  fact.    The  case  of  the  warren  falls  under  a 
^'^mA  consideration :  the  produce  of  a  warren  is  the  rabbits  as 
moch  as  the  produce  of  a  fishery  is  the  fish.     But  that  is  not  like 
a  contract  for  the  hire  of  cows. — Le  Blanc  J.    In  the  former 
cases  the  Court  held  that  the  renting  of  a  dairy  with  land  which 


■■tei^acooiiQt  so  as  to  raise  the  an-  to  remoYe  at  the  eod  of  his  term,  and 

^^viloe  above  that  sum ;  it  being  a  therefore  no  tenement. 

?"*ptrioosl  chauel,  not  fixed  to  the  (o)  See  Rex  v.   Stoke-iipon-Trent, 

"••Wd,  which  the  tenuit  was  at  liberty  pen,  pi,  1 49. 
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was  of  the  annual  value  of  lOl.  was  the  same  as  renting  land  of  that 

value,  the  produce  whereof  was  to  be  taken  by  the  cows. .  fiat 

that  is  not  like  a  contract  for  the  hire  of  cows  with  the  use  of  land 

under  the  value  of  10/.  a  year.  With  respect  to  other  cases,  where 

the  value  of  land  has  been  raised  to  that  amount  by  things  erected 

upon  ity  the  Court  has  resisted  the  attempt  to  separate  the  value  of 

the  land  from  that  of  the  erections  attached  to  it.    Such  seems  to 

have  been  the  case  in  Rex  v..  North  Bedbum.    But  that  diifen 

greatly  from  the  present  case,  where  the  renting  is  of  cows  whidi 

are  not  annexed  to  the  land.  —  Order  of  Sessions  quashed. 

One  who  re*  146.  Rex  v.  HoUington(a),  M.  T.  43  G.  S.  8  Etut^  113.^The 

•aidedonatene-  pauper  being  legally  settled  at  //.,  under  a  hiring  and  service  for 

meat  of  5/.         a  year,  went  to  reside  in  the  parish  of  iS^.  fF.,  and  occupied  a 

tU^iuidi  of       **<^"*c  there  of  the  annual  value  of  5^    During  the  time  the  pauper 

W.Mi^ttttbe     occupied  this  house  he  rented  the  ley  of  two  cow8(&)  iron 

aanie  time  rent-  May^day  to  Michaelmas,'  at  6/.  6*.  in  a  large  pasture  containing 

9d  the  ley  (i.  e.    100  acres,  and  of  the  annual  value  of  250/.,  belonging  to  Mr. 

PB^^i'NsO^     Mundyy  at  Markeaton,   The  pauper  had  not  the  exclusive  pasture 

jS^  !3r  to  ^^  ^"  ^*"^'  *°^  ^■'*  ^^^y  ^^  ""^^'  °^  restriction  as  to  what 
I^haJmat  in  number  of  cows  he  kept  in  it.  The  Sessions  were  of  opinion  that 
certain  land  in  this  ley  of  the  COWS  was  not  a  tenement,  and  therefore  that  the 
H.  9it6L6s.  "  pauper  did  not  acquire  a  settlement  in  the  parish  of  Si,  fT.— 
tlierd>y  gains  a  Lord  Ellenbo ROUGH  C.  J.  If  this  had  been  a  new  ouesttoo,  I 
W  ^uffh'he  ™'^^^  **"^^  thought  that  the  sUtute  was  intended  to  refer  only  to 
were  not  ^ti.^  <;orporeal  hereditaments ;  but  an  incorporeal  hereditament  hai 
tied  to  the  ou  been  so  long  ago  decided  to  be  a  tenement  within  the  meaning  of 
cluswe  pastur-  it,  that  it  is  now  too  late  to  overrule  it.  Lord  Kenyoji  repeatpUr 
age  of  the  land  declared  himself  to  be  of  that  opinion,  and  did  so  in  the  cases  cited. 
inU.  jl^g  present  case  is  nothing  more  than  a  common  in  gross  (4 

{b)  Tte  cows  which  has  been  holden  to  be  a  tenement  within  the  statute. .  ^ 
per^  ownT"*  ^^  ^^^  argument  that  Mr.  Mundy  is  not  restrained  from  patting  is 
fc)  Vide  Rex  v.  ^  many  cows  as  he  pleases,  and  tliat  there  might  be  a  deficiency 
Whizley,  anu]  o£  pasture ;  no  fraud  is  found ;  the  landlord  let  the  pasture  of  two 
pi.  134.  cows,  and  if  he  overstocked  the  land  the  tenant  might  recover  is 

(d)Antef^\AS7.  damages. — Grose  J.  was  of  the  same  opinion.— Lawrbncs  J'  ' 

In  Rex  V.  Piddletrenthide  (d)  Mr.  Justice  Bidler  states,  that  the 
question  in  cases  like  the  present  is  this.  Whether  or  not  it  be  a 
contract  to  rmieive  profits  out  of  land  f    If  that  be  so,  it  determbitf 
this  case :  for  here  the  cows  were  the  pauper's  own,  and  the  con- 
tract, which  was  for  the  pasturage  of  them  was,  to  use  the  words  of 
Lord  Kenyon  in  the  same  case,  a  contract /or  the  pernancy  of  ^ 
profits  ofAe  land  by  the  mouths  of  the  cattle.  —  Ljb  Blamc  f*  v* 
of  the  same  opinion. — Both  orders  quashed. 
Where  a  corpo-       147.  Rex  v.  Chipping  Norton^   T.  T.   44  G.  3.    5  ££M/,239.- 
ration  by  a  ver-  Two  justices  removed  S.  the  wife  of  fV.  T.  and  their  childreo,  by 
bal  agreement     name,  from  the  parish  of  C.  N.  to  the  hamlet  oi  0.  N. :  and  on  ap- 
l^I^to  wT'  P®^^  ^^^  Sessions  stated  specially  that  W.  T.,  whose  wife  and 
the  tolls  of™      children  were  removed,  being  legally  settled  in  the  hamlet  of 
market  for  O.  N.,  went,  about  eight  years  ago,  to  live  at  C.  N,^  where  be 

above  10^  a^-  rented  a  house  at  Si,  \0s.  per  annum.  The  corporation  of  CN> 
year:  Held  that  jg  possessed  of  the  fairs  and  markets  within  the  borough,  and  of 
^^'^^idTe-  ^^^  *®*^  ^^^  *^^  ^^^^  actually  sold  at  the  same.  W.  T.,  at  the  court 
ment^bereby,  '®^'»  ^^^^  ^®  ®*"^  *®*'  ^J  *  verbal  agreement  of  the  corporation  at 
as  no  interest'     1^*  a  year,  and  continued  to  collect  it  under  that  agreemejat  for 

(a)  See  lUz  v.  Stoke-upon-IVent,  /jojl,  pi.  149. 
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t«»  jpntB,  wkee  it  was  agwtd  that  he  ahonld  here  it  for  lOl.  eoold  pMtfrom 
1^  under  wbich  last  agreement  he  oantinued  to  collect  it  for  m  corporation 
Nveni  ytars  more.     Whereupon  the  Sessions  were  of  opinion  ^ut  under  their 

Aat  W.  T.  «uMd  a  setUement  by  virtue  of  renting  a  tenemeni  of  ?fLi^~^^'* 
—        .     ^j=L.  _    J   1.    t"^^      3  .t*^      3/^     *  >     .  ^     .^    he  had  no  more 


rf  W,  a  year$  and  discharged  the  order ;  subject  to  the  ^^^  ^  ^^^  jj. 

otUns  Court.  *-LoRP  Ell  BKBOROU6H  C.J.  thereupon  cence  to  collect 

Mod,  that  as  ao  interest  passed  to  the  pauper  by  such  parol  demise,  the  toll ;  but  if 

the  yicsdoa  oould  not  be  raised.    It  was  a  mere  licence  to  him  to  *^^  ^U  had 

eoUeot  Ae  tolls,  the  right  to  which  still  remained  in  the  cor-  ^^^^^ 

poratioo ;  though  it  might  be  a  ground  on  which  to  apply  to  a  of^e  coroor- 

eoort  of  equity.    The  Court,  he  added,  had  gone  far  enough  from  ation,  aemble 


/ 


J 
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words  of  the  statute  in  noticing  an  incorporeal  tenement  as  one  that  he  would 
tiie  tskinp  of  which  could  confer  a  settlement ;  but  if»  beyond  that,  ^"^  S>hied  « 
tli«y  were  to  hold  that  an  equitable  interest  in  an  incorporeal  tone-  J2^*  for  40 
t  usier  a  parol  demise  from  a  corporation,  which  could  only  ^^^  i^^ 
^  bf  deed,  could  confer  a  settlement,  there  would  be  no  aame  pariah 
^  vbere  to  stop.    His  Lordship,  however,  added,  that  if  this  where  the  mar- 
i&oAij  could  be  gotten  rid  of  ny  any  alteration  in  the  state-  ^^  ^"^^ 
t«f  tile  esse,  he  thought  that  the  other  point,  as  to  the  taking 
of  ciie  tolh  being  a  taking  of  a  tenement  within  the  construction 
hsd  been  put  upon  the  statute,  might  be  disposed  oi  in 
of  the  setaement,  upon  the  authority  of  Lord  Coke^  in  his 
^^■■■eBt  upon  the  statute  oi  Westminster^  2.,  and  on  fVebb^s  case, 
B  An.,  sad  on  the  opinion  of  Lord  Kenyon^  In  the  case  referred 
te,  wtattkiogof  an  incorporeal  tenement  will  confer  a  settle-* 
^— TBiCouaT,  therefore,  directed  an  inquiry  to  be  made 
'  *^  lay  interest  in  the  tolls  had  passed  from  the  corporation 
their  seal  to  the  pauper,  er  any  person  under  wnorn  he 
*  in:  and  in  the  mean  time  they  made  an  order  nisi  for 
the  order  of  Sessions,  if  no  such  fact  existed.     And  after 
^^9"7  Bids,  it  beiqg  reported  to  the  Court  on  a  subsequent  day 
^nl  BO  other  instrument  had  been  executed  except  a  bond  given 
"T^PBttper  to  the  corporation  with  sureties  for  the  rent,  the 
~iit Mid  (hat  could  conyey  nothing yrom,  the  corporation:  and 
■*fe  4ssd  for  quashing  the  order  of  Sessions. — Order  of  Ses- 
fqoaihed. 

14&  JZer V. Denbi^(a\  T.  T.  44  G.  3.  5  East,  SS3 The  pau-  One  may  gain 

18  kiog  legally  settled  in  DeMgh,  on  the  14th  of  May  180^  a  settlement  by 
*«*^  Ifeto  agreed  wHh  the  toll-taker  in  H.  to  go  and  re-  '^'^/f^ 
«nr€  tbe  tdls  in  the  turnpike  house  in  H.,  as  the  servant  and  ^^wTin 
fcr  tke  Qie  of  the  toll-taker ;  for  which  he  (the  pauper)  was  to  be  the  parah  where 
f*>dSi,6^p^week.     The  pauper  went  there  accordingly;  and  he  resided, 
^  ihottt  a  fortnight  afterwanb,  while  he  was  at  the  turnpuce«(^ate-  though  tuch 
•2*,  took  from  one  E.  a  field  in  H.  at  the  rent  of  13^,  a  year  J*^**  ^ 
^■P»e  him  6d.  earnest.    The   pauper  continued  In  posses-  Touse^Mwernnt 
**■  ^te  field  for  two  or  three  montns,  and  resided  day  and  to  the'  collector 
V^duriog  that  time  with  one  of  his  children  at  the  turnpike-  for  whom  he 
C^^B^^owe.    In  the  course  of  two  or  three  months  afler  the  receiYed  the 
Mer  bad  taken  the  said  field,  JS.  coming  by  the  turnpike-gate  ***"»=  |'^*'»f 
W^ the  pauper  ^t  he  was  uneasy  on  account  of  the  rent,  and  likl^tTsG.s, 
^^  tke  pauper  to  give  him  some  security ;  to  which  the  pauper  c.84.  §56. 
I  Wcied,  thttt  he  oould  not  give  him  any  security,  but  had  no  only  aays  tfiat 
%ctioD  to  give  up  the  field,  and  he  did  then  give  it  up  accord-  **  no  gate- 

(rt)teRe.».  B«rdwell,;K,ir,pl.  160.    .  )!!S^J7i^ 
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toUs  and  residing  ingly.  The  pauper  took  the  field  for  the  parpoie  of  getdng  bay 
aIii  1^!^*^'  ^^^  ST^^'^  ^  ke^  his  mare,  but  he  never  reaped  any  benefit  from 
oain  a  8^^  ^^^  ^eid,  nor  did  he  turn  his  mare  into  it,  because  the  hay  wii 
ment,"  i.  e,  by  growing.  The  pauper  continued  at  the  turnpike-^ate-house  for 
such  taking  the  12  months  afler  he  had  given  up  the  field,  receiving  for  part  of 
toll  house  or  that  time  4«.  6d.  and  latterly  5s.  per,  week  from  the  taker  of  the 
'^U^^  ^^  turnpike-gate  as  aforesaid.  The  pauper's  wife  and  three  of  his 
^  children  lived  during  that  time  in  a  house  in  />.,  for  which  the 

pauper  paid  S/.  3f •  per  annum  ;  but  they  sometimes  slept  with 
him  at  the  turnpike.  The  turnptke-gate-house  is  the  property  of 
the  commissioners  of  the  turnpike  road,  but  is  always  set  with  the 
tolls  to  the  toll-taker,  and  was  so  set  while  the  pauper  lived  there 
and  received  the  tolls  there  for  such  toll-taker  as  aforesaid.— 
The  Sessions  were  of  opinion  that  the  pauper  had  bondfide  holdeo 
lands  to  the  value  of  10/.  a  vear  in  the  parish  of  Ii»  for  above 
40  days,  and  lived  during  such  holding  at  the  said  turnpike-gate- 
house, as  before  stated ;  but  reversed  thesorder  of  removal  in  this 
case  on  the  ground  of  the  act  of  13  G,  S.  c.  84.  §  56^  which 
enacts,  **  That  no  gate-keeper  of  any  turnpike  road,  or  person 
**  renting  the  tolls  thereof,  and  residing  in  any  toll-house  belong-  { 
**  ing  to  the  said  trust,  shall  be  removeable  from  such  toll-hoiuei 
''  &c.  unless  he  shall  become  actually  chargeable  to  the  pariib> 
'<  &c.  in  which  such  toll-house  is  situate.  And  that  do  such  gate- 
^*  keeper,  or  person  renting  such  tolls,  and  residing  io  such  toU- 
*'  house  as  aforesaid,  shall  thereby  gain  a  settlement  in  any  parish 
*<  or  place  whatsoever ;  and  that  no  tolls  to  be  taken  at  any  gate 
*'  erected  or  to  be  erected  by  the  trustees  of  any  turnpike  road, 
**  nor  an^  toll-house  erected  or  to  be  erected  for  the  purpose  of 
<'  collecting  the  same,  nor  any  person  in  respect  of  such  tolls  or 
*^  toll-house,  shall  be  rated  or  assessed  towards  the  payment  of 
^<  any  poor's  rate  or  any  other  public  or  parochial  levy  what- 
^<  soever."  —  The  Court,  however,  thought  the  case  too  clear  for 
further  argument ;  and  Lord  Ellenborough  C.  J.  said,  the 
act  only  says  that  a  gate-keeper  sliall  not  thereby  gain  a  settle- 
ment, that  is,  by  keeping  the  gate  or  renting  tne  toUs  and  re- 
siding in  the  toll-house.  But  that  does  not  prevent  him  fron 
gaining  a  settlement  aliunde  in  the  same  parish  where  the  gate- 
house is  situated.  This  man  did  not  gain  a  settlement  by  renting 
the  tolls  or  by  keeping  the  gate,  but  by  renting  a  close  in  the 
parish  worth  above  10/.  a  year  for  more  than  40  days,  and  re- 
siding in  the  same  parish.  He  did  not  even  rent  the  tolls :  he 
was  no  more  than  a  mere  servant  to  coUect  the  tolls  for  another. 
—  Per  Curiam  :  Order  of  Sessions  quashed; 
Renting  the  149.  Rex  V.  Stoke-upon- Trent,  H.  T.  49  G.  8.  10  East^  496.- 

h^eorprifilege  Removal  from  5.  to  iV.  — Order  quashed,  subject,  &c.  The 
^wstt^^^^  pauper  about  seven  years  ago  under  a  verbal  agreement,  rented 
to  another  at  so  ^^^  P^^  '^^  '"^  '^'^^  ^d  privilege  of  milking  two  COWS  belonging 
much  per  week  ^  Mr.  R.  the  sum  of  5s.  6d-  a  week  each  cow,  for  40  succesave 
per  cow  for  40  weeks.  The  two  cows  were,  by  the  terms  of  the  agreement,  to  be 
weeks,  which      depastured  by  Mr.  R,  on  his  farm  at  A^.,  in  common  with  his 

^1^^  ^  ^^^^^  ^.**^*'  ^^  ^^^^*  ^^  ^^^^*  depastured  on  such  of  the  landi 

StewTner  on  belonging  to  the  farm  as  Mr.  R.  thought  proper,  in  common  with 

his  fium  in  ^^^  o^her  cattle.     The  paiiner  never  went  on  the  lands  to  fetdi 

common  with  them ;  but  they  were  regularly  brought  up  with  Mr.  B.*s  other 
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ent  to  the  laid  yardi  and  there  milked  by  the  pauper  and  fais  bis  other  cattle^ 
&mlj.    During  the  time  the  pauper  so  rented  the  said  cows,  he  *°^  ^^^  ^  ^ 
rerided  m  the  pariiBh  of  N.,  at  a  cottage  for  which  he  paid  50*.  a  ™"^***  ^.^ 
year;  and  the  depasturing  of  the  two  cows  for  the  time  aforesaid,  S2irhim»  set. 
on  the  hmds  of  Mr.  IL  was,  together  with  the  cottage,  worth  more  tlenmnt  if  the 
tbao  Itf.  a  year.     The  cases  of  Rex  v.  Lockerley  {a%  Rex  y»  putunge  of 
Wkdev  {b).  Rex  v.  Stoke  (c\  Rex  v.  PiddletrerUhtde  (d),  Rex  t.  the  cows  be 
TdpMe  {e\    Rex  y.  HoUington  (/),   Rex  v.  Mintoorth  (A),  worth  io«.« 
A»¥.  Hammersmith  {i)^    Rex  v.  Tubury  {k),   were   cited, —  ^^' 
Ivco  EU.SKBOROUGH   C.  J.     There  is    no   solid   distinction  J"^^"**', /"' 
between  this  and  the  case  of  HoUington.    There  the  pauper  had  W-«^»P*-*^- 
onljbired  the  depasturing  of  his  own  cows  in  common  with  the  (c)AiUeff!Li36. 
cattle  of  the  owner  in  a  certain  land ;   here  he  hired  the  cows  {<t)Ani$9phiS7. 
themsdves,  which  for  this  purpose  are  the  same  as  his  own,  toee-  W^nie,phiS9. 
dier  with  their  depasturing  in  common  with  the  owner's  other  (jg)'^»^»v^  i^^ 
cattle,  upon  a  certain  farm,  all  included  in  one  contract.    If  the  (A)^fite»pLi45. 
tan  here  had  been  the  pauper's  own,  this  case  would  have  been  (t)^9ito,pM40. 
identically  the  same  as  the  former ;  but  that  fhct  was  no  material  f^\  2Nolaii,  19. 
oigredient  in  the  former  case,  for  the  cows  are  his  own  for  the    , 
liine  that  he  hires  them ;  and  in  some  of  the  other  cases  where 
settkments  were  obtained  underxontracts  of  this  kind,  the  cows 
were  hired  as  well  as  their  feeding.     Therefore,  without  going  at 
large  into  the  general  question  which  was  agitated  in  those  cases, 
I  thmk  that,  consistently  with  the  decisions,  this  must  be  deemed 
to  be  tbe  taking  of  a  tenement.  —  Grose  J.    It  is  now  too  late 
to  unsettle  the  law  which  has  been  established  by  former  decbions* 
It  k  aid  that  this  is  only  a  contract  for  a  right  to  milk  cows>  but 
It  IS  more,  for  it  is  a  contract  to  take  the  milk  of  cows  to  be 
^^sttored  on  a  certain  farm,  which  is  purchasing  pro  tanto  the 
ivUiest  in  those  pastures  on  which  the  cows  were  to  oe  fed.     And 
tl>B  filiivithin  the  former  decisions  on  the  renting  of  dairies.-^ 
I«s  Buiic  J.    It  is  only  the  words  uaed  in  stating  this  case  which 
^^aoyreal  difference  between  it  and  former  cases,  but  it  falls 
wicluo  the  same  principle.     The  only  difference  between  this  and 
TktKsMg^,  PiddUtrenthide  is,  that  there  it  was  stated  to  be  the 
'*''*i»gwadBify,  which  is  only  a  contract  for  the  hire  and  privi- 
l^c  of  milking  cows ;  which,  during  the  time,  are  to  be  depastured 
<|B  ^  owner's  land.    But  there  the  cows  were  to  feed  in  par« 
^^  grounds  at  particular  seasons  of  the  year ;  and  here  thev 
^'ue  to  be  depastured  on  the  farm  in  common  with  the  owner  s 
^"^her  cattle.    In  The  King  v.  TolpudcUef  the  agreement  was,  as 
^>^>^  for  the  owner's  cows  at  so  much  a  head  ;  and  though  they 
were  to  haTe  the  exclusive  pasturaee  of  certain  grounds  during 
pv'tof  thevear,  yet  that  has  since  been  held  to  make  no  diflfer- 
"«•  **  If, '  said  Lord  Kenyan  in  the  latter  case,  "  the  cattle 
^Mi^eeo  the  pauper's  own,  and  he  had  rented  the  feeding  of 
**  tnem,  that  would  have  been  unquestionably  a  tenement;  like 
^  the  taking  of  the  pasture,  the  hay,  and  aftermath ;  and  I  think 
*^  that  these  were  the  pauper's  for  a  certain  period,  &c. ;  and  this 
'*  ^ins  not  the  less  a  taking  of  a  tenement,  because  the  pauper 
^  coaid  only  enjoy  the  land  in  a  particular  mode."    The  same 
'•■•'ning  will  apply  to  this  case.     In   The  King  v.  Minxoorthj 
*^^  iras  no  doubt  made  but  that  the  contract  was  for  the  taking 
^'^'iteneoieot;  but  the  value  of  the  land  on  which  the  two  cows 
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were  to  be  depastsred,  did  not  amoiint  to  lOf.  a  year,  aiid»  there- 
fore^ no  setUement  was  gained.    Now  hece  the  pauper  eontrmeed 
for  the  milking  of  two  specific  cows  (not  aiiiy  two  cows),  wbick 
were  to  be  depastured  on  the  farm  of  the  owner,  togedier  witfa 
ins  other  cattle ;  the  value  of  which  pasturage,  together  ^tth  die 
cottage  rented  bj  the  pauper  during  the  same  time,  amoanted  to 
more  thah  lOii.  a  year.    Then  it  was  decided  in  The  King  v.  jRTof- 
fiagfoft,  that  hiring  the  feeding  of  cows  for  a  certain  time,  in 
common  witii  the  cattle  of  the  owner  of  the  pasture  in  which  they 
are  to  be  fed,  is  a  taking  of  a  tenement.  This,  then,  is  the  same  as  if 
the  pauper  had  hired  the  cows  at  so  much,  and  the  pasture  for 
feeding  them  at  so  much  more,  thoush  the  two  sums  were  cono- 
poonded  in  one.     And  it  being  found  here  that  the  value  of  the 
pastariye,  together  with  the  ootti^,  amoanted  to  1(M.  a  year,  the 
patiper  eainM  a  settlement.  —  Bayley  J.    This  is  a  hiring  of  two 
cows,  with  the  right  of  having  them  depastured  on  huids  in  the 
parish.    The  cases  of  Piddmrerdhide  and  Toipuddle  deteroained 
that  it  was  iwt  necessary  that  the  cows  should  be  the  pauper's 
own;  and  the  case  of  HoUington  determined  that  the  pauper  need 
not  have  the  right  to  the  pasturage,  exclusive  of  the  cattle  of 
other  persons.    Those  three  cases,  therefore,  have  decided  the 
present.    The  agreement  here  was  that  the  owner  should  depmw^ 
twrt  the  cows  upon  his  farm  in  the  parish ;  which  must  mean  that 
fliey  were  to  be  fed  on  the  pasture  growing  on  the  land :  if,  there^ 
fore,  he  had  fed  them  in  any  other  way,  it  would  have  been  a 
breach  of  his  contract.  —  Order  of  Sessions  quashed. 
K  penon,  rant.       150^.  Rtx  v.  FJfoei  (a),  iS.  T.  49  G.  S.  1 1  iSos^,  9S— Removal  firon 
Dg  the  tolls       w*  R.  to  E.    Order  confirmed,  subject.  Sec.    By  an  act  of  the 


bftom^*"    80  G.  d.  c.(57-  certain  amtnisnoners  are  appointed  for 

erect^     widening,  and  improving,  &c  the  streets  of  JD.,  and  to  enabie 
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vy  ordtr  of  die  them  so  to  do,  the  act  authorises  them  to  take  certain  tails,    and 

iommisaionen  appoint  proper  persons  to  aollect  them  in  the  streets  of  £>•      By 

appointed  by  the  92d  clause  it  is  provided,  that  if  it  should  appear  to  the  oooa- 

^^?'  ^  missioners  expedient  to  collect  the  tolls  at  toll-houses  or  tumpikea. 

Off  UffhtiDff^'  ft  shouki  be  lawful  for  them  to  erect  two  turnpikes  on  the 


LQd  i^UitiDg   north  road,  one  to  the  south,  the  other  to  the  north  of  the  city^ 
lie  ttreeti  of      for  the  purpose  of  coHecting  the  tolls ;  and  that  the  right  and  pro* 
Durham,  and     peirty  oi  ail  sudi  turnpikes  and  tollhouses  should  be  vested  in  tJse 
or  other  local     commissioners;  and  the  36th  clause  empowers  the  commissjoneta 
^^•^(^•^   to  lease  the  tolls.    By  virtue  of  this  act  the  commissionerB  erected 
nimt  in  the       ^  tumpike-gate  and  house  for  cdHecti^g  the  toUs  at  a  place  called 
[Mriab,  by  the     Farttodl  luiUy  upon  thb  great  north  r^,  within  £.,  and  in  1796 
jenoal  tom^      demised  the  same  with  the  tolls  to  the  pauper  for  three  years,  «i 
"fi4*?'/i?^*^'  the  yearly  rent  of  208^    Under  this  lease  the  pauper  entered  into 
:.84.$fio.        the  toll-gate  and  hotise,  and  continued  to  reside  there  with  his 
family,  collecting  the  tolls  for  the  said  term.    The  tolls  were  col* 
lected  and  appropriated  to  the  general  parposes  of  the  acU     KTei* 
ther  the  tolls  nor  the  gate-houses,  nor  the  respective  lessees  ^rev% 
assessed  to  the  poor's  rate.    The  Sessions  were  of  opinion,    that 
the  said  gates  and  houses  were  not  such  sates  and  houses  as  «r^ 
within  the  meaniag  of  the  d6th  sect,  of  the  general  turnpike  tacr^ 
IS  G.  8.  c.  84.,  and  that  therefore  the  pauper  acquired  a  settlem^nS 
in  £.,  by  residing  at  the  FnremeU  Hall  turnpike,  and  renting  tl»% 
said  tolls  and  gate-house  there.    By  §  56.  of  the  general  turnpike 

(e)  See  Rex  v.  Bidmt«i,jM#,  pL  158. 
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4(t|  «  90  gatdieeper  of  nof  tmnpiie  road^  or  person  leoling  tb^ 

**  lolfe  cfacreof,  and  residing  in  any  toU-house  belonging  to  tbe 

"  asid  (mm"  shall  be  removable  from  such  toll-house  till  aduaUy, 

duffgciUe.    And  no  such  gatekeeper,  ^c.  shall  thereby  gain 

sny  frttfemenl. —  Hui.lock,  in  support  of  the  order  ^  Sessions^ 

osBieofikdy  that  the  aboYe«roentiooea  clause  in  the  general  turn- , 

pib  set  was  confined  to  tollgatekeepers,  &c  app4»nted  by  %l^ 

inufm  of  tun^nke  roads,  to  collect  the  tolls  for  such  tumpike 

rwU:  vhereas  the  tolls  here  were  collected  by  order  of  the  com* 

otmoeis  appointed  by  a  local  act  for  various  Iqca)  purpoieiL 

SBiongBt  othera  for  repauing  the  streeis  of  the  city  of  i>.,  and  no| 

ibr  the  repair  of  turnpike  roadi  within  the  meaning  of  the  general 

tamfskesct. — Psr  Curiam  :  Thereis  nodiffi^ence  ineffect  though 

the  appellation  of  turnpike  road  does  not  occur  in  the  local  aoti 

d»  one  is  a  stone  road,  the  other  a  gravel  road ;  add  every  chap 

iscter  bdongiDg  to  a  turnpike  road  Wloogs  as  well  to  this.    The 

oNBiiMnipnerB  are  troatees  for  the  repair  of  the  roads :  and  thja 

cafe  tt  within  the  prohibition  of  the  56th  clause  in  the  gen^iral 

tonipike  act.  —  Order  of  Sessions  quashed. 

151.  Rex  V.  Darley  Abbey,  T.  2\  51  G.  S.  14  Eait,  380.  —  Be*  Whm  thepMi- 
wal  irom  DuffiM  to  Dariey  Abbey.    Order  confirmed,  subject,  ^  mppUed  u> 
kc  The  pauper  for  two  years  resided  in  a  house,  and  occupied  tonS^A*  * 
s^rdeo,  in  Dariey  Abbe^,  of  the  annual  value  of  8^  18«»;  and  fnUUng^aeaw 
daring  the  whole  of  that  time  he  and  one  J*  M,  Jointly  hired  the  widch  it  wm    ' 
milkig^ofa  cow  in  the  following  manner:  the  pauper  applied  to  agreed  that  ho 
Mr.  JB.,  at  whose  factory  he  and  Af.  worked,  for  the  milking  of  a  Jw"ld  han 
«»  betwixt  them.    Mr.  E.  referred  the  pauper  to  his  agent,  Mr.  -^  **^  *JJJJp 
A  to  agree  for  the  cow«    Mr.  H.  agreed  that  thejr  should  have  a  the  pvtira- 
c<>vlwthe  season  for  9^.  The  particular  cow  was  pointed  ouU  The  Ur  cow  was 
^^^9t  that  time  upon  a  large  farm  of  Mr.  J5.,  which  be  then  pointed 
•^^apieinear  the  factory.    Nothing  was  wd  as  to  how  or  where  on^*?»«g*» 


Aecmr abould  be  fed,  more  than  Mr.  H.  said,  that  Jenm,  Mr.  J^dStohow 

^'steaiiigmany  wonld  inform  the  pauper  in  what  pasture  the  or  where  the 

^  vsaid  be  first  milked :  and  he  did  inform  him ;  and  so  Irom  cow  was  to  be 

tine  to  time,  when  the  pasture  was  changed,  that  he  might  know  fed ;  ftxrthar 

?^  to  go  to  milk  her.    The  cow  was  grazed  in  Mr.  5.'s  pastures  *J^  thatha  was 

»  4e  same  form  for  the  whole  of  the  two  seasons  v\m  other  2^"  JJ|J2.f^ 

^owt;  which  were  let  in  the  same  way  to  other  workmen  of  Mr.  ftri^Qg^j^ 

^  sod  with  other  cattle  belonging  to  Mr.  JS.    The  pauper  and  his  would  inrorm 

pvtoerslways  milked  the  cow  during  the  whole  time.    They  hired  Ummmtopa 

^«««,cow  for  four  successive  seasons,  and  the  cow  was  always  *"■«  '*«  <»w 

P«ttd  in  the  same  way,  on  Mr.  jB.'s  farm.    Tlie  summer  pasturage  ^^S^^?** 

d  ike  cow  alone  was  admitted  to  be  of  the  value  of  5/.  for  eaph  ^|,.^|,  ^  ^^ 

*^^--It  was  contended  against  the  orders,  that  this  case  afterwaidsin- 

VmdiaiBgttishablefirom  all  former  cases,  where  the  settlement  lbrmed,andao 

^  ^  established  by  takings  of  this  kind ;  for  In  all  of  them  it  ^^  time  to 

]jj>  psit  of  the  terms  of  the  contract,  that  the  cows  were  to  be  ^  m  thepas- 

^pdwid  by  the  owner ;  and  that  here  nothing  was  said  as  to  chanced:  HeM 

vkere  the  cows  ^ould   be    fed;   and  the  owper  was    ^nder  that  this  was    * 

^  ohligation  to  graze  the  cow  at  all,  or  to  graze  her  on  his  sufBdent  eri- 

•^  «.   And  Jiex  v.  Tisbury  (a),  was  cited. — Lobp  Bllkv^o-  denoe  of  a  coo- 

^en  a  J.     It  has  been  foo  long  ago  decided  to  be  now  ^  ^^J^ 

J««»i  that  the  hiring  of  the  feeding  of  cows  is  a  sufficient  taking  t,g^%d  mw, 
^  >  toement  to  confer  a  settlement  within  the  statute,  if  the  and  bj  conse- 

(a)  2  Nolan  19. 
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guenoeof  ■ 
tenement  wUliiii 
tbe  st8tiite»  so 
wto  confer* 
letdcment  on 
the  pauper,  who 
vented  another 
tenement  at  the 
Hune  time  of 
the  annual  value 
together  of  liMl 


tenement  be  of  sufficient  value :  and  here  the  necessary  value  is^ 
made  up  by  the  contract  which  the  pauper  entered  into  for  hiring 
die  milking  of  a  cow  in  the  manner  stated  in  the  case.     A  con- 
tract for  the  mere  milking  of  a  cow  is,  indeed,  no  more  than  a' 
contract  for  a  personal  thing ;  and,  therefore,  unless  through  the 
medium  of  the  cow  he  contracted  for  the  pernancy  c€  the  profit' 
of  the  land,  tliere  could  be  no  settlement  gained  :  but  the  queation 
is^  whether  by  this  contract,  explained  as  it  is  by  the  subject- 
matter  and  the  circumstances,  the  owner  was  not  to  furnish   the 
Sauper  with  a  cow  to  be  fed  upon  the  land.    Where  parties  un« 
erstand  the  subject  of  their  contract,  a  few  words  are  sufficient 
for  the  terms  of  it,  and  sometimes  it  may  be  coUected  from  their 
acts  without  words.    Here  the  contract  was  made  by  the  pauper 
with  a  man  who  had  a  farm  and  cows  then  feeding  on  it ;  to-  him 
the  pauper  iipplied,   as  the  case  states,  for  the  milking  of  a 
cow,  and  H>  agreed  that  the  pauper  should  have  a  cow  Jbr-  ike 
season  for  9/.,   and   the  particular  cow  was  pointed   out:    the 
term,  <*  season"  would  import,  according  to  the  subject-noatter, 
during  the  time  that  the  grass  grew  on  the  land  to  feed  the  cow. 
The  cow  was  then  fed  upon  the  owner's  farm ;  but  nothing  was 
said  how  or  where  the  cow  was  to  be  fed ;  that  is,  tlie  particular 
land  on  which  the  cow  was  to  be  fed  was  not  mentionedt,  but  the 
pauper  was  told  in  what  pashere  the  cow  would  be  first  miikedy 
and  whenever  the  pasture  was  changed  he  was  informed  a€  it.  . 
Then  is  it  not  fairly  to  be  understood,  when  the  cow  was  alivays 
to  be  milked  on  pasture-ground,  that  she  was  also  to  be  fed  there  ? 
What  could  be  meant  by  changing  the  pasture,  but  for  the  purpose  - 
of  her  being  fed  on  fresh  pasture?      If-then  the  owner  had 
fed  the  cow  on  dry  food,  as  grains,  instead  of  pasture,  it  would 
have  been  a  breach  of  the  contract.    The  parties  meant  to  contract 
for  a  pasture  fed  cow  for  the  purpose  of  milking.    The  principle 
estabhshed  by  the  former  cases  cannot  be  now  questioned ;  and 
this  case  is  governed  by  it.  —  Grose  J.   The  pernancy  of  profits 
of  land  must  be  established,  in  order  to  confer  a  settlement  by^ 
this  kind  of  contract ;  and  here  I  think  it  was  established.  —  L,e 
Blanc  J.  It  has  been  long  settled  that  the  hiring  of  a  dairy  of 
cows,  whether  consisting  of  one  or  more  cows,  where  the  person 
who  lets  the  cows  is  to  feed  them  on  land,  is  such  a  taking  of  a 
tenement  within  the  statute  as  will  give  a  settlement.    Nob^xly 
who  reads  this  case  can  doubt  that  this  was  a  hiring  by  the  paup^ 
of  a  cow  to  be  fed  on  the  pasture  of  him  who  let  it.    The  fkcts 
are,  that  the  pauper  applied  to  Mr.  £.,  the  owner  of  the  farm  on 
which  there  were  cows,  for  the  milking  of  a  cow :  the  owner  re- 
ferred him  to  his  agent  //.,  with  whom  the  pauper  agreed  for  ji 
cow  for  the  season  at  9/.,  and  a  particular  cow  was  pointed  out« 
And  though  nothing  was  said  as  to  how  or  where  the  cow  was    to 
be  fed,  yet  H>  told  him  that  the  owner's  farming-man  would  infortn 
him  in  what  pasture  the  cow  was  to  be  first  milked ;  that  is,    oti 
what  particular  pasture  she  was  then  fed.    Is  it  not  evident  from 
this  that  it  was  a  contract  for  the  hire  of  a  pasture-fed  cow  ?  It  is 
objected  that  no  specific  land  was  pointed  out  on  which  the  co^^ 
was  to  be  fed  ;  but  that  need  not  1>e  agreed  upon,'  nor  need-    it. 
have  been  fed  upon  the  same  land  upon  which  the  owner  was  r^^ 
sidine.    It  is  clear,  however,  that  this  cow  was  to  be  fed  upon 
the  farm  in  the  occupation  of  E.,  or  upon  land  that  he  was 
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pronde  for  her ;  and,  in  fWct,  she  was  depastured  upon  the  form 
ati  the  lesson.  —  Batlzt  J»  The  magistrates  ought  not  to  be 
iodncei  to  send  up  cases  for  our  opinion,  if  they  have  no  doubt 
upon  the  question  in  their  own  minds,  in  order  to  avoid  incurring 
mmecewuy  expences.  Here  there  can  be  no  doubt  that  the 
conlnct  was  for  the  milking  of  a  cow,  which  should  be  pasture- 
fed  dmiog  the  season,  either  upon  land  of  the  farm  in  the  parish 
wiere  the  parties  contracted  and  were  residing,  *or  at  least  within 
araMosble  distance  of  it,,  in  order  that  the  pauper  might  have  a 
oooreoieDt  opportunity  of  coming  to  milk  the  cow.  And  if  the 
ovser  had  fed  the  cow  otherwise  than  upon  pasture,  an  action  by 
the  pauper  wonld  have  lain  for  a  breach  of  tne  contract.  —  Order 
of  ScoioDs  confirmed. 

152.  Rex  v.  Bubmth,   E.  T.  53  G.  S.   \  M.Sf  S.  514.  —  Re-  RenUng  the 
moral  froBi  ^.  to  F.;  order  quashed,  subject,  Sec*    The  pauper,  tolUofaliridge 
bciag  settled  at  F.,  rented,  for  one  year,  the  tolls  and  toll-houses  ▼««ted  by  act  of 
of  A  hiid^e.    Those  tolls  were  collected  by  virtue  of  an  act  of  P"h'*ment  in  a 
psriiameDt  passed  in  the  33d  year  of  His  late  xMajesty,  intituled,  !^!Zr^^ 
"  As  act  for  buildmg  a  bndge  over  the  nver  Dement^  at  or  near  are  declared  a 
^£.  ferry,  and  making  proper,  approaches  thereto/'    The  tolls  corporadon, 
aad  toIUhouse  were  of  the  annual  value  of  70/.     The  value  of  the  will  confer  a 
toll-house  alone  was  less  than  \Ql.  per  annum.    By  the  before-  ^T^J?^  ^7, 
sMstioned  act  <jff  parliament  the  tolls  are  vested  in  the  company,  ^J^^I]^  *^ 
^  the  shares  of  the  propri.etors  are  made  personal  property.—  «m<i/etiate, 
RiCHAiDsoN,  against  the  order  of  Sessions,  contended,  first,  that  and  the  renting 
thctt  tollft  were  not  such  an  interest  in  the  land  as  would  consti-  »  not  stated  to 
toteateoement,  bat  were  merely  payments  for  the  liberty  of  pass-  ^'^'If^ 
'ng  over  the  brid^,  which  the  act  had  declared  to  be  personal  c^4;^^nf^.l 
P*<|^: and  second,  that  an  objection  arose  upon  IS  G.  3.  c.  84?.  turnpikeact) 
<-^.  (die  eeneral  turnpike  act)  which  prohibits  any  gate-keeper  which  prohibits 
Of  penoa  fiom  gaining  a  settlement  by  renting  the  tolls  of  turn-  persona  from 
pitt^  or  raiding  in  any  toll-house,  and  that  although  this  act  has  Seining  •  ^t- 
"«&«!«««.  yet  the  bridge,  being  part  of  the  turnpike,  fiUte  ||^rSl73^ 
*HDio  the  provisions  of  the  general  act,  and  cited  Rex  v.  ElveL  ia)  turnpike  roods, 
^LohoElljinborough  C*  J.     It  is  true  the  words  "  turnpike  does  not  extend 
"roads'* did  not  occur  in  the  act  upon  which  Rex  v.  Elvet  was  de-  to  the  tolls  of  a 
oW.  But  the  commissioners  under  that  act  were  trustees  of  the  hridge,- which 
w«i;  and  it  was  to  all  intenu  considered  as  a  turnpike-road.  As  to  J"^  ^  bc"°* 
t^reming,  it  is  enough  for  us  to  decide  on  the  doubts  which  the  p^^  ^f  the 
^Bims  actually  entertained,  and  they  have  not  stated  any  doubts  turnpike  road. 
^>^  thst  subject ;  for  theyliave  stoted  simply  that  the  pauper  (a;^«ie,pi.i5o. 
^^"^  the  tolls,  whicb  must  be  understood  a  legal  renting.     Then 
^  oeljr  question  remaining  is,  whether  tolls  are  a  tenement, 
p^  ii  no  doubt  that  they  are  so  generally ;  but  it  is  said  that 
^  ^  cannot  be  so,  because  the  act  has  made  the  shares  of 
*^  JV<^etors  personal  estote.    That,  however,  docs  not  make 
™^  «  a  tenement  in  the  hands  of  the  persons  to  whom  demised. 
^"PPote  the  act  had  vested  the  shares  in  the  proprietors  for  a 
tern  of  years,  they  would  still  have  been  a  tenement. — Lb 
^Anc  J.    In  Res  v.  Elvet^  the  Court  deemed  it  a  turnpike-road ; 
^scteiud>led  the  commissioners  to  erect  turnpikes  on  the  high 
^^-^  Order  of  Sessions  confirmed. 

_ ^  Bex  V.  West  Cramore,  M.  T.  54  G.  3.   2  Af .  4"  «•  132.  —   RenUng  acer^ 

*?»wil  from  M.D.  to  W.  C.    Order  confirmed,  subject,  &c.  J*'"""?"^?! 

^  Ptnper  being  settled  at  W.  C,  rented  a  house  at  M.  D.,  of  >»«•  ^'•"•'  •« 
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10  much  per  tJtie  value  of  91*  per   animmf  and   occupied    and   niidM  m 

kg,  for  the  it  for  four  yean. '  during  one  year  of  his  tenaacy,  he  vented  194 

purpoo®  o£  lugs  of  land,  at  the   rate  of  9<L  per  lug,  amooBlkig  to  tbe 

planting  pote.  ^^^^  ^f  Y/.  6s.  9d.  for  the  purpose  of  planting  ootatoea.  The  paopcr 

TO^p^  amod  agreed  to  take  the  land  ready  ploughed  and  owmved ;  and  «Um 

to  take  tbe  land  he  look  U  the  pioughing  and  manuring  mas  begm^  but  natjirnkd^ 

of  the  landlord  but  when  he  entered  upon  it,  it  was  anite  prepared.    At  the  tiaie  rf 

ready  ploughed  planting  he  foUowed  the  person  or  whom  he  took  the  land^  t» 

and  ™«nui[^»  plough,  and  planted  the  potatoes  himself,  which  were  afterwaris 

tSteS^upo^it,  covered  in  by  the  plough.     The  land,  without  being  plougbtd  »d 

it  was  quite  manured,  was  worth  about  ^.  Ss,  per  annum,  but  bong  plougiwil 

prepared,  was  mid  manured  was  worth  what  the  pauper  paid  for  it.    It  wm 

held  to  be  a  attempted  to  distinguish  this  case  from  that  of  Rex  v.  Rif^i9eod{a)t 

T'^'^Rri  ^°*^  because  there  the  land  had  been  dug  by  the  landlord  before  tbe 

bie^  as  it  wiT'  letting ;  whereas  here  it  is  found  that  the^plonghing  and  BianiiiTig 

increased  by  be-  ^as  not  completed  when  the  pauper  took  tbe  land. —  Lobd  £i^ 

ing  ploughed  LBNBOROVOB  C.J.    The  pauper  agreed  to  take  a  tenement,  wbidi 

and  manured  should  be  of  a  certain  value ;  and  at  the  time  when  be  entered  oe 

by  the  landlord,  j^  ji  ^gg  ^f  j-jj^j  value ;  for  the  ploughing  and  manuring  were  thea 

JhTpaSperiS  finished.  —  Lb  Blabc  J.     The  distinction  endeavoured  to  be 

it  the  ploughing  made  does  not  vary  the  case;  and  it  does  not  appear  that  ssf 

and  manuring  precise  sum  was  agreed  to  be  paid  for  the  labour.     The  obsenrstitR 

was  begun  but  alluded  to  from  Rex  v.  Ringrnood  must  be  taken  with  refaenoe^ 

notjiniAed.  ^jje  case  thert  before  the  Court,  and  to  the  context  where  it  i» 

(a)P0i«,pl.sio<  found,  rather  than  as  a  general  observation  or  applicable  to  a  csie 

of  this  kind.  —  Order  of  Sessions  quashed. 
Where fiTc  per-       154.  Rex  v.  North  Duffiddy  M.  T.  55  G.  3.  S  M.Sf  ;5.247.-" 

ions,  as  mem.  Removal  from  S.XoN.D^    Order  confirmed,  subject,  Ac.    By 

IS*"-  '^*  "^It  ***®  ^*  G.  3. ''  For  building  a  bridge  over  the  river  Derwenty"*  te» 

^S'Vcotto!.  certain  persons  are  constituted  a  corporation,  by  die  name  ofTto 

ration,  who  Company  of  Proprietors  of  the  Dement  Bridge,  and  tote  empower^ 

were  proprietors  to  have  a  common  seal,  &c.    In  pursuance  of  this  act  a  bridge  w 

of  a  bridge  and  built  Over  the  Derment^  and  a  house  erected,  where  tolls  are  co^ 

rf  d^ilds^^tte  \^^^^^  ^y  ^^'■^"®  ^  ^^®  *^**    ^^  ^^ruary  1811,  the  pauper  enteted 

toU-house  and  '"^'^  ^®  occupation  of  this  toll-house,  and  the  tolls  there  reoeirw* 

tolls  to  the  pau-  ^°  pursuance  of  an  instrument  of  thai  date»  by  which  five  P^'f^ 

per,  for  one  therein  described  as  five  of  the  members  of  a  committee  appoistt' 

year,  reserring  fbr  the  managing  and  carrying  on  the  afl&urs  and  business  of  the  coo* 

a  rent  to  tbe  p^^y  ^f  proprietors  o^Derwent  bridge,  demised  to  the  pauper  the  Ms* 

r^^^rf  i^  house  and  toll-bar,  together  with  the  pontage  and  tolls,  dues,  pV* 

entry,  but  Uie  ments,  and  duties  arising  therefrom,  to  hold  for  one  year,  at  i 

demise  was  not  certain  rent ;  and  the  pauper,  together  with  his  surety,  covenso^ 

under  the  cor-,  with  the  said  five  persons  to  pay  to  the  said  company  the  sm 

rr^T  "^  y^^^y  '^"^»  ^^  *^*^  *°  default  thereof  it  should  be  lawful  for  *J 

the  ^Is  of  t^  company  or  their  treasurer  to  enter  upon  the  toIUbouse,  A«**J* 

five  indiridiial  receive  the  tolls,  Ac.    This  instrument  was  signed  «sd  sealed  wf 

members :  the  respective  parties,  but  the  seals  of  the  said  five  persons  w^ 

Held,  that  the  only  their  private  seals,  and  the  corporation  seal  was  not  affaC"  *• 

pauper  (M  not  ^\^  instrument.     The  pauper  continued  in  the  «:capation  of  m 

mCTt\y  owi.  ^o^*-*»o«»e  and  the  tolls  above  40  days,  and  paid  rent  for  tJj^fJf ' 

pying  the  toll-  "^^^  toll-house  is  situate  and  the  tolls  receivable  in  the  ^^"^''l^ 

house  and  tolls  of  N.  D.    The  annual  value  of  the  toll-house  did  not  ^^^^ 

above  40  days,  5^.,   but  the   annual  value  of  the  toils  greatly  exceeded  1m^» 

and  that  his  ^^^  ^y^^j  ^^re  let   for  7(W.     The   case  of   Wood  v.  ft^(*^ 

having  paid  ^^  ^jj^j  _  j^^^  Ellbnborouoh  C.  J.    The  rewdenec  in  «■• 

{b)  2  N,  R.  247. 
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tfMome,  if  it  had  been  of  sofficient  vAlue,  might  have  aaiwcred  rem  ibr  te 
tliepiirpofe  of  a  seltlement,  but  there  the  vahie  faila»  and  the  toUs  him  nadm  mm 
«e  net  tUags  which  lie  in  tenure,  but  only  in  grant ;  therefare  diffrngmn^  ih» 
wafaoolsdeed,  an  interest  in  theoi  could  not  fMMs*    In  the  caae  ""l^.T^*^ 
oite4,  putting  the  lease  out  of  the  question,  the  party  admitted  a  Inamiite* 
temoTf  by  the  payment  of  rent.  —  Lx  Blamg  J*    la  Waad^.  tolkaotc*. 
Ttk  die  plsintiff  in  replerin  was  the  party  distramad  upon»  and  cetdii^  SL 
Mpad  rsDt  to  the  very  persons  by  whose  authority  the  distreas 
vs  Bsde;  he  waa  therefore  estopped  from  denying  that  he  held 
nier  tiieaL    He  had  acknowledged  a  holding  by  the  payment  of 
nBt«»BATLST  J.     Wood  v»  Tmte  shows  the  distinction  between 
lad  ssd  iaoorporeal  hereditaments. — Order  qoashed. 

Bcamal  from  AU  Saintt  to  St.  Peter* %.    Order  quashed,  subject,  per,  by  order  of 
&c   Ik  pauper  being  legally  settled  in  St,  Peter\  under  an  •  corfxintloii 
order  of  csmnion  hall  of  the  corporation  of  Derby f  agreed  with  the  °**'|^,*  **"■*" 
oaponiioo  to  give  them  lOL  a  year  for  the  liberty  of  getting  sand  and  2i^ed  thT** 
pad  is  the  bed  of  the  meT.Dertoenty  and  got  the  sand  and  gravel  liberty  to  tdte 
KmrdiDgly^  and  to  any  depth  he  chose,  for  upwards  of  a  quarter  Hud  and  grarel 
of  a  yesr,  sod  paid  ^  5i.  to  the  corporation  for  the  same,  and  fi^  the  bed  of 
dn  die  agreement  was  pat  an  end  to  by  mutual  consent.    The  *  ^^i^ 
qwdoo  WIS,  Whether  the  hberty  to  get  suid  and  gravel,  under  the  Z^JScwTw™' 
above  drciunstances,  was  in  law  a  settlement  ?  — Lobd  Ejllbm*  entitled  to  tbe 
moDOH  C.  J.     This  was  a  tenement  as  it  subsisted  in  the  cor-  toil),  for  whidi 
pontum,  sad  the  pauper  is,  by  their  permission^  let  into  the  enjoy*  Ubcity  be  paid 
wat  of  it    I  do  not  know  that  we  are  obliged  to  go  into  the  *?  ^  ^ojTws- 
tide;  certainly  a  corporation  cannot  demise  except  by  deed,  but  ^^,Z^^ 
^M  die  pauper  in  the  occupation  of  the  land  by  their  panuTa*  num  /  ^ald, 
am,  aid  this  occupation  must  by  fiur  intendment  be  taken  to  that  be  thereby 
^  bees  an  exclusive  one,  for  otherwise  it  would  have  been  re-  acquired  a 
<iwed  lo  a  thing  of  no  value ;  the  corporation  oould  not  have  ^^°>«<>^ 
anf  tbe  hod  without  interfering  with  the  pauper's  right*    The 
poforieean  to  hawe  been  in  the  pernancy  of  the  whole  profita  of 
fblBd ;  he  took  all  which  covered  the  surlBure  of  the  land.    It 
VidicrefiKc,  as  much  a  tenement  as  prima  tonsura*    If  the  question 
tind  opoQ  tbe  demise,  I  should  feel  dificulty ;  but  I  think  that  in 
P<>t  of  pernancy  and  enjoyment,  this  must  be  considered  as  a  te^ 
''^■^— Batlbt  J.    I  think  this  was  a  tenement  within  the 
"l^ttiBg  of  the  act  of  parliament.   The  argument  is,  that  it  cannot 
beitesenent  unless  uie  pauper  had  a  complete  control  over  the 
'"^  ^  sU  porposes^  as  well  as  for  the  purpose  of  taking  sand  and 
^^;  yet  we  find  that  prima  tonturat  which  is  an  interest  con- 
'Mtedie  surface  of  the  land,  has  been  considered  to  be  a  tone* 
jy*  With  respect  to  the  objection  for  want  of  title,  here  has 
oea  issccapation.  *-  Abbott  J.    I  have  had  some  doubts  upon 
Mca^bttt  upon  the  whole,  it  seems  to  me,  that  what  was  done 
•^'^d  to  putting  the  pauper  in  poasession  of  the  soil ;  and  I 
do  Mt  ftel  the  objection  to  tide,  seeing  that  the  pauper  was  in  the 
J22)*^*»  ^d  especially  as  this  objection  was  not  raised  on  the 
'^^^DBg  of  the  appeal.  — *  Order  of  Sessions  confirmed. 

1S6.  Bexr.  AU  Saints,  Cambridge,  M.  T.  S  G.4.  1  B.8fC,9&.^  Wharea  pL. 
^•«  jnoticcs  removed  L.  F.  from  the  parish  of  the  Holy  Trinity  P«^  "^*^  •» 
*^M?wh  of  AU  Saints,  Cambridge.    The  Sessions,  on  appeal,  IJZi^^  p^ 
^^•■"'•"d  the  order,  subject,  Ac.    The  pauper's  maiden  settle-  riih  af  A  uSi 
"^^ ««  in  AU  Saints*  parish.    In  1793  she  married  fV.  F.f  a  during  all  that 
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time  had  two 
subaitiiig  parol 
contnietsfbr 
two  ponds,  or 
the  ruflhes  and 
flags  growing 
thovin,  which 
he  was  to  have- 
tbeezdiuive 
ri^t  of  cutting 
at  his  plcaaiire : 
Hdd,  that  these 
were  a  sufficient 
tenement  (he- 
ing  together 
alwve  the  value 
of  10^  |ier  ofi- 
num)  to  confer 
a  settlement 
in  A. 


The  master  of  a 
diarity-schooly 
who  was  re- 
morable  from 
his  office  at 
pleasure^  re- 
sided for  seven 
years,  rent-free, 
in  a  house  of 
the  annual 
▼alue  of  IQfi, 
where  other 
parish  school- 
masters had  re- 
sided befoie. 
Part  of  the 
house  he  under, 
let  to  the  parish 
at  air  annual 


maker  of  chair  bottoms  and  mats ;  and  the  question  was,  whether 
he  had  any  legal  settlement.  The  following  were  the  circum* 
stances  as  to  that  point  In  1807  he  hired  a  house  in  the  pariihaf 
St.  Peter'Sf  Cambridge^  of  the  valoe  of  9/.  lOs,  jier  annum,  and  re- 
sided therein  with  his  family  above  a  year ;  during  the  same  tine 
he  had  two  separate  parol  contracts  for  two  ponds,  or  for  the 
rushes  and  flags  growing  therein,  upon  these  terms:  one  of  the 
ponds  was  of  the  extent  of  three  acres*  in  which  he  was  to  have 
the  exclusive  right  of  cutting  the  rushes  and  flags  at  his  pleasuRi 
but  not  of  draining  off  the  water ;  the  owner  had  the  right  to  oaef 
the  water,  or  to  drain  it  o£P,  as  he  thought  proper.  For  tUi 
W,  F,  was  to  pay  6s.  a  year  to  the  occupier  of  the  farm  ia 
which  it  was  situated.  The  pond  was  not  fenced  off  from  the  reft 
of  the  field,  and  the  occupier's  cattle,  when'  depasturing  theie, 
used  the  pond  for  drinking  at ;  but  the  rushes  and  flags  were  not 
such  herbs  as  cattle  would  eat.  The  other  pond  was  only  aboota 
quarter  of  an  acre,  and  was  occupied  under  similar  circumstanceib 
at  the  yearly  rent  of  5«.*  and  two  door-mats  of  the  vaha 
of  2s.  The  next  year  W.  F.  agreed  to  pay  10».  for  tiir 
same,  but  died  before  the  rushes  were  all  gathered.  The  contnuti 
for  tlie  ponds  subsisted  during  all  the  time  that  fV,  F.  occupied  the 
house  in  the  parish  of  St.  Peter's,  The  Sessions  thought  this  vff 
not  sufficient  to  establish  a  settlement  in  that  parish,  and  confirmed 
the  original  order. -—Per  Curiam  :  There  is  no  valid  distioctios 
between  a  lease  of  grass  and  one  of  rushes  growing  upon  the  laoi 
This  case  is,  therefore,  similar  to  that  of  Rex  v.  Sloke.{a)  l^itit 
had  been  a  bargain  for  any  thing  in  a  state  to  be  severed,  as  ia 
Waftnick  v.  Bruce  {^b)^  it  would  have  been  a  personal  contract; 
but  here,  th$  pauper's  husband  had  a  right  to  all  the  rushes  wbick 
might  grow  in  the  ponds  during  the  year.  That  gave  him  a  cfls* 
tinning  interest  in  the  soil  for  the  whole  year;  and  by  renting 
those  ponds,  together  with  the  house  in  the  parish  of  St,  Peterii 
he  held  a  tenement  of  a  greater  value  than  10^,  per  annum,  Itn 
found  as  a  fact,  that  he  resided  in  that  house  for  more  than  a  yev r 
he  therefore  gained  a  settlement  in  that  parish.  The  cooBequeooe 
is,  that  the  pauper  was  improperly  removed  to  the  parish  of  M 
Saints  ;  and  that  both  the  orders  must  be  quashed.  —  Both  ordeit 
quashed. 

157.  Rex V. Lakenheath (c), E.T.AiG.^l  B.S^ C. 531.— Uponai 
appeal  against  an  order  of  two  justices,  whereby  //.jB.,his  wifeaaA 
family,  were  removed  from  the  parish  of  C.  to  the  parish  of  l^- 
the  Court  of  Quarter  Sessions  confirmed  the  order,  subject,  &&. 
The  pauper  was  settled  b^  birth  in  the  parish  of  jL.,  but  he  had  re* 
sided  the  last  seven  years  m  C,  under  the  following  circumstances: 
E.  R.,  Earl  of  Orford,  by  his  will,  dated  the  2d  March  11^ 
charged  his  manor  of  C,  and  all  his  lands  and  hereditaments  in  C^ 
with  the  payment  of  a  rent-charge  of  201.  per  annumy  to  be  pai^ 
to  the  trustees  therein  named,  their  heirs  and  assigns  for  evert 
upon  trust  to  be  by  them  paid  yearly  unto  a  person  to  be  from 
time  to  time  nominated  by  the  person  who,  for  the  time  beingr 
should  be  entitled  to  the  manor  of  C,  to  officiate  as  a  school* 
master  in  the  paridi  of  C,  for  the  teaching  of  the-childosn  of  the 
parish,  for  no  other  reward  than  the  said  annual  sum  of  2tf  •>  which 
was  to  be  paid  to  the  schoolmaster,  without  any  allowance  or 

(c)  See  Rex  v.  Chedistoii,  pott,  pL  206. 
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dncciao  for  taxes  or  otkenrisey  with  a  proviso  that  the  respectire  rent:  Hdd; 

idiooJnHtns  should^  from  time  to   time,  be  removable,  a&d  Uutttiriswwa 

odMn,  fron  dme  to  time,   made  choice  of  and  nomiiiated  in  cooiing  to  MM* 

their  mn  at  the  will  and  pleasure  of  the  person,  who,  for  the  ^^^  It^ 

time  being,  should  beenlttled  to  the  immediate  possession  of  the  vJaeof  io& 

maoor  of  C.    Upon  the  death  of  a  former  schoolmaster,  about  per  annum 

fefCB  jesis  ago,  the  pauper  was  appointed  to  the  oflice*    He  re-  witbin  the 

tided  It  C.  during  the  seven  years,  and  until  the  present  order  nMuungofte 

(not  free),  in  the  house  wherein  his  predecessors,  the  school-  ]„  *tluit^*  **' 

■aaers,  bsd  resided  before  him,  and  he  received,  out  of  the  rents  pauper  tbenby 

4illhe  Cmanor  and  estates,  the  annual  sum  of  2(tf.    The  house  gaiiMdaMtda- 

aad  the  garden  attached  to  it  were  of  tlie  value  of  lOl.  per  atmumy  meni. 

pan  of  which  he  underlet,  during  the  seven  years  to  the  parish, 

at  the  iDoual  rent  of  2/.  2i* — Abbott  C.  J.    This  case  must  be 

gofcnedbj  the  decision  in  BedwoHh  v.  FUhngley.  (a)  There  the  (a)Po<i,pUl74.> 

pai^  reoted  a  house  of  the  value  of  8/.  per  annum  and  resided 

in  it  dbee  years.     With  respect  to  that  house  there  was  no 

9«aioo ;  but  about  the  same  time  that  he  took  that  house  his 

bmber  gare  him  a  close  in  an  adjoining  parish,  containing  about 

bar  acres,  saying,  **  I'll  give  you  a  close  to  enjoy  as  long  as  I 

"  (ibie,  and  to  ti&e  again  when  I  please,  and  you  shall  pay  nothing 

*^foit'*    The  Court  neld,  that  the  occupation  of  the  latter  close 

mtoomiBgto  settle  upon  a  tenement  within  the  statute,  and  the 

tm  tenemeDts  beine  of  the  value  of  10/.  per  annum  that  he  gained 

Sttltleaieat    Ashkurst  J.  says,  *<  If  the  party  comes  to  reside 

**  apoo  a  tenement  of  lOL  a  year,  he  cannot  be  removed,  and  then 

*'lieiaiQi  a  settlement  by  40  days'  residence/'     And  Butter  J. 

cQWred  that  the  pauper  was  a  tenant  at  will.    This  is  not  like 

y  rf  Bey  V.    Cneshunt  (6),    where  the  pauper   occupied  a  (6)Po<f,  pi.  187. 

"^^  In  such  a  case,  the  occupation  is  that  of  the  master. 

Hcreitiifeiiod  as  a  fact,  that  the  pauper  occupied  a  house  and 

^^B^OKoc,  of  the  value  of  10/.  per  anuunif  and  it  is  clear  that  he 

^ft^ped  in  his  own  right,  for  he  actuaJly  underlet  part  to  the 

p™*  I  sm,  therefore,  of  opinion,  that  the  pauper  gained  a 

^^^fi^fBoi  in  the  parish  of.C,  and  that  the  order  of  Sessions  must 

^qotthed.  —  BATI.ET  J.     The  occupation  of  a  tenement  of  the 

^oeof  IQL  per  annum  for  40  days,  although  no  rent  be  actu- 

%paid(e), is  a  coming  to  settle  upon  a  tenement  within  the  statute,  (0)But  see  now 

IS  as  to  Bttke  the  party  irremovable.     Here,  indeed,  the  pauper   6  G.  4.  c.  57. 

■gbt  be  considered  to  have  given  his  aervices  partly  in  consider- 

iiMa  of  his  being  permitted  to  reside  in  the  house,  and  in  that 

^  the  services  so  rendered  would  be  something  in  the  nature 

^^   At  all  events,  he  came  to  occupy  as  a  tenant  at  will 

^aiiewtoa  permanent  residence,  and  that  is  a  coming  to 

|p^^  a  tenement  within  the  meaning  of  the  statute. — 

^ixoia  J.  I  think  that  the  schoolmaster  was  tenant  at  will  of 

™*JMMae.    The  legal  possession  of  the  house  was  in  him,  and 

^ai  the  lord  or  receiver  of  the  manor.    In  the  case  of  master 

"dicTfnit,  the  servant  may  merely  have  the  use  of  the  house 

^V^^»t,  but  in  that  case  the  possession  is  that  of  the  master ; 

toikf^  ^  school  master  actually  underlet  a  part  of  the  house 

wise  parish;  he  therefore  enjoyed  the  house  as  his  own,  and  not 

^^tenrant  of  the  lord  or  receiver  of  the  manor.    That  being 

'^jlf*'^^^  opinion  that  he  gained  a  settlement  in  C^  and  that  the 

^''^^^SeiBions  must  be  quashed.  -—Order  of  Sessions  quashed. 
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A  psipiT  wrv.  158.  lUxv.SmlUm  Si.Edmuwd{a)^  £.  T.  4 6.4*.  1  £LiSr  C.686.-- 
ingftfaniMr  £y  ao  ovder  of  two  jtiaeices,  5.  fl^.»  his  wife  and  aoQ»  were 
wMiohaveAe  i>emoved  from  t)iQ  hamlet  of  £.  to  the  baaalet  of  £.  Ufon  appeal^ 
^U^^  SThU  ^^  Se«icm»  confirmed  the  erdev^  attbjeet,  *c-    The  pauper  MT^ 

^»,  f^j^     being  settled  at  $.,  aad  having  been  married  several  yeara^  at 

during  a  jmr.  Lod^'da^,  179d»  afreed  with  U*,  a  fanner  in  L.,  to  serve  hiai 
Thqr  were  fed  m  a  confined  labourer  in  huebaiidrT  (thai  is,  to  work  for  htii 
^w>>V  ^  u^  ^d  no  other  person)  for  a  year.  The  terms  of  the  agreemem 
^^^^  made  between  the  pauper  and  his  master  were  as  follows  3  The 
mii^  and  in  Pauper  was  to  have  182.  a  year  wages^  His  maaler  was  eidier  ta 
the  wiBtet  in  And  him  two  cowss  or  the  pauper  was  to  be  at  liberty  to  provide  hios- 
his  uraw  yud,  self  With  two,  and  feed  them  on  his  master's  farm  durmg  the  saase 
with  ha/ grown  year.  The  pauper  went  into  the  service  of  U.  under  the  agree- 
if^^fou^  meat  at  Lady-day  1793,  and  cantinued  thereia  till  Xa^Hv 
that  the  keep  of  1797>  Under  contracts  te  the  same  effect.  During  the  first  three 
the  two  cows  years  of  such  servitude,  the  pauper  lived  la  a  house  on  his  •noaater's 
daring  the  sum-  farm  in  Witbeack  High  Feny  and  the  last  year  of  such  service  ia 
™^^oBtinre.  ^  cottage  at  L.  The  occupation  of  the  cottage  was  incideiital  te 
wat^^St  ^^  service  of  the  pauper,  who  was  discharged  from  it  at  the  aaoM 
uinuallT,  and  ^^^  ^^^  ^^  '^^  ^^*  service.  The  pauper  bought  one  cow,  and 
to  cut  hay  suf.  his  master  found  him  another,  both  of  which  were  fed  during  the 
fidentfor  the  summer  in  the  pasture  of  his  master,  and  in  the  winter  were  kept 
^B^f^^  in  the  straw-yard  of  his  master,  and  fed  with  hay  grown  upon  the 
oftib^  f  i^M^  master's  lands.  The  pauper  had  the  exclusive  use  and  advantage 
annual  value  of  ^  ^^^^  COWS.  If  the  pauper  had  not  had  such  cows  kept  for  baa 
SI,  5t.  .•  Held,  on  his  master's  farm,  be  would  have  had  more  wages ;  and  at  the 
that  Uie  right  time  he  left  {/.'s  service  in  1797,  he  took  his  cow  inth  htm. 
ttrfeedthetwo  Evidence  was  given  to  the  Court,  that  the  keep  of  the  two  oows 
cows  upon  the  ^lufjug  ^^  summer  months  would  require  two  acres  and  a  half  af 
pasmre^ranng  j^^^^  ^^  which  they  were  fed ;  and  that  such  acres  were  worth 
was  the  only  together  annually  5i»  5#.  /  and  that  to  cut  hay  sufficient  for  die 
part  of  the  con-  winter  keep  would  require  two  acres  and  a  half  more  ef  aock 
tract  which  i^ve  IhqJ  pf  the  annual  value  of  51.  &£•;  and  that  the  summer  fised 
tlblf  iand^nd^  and  winter  keep  with  hay  for  the  two  cows  on  such  farm 
that  the  pauper  ^  ^^  annual  value  of  l(tf.  10«.  The  CiHirt  c£  Quarter  Se 
did  not  thereby  were  of  opinion  that  the  keeping  and  feeding  of  the  cowa  under 
gain  a  settle-  the  above  circumstances  did  not  constitute  such  a  tenement  as 
ment,  the  Sesr  g^^Q  ^q  pauper  a  settlement  at  L.,  and  therefore  confimied  the 
ftwTd'uie"^-  ^der  of  removal. -^  Abbott  C  J.  It  has  been  setded  in  aevaral 
nu^Talue*^  cases  that  the  liberty  to  take  the  profits  of  land  by  the  anonths 
thepastuie-fecd  pf  cattle  is  ^  tenement  within  the  meanidg  of  the  IS  &  14  Geir.  &; 
to  be  less  than  but  the  case  of  Ilex  V.  OnoiUd  Tmuaeil  (6)  is  an  authority  to  shew 
1^'  that  the  contract  must  apply  to  growing  produce,  and  that  a  co»> 

(6)  Mich.  1818.  Xf^ct  partly  for  growing  produce  and  partly  for  hay  is  insuAcieBt 

to  give  a  settlement.    The  contract  in  this  case  is  not  very  diik 
(c)Poit,pl.i83.  tinguishable  from  that  in  Rex  v.  Miruter  (e)^  aithoOffh  it  ia  to  be 

observed,  however,  that  no  question  was  raised  in  mat  case  aa  to 
the  manner  in  which  the  cfUtle  were  to  be  fed.  The  queatiao 
was  treated,  both  by  the  bar  and  the  bench,  as  if  they  were  ta 
feed  upon  the  growing  produce,  and  that  the  pauper  acquired  a 
right  to  the  profiu  of  the  land  itself.  Lt  Bimme  J.  says,  **  the 
^'  liberty  of  taking  the  profits  out  of  land  is  found  to  be  of  a 
^'  greater  value  than  IQl"    It  was  a  point  conceded  in  that 


(a)   See   Rex  o.  BaidweU,    posi,  pi.  J  60.^    Rex   v,  KenardiBgtaD,    p9ti, 
pi.  380. 
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tbt  eke  ttofc  of  fteding  was  sufficient  to  give  a  B9Vt\enHivit: 
Here  the  dJiliRctHKi  ig  pointed  oQt,  and  According  lo  the  ome 
of  An  ^  (ktoeU  7VMM«tfy  the  contract  tnodt  be  to  i'eed  the  <;Mtle 
eith  the  gtmriBg  prodoce  of  the  fond.  Now  in  this  case  the 
Mstervtt  silly  bound  by  the  terns  of  the  contract  to  feed  the 
Ctttie  during  the  year  upon  the  fkrni,  according  to  the  usual 
nok,  tint  18^  to  feed  then  dnttng  the  summsr  upon  the 
piltv^  fto4  dormg  liie  winter  in  the  straw-yard.  The  sum- 
Mr  fceep  upon  ibe  pasture  is  found  to  be  of  no  greater  vdlue 
Iks  5^  ^^  and  the  winter  keep,  for  the  reasons  already 
(fm,  tainot  be  taken  into  considevation ;  and  that  being 
lOi  I  SB  of  opinion  that  the  pauper  did  not  gain  any  settlement 
isL— Batlet  J.  The  party,  in  order  to  gain  a  settlement, 
MttismDe  to  settle  upon  a  tenement  of  the  yearly  value  of  10^ 
tie  ri^  to  take  the  herbage  •and  produce  of  the  soil  is  a  right 
II  the  pnits  of  tbe  land,  and  donstitutes  a  tenement ;  but  the 
Mtaft  Host  be  'for  taking  the  growing  produce  of  the  land.  . 
ibv  hae  k  is  stated  that  by  t£e  terms  of  the  contract  the 
fi^vti  to -be  at  Ifbefiy  to  feed  the  cows  on  his  master's  farm 
■tngtbe  ysar.  By  that  contract  the  master  would  be  bound  to 
fail  the  cows  during  the  whole  year  in  the  usoal  mode,  via.  to 
:  fai  tlies)  en  the  pastures  doring  the  summer,  and  in  the  straW'- 
\  JMidonig  die  wincer*  Tte  right  to  feed  cattle  for  a  period  of 
I  Ae  wvtea  they  are  «Buailytpastore«fed,  by  eating  tbe  growing 
i  ^p^  of  die  land,  i$  a  tenement ;  but  the  right  to  feed  csrtUe 
if  %&od,  not  neceasarify  a  part  of  the  prodi^  dP  any  parti- 
^hnd,  is  not  a  tenement.  That  point  was  not  taken  in  Res 
^  Kstfen  Rex  v.  OmM  TVoMxetf  is  an  authority  expressly 
l^^thitdie  vadue  of  the  pastarage  can  alone  be  taken  into 
^xifaiisB  in  estimating  the*  value  of  the  tenements  occupied 

5*  pMfcr  under  such  a  contract  as  this.    Here  the  value 
^^JMKiffage  alone  amounted  only  to  3l»  5«.,  and,  con8e'> 
^P»<!^  (he  pauper  had  nat  a  tenement  of  the  annual  value'  of 
iC— HoLEovD  J.  lam  of  opinion  that  the  pauper  gained  no«et«- 
^M*t  bf  this  concraoU  Agreements  for  liberty  to  take  the  grow- 
%prmce  of  land  by  the  mouths  of  cattle  have  been  equivalent 
toa^jaaiie  of  the  land,  at  a  rent  equal  to  Ibe  proits  of  the  land^ 
^  te  csoitttute  an  incorporeal  tenement.    The  party  inlitled  to 
^piivilege  is  considered  for  this  purpose  as  tbe  occupier  of  land 
^uitiabe.    Tlie  authorities  estabbsh  that,  where  such  acon- 
^^o.  cssfcrs  a  right  of  pasturage  of  the  annual  value  of  10/.  a 
**^*««st  tt  gained.    But  a  contraOt  to'  feed  oatUe  witli  hay  in  a 
Ij^vd  gires  no  right  to  the  occupation  of  the  land  from 
1^  the  bsy  is  cut.    It  is  rather  a  personal  contract  for  the 
''J^  tf  10  much  hay  as  shall  be  necessary  for  the  sustenance  of 
^^^    Here,  then,  tlia  pauper  had  an  interest  in  that  land 
~^'^  which  his  cows  were  depastured  during  the  summer,  and 
HaiWMuil  value  of  that  was  5/.  5$.,  and  insufficient.    For  these 
'""Mn  I  am  of  opinion  that  the  pauper  did  not  gain  any  set^^ 
">n«  n  I..^ Order  «f  Sessions  affirmed. 
m  fiflcv.CS^iy  WiUingham,  E.  T.  4  G.4.  iB.Sf  C.  626.—  By  one  entire 
»)»  order  of  two  justices,  5.,  his  wife  and  children,  were  re-  contract,  a 
•54  from  the  parish  of  H.  to  C.    Upon  appeal,  the  Sessions  ™^  JP** 
f'^  die  order,  subject,  &c.    The  pauper,  A,  had  gained  f^S^."^' 
'^^^^'ji^t,  by  hiring  and  servio^^   in  the  parish  of  C,  and  year, » cottage 
*»  »ettled  there  at  May-da^  1817.     The  pauper  then  contracted  to  Uvc  in,  and- 


IID 

the  ■^teiiMOl 
«£oMe0«rlbr 

biB  ownser- 
Tien;  and  the 
sam  of  281:  and 
the  agistment 
oCanother  cow 
i»ttaisideration 
of  his  lodjgmg 
and  maintain- 
ing in  the  cot- 
tage two  of  the 
master's  labour- 
ers.    The  an- 
nual Talue  of 
the  lands  on 
which  the  two 
cows  were  d^ 
pastured  ex- 
ceeded lOL,  but 
the  annual 
value  of  land 
sufficient  to  de- 
pasture one  cow 
only  would 
have  been  less 
tbin  lOl. : 
Held,  that  the 
pauper  gained  a 
settlement  by 
the  right  to 
agist  the  two 
cows* 


Hie  pauper  was 
hired  for  a  year 
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to  become  the  groundkeeper  of  Hill^  in  respect  of  his  ihrm  at  HI 
The  BMffeer,  b^  oae  eadre  contract*  agreed  to  give  the  |>auper  M. 
a  year>  a  cottage  to  live  in,  and  the  agiatment  and  whole  profits  of 
one  cow  for  his  own  services,  and  the  sum  of  ffi^  4imd  the  agui^ 
ment  <^  and  tokole  profits  of  another  catOf  in  comideratiom  ef  Ais 
lodging  and  maintaining  in  the  cottage  two  of  his  (HiW%)  labour-' 
ers.  The  pauper  resided  under  these  terms  in  //.,  during  the 
year,  taking  the  whole  profits  of  the  cows,  receiving  his  wages,  the 
allowance  of  28/.,  and  maintaining  the  two  servants.  The  annual 
value  of  the  lands  on  which  the  two  cows  were  depastured,  ex* 
ceeded  IQl. ;  but  the  land  necessary  for  one  cow  only  would  not 
be  of  that  value ;  ( that  is  to  say )  the  annual  value  of  the  agistment 
of  two  cows  upon  the  land  in  question  would  be  worth  Itf.  a  year; 
but  of  one  cow  would  not  be  1(V.  a  year.  — Abbott  C  J.  now 
delivered  the  judgment  of  the  Court.  We  have  considered  of  this 
case,  and  we  are  of  opinion  that  the  pauper  acquired  a  settlement 
in  H,;  and,  consequently,  that  the  oraer  for  his  removal  from 
that  parish,  and  the  order  for  confirmation  are  wrongs  and  that  the 
rule  for  quashing  them  must  be  made  absolute.  The  tenement  in 
question  is  the  pasturage  of  two  cows.  It  is  found  that  the  annual 
value  of  the  land  whereon  the  two  were  depastured,  exceeded  lOL; 
that  the  annual  value  of  the  agistment  of  the  two  would  be  worth  lOt 
but  of  one,  then  hot  lO^.  It  was,  therefore,  contended  in  support  of 
the  orders,  that  although  the  pasturage  of  one  of  the  cows  must  be 
considered  as  a  tenement  upon  the  authority  of  decided  cases,  yet 
that  the  pasturage  of  the  other  was  not  a  tenement,  and  this  upon  a 
difference  in  the  terms  of  the  contract  as  set  forth  in  the  case.  It  is 
found  that  the  contract  was  an  entire  contract,  that  the  master  agreed 
to  give  the  pauper  2(tf.  a  year,  a  cottage  to  live  in,  and  the  agistment 
and  whole  profits  of  one  cow  for  his  own  services ;  and  the  sum  of 
QSl,,  and  the  agistment  and  whole  profits  of  another  cow,  in  consi* 
deration  of  the  pauper's  lodging  and  maintaining  at  the  cottage 
two  of  the  ma8ter*8  labourers.  The  question  arose  upon  the  cow 
thus  last  mentioned.  Now,  by  the  terms  of  this  contract,  the 
pauper  does  not  engage  to  employ  the  milk  of  the  latter  (m>w  in 
the  maintenance  of  the  labourers ;  he  might,  if  milk  formed  a  part 
of  their  diet,  as  it  may  be  presumed  to  have  done,  have  given  the 
milk  of  the  other  cow,,  or  he  might  have  procured  milk  for  them 
elsewhere,  and  might  have  sold  or  otherwise  disposed  of  the  milk 
of  both  the  cows  provided  by  his  master.  So  that  we  cannot  say 
the  milk  was  given  or  appropriated  for  the  maintenance  of  the 
labourers ;  but  must  say,  that  it  was  given  in  consideration  of  the 
maintenance  of  the  labourers.  And  the  consideration  given  or 
paid  for  a  tenement  is  wholly  immaterial  in  a  question  of  settle- 
ment, if  the  yearly  value  be  10^.  Whether  the  consideration  be 
paid  in  monev»  or  by  services  rendered,  or  by  any  other  matter 
beneficial  to  the  party  rec^ving,  was  of  no  importance  at  the  time 
in  question,  which  was  before  the  statute  59  G.  3.  c.  50.  We 
therefore  think  that  the  difference,  as  it  was  called,  in  the  terras 
of  this  contract,  does  not  lead  to  any  legal  distinction  which  can 
justify  us  in  saying,  that  the  agistment  of  the  latter  cow  was  not  a 
tenement.  —  Both  orders  quashed. 

160.  Rexv.BardweU{a),  T.  T.  4G.4.  2B.SfC.  161.— Upon 
an  appeal  against  an  order  of  two  justices,  for  the  removal  of  /^pV- 

(a)  -6ee  Rex  v,  Kenardington,  post,  pi.  S30. 
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mmt  &m  the  parish  of  B.  to  /.,  tlia  fmifjx  waa  quashed  by  the  «s •  ihcphnd: 
SoiioiB,  subject,  &c.    About  24  years  ago,  the  pauper,  a  married  ^  ^**  ^  have  a 
man,  wtt  hired  for  a  year,  by  Mr,  S*,  of/.,  as  his  shepherd;  he  J*"*^^J[jiJ^" 
was  to  hare  a  house  and  garden  rent  free,  7s,  a  week,  and  i^/^J^'Jlid 
the  goii^  of  30  sheep  with  his  master's  flock  as  wages.    The  the  goftMof 
pauper  iifed  for  two  years  with  Mr.  5.,  in  the  parish  of  /.,  at  so  sheep 
these  vages,  during  all  which  time  the  30  sheep  went  with  his  ^^  his  mas* 
WBAers  flock  on  the  (arm,  the  whole  of  which  was  situated  in  that  **''**  ^^°^*  ^ 
jwsh.   The  feed  of  the  30  sheep  was  worth  16/.  a  year,  exclusive  ^Imdfa^  ' 
of  (hehooaeand  garden.    If  the  pauper  had  not  been  allowed  to  ytmai^iom 
ieq)  the  sheep  he  must  have  had  more  wages.  -«  Bayley  J.  This  wages  in  the 
caie  certainly  comes  very  near  Rex  v.  Minster  (a),  but  that  is  parish  of/., 
speo  to  much  observation.     It  was  there  conceded  that  the  right  <liutDg«U which 
to  ha?e  the  cows  fed  upon  the  master*8  farm  was  a  tenement,  and  **™«*hejhe«p 
the  ooly  question  discussed  and  decided  was,  the  nature  of  the  ma»te?8  fim. 
coDiideration  given  for  that  tenement.    In  Rex  v.  Ostvald  Txoissell,  the  whole  of 
^^s^k  Michaelmas  term  1818,  it  was  held,  that  unless  it  was  whiob  wasatu- 
rifxkit^  in  the  original  bargain,  that  the  cows  should  be  pasture-  •ted  in  that 
fet  a  lettlement  would  not  be  gained,  and  that  decision  was  re-  S^J^^kJ** 
eagnized  and  acted  upon  in  Rex  v.  Sutton  St.  Edmund's,  (b)    In  SS^Wworth 
^  present  case,  it  is  probable,  that  the  sheep  were  fed  upon  isLperamiumf 
groiiiig  produce,  to  the  value  of  10/.  per  annum  ^  but  as  it  was  Held,  thattfaM 
iiotiBypait  of  the  original  bargain  that  they  should  be  so  fed,  it  ^  not  confer  a 
MsexpreasJy  within  those  two  cases,  and  is  not  sufficient  to  confer  ••**l«j;«»'»  ** 
siettlemeDt.    There  is  another  point  also  which  makes  it  ex-  ^ofte*"^^ 
b^anelj  doubtful  whether  the  pauper  could  have  gained  a  settle-  bargain  that  the 
BKDt,  had  the  going  of  the  sheep  constituted  a  tenement  of  10/.  sheep  should  be 
•MWilTalue.    The  house  and  garden  being  merely  for  the  more  pasture-fed, 
^'ttient  performance  of  the  pauper's  service  as  shepherd,  must  fj]?*'**  '^^  *" 
be  laid  out  of  consideration;  he  did  not  occupy  them  as  a  tenant,  ^ettlKneiJtbv  * 
■uitaiaierYant.     The  statute  13  &  14  Car.  2.  c.  12.  requires  that  nntiDgateM- 
toepartjifaould  come  to  settle  on  the  tenement :  now  that  means  ment,  the 
toieade.  In  all  the  cases  determined  on  this  part  of  the  act  the  pauper  must 
|««per  resided  upon  some  part  of  that  which  constituted  the  tene-  '«^«  '^P*"*  . 
■est.  There  are  cases  where  a  party,  from  kindness,  was  allowed  "^""^  P*'*       * 
to  raide  io  a  house,  rent  free,  that  was  held  to  be  a  tenement.  (a)Poti,ig\.lBS. 
^bere  the  pauper  had  no  residence  but  in  the  character  of  a  WAfUe,pli58m 
iorast;  the  house  continued  the  master's,  and  the  pauper  was,    ~ 
fith  respect  to  this  point,  in  the  same  situation  as  if  he  had  lived 
^  room  in  his  master's  house.     The  two  cases  referred  to  differ 
^  ^  for  in  each  of  them  the  pauper  had  property  of  his  own 
A  the  parish,  and  was  on  that  ground  held  to  be  irremoveable. 
^\ Denbigh  (c)y  also,  is  distinguishable,  for  there  the  pauper  (c)jhae,pli48m 
lll^iathe  toll-house,  as  his  own  residence;  and  it  would  have 
'^>Qdi  a  tenement  as  would  confer  a  settlement,  but  for  an  act 
<"  parJiameDt  which  savs,  that  no  gatekeeper  shall  gain  a  settle- 
'^^  renting  the  tolls  and  residing  in  the  toll-house,  (d)     For  (cQ  isG.s^ 
^reasons  I  think  that  the  pauper  did  not  gain  a  settlement  at  c.84.  §56. 
|*«  and  that  the  order  of  Sessions  must  be  confirmed.  —  Best  J. 
T^ \  Mijirfer  the  principal  point  was  given  up,  viz.  Whether 
^feeding  of  the  cows  constituted  a  tenement  ?  but  the  Court 
^e  thoaght  that  a  house  occupied  by  the  pauper,  merely  as  a 
'^'^  did  not  constitute  a  tenement.     Here  there  was  not  an^ 
^^<>^t  that  the  sheep  should  be  fed  on  growing  produce ;  this 
^*.  therefore,  falls  within  Rex  v.  Ostvald  Tvoissetl,  and  Rex  v. 
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SuHott  iSI.  Edmunds.    I  agree,  also,  that  the  pauper,  to  gon  i 

settlement,  mast  reside  upon  some  part  of  the  tenement.    I  an 

not,  indeed,  aware  of  any  express  decisioa  to  that  effect;  but 

looking  at  the  words  of  the  statute  it  appears,  that  merely  hating 

a  tenement  of  a  certain  value  will  not  do,  the  pauper  must  come 

to  «fl^  apon  it.     The  legislature  could  not  have  intended  mere 

residence  as  a  servant,  but  that  the  party  should  gain  credit  and 

reside  as  a  tenant.    If  that  be  so,  the  pauper,  on  this  ground  also, 

gained  no  settlement  in  /.  —  Order  of  Sessions  confirmed. 

A  pmt^vM         161-   ^^  ▼•  Bennenorik  (a),  E.  T.  5  G.4>.  2  B.  Sf  C.  775.  -^ 

htrad  for  a  year,  Upon  appeal  against  an  order  of  two  justices,  whereby  J.  F.,  hii 

•ndtadby         wife  and  family,  were  removed  from  the  parish  of  B.  to  C;  the 

J2[JJ™jy  *^    Sessions  quashed  the  order,  subject,  &c.  -—  In  1808,  the  pauper, 

dm  a  i«adof    "^^  ^'  (^^^^  *  married  man),  was  hired  by  yearly  hiring  as  a  cod- 

poMioe  knd,      fined  labourer  in  husbandry  with  Mr.  D-  of  C,  fanner.    The 

9Ddikbktipti  pauper  had,  according  to  agreement,  a  house  and  garden,  and  a 

•«wr<m  Ms       rooa  of  potatoe  land,  and  the  keep  of  a  cow  on  his  master's  land. 

muMi^  land,     j^^  ^^^^  ^^  instead  of  so  much  money  for  wages.    The  pauper 

perbadMTM^*    remained  in  Mr.  D.'s  service  11  years,  during  which  time,  namely, 

lo  yean,  Iris       '^  ^®  y^^  1  ^1 3,  the  pauper's  cow  failed  in  muk,  on  which  accouBt, 

cow  fidling  in     throuffh  the  kindness  of  his  master,  antt  not  in  consequence  of  019 

aulk,«lia|iaa-    ifamttn,  the  pauper  had,  in  the  place  of  the  former  cow,  tw» 


of  Aa        tm»  ^®"®™  ^®P*  ^^^  ^"**  ^y  ^'®  master  on  his  master's  land  for  abort 

hafcnkaptfor  ^^  months.      The  potatoe   land  and  keep  of  the  two  heifen, 

lum,  dvough  were  together  of  the  value  of  10/.  per  annum  and  upwards.   But 

the  kmdiMai  of  the  potatoe  land  and  keep  of  one  cow  were  below  that  Taloe. 

Ida  awaier,  and  -On  leaving  Mr.  Z).,  the  pauper  went  to  live  as  a  confined  labonnff 

notkitm».  ^t|j  My^  5^  ^^  g^  ^i^jj  ^i^^^  j,^  remained  five  years.    For  the 

temdn.  nie  ^^  ^^^^  y®^"  ^  ^®  pauper's  service  widi  Mr.  J?.,  the  pauper 
pocatoelaiid  ^^  relieved  in  S.  by  the  parish  of  2>.  At  the  expiration  of  the 
aoddiekaepor  pauper's  Service  with  Mr.  J3.,  the  parish  of  D.  toolr  him  and  hii 
two  hafba  wai  family  to  their  parish,  and  put  them  into  a  cottage  in  the  parish  d 
^]^Sn^  J9.,  an  ady>ining  parish,  where  they  continued  to  relieve  them  till 
butdie  poMrn  ®®"®  ^*™®  ™  the  year  1822.  The  pauper  then  became  chargesUe 
lasd  and  Ae  ^^  ^^  parish  of  J9.  —  Abbott  C.  J.  now  delivered  the  judgmeot 
keep  of  die  one  of  the  Court.  This  case  was  argued  before  us  in  the  course  tf 
tow  ^vasof  leu  the  present  term.  We  are  all  strongly  impressed  with  the  incoa* 
J^^J'^Jt*!"*  Tenience  of  considering  a  settlement  to  be  gained  under  circmp- 
Held  that  Use  ^^^tnces  like  the  present ;  and  under  that  impression,  we  thought 
pauper,  by  hav-  ^^  "ght  to  consiaer  the  subject  before  we  delivered  our  judgment 
ing  die  potatoe  We  have  done  so ;  but  we  find  the  law  so  firmly  established,  that 
land  and  the  a  perception  of  the  profits  of  land  by  the  mouths  of  cattle,  is » 
h?f  ^JSShJT'  tenement,  within  the  meaning  of  the  stat  13  &  14»  Car.2.  c.\^ 
^  pani^or  *^^  ^^  ^  occupation  of  a  tenement  of  the  yearly  value  of  1* 
die  1181.59  6.3.  ^^^^  S^^®  ^  settlement,  whether  the  rent  be  paid  in  money  or  in 
c  50.,  gained  a  iaboor ;  and  even  if  the  occupation  be  gratuitous  and  no  rent 
9tis^namnz  paid;  that  we  do  not  think  ourselves  at  liberty  to  unsettle  this 
bv^iT^^****!^**  doctrine ;  and,  consequently,  we  are  of  opinion,  that  a  settlemest 
j^jijjj^ J*  was  ^ned  in  C,  and  that  the  present  rule  must  be  made  absriute. 
and  the  keep  of  '^^^  inconvenience  is  retrospective  only:  the  law,  so  far  as  it 
the  twofaeiien  regards  a  case  of  this  kind  being  altered  by  the  stat.  59  G.S.  e.50' 
after  the  paning  60  that  no  person  need  now  abstain  from  such  an  act  as  is  dit* 

of  the  59  G.  3. 

c.  50.,  he  would 

not  have  gained  (''^  ^^  ^'  ^'  Kenardiogton,  post,  pi.  230. 

a  •etdement. 
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dosed  io  th»  case,  through  the  fear  of  bringing  a  burthen  upon 
his  fMrish.  —  Order  of  Sessions  quashed. 

162.  Rex  V.  Caversham,  M.  T.  6  GA.  4  B.  8f  C.  683.  —  Upon  ^  b„^jb« 

u  appeal  against  an  order  of  two  justices  whereby  Ann  Dightf  agreed  to  oc- 

wife  cf  Jok  Dightj  a  prisoner  under  confinement  at  Reading  gaol,  cupy  a  stall  io  a 

and  thdr  seven  children,  were  removed  from  the  parish  of  St.  market  at 

Affliy  m  Readings  to  the  parish  of  C     The  Sessions  confirmed  ^*  ^  P^ 

die  order  of  removal,  subject,  &c.    In  the  year  1817,  the  pauper's  ^^    "^* 

liflibaiid  occapied  a  tenement  in  the  parish  of  C,  of  the  yearly  nMnent*buSd- 

vheof9L  19«.,  paying  rent  afler  that  rate,  and  upon  which  he  ing,  with  a  door 

inided  three  quarters  of  a  year.     During  the  time  he  so  occupied  capable  of  being 

**'  teoement  he  agreed,  being  a  butcher  by  trade,  with  the  col-  ^«^^«^  and  the 


lector  of  the  tolls  of  Reading  market,  for  the  occupation  of  one  of    SL^olT^'but 
die  scTcral stalls  in  the  marlet,  for  which  he  was  to  pay  2*.  6d.  bHiad*ariiht" 
jKr  week.   The  stall  used  by  the  pauper's  husband  under  this  of  access  to  the 
agreement  was  like  the  others,  a  permanent  building,  furnished  sull  on  two 
mth  I  door  capable  of  being  locked,  and  the  key  was  always  in  ^f* '"  ^^ 
b  pofsession,  but  he  had  a  right  of  access  to  the  stall  only  on  ^rda'^'the** 
Wdwiatfi  and  Saturdays^  being  market-days.      At  each  ex*  market  wL 
iRaitjof  the  market  are  iron  gates,  which  are  closed  and  locked  closed.    Tlie 
jQcept  oQ  Wednesdays  and  Saturdays^  and  when  locked  preclude  pauper  used  the 
fd access  to  the  stalls,  except  by  permission  of  the  collector,  Ballon  the 
lllidi  was  occasionally  granted  to  the  pauper's  husband.     He  ""rf^  J*,?' 
iwmiicdto  use  the  stall  from  the  ist  of  Noventber,  1817,  to  the  w^^  and  paid 
mikih  March,  1818,  paying  the  2s.  6d.  at  the  end  of  each  week  r«ntfbr  that 
I •fbrtoight,  according  to  convenience,  and  occupying  at  the  same  time:  Held, 
ribe  die  tenement  at  C    The  Sessions  confirmed  the  order,  subject  that  he  had  oc- 
[Htfc  opinion  of  this  Court  upon  the  question,  Whether  the  renting  fo/^^JlJ'^'**^ 
I  vi  occupation  of  the  stall  in  the  manner  and  during  the  period  ^y  ^nYuicre- 
ifaiuiii,  was  such  a  renting  of  a  tenement  for  40  days,  as  might  fore  gained  no 
be  coupled  with  the  other  tenements  of  9/.  19s.  so  as  to  confer  a  settlement. 
9l^eKnt'n\he  parish  of  C.f  —  Abbott  C,  J.    I  am  of  opinion  &»We,that 
pit  fiom  the  facts  of  the  case,  the  pauper  occupied  this  stall  for  ?*"  ^^^1^?""" 
lidajBoalv,and  that,  consequently,  he  did  not  gain  any  settlement.  JJ*^^  ^  ^^j^*_ 
^'Batlst  J.     I  incline  to  think  that  there  was  a  renting  of  a  ment  within  the 
r^BilB^  within   the  statute   of  Car,  2.      But   1  am  clearly  of  statute  is  & 

SM  that  the  pauper  occupied  the  stall  for  38  days  only,  and   HCar.s.cis. 
,      being  so,  no  settlement  was  gained  in  C.  —  Order  of  Sessions  ^  ^^ 

III.  Of  ike  Species  of  Tenure, 

1^  North  Nibley  v.  Wootton-under-Edge,  M.  T.  1  G.  1.  MSS.  A  house  rented 
"^Aittn  and  his  wife  were  removed  from  the  parish  of  North  at  5/.  a  year  of 
*%to  Wootton-under-Edge,  where  they  rented  the  Red  Lion  at  ^  ^l^f^^ 
l^jeirfrom  Lady  day  to  Ladyday :  about  the  end  of  the  May  i^doF^jeu 
"''O^inghe  took  a  meadow,  which  was  of  the  yearly  value  of  8/.,  rented  of  an- 
^^  to  the  same  house  in  the  said  parish  from  that  time  to  Lady-  other  Umdlord 
Sf  ttSi.  IQj.,  and  about  two  months  affcer  the  man  ran  away,  but  hanetuhrtienM^ 
•  wife  and  family  continued  there  till  they   were  removed  to  f**^ '°  **'*.. . 
><*  A%.    The  order  was  confirmed  at  the  Sessions.     On  ^^lfi;^'t 
^on  to  quash  these  orders,  it  was  said,  that  this  was  a  renting  setUement. 

^tfioemeDt  of  10/.  a  year,  and  sufficient  to  gain  a  settlement  in  S.C.  Foley,  79* 

V^.*««Htt<fcr.£<%c The  Chief  Justice:  I  do  not  see  why  iSess.Cas.7s. 

"•«  would  not  gain  a  settlement,  for  he  rented  a  house  of  6/.  a  Sett.&B«».»«- 
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ymiTf  BmA  land  at  BL  lOf.  a  year»  which  does  gain  a  settlement; 

and  he  might  have  come  again  if  you  had  not  sent  away  his  wife 

and  family.    Indeed,  had  he  taken  the  meadow  but  for  a  monthi  I 

think  he  would  not  have  gained  a  settlement,  though  he  paid  a  rent 

proportionable  to  the  whole  year ;  for  then  it  would  have  appeared 

that  he  was  not  thought  of  sufficient  ability  to  be  trusted  with  it 

for  a  whole  year.-—  The  other  Judges  said,  this  was  a  renting  of  a 

tenement  of  10/.  per  annum  within  the  meaning  of  the  statute,  aod 

that  the  settlement  arose  from  the  value  of  the  lands  and  tenemeDts 

that  he  rented ;  for  by  reason  of  that  he  was  not  likely  to  become 

chargeable.  —  Both  orders  quashed. 

An  entire  tene-         ^^^'  "SoWA  Sydenham  v.  Lamerton^  T*  jT.  3  G.  1.  1  Sir.  STi.-^ 

mtnJt  of  10^.  a     About  27  years  since  the  mother-in-law  of  the  pauper  died,  and 

▼ear,  though       he  entered  into  a  term  of  years  in  S*  in  the  right  of  his  wife,  and 

lying  in  differ-    lived  upon  it  two  years,  but  never  took  out  administration  to  die 

*1{.P*""^       mother ;  at  the  end  of  two  years  he  removed  to  L,  and  took  a  lease 

traanuTsettle.    ^^^  ^  years,  determinable  upon  three  lives,  at  the  yearly  rent  of 

ment  in  that       7/-  lOf .  whereof  4/.  lOs,  lay  in  S.,  and  the  residue,  and  also  the  mes- 

parish  in  which    suage,  in  Z#.,  where  he  lived  for  25  years :  the  premises  were  of  the 

thefunuenunds.  yearly  value  of  13/.,  but  in  regard  7/.  lOs.  rent  only  was  reserved, 

fsL^oS^lli'  *°^  *^*  ^^*'  ^^  ^^^^  **y  *°  ^'^  ^^^  ^^®  had  formerly  lived  there  two 
10  Mod. 388.  *  yc^rs,  the  justices  adjudged  the  settlement  to  be  there. — Parku 
Sett.&Rem.78.  C.J.  The  quantity  of  the  rent  is  not  material,  but  the  value  of 
pl.l03.  the  land.  A  tenant  often  pays  a  fine,  and  thereby  lowers  the  rent,  ' 

and  yet  the  land  is  of  equal  value.  And  if  a  man  should  out  of 
kindness  settle  another  in  a  tenement  of  10/.  per  annum  value 
reserving  no  rent,  yet  that  will  not  alter  the  case.  Tbeoolj 
difficulty  18,  that  there  is  not  in  this  case  10/.  per  annum  in  one 
single  parish.  As  to  that  I  am  of  opinion,  that  it  such  a  person  as 
this  should  take  a  tenement  of  8/.  per  annum  in  one  parish,  and 
another  of  3/.  per  annum  in  a  different  parish,  that  would  not  gaifl 
him  a  settlement  in  either ;  but  if  the  tenement  be  entire,  and  the 
house  in  one  parish,  as  this  case  is,  and  part  of  tlie  land  in  another,  ; 
yet  this  may  properly  be  called  a  tenement  of  10/.  per  annum  a 
that  parish  where  the  house  is.  The  law  presumes  that  a  persoo 
capable  to  be  entrusted  with  the  management  of  10/.  per  aunm  ii 
not  likely  to  become  chargeable,  but  is  able  to  maintain  biouel^ 
But  see  Rex  v.  "^^^  distinct  tenements  in  two  parishes,  making  together  lOL  ftr 
Sandwich,  pott,  finnunif  will  give  no  settlement.  But  it  seerrt^  to  me  to  be  other- 
pl.i67.  wise  where  the  tenement  is  entire. — Eyre  and  Pratt  Js.  ac- 

cordant. —  Per  Curiam  :  The  settlement  is  at  Z«.,  and  therefore 
the  order  of  removal  to  5.  must  be  quashed. 
An  entire  tene-  165.  EUted  V.  HolUboumef  M.  T.  3  6.2.  Editor'j  MSS*^ 
ment  of  house  Two  justices  reqdoved  A*  B.y  his  wife  and  chiidren,  from  the  pari«i> 
and  lands  of  the  of//,  to  the  parish  of  E.  The  Sessions  upon  app^l  connnne^ 
valueofista  ^jj^  order,  and  stated.  That  upon  the  oxanination  of  several 
d^mt  pa!^  witnesses  upon  oath,  it  appears  to  this  Court  that  the  said  A,  B*  ^ 
risbes  will  gain  rented  a  tenement,  consisting  of  a  farm-house  and  lands,  <^ 
a  settlement,  12/.  lOf.  a  year,  and  had  ability  to  purchase  a  competent  stock  tbr 
although  there  a  farm  of  that  value,  and  had  paid  his  rent  for  the  same  for  t«o 
isnotsoimich  years;  that  the  farm-house  and  lands  lay  contiguous  to  esck 
rf^njither  other,  and  had  been  usually  letten  together  and  occupied  by  tbe 
amounts  to  10^.  ^^^^  tenant ;  but  that  the  farm-house  in  which  the  said  A-  B* 
a  year.  lived,  and  SO  many  acres  of  land  as  amounted  to  9/.  IQi.  a  year* 

s.  c.  Str.  849.    Jay  in  the  parish  of  jL\,  and  as  many  acres  of  land  as  amounted  io 

SSess.  Cas.159. 
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S/.  c/etrlaj  10  the  parish  of  Sro/,  m  the  saine  county.  —  These 

ordm  befog  removed  iDt9  tbe  Court  of  King's  Bench^  Lord 

Kaimon])  C.  J.  seemed  to  tkiak  that  he  should  rent  a  tenement  of 

l<tf.  I  jciT  all  ia  the  same  parish  ;  for  the  words  of  th«  statute  are 

poatnc,  <<  in  such  parish,      A  rale  however  to  show  cause  was 

gnuted;  and,  on  the  argument,  the  case  of  St,  John'sj  Hertford^ 

V.  iaB)«ff(a)  was  relied  on.     And  Marsh,  who  was  counsel  in   (a)'l  Str.  539. 

tbK  cise,  said,  that  the  Court  determined,  on  the  authority  of 

SosA  Sydenham  v.  Lamerton  (6),  that  a  settlement  was  gained  in   W'^n<tf,pl.l64. 

die  farish  where  the  party  resided*  — The  Court,  in  tl>e  present 

cue,  bdd  to  be  a  good  settlement  in  E, ;  and  the  orders  were 

aSfmed. 

166.  Rn  V.  Stajdefbrd,  E.  T.  4G.2.  Editor'*  MiSS.  —  Two  s/.  ^yew  in 
jnticesreaioved  A.  B.  the  widow  o^D.  B.,  and  her  children,  from  the  certiilirate 
tl«  pirirfi  of  M.  to  the  adjoining  parish  of  S.    The  Sessions,  on  F»ri«h».«nd  40t 
sppof,  quashed  the  order  of  two  justices,  and  stated  the  case  .(^^il^g  pa^ 
Vecailj,  Tjz.  That  in  the  year  1727  D,  B.  came  into  the  parish  of  ridi,  wiU  avoid 
M>  unia  a  certificate^  and  there  took  a  lease  of  a  tenement  of  •  certificste. 
St  a  year,  io  which   he  continued  to  live  until  the  time  of  his  S.C.  l  Sess. 
tath,  and  in  which  hia  family,    the  present  paupers,  also  con-  ^^' Pj^^** 
I  taad  afterwards  to  live  until  the  time  of  their  removal.     The  ^|^^  St  John'* 
\MD,B,  also  rented,  during  the  time  tliat  he  lived  in  the  said  v.  Amwell, 
l.teoent,  lands  of  4>3/.  a  vear^  at  a  place  called  Lazars,  which   l  Str.  529. 
^f  s«ff  in  the  said  parish  otM^  and  which  vill  provides  for  its  own 
1^1  as  if  it  were  a  separate  and  independent  parish.      On  these 
tilcn  being  removed  into  the  Court  of  King's  Bench,  Reeve  took 
'^^ceptioD  to  the  order  of  Sessions,  because  tbe  renting  was  in 
~^  places,  which  would  not  satisfy  the  certificate  act  of  the 
«^  10  fK.  3.  c  30.  ^  1 1  •     To  this  exception  it  was  answered,  that 
;  7  ^  cam  of  S^.  John,  Hertfi}rd,  v.  Amxvell  it  was  settled,  that 
KW  whole  taking  need  not  be  in  one  parish.  —  The  Court  held 
Alt  tbe  certificate-man  by  this  tenement  gained  a  settlement  in 
yp^}  vbere  he  lived  and  rented  the  3/.  a  year,  for  that  this  was 
Wnrf /Retaking  of  the  lease  of  a  tenement  of  10^.  a  year  within 
^^'  ^  M» e,  ll,  —  The  order  of  Sessions  was  therefore  quashed* 

W.  Rex  V.  Sandwich,  T.T.S&9G, 2.  Burr.  S.  C. 44.—  J.  P.   A  house  rrated 
PliusbaDd  of  the  ivoman,  and  father  of  the  children  removed,  ?*  30».  •  yeiup 
••^Hiniai  Cor/e  Cqftle;  after  he  came  of  age  he  rented  a  tene-  JJ^^'^eii 
^^13^  a  year  in  Sandvaichyiot  a  year  and  upwards;  when  at  a  different 
■i  lease  and  time  for  which  he  took  the  said  tenement  wpre  time  in  mnotber 
^^^  be  left  the  same  and  went  into  the  parish  o€  Stvdland^  paruhof  is/,  a 
:«^taok  and  rented  a  house  in  tbe  said  parish  of  Studland,  at  ^»wiUgain 
2^  J«riy  rent  of  30s. ;  after  he  had  lived  in  the  said  house  about  geulraent  to 
7^  he  took  and  rented  a  tenement  or  lands  in  Langton  of  the  parish  in 
jca^  value   of  12/.,  on  which   there   was  no  house,  and  which  the  tenant 
ped  a  two  years ;  and  inhabited  in  and  rented  also  during  all  resides, 
tnaethe  said  house  in  Studland,  —  Lord  Uardwickb:  I 
i^  that  this  matter  had  been  very  fully  settled,  that  whether 
^'^  was  distinct  or  entire,  or  in  one  parish  or  in  two,  it  is 
6  Uuog.    Indeed  the  words  of  tlv^  act  are,  **  coming  to 
as  aforesaid  in  any  tenement  under  the  yearly  value  of 
^  Bat  the  intention  of  this  act  is,  that  if  a  person  be 
iQit  ability  to  occupy  a  farm  or  tenement  of  the  value  of 
JJ^i  it  shall  exclude  the  presumption  of  his  being  likely  to 

,eaJMc  to  the  parish.  —  Mr.  Justicr  Page  :  A  mas  is  noi  ^ 
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a  better  man  for -renting  one  10/.  'per  atinum  than  Wo  fives ;  and 
he  contributes  to  the  poor  for  the  whele  10  somewhere  or  other. 
From  the  nature  of  the  thing  and  the  reason  of  the  cases,  a  man 
that  is  able  to  rent  and  does  rent  10/.  a  year  shall  be  settled  in  the 
parish  where  he  lives.  —  Mr.  Justice  Probyn  :  I  remember  it 
was  made  a  question,  Whether  two  distinct  tenements  taken  at 
different  times,  when  neither  of  them  alone  amounted  to  10/.  a 
year  in  value,  should  make  a  settlement?    But  it  has  been  settled 
since  that  it  does.     However,  here  the  second  taking  is  a  taking 
of  an  entire  tenement  of  above'  10/.  a  year  on  an  entire  contract 
with  one  person ;  and  it  has  been  long  established,  that  where  a 
person  living  in  one  parish  rents  an  entire  tenement  of  above  10^.  a 
year  in  that  or  in  any  other  parish,  it  gains  him  a  settleifient  in  the 
parish  where  he  lives.  —  Mr,  Justice  Lee  :     I  think  my  Brother 
Probyn  has  fully  answered  the  objection  as  to  the  entirety  of  the 
tenements  ;  so  that  this  objection  may  be  laid  out  of  the  case: 
and  then  the  reason  of  the  cases  upon  this  head  has  constantly 
gone  upon  the  sufficiency  of  a  person  able  to  rent  a  tenement  of 
such  a  value.    The  act  of  parliament  has  not  fixed  it  to  be  a  tene- 
ment in  the  same  parish ;  and  the  man's  ability  is  the  same  whether 
the  contract  be  made  with  one  person  or  with  more.    This  I  take 
to  be  the  constant  determination  upon  cases  of  this  sort.    How- 
ever, as  the  last  taking  was  of  an  entire  tenement  of  above  the 
value  of  10/.  a  year,  it  stands  free  from  the  objection,  that  this  is 
not  an  entire  contact. 
A  ftrm  of  52i.         168.  LUOe  Tew  v.  Duns  Teto,   T.T.29&  30  G.  2.  Burr.  S.  C, 
*  ^^-JT"**^'     ^^^*  ■"■  ^^^^d  ('Hffkyns,  the  pauper,  was  born  in  Sandford,  and 
m^^j^Uy  afterwards,  together  with  Jvhn  Goodwin,  his  father-in-law,  rented  a 
by  two  toiantsf  bargain  at  Duns  Tew  at  81/.  a  year  as  partners,  and  lived  there 
is  a  tenement  of  12    years;    in    1747,   they    being  about   to  leave  Duni  2VtB, 
sufficient  value    John  Goodwin  alone  went  to  Mr.  fccifr's  agent  at  Little  Tewt  and 
toea^fthem.   ^Qpk  a  farm  of  52/.  a  year  for  four  years;  after  such  taking,  and 
l^j^^  *J^       before  the  farm  was  entered  upon,  Gitjgfkyns  inquired  of  Goodwjftt 
pLl76.        '       Whether  he  depended  upon  his  going  with  him  to  LiiUe  Tm^  ta 

which  Goodwyn  replied,  that  he  did  ;  for  he  could  not  go  without 

him  :  Goodwin  and  GujffJeyns  removed  from  Duns  Tew  to  iMi 

Tewy  with  their  whole  joint  stock  to  the  value  of  more  than  100^ 

and  managed  the  farm  together  for  seven  years,  both  of  tbeo 

residing  thereon  :   Mr.  Keck  gave  his  receipts  for  rent  to  Goodm 

only ;  and  once,   when   Mr.   Keck  was   obliged  to  distrain,  the 

distress  was  made  upon  the  stock  which  Mr.  Keck  supposed  to  be 

Goodwin's  only ;  and  Goodwin  alone  gave  a  bill  of  sale  of  the 

stock  ;  and  Guffkyns  then  stood  by  without  interposing.     At  the 

expiration  of  seven  years,  just  before  the  order  of  removal  was 

made,  Gt^yns  went  off  from  the  farm,  and  Goodwin  took  the 

whole  stock,  allowing  Guffkynsj  G2l,  for  his  moiety  thereof.— Mb. 

Justice  Deknison  delivered  the   opinion  of  the  Court:    ^^ 

are  all  o^  us  of  opinion  that  Guffkyns  gained  a  settlement  in  iM^ 

Tew;  for  we  consider  him  (being  taken  in  partner  by  Goodwin) » 

having  an  interest  at  lea^t  as  a  tenant  at  will  to  Goodwin,  of  the 

moiety  "of  a  farm  worth  52/.  per  annum  for  the  whole  of  it,  aod, 

consequently,  his  moiety  above  lOL  per  annum,  A  tenancy  at  will 

^  is  sufficient  to  gain  a  settlement ;  so  it  was  determined  in  CrafJfjf 

(fl)  I  Str.  502.     and  St.  Mary's,  Guildford,  (a)  The  reason  of  that  case  will  govern 

this ;  for  tlicre  a  certificate-man  agreed  with  the  lessee  of  a  raiHf 
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that  he  should  occupy  the  mill  and  pay  W.per  annum,  and  there 
wu  00  under-lease  or  assignment ;  but  in  pursuance  of  that 
agreement  the  certificate-man  occupied  the  mill  two  years 
together,  and  paid  the  rent ;  and  it  was  holden,  that  if  this  was  not 
an  aJMolofe  lease  for  a  year,  as  Mr.  Justice  Eyre  said  it  was, 
the  rent  being  reserved  as  the  rent  for  a  year,  yet  it  was  un- 
diMbtedlj  a  lease  at  Will,  which  is  sufficient  to  gain  a  settlement : 
t&ereTore  we  are  of  opinion,  that  Guffkyns  is  within  the  13  & 
U  Car,  2  cA2.  and  that  he  gained  a  settlement  at  Little  Texv. 

169.  St.  Latorence  v.  5^.  Maurice,    E.  T.  8  G.  3.  Burr.  S.  C.    A  house  uken 
588— A.  G.,  deceased,  the  husband  and  father  of  the  paupers,    for  •  yw  at  tbe 
rented  a  tenement  of  one  H.  fV.,  in  the  parish  of  f/.,  for  a  year,    ^"l^^^^^** 
from  Lai^-day  1766,  at  3J?.  10*.  a  year ;  but  resided  therein  five  or    J^d  anotlMBr  ' 
stiweeb  only,  and  then  quitted  it;  R.  G.  tendered  the  key  of  houw uken for 
theteoement  to  tV.t  which  he  refused  to  accept :  G.  thereupon  lefl   *  year  at  9/.  » 
itwillnBeighbour  Jiefore  Midsummer-day  then  next,  for  W.  to  take    y«»f  |n  anoUier 
it  »ieB  he  thought  proper :  on  the  said  Midsummer-day  G.  took  a    ^^l  f  MttuT- 
teiieajcnt  in  the  parish  of  St.  M.,  at  the  rent  of  9/.  a  year,  and    m^nt  in  that 
OD  the  same  day  entered  into  possession   thereof,   and  resided    parish  where  he 
thereon  above  40  days  before  the  key  of  the  tenement  in  //.  was    lived  the  last  40 
ttohredhy  W,;  who  did  not  receive  it  till  the  16th  of  AuguU    days,  although 
Wknring:  W.  let  the  same  to  one  J.  T.,  before  Michaelmas-day   \^^^^^ 
1766,  and  T.  was  to  enter  into  possession  thereof  on  the  said    £„(  \Mum  to 
Mukadmat^y. — Lord  Mansfield  :    Here  is* a  contract  for  a    theUndlord, 
;car  in  //.  not  dissolved,  nor  could  it  be  dissolved.     The  landlord    and  he  had  re- 
*«ftwd  to  accept  the  key  ;  and  he  did  not  receive  it  a(  last  till  the    ^^  ^  ^^^V^ 
•iddle  of  AuguUy  which  was  subsequent  to  the  hiring  o^  the       '*' 
*^  tenement.  —  Mr.  Jimtice  Ybates  :    It  is  clear  that  he 
I'^M tenements  together:  the  former  contract  was  not  at  an 
^*  the  landlord'  might  have  brought  his  action  for  the  rent.  — 
Mb.  Jditice  Aston  and  Mr.  Justice  Willes  were  of  the  same 
<p(iuoo,  that  the  former  contract  was  not  dissolved. 

i70.  Aexv.  St.  Margaret,  Fish  Street,  H.T.  11  G.  3.  MSS.  —    A  houit  of «. 
&reiidiDgiD  Clapham,  at  his  own  house,  contracted  and  employed   a  y^ur  rented  of 
^  Pttper'g  father  to  supply  him  with  a  pair  of  coach-horses  for  a    one  man,  and  a 
qiwrter  of  a  year,  at  22/./  and  the  pauper's  father  contracted  with    ^^^r^^^' 
{°<tiid  S.  for  a  stable  belonging  to  the  said  S.,  and  was  to  pay    mother  man,  it 
^  IQr.  a  quarter  for  it ;  and  the  said  S.  reserved  a  separate  stable    an  enHrt  Une- 
^  bii  own  use.     "Aiis  contract  was  performed  between  the  parties    ment,  and  gains 
2  '»o  years  and  upwards.     About  the  latter  end  of  the  fourth  or   *  f  ^^^^^'S 
"»*|  qoarter,  S.  threatened  to  discharge  him,  but  on  the  impor-   „^^  ^  " 
^7/^  his  friends,  he  agreed  that  he  should  continue  to  furnish    ^^  stable, 
"^vith  the  pair  of  horses  ;  and  that  S.  should  pay  him  only  20/.    s.C.Burr.  Sec 
*T^,  and  have- the  like  quarterly  allowance  for  the  use  of  his    CaMi,  «77. 
^'^  ti  before.     Under  and  in  pursuance  of  this  contract,  thev 
Vwdand  acted  for  several  years,  until  the  pauper's  father  died, 
"I^Oj  during  the  whole  of  the  time,  rented  and  lived  in  a  tenement 
j||/^  a  year  in  Clapham,  bat  he  was  never  rated  either  for  his 
^!°|^  or  the  stables.    The  justices  removed  the  pauper  from 
^"P^  to  St.  M.,  and  the  Sessions  confirmed  the  order.    In 
yff^  of  this  removal  it  was  contended,  that  this  was  not  an  in* 
^^'^t  contract  for  the  stables,  but  a  mere  deduction  from  the 
^^^  the  job-horses  on  account  of  their  standing  in  S.'s  own 
^J^aod  that  no  rent  would  be  pa3rable  when  the  job  was  at  an 
^  fctiHB  CovRT,  after  taking  time  to  consider,  thought  the 

I  S  -^ 
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A  house  with 
three  acres  and 
two  roods  of 
land  at  9/.  a 
year  in  one 
paridi,  and  a 
eottage  in  an- 
otfier  parish  of 
SOs.  a  year, 
held  in  right  of 
llie  pauper's 
wife,  will  gain 
a  settlement  in 
that  parish 
where  be  resided 
the  last  40  days. 
S.  C.  Burr. 
Set.  Cas.  744. 


Ahmuetnd 
Umdj  the  one  of 
SL  a  year,  the 
other  of  8/.  a 
yiear,  in  the 
'  same  pariah, 
taken  at  dillbr- 
ent  times,  and 
of  difl^rent 
landlords,  form 
•an  entiretene' 
ment,  and  wfll 
gain  a  settle- 
ment to  ihe 
jterton  so  taking 
it  idtfaougb  he 
afterwards  oc- 
cupy the  same 
JcUuly  with  an- 
other person. 
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^greeraent,  though  awkwardly  puraved,  wag  a  coDtraet  for  die 
stable.  1—  Mr.  J.  Aston  ;    There  can  be  no  doubt  but  it  is  a  good  . 
renting.     Suppose   the  master  had  paid  the  servant  his  wholo 
waffesy  might  not  he  have  brought  an  action  for  the  occupalioo 
and  use  of  the  stable  ? 

171.  Rex  Y.  Donington,   E.  T.    13  G.  3.    Editoh'*  MSS— 
T.  S.>  being  legally  setUed  in  JD.,  hired  a  house,  and  three  acrei 
and  two  roods  of  land,  at  the  yearly  rent  of  9/. ;  which  be  oo* 
cupied  and  paid  rent  for  for  several  years,  firom  Lady^dav  to  Ladjf^ 
day.     During  that  time  he  married  Jane  the  widow  of  D.  W*^ 
the  parish  of  Wvberton^  who  resided  therein  in  a  cottage,  pui^i 
chased  by  W.  for  5/.>  and  might  be  of  the  value  of  \U  IOm 
fer  annum:   about  a  fortnight  afWr  his  marriage^  he  vent  vAsi 
resided  with  his  wife  in  the  cottage  in  Wyberion^  but  kept  the  Ibnu 
of  the  house  in  2).  till  Lady  day  following.     At  the  time  he  Idv 
D.,  all  bis  effects  were  sold  by  liis  landlord  in  D, ;  but  he  satisfiei* 
his  landlord  for  the  rent  that  was  to  become  due  at  Ladi/-4i§ 
following,  and  kept  possession  of  the  premises  in  2).  till  Ladif'da^ 
following ;  but  be  never  resided  in  D*  af^er  he  first  left  it  io  8«fm^ 
tembeTf  nor  ever  kept  any  stock  or  effects  en  the  premises  whr' 
ever.    The  land  belonging  to  the  house  was  half-year  IsckI,  si 
common  to  the  inhabitants  of  D.  from  Michaelmas  to  Lad^'M 
except  about  two  roods  which  the  landlord  took  possession  of  i 
MicnaehfutSi  and  abated  lOw.  in  the  rent  for  the  same.    Jane^  * 
relict  of  Z).  W.y  never  administered  to  her  husband^andhad 
been  admitted  tenant,  or  ever  paid  any  rent  for  the  premiaeii 
fVyberton^    The  Session  was  of  opinion,  that  ^S.,  the  pauper,  a 
Bot  derive  any  benefit  under  the  I^^re  possession  which  his  wi 
had  in  the  premises,  especially  aa  he  appeared  to  be  only  a  cm 
occupant  therein,  and  therefore  they  confirmed  the  order  of  ti 
justices  removing  him  from  Wyberton  to  D.    But  after  a  role ' 
been  obtained   to  show  cause  why  these  orders  should  not 
quaahed,  the  rule  was,  on  the  modoa  of  Hili.»  made  absoh 
without  defence. 

172.  Axjore  v.  Newnham,  T.  T.  13  G.  3.  Burr.  S.  C.  756.- 
H.  D.  and  one  R,  M.,  his  wife*s  father,  jointly  rented, 
and  occupied  an  estate  at  ^V.,  of  30/.  a  year,  for  three  y< 
R*  M.  dying  about  the  end  of  that  time,  H.  Z).  soon  afl< 
took  a  house  alone  of  one  R.  W.^  of  the  parisb^f  ^.,  at  they< 
rent  of  3Z. ;  and  another  estate,  consisting  oi  lands,  of  one  «/• 
of  A»t  at  the  yearly  rent  of  8/.  R,  M.  leaving  a  widow,  and  i 
and  H.  D.  being,  upon  the  death  of  R.  M.f  jointly  possessed 
the  remainder  of  the  stock  which  had  been  on  the  estate  at  lU 
they,  the  said  H.  D.  and  the  said  widow,  went  and  lived  at 
said  house  at  A* ;  and  jointly  occupied  that  house  and  the 
estate  of  8/.  a  year  for  one  year ;  the  stock  on  the  said  house 
estate  being  partly  the  property  of  i/.  />.,  and  the  other  part 
property  of  the  widow ;  and  sometimes  one  of  them  soU  soot 
part  of  the  stock,  and  received  the  money  for  the  same ;  and  ^ 
other  times  the  other  of  them  sold  other  parts  of  the  stock»  and  r^ 
eeived  the  money  for  the  same.  At  the  time  of  taking  the  ssid 
tenements  by  £).,  neither  R.  W*  nor «/.  S.  knew  of  any  c^oMC^ 
subsisting  between  H>  D*  and  E*  M. :  a  moiety  of  the  stiock  vsi 
more  than  sufficient  to  stock  the  said  house  anct  faru) ;  D»  oalf 
<wa&' psaraonaUy  responsible  for  the  rent.  —  The  Covat  was  tba- 
roughly  satisfied  that  the  settleqaent  was  in  ^.— Mr.  Justice 
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AMtOM  •bKrred^  that  if  twQ  persons  jointly  take  a  tenement  of 

icKSBOtti  vaJae  thao  2(V.|  it  is  clear  that  this  will  not  gain*  a  set- 

tleneat  to  dtber  of  them.     But  a  man  who  takes  more  than  10/. 

in  jnrij  value,  may  let  part  of  it  to  undertenants  ;  and  this  will 

Mt  dennjhis  settlement,  though  it  will  not  gain  one  to  such  an- 

derteBants,  who  pay  him  less  than  10^.  a  year.     This  was  deter- 

v/aei  in  the  case  of  Liandverras.  (a)     This  woman,  the  widow*  (a)  Burr.  S.  C. 

iif.i  vsB  in  tke  nature  of  an  undertenant  to  the  pauper.    The  ^'^^*  ^'^^' 

patpa  had  the  credit  of  taking  the  tenement ;  he  alone  took  the 

koose,  and  likewise  the  lands.     Neither  of  the  landlords  knew  of 

asjr  connection  between  the  widow  and  him ;  and  he  only  was  per- 

MBaliy  responsible  for  the  rent.   They  were  not  partners  in  taking 

theteaeiieot,  though  they  were  joint  occupiers  of  it.     She  would  . 

gain  no  settlement   by  merely  being  a  joint  occupier,  without 

bsnng  been  eoocerned  in  taking  it :  nor  shall  the  person  who 

^Ine  took  it  lose  his  settlement  1^  letting  in  a  joint  occupier. 

ITS.  Ret  T.  St.  MichaeFsy  in  Bath,  E.  T.  21  G.  S.  DougL  630.  —   A  man  who, 
Hie  pauper «/. /*.,  being  entitled  to  two  freehold  houses  la  ^.,  hangimahtntp 
Me  of  the  value  of  28/.  a  year,  tiie  other  of  26/.  a  year,  in  1778  ^^^"^^^,1^^ 
oowd  them  by  lease  and  release  to  trustees  in  trust  to  be  sold,  foJ*Sew^S 
^  the  money  arising  from  the  sale  to  be  paid,  fh-st  in  discharge  of  Msdebtt,  b«t 
^  no  mortgages  due  thereon  amounting  to  5(X)/.,  afterwards  16  afterwmrdaand 
bother  creditors  rateably,  and  the  surplus,  if  any,  to  him,  his  before  the  tnnfi 
Ottatore,  administrators,  and  assigns.     The  houses  were  both  let  •**  performed, 
to  other  persons  at  the  time  of  Sie  conveyance,  and  the  pauper  teSy'into'pof* 
dreaded  in  a  public-house  in  the  parish  of  St.  Af.,  at  the  rent  session  of  the 
^^feranmtm,  which  he  had  occupied  several  years,  till  he  estate,  does  not 
^j^;  tfterwards,  one  of  the  houses  becoming  vacant,  the  trustees  g<^D  a  settle- 
™g  the  possession  and  the  key  thereof,  employed  one  Bettv  ™«n*  by  resid- 
^f^^tnt,  then  a  lodger  in  the  pauper's  house,  to  clean  the  said  ^^j**"*"  '^"^ 
^^  hoMe,  and   paid   her  Ss.    for  so   doing,  and  delivered       ^'' 
w  the  by  for  that  purpose ;  which  having  done,  she  placed 
w  Jrer  ja  the  bar  of  the  public-house,  among  some  other 
l^^of  her  own  which  she  kept  there,  intending  afterwards  to 
J^^'w  it  to  the  trustees,  but  the  pauper's  wife  took  it  from 
"'^  and  took  possession  of  the  vacant  house,  and,  with  her 
™|*i^}  eontimied  there  to  the  tame  of  the  removal,  being  in  the 
JWeoBe  year  and  three  quarters :  one  of  the  trustees  seeing  her 
^*7"^  her  goods  thither,  gave .  her  notice  that  she  was  doing 
^^t  not  having  the  consent  of  either  the  trustees  or  creditors ; 
^^di  she  replied,  *'  I  am  going  to  my  own  estate,  for  I  and  the 
/^^  can't  lie  in  the  street."    The  premises  had  not  yet 
■^lold  by  the  trustees;  the  value  whereof  was  about  6501.  at 
P**!*)  hot  at  the  time  of  the  conveyance  was  something  more  ; 
^J^  owing  by  the  pauper,  for  which  such  trust-deed  was  exe- 
^^1  aebding  the  two  mortgages,  were  881/.  and  upwards;  it 
~|^  appear  on  that  deed  how  the  annual  rents  were  to  be  dis- 
P^of  dli  the  same  should  be  made. — Lord  Manspibld  :  If 
jJ^^T^M  which  a  pauper  resides  is  substantially  his  property, 
*■  *  ovficieot,  whatever  forms  of  conveyance  there  may  be ; 
"*  wefiwe  m  mortgagor  in  possession  gains  a  settlement,  be- 


^J^  mortgagee,  notwitlistanding  the  form,  has  but  a  chattel, 

^gj^  mortgage  is  only  a  security.     It  is  an  affiront  to  common 

int    ^k?^  the  mortgagor  is  not  the  real  owner.     But  here,  what 

^^nid  the  pauper  in  this  estate?     He  made  an  immediate 
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conteyance  to  triutees,  not'  a  mortgage,  to  sell  and  pay  off  two 
mortgages  and  other  debts ;  and  when  this  conveyance  was  aiade, 
it  was  so  doubtful  whether  there  would  be  any  surplus,  that  the 
deed  says  that  he  shall  have  the  surplus,  if  any.  |le  had  only  a 
chance  of  a  residue,  and  had  not  a  right  to  continue  a  moment  in 
possession.  A  mortgagor,  has  a  right  to  the  possession  till  the 
mortgf^ee  brings  an  ejectment ;  and  after  the  mortgagee  had  got 
into  possession  he  might  gain  a  settlement.  There  is  still  another 
and  a  stronger  ground  in  this  case,  for  the  possession  was  gained 
by  fraud. — The  rest  of  the  Court  concurred  in  opinion  with  his 
Lordship,  and  held  that  the  pauper's  settlement  was  in  .S^.  M. 
T^o  farms  in  174.  Bedvoorth  v.  Fillon^ley  {a)y  M.  T.  27  G.3.  1  T.  R.  458. 

different  pa-  —  J.  W.  rented  a  farm  ot  4W.  a  year  in  the  parish  of  F.,  and 
nsbes  held  of  about  Lady-day  1783,  being  distrained  upon  for  rent,  he  left  the 
^JJ''**'jJ  '•"**"  farm,  and  came  to  the  parisli  of  B.  with  two  cows  and  three  sheep, 
a^  s/'a  year*^  purchased  fot  him  by  his  brother  out  of  the  said  distress.  About 
the  other  at'  the  said  Lady-day  1783,  «/.  W.  took  a  house  and  three  closes  of 
s^ior.  ayear,is  land  of  the  yearly  rent  of  8/.  in  the  parish  of  J?.,  and  lived  in  the 
a  tenement  of  gaid  house,  and  resided  on  the  same  for  about  three  years,  during 
•10*.  a  yf^Ti  which  time  the  rent  was  paid  as  follows ;  to  wit,  the  first  half-year 
Sraof  2M0*.  '^y  •^-  ^-^  **>«  ^^^^  half-year  by  the  parish  of  F.,  the  third  half- 
was  given  to  *  year  by  </.  lV,y  and  the  fourth  by  a  distress.  AbovX  Lady^day 
the  pauper  rent-  178S,  7*  fF.,  in  a  conversation  with  his  brother  J.  concerning  bis 
free  and  out  of   family  and  poverty,  said,  "  I  am  sorry  for  your  family,  and  there- 

^c*  Cald  569    **  ^^^^  ^'^^  ^^^®  ^^^  *  close  in  the  parish  of  A.  (an  adjoining  parish 

<'  to  the  parish  of  jB.),  containing  about  four  acres,  to  enjojts 
^*  long  as  I  please,  and  to  take  again  when  I  please,  and  you  shall 
«^  pay  nothing  for  it."  J,  fV,  enjoyed  the  said  close,  which  vas 
of  the  yearly  value  of  2/.  lOs.,  for  three  years,  during  which  tioe 
T.  his  brother  paid  not  only  the  land-^tax,  but  was  taxed  and  paid 
the  poor's  rates  for  the  same.  Ail  the  tillage  was  done  by  the 
horses  and  servants  of  T.  fV*j  at  whose  expence  and  by  whose 
servants  the  harvest  was  got  in.  During  one  year  the  said  J.  V' 
so  enjoyed  the  said  close,  part  thereof  was  sown  with  the  wheat  of 
the  said  </.  fF.,  procured  by  the  gleanings  of  his  children  aod 
family ;  and  in  the  last  year  the  said  part  of  the  said  close  wassaK» 
toiih  com  ofT.  W.,  at  tohose  expence  the  crops  of  the  said  com  wfft 
dravm  to  and  delivered  at  the  house  of  J.  W .,  m  the  parish  of  B* 
During  the  said  three  years  the  cattle  of  T,  were  never  put  into 
the  said  close,  except  for  the  purpose  of  ploughing  and  sowing  the 
land,  and  gathering  the  crops  ;  but  the  cattle  of  J.  W.  were  upon 
the  dose  during  the  time  he  so  enjoyed  the  same.  —  AshhurstJ* 
In  all  cases  upon  settlement  law,  it  is  the  safest  way  to  adhere 
to  the  VMirds  of  the  act ;  for  if  we  once  depart  from  that  liDe»  it 
leads  to  endless  uncertainty.  The  act  does  not  say  any  thtog 
about  ability.  That  is  not  the  criterion.  And  if  the  party  come 
to  reside  upon  a  tenement  of  10/.  a  year  he  cannot  be  removed^ 
an4  |t>hen  he  gains  a  settlement  by  40  days'  residence.  But  u 
ability,  or  rather  confidence,  were  to  be  taken  into  consideratioo,  ac- 
cording to  the  case  reported  in  Strange^  if  a  man  has  sufficient  credit 
and  coiiifidence  reposed  in  him  by  another,  as  to  be  trusted  with  s 
tenement  of  lOl.  a  year  value,  even  out  of  charity,  that  is  sufficient 
to  answer  the  intent  of  the  statute,  because  such  an  one  is  ^ 

{a)  And  see  Rex  v.   Lakenheath,  ante,  pi.  157;   Rex  i*.   CbedisloB,  F*» 
pi.  ISS. 
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Ukdj  to  become  chargeable.    Therefore  nekher  upon  the  word« 
nor  apoo  the  meaning  of  the  act  ^as  this  man  removable,  and  so 
be  gained  a  tettiement.  —  Buller  J.  This  is  the  first  case  which 
has  come  directly  before  the  Court  for  a  construction  on  this  part 
of  the  itatate.    I  have  no  difficulty  on  this  point,  because  I  have 
afteo  gireo  it  as  my  opinion  that  the  safest  and  wisest  way  in  all 
ifuttkm  relative  to  settlements  is  to  adhere  to  the  letter  of  the 
W.  As  to  the  question  of  ability ^  it  seems  to  me  that  this  idea 
if  hooded  chiefly  on  the  words  of  South  ^denham  v.  Lamerion,  (a)  {a)AnU9^V  164. 
fiotthevords,  if  attentively  considered,  wfll  not  wiarrant  the  con- 
itructioD  pat  upon  them  ;  for  the  credit  which  he  has  is  only  for 
lini  rent  which  he  is  to  pay,  but  that  is  onlv  as  between  him  and 
Utt  landlord,  the  credit  is  given  by  the  landlord.     Lord  Chief 
Jindoe  Parker  first  says,  **  If  a  man  hire  a  house  at  a  small  rent, 
**udf«]rafine,  yet  if  the  house  is  worth  10/.  per  annum  it  makes 
^  a  fettiemeBt,  for  the  settlement  depends  on  the  value  of  the 
"  teoaoent,  not  on  the  rent"    Then  indeed  he  uses  these  words  : 
"  The  reason  of  the  statute  is  this  ;  that  a  man  who  is  entrusted 
**  with  a  tenement  worth  10/.  a  year,  is  of  such  credit,  and  must 
"haresQch  a  stock,  as  makes  him  not  likely  to  become  charge- 
*'ab]e  to  the  parish."     Eyre  J.    "  took    it  to  be  within    the 
'*  letter  and  intent  of  the  law,  that  a  man  who  is  capable  of  rent- 
ing a  tenement  of  lOl.  a  year  should  be  settled  in  that  parish." 
h  is  dear  that  they  applied  this  reasoning  to  the  persons  men- 
tiooed  m  the  former  part  of  the  act,  to  show  that  that  case  did 
sol  come  within  the  description.     And  this  is  put  out  of  doubt  by 
vkat  PraU  J.   aays :    **  The  mischief   recited  by   the.  statute, 
*^aBiimeDded  to  be  prevented,  is,  vagrancy  of  poor  personst  who 
**Qnito  come  into  parishes  where  there  was  the  best  stock  ;  and 
**  dta  itatnte  describes  who  are  intended  by  those  poor,  to  toit^ 
^^tfukpenons  as  are  fwt  capable  of  hiring  a  tenement  of  lOl, 
**a-jfeBr.'*   Now  it  is  material  to  consider,  what  was  the  case  on 
vbiob  the  Court  were  then  speaking.     They  were  speaking  of  a 
caie  where  the  taking  was  of  more  than  10/.  per  annum^  thevefore 
^^  exprptsioDS  only  relate  to  cases  of  above  10^.  per  annum, 
'Swords  of  the  Court  are  to  be  applied  to  the  case  then  before 
'^  and  are  not  applicable  to  any  case  where  the  renting  is  not 
Bore  than  10/.  per  annum.    Thia  ia  more  deciaive,  on  account  of 
*^  is  said  in  the  conclusion  of  the  case;  where,  describing  the 
P^f  penons  whom  the  act  intended  to  exclude  from  gaining  set- 
^*i>^att8,  Pratt  J.  says,   **  such  persons  as  are  not  capable  of 
**Mag  a  tenement  of  10^.  a  year."     There  are  no  such  words  in 
^  act  of  parliament;  but  if  we  have  recourse  to  the  preamble,  it 
^Ktb  of  rogues  and  vagrants,  and  persons  who  are  burthensome 
<a  the  pariah.    Theae,  therefore,  are  the  persons  of  whom  the 
Mttate  speaks  as  likely  to  become  chargeable ;  and  therefore  the 
f^preaions  in  that  case  are  only  to  be  considered  as  particular 
<^wes  of  persons,  who,  from  their  situation  in  life,  ^ere  not 
^^tofidl  within  the  description  of  persons  in  the  preamble  of 
™^*et;  but  one  who  is  settled  oa  a  tenement  of  10^.  a  year  is  not 
*idiin  the  act.    Then  it  has  been  contended  that  the  pauper 
^er  had  the  tenement ;  but  it  is  impossible  for  us  to  say  so,  after 
^  ^itttices  have  stated  that  he  had  it  under  an  agreement,  which 
'^  him  tenant  at  will.    For  what  is  to  become  of  the  estate 
uterhehad  sown  it  with  com  ?  Its  being  gained  by  gleaning  is 
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not  material ;  for  supi^ose  he  liad  nolen  it«  it  would  bave  been  jot 
the  feaine>  he  would  have  been  entitled  to  the  growiag  crop.  He 
was  theo  in  possession,  of  a  teneosent  of  10/.  a  year,  and  ccnUi  not 
have  been  turned  out  by  his  brother ;  therefore  this  is  a  sufieieQC 
taking  of  a  tenement  witliin  the  statute. 
Aoocupieda  ^'75.    Rex  y.  NetkerHtd,  E.  T,  SI  G.8.  4  T.  A  258 — The 

tnementof  pauper,  T.  T*,  being  settled  at  M  by  hiring  and  senrice,  married 
lo;.  a  your,  and  the  daughter  of  J.  iS.  of  F.i  who  rented  and  iired  upon  a  tenemeot 
diedlcaviog  in  F.,  ^  the  yearly  value  of  11/.;  part  of  which,  of  the  yearly 
ttiree  chfldreB,  ^^u^  ^f  ^^^  ^^g  rented  of  one  5.,  and  the  other  purt,  of  the  yetr^ 
Te  MuLtfwT  ^**"«  ^^  ^'*  ^^  Mr.  G.  The  pauper  and  his  wife  continued  to  life 
5s,  wch,  and  ^^  ^^  family  of  S*  until  his  death,  which  happened  about  tvo 
to  the  latter,  years  aAer  the  pauperis  marriage.  S.  made  a  will,  and,  after  be* 
whom  be  made  queathing  to  his  son  J.  <S.  and  aa  unmarried  daughter  Ss*  each, 
^^T**^' ^  gave  the  pauper's  wife  all  the  rest  of  his  property  asid  stock  upon 
J~|^^^g  hia  tenement,  of  the  value  of  upwards  of  40t,  and  appointed  her 
pau^rv  who  executrix  of  his  will.  The  pauper  poasessed  hkaaelf  of  this  pro- 
had  befcve  mar-  perty,  and  paid  his  brother  and  sister-ia4arw  dieir  said  l^cio 
ried  the  execu^  about  a  year  after  jS.*s  death.  The  pauper's  children  got  the  vill 
rtx,  Kfiided  on  oat  oi  a,  boK  which  was  left  unlocked,  and  tore  it  to  ^eces.  The 
abo^'40^daT8  P*"P*'^  never  proved  the  will  on  account  of  the  expence,  but  cooc 
and  paid  rent '  tioued  with  his  wife,  the  executrix,  to  occupy  tbe  teaement  m 
for  it:  diiswafl  F*y  from  the  decease  of  <&  which  happened  oo  the  9tb  of 
held  to  gain  Nwember  1774^,  until  the  Lady-day  following,  and  paid  the  rent 
^'^^th^^  for  the  same.  At  the  Michadmas  preceding  the  death  of  & 
tibTwifen^^  ^  ^*^  *  notice  from  Sim$  to  quit  his  part  of  the  tenement  it 
prored  the  will.  ^  ^^^  ^^^^^^  Lady-day ^  which  the  pauper  did,  and  took  again  s 

part  of  it  at  the  yearly  vah^e  of  S/.  3«.  —  Lord  Kem  yon  C.  J.  If 
the  question  deipended  on  the  title  which  the  pauper  claimed 
under  the  will  in  righc  of  his  wife,  I  think  that  the  facts  stated  in 
this  case  would  not  warrant  us  in  deciding  that  they  could  enforce 
any  right  under  tlie  supposed  will,  because  the  fact  of  there  beiog 
a  will  should  have  been  proved  in-  a  difierent  manner.  We  csnset;; 
receive  any  other  evidence  of  there  being  a  will  in  tluB  case,  tbas' 
such  as  wouUi  be  sufficient  in  all  other  cases  where  titles  sre 
derived  under  a  -will ;  and  nothing  but  the  probate,  or  letten  of 
adouiiistration  with  the  will  annexed,  are  legal  evidenee  of  the  will 
in  ail  questions  respecting  personalty.  But  on  the  other  point  I 
cannot  bring  my  mind  to  doubt.  It  is  stated,  that  the  pauper 
resided  for  more  than  40  days  od  a  tenement  of  more  than  dM 
yearly  value  of  10^«,  for  which  he  paid  rent.  Thai  it  was  ssid, 
that  he  might  have  been  turned  out  of  possession  by  some  other 
fierson  having  a  superior  right ;  but  it  was  not  suggested  who  hsd 
any  better  title :  and  the  kndlord,  who  received  the  rent,  conld 
not  tura  him  out.  —  Ashhurst  J.^  In  order  to  acquire  a  settle* 
ment  by  taking  a  tenement  of  \Ql.  a  year,  it  is  not  absohttdjr 
neieeisary  that  there  should  be  an  express  contract  for  the  tene- 
ment ;  it  is  sufficient  if  the  tenant  reside  40  days  on  a  tenenent  of 
such  a  value  with  the  permission  and  consent  of  the  landlord :  fax 
in  such  ease  the  law  implies  a  contract.  —  Buller  J.  Supposing 
there  were  no  will  in  this  case,  the  only  persons  entitled  to  the 
property  of  the  pauper's  wife^s  fatlier  were  the  pauper's  wife  and 
her  brother  and  sister;  and  if  it  were  necessary  to  go  beyond  the 
implied  contract  between  the  hmdlord  and  the  pauper,  here  if 
sumeieiit  evidence  to  show  that  all  the  parties  intereated  consented 
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t>  the  pmwf^#  contfautng  10  poMOwion  of  thage  prtmiwi ;  fortlui 
«(herMB  isd  dM^bler  receive  &$•  each  id  lieu  of  all  their  ri^ 
mi  Mm  CO  tkeir  father**  property*  Therefore  ail  the  parties 
JatcTCfltej  agreed  to  this  oceupatioa  by  the  pauper ;  aod  ceose* 
qaently  there  is  no  pretence  to  say,  that  this  was  a  holding  by 
wnM^.— Gboss  J.  declared  himself  of  the  same  opinion. 

mRar.  Seamar,  H,  T.  d6  G.  3.  6  T.  £.554 — *«  T.  YmUi  ii»  joint  occu- 
"tMks&im  of  Sir  C«  iS.,  at  E.  H.^  at  the  rent  of  176/.  a  year,  pation  oiahm 
'^y.F.hii  brother  resided  with  him  upon  the  farm,  the  two  brothers  of  1  sat.  a  y«ir, 
'  tsYiog  agreed  to  be  joint  partners  in  the  stock  and  farm  previous  fff*^^  ^'^  ^ 
"  ts  r.  takiag  it,  bat  J.  did  not  consider  himself  as  tenant  to  Sir  ^i/lT^ 
*'  C  S.  J.  adranced  120/.  towards  the  stock  and  farm.     T.  was  tenant  to  the 
^ditsoij  person  rated  in  the  parish  rates,  though  </.  said  he  eoiw  kndlord,  ii  • 
^  cdvedbinsdf  answerable  for  the  payment  of  his  part  and  to  pay  teoemmt  of 
'^interea  accordingly.    After  about  seven  months  the  two  brotikers  •^fficient  value 
**  patcd;  there  was  no  account  of  receipts  and  dtsbursements.      ^^  ' 
*'  UpoD  parting  it  was  agreed  that  J.  was  to  allow  20/.  out  of  what 
''kiudadvsnoedy  and  to  be  repaid  the  remainder,  which  took 
^phcr.''<-THB   CouBT  were  of  opinion  that  this    case  was 
gotensd  by  that  ciRes  v.  Dum  Tern,  (a)— <•  Loan  KaimioN  C.  J*  (aMiiif^.ies4 
ini,  tbrt  whether  the  pauper  were  considered  *as  a  joint-tenaat 
Mb  Ui  brother,  or  as  under  tenant,  he  equally  gained  a  aetlla* 
■ntia&H. 

177.  ia  V.   CrnhnHadt,  T.  T.  S6  G.8.  6  T.  R.  Tfla—The  Acous^idr 
{sopcr  wm  settled  by  birth  in  C*,  whore  he  resided  with  Ins  the  Talue  of 
pMtt  lifl  lie  was  25  years  of  age,  when  his  father  died,  wba^  3Qi.  •  ymr. 


til  b  death,  occupied  lands  in  C«but  it  did  not  appear  what  ^Hifch  •  pMipM* 
'         '    ■       -      -^         -  -      -        —  -      -      -      -  rr  ,     reudif  m  under 


be  bad  in  the  said  lands.    Upon  the  death  of  the  pauper's    rvtxautm 
^^i  vbo  left  another  sea  older  than  the  pauper,  the  pauper  cfau^g^jwd 
^^cnAnpoD  and   continued  in  posaesston  of  the  whole  of  the  hmd  in  mmUmt 
kadi nliiflKy.^  1791,  but  it  cUd  net  appear  what  interest  he  iMriebofiQl.a 
Uthnk   At  Lady-dav  1701  the  pauper  sold  all  the  leads  7<«^kichbe 
<KqittTO  doses,  one  a£ed  P.  C^  of  the  annual  value  i^6L,  gfSiy  "^ 
^iCbir  called  B«,  of  the  aanuid  value  of  8/.  iOr.    At  Lady^da^  death,  wiU 
1^  tbepai^er,  in  consequence  of  a  parol  agreement  which  he  girea  aeitk* 
badonered  iato  with  the  owners  .of  a  cottage  and  garden  of  the  meat  in  the 
*M^  lalue  of  1/.  lO*,  m  the  adjoining  pansh  of  T.,  for  the  V^^  where 
PvdMM  of  the  same  for  10/.  lOr.  took  possession  of  the  said  ^f„^2^'* 
^ttage  and  garden  and  continued  to  reside  there  more  than  40 
m  ii,  neur  12  months ;  and  for  more  than  40  days  during 
^^W>Qr'B  occupatioo'of  the  cottage  and  garden,  he  also  occu-  . 
Wile dose^ealled  B^  and  the  close  called  P.  C.    The  pauper . 
"^  paid  the  purchase  money  for  the  cottage  and  garden,  nor 
!*^*TcoQveyaaoe  of  the  same  made  to  him,  the  sellers  appear* 
^toktre  no  title  thereto ;  nor  did  the  pauper  pay  any  rates  or 
^^Ufcipect  thereof.    Before  the  pauper  quitted  the  eeltage 
"'v.Swfco  he  sold  the  doses  in  C,  aad  on  relinquishing  pos^ 
ly^sf'the  cottage  and  garden,  he  let  another  person  tnte 
V*****^  thereof,  who  occupied  it  in  the  same  manner  and  on 
^iMisiienns  as  the  pauper  had  done ;  but  no  consideration  was 
y*^  to  the  pauper  in  respect  thereof. --^Lori>  Kbmtov  C«  J« 
^f*"pwobsei^ped,  that  the  case  was  imperfectly  stated,  inasnrack 
^^«d  M  appear  that  dbe  pauper's  occupation  of  the  closes  in 
^^ilaarfttloie;  and  if  that  were  in  doubt^  the  case  ought  to 
^  M  back  to  the  Sessions  to  be  restated ;  for  they  had  only  __ 
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Stated  evidence  instead  of  the  fact.  But  he  had  no  difficuhy  in 
declaring  his  opinion,  that  if  the  pauper  were  lawfully  po6ioKed 
of  those  closes,  he  had  gained  a  settlement  in  T.  by  occapyisg 
them  in  conjunction  with  the  cottage  and  garden  there  under  tbe 
agreement  stated,  the  whole  being  of  the  annual  value  of  10/.  and 
upwards ;  and  that  under  such  circumstances  the  purchase  act 
was  out  of  the  question.  —  Ashhurst  J.  added,  that  upon  the 
facts  stated,  the  Court  below  would  have  been  warranted  in 
finding  the  pauper's  occupation  to  be  lawful,  it  being  acquiesced 
in  by  all  who  were  interested  in  disputing  the  possession  with 
him.  And  the  other  two  Judges  signifying  their  asseot, 
the  counsel  in  support  of  the  orders  said,  that  such  being  the 
'  opinion  of  the  Court,  they  would  not  put  the  parties  to  tbe  ex- 
pence  of  having  the  case  sent  down  to  be  restated,  when  the  same 
judgment  must  ultimately  be  given. 
The  occupation  178.  Rex  v.  Aldborough,  T.  T.  4-1  G.  3.  1  East,  597.  — H4 
of  •  cottage  for    ^^  paupec,  being  legally  settled  in  ^.,  rented  and  occupied  i 

1^  ^'S  aL*?*  P"*^^*c  **^°*«  i"  ^-  ^'•®™  ^^«  ^^^  ^^  October  1796  till  the  12th  of 
i^teMotwho'  December  1800,  at  the  yearly  rent  of  9/.  On  the  10th  of  October 
then  went  out,  1800,  by  virtue  of  an  agreement  with  iS.,  who  was  tenant  of  a 
under  an  agree-  cotti^e  in  N.9  belotigmg  to  Mr.  Bartham^  Hall  entered  and 
ment  with  him  occupied  the  cottage,  which  S.  then  left,  to  which  //.  brought 
**^^totfi*knd*  P**^  of  his  furniture,  and  where  he  occasionally  resided  till  he 
lord  which  he  '  ^^  removed.  H*  agreed  to  pay  the  same  rent  as  S.  bad  paid, 
had  before  which  was  21.  I2s>  6d.  fer  annum.  S,  had  no  authority  from  B. 
done,  but  with-  to  let  his  cottage,  nor  aid  he  know  any  thing  of  this  agreeffleat. 
out  any  author-  ^.  ^as  applied  to  by  R.  H.  on  the  8th  of  November  1800,  when 
landlord  rthe  ^'  agreed  that  R.  H.  should  be  tenant  of  the'  cottage,  provided 
cottage  tog^  ^^^  ^^^  ^'y  ^^  whom  he  had  previously  agreed  to  let  it,  did 
ther  with  other  not  take  it,  which  M.  declined ;  and  H.  continued  in  the  cottage 
premises  occu-  as  tenant  to  B.,  and  was  to  pay  him  the  same  rent  of  21. 12f.6ff' 
pied  at  the  nme  fVom  Michaelmas  1800.  —  The  Court  thought  the  case  too  clcir 
**™®  JtiS?  *^'  ^^^  argument ;  and  that  the  pauper  gained  a  settlement  by  hii 
w^s),  was^  occupation  of  more  than  10^.  a  year  at  the  time  for  40  dayi> 
holden'to  give  And  Lord  Kenyon  said,  that  nothing  appeared  of  the  fonner 
the  occupier  a  tenant's  term  having  expired,  and  the  Taw  gave  him  authority  to 
settlement.  assign  his  interest ;  and  the  pauper  did  occupy  above  10l»  a  y^- 
fa)  VUe  Rex  o.  —  Both  orders  quashed,  (a) 
Netfaerseal,  anUf  pi.  175. 

A  pauper  179.  Rex  v.  .S^.  Michael's y  in  Coventry,  E.  T.  52  G.  S.  ISEai^ 

agreed  tocom-  567.— The  pauper  was  removed  onthe2SthofJanelSn,ftm^ 

°i^^c?ttie  ^^rgarel's,  Leicester,  to  5^  Michael's,  Coventry,  order  confirmed, 

Indue^io^  ^  subject,  &c.    The  pauper  being  settled  in  St.  M.  C,  and  reaidiag 

per  annum,  and  in  L.,  00  a  tenement  of  less  than  lOl.  per  annum  value,  on  the  Sth 

upwards,  on  of  April  1811,  agreed  with  B.  for  a  house  and  shop  in  St.M^L* 

tiie5thof  Jtt/jf;  at  toe  annual  rent  of  13/.  13^.,  which  house  was  then  in  the 

•J^.*^®  b"^  ^'^^^^  ^^  ^#'  ^^^  ^^  ^^  *>e  ^^^^^  thereof  to  B.  till  the  5th  of 

permisBioii  of  July  JbUowing.     The  pauper  was  to  commence  tenant  from  the 

the  then  tenant^  said  bth  of  July,  and  to  pay  rent  from  that  time*    On  the  ISA 

put  several  of  {^  June,  by  permission  of  G.,  the  pauper  put  a  stocking-frais^ 

his  goods  on  the  mto  the  said  shop,  and  received  the  key  of  the  shop  from  G.^ 

SlSSui^re •  that  purpose.     On  the  ^fM^and  2Uh  of  the  same  month  he  pot 

^e  tenant  also  ^^^^  frames  in ;  on  the  25th  of  June  the  pauper's  daughter  wcrt 

ginng  up  to  ^^  ^^^  shop  to  work,  on  which  day  the  pauper  found  the  key  ot 
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tbe  hoate  in  the  outward  door,  and  took  it  and  put  some  goods  mg,  ^^  |^_  ^ 

ibtran  hj  peminion  of  G.  tbe  tenant,  and  B.  the  landlord ; .  and  the  premiMSy 

be  coBtiQoed  to  take  articles  of  furniture  to  the  house  as  he  went  and  sleeping 

backwards  and  forwards  to  work  at  the  shop  from  the  25th  of  ^wwbere: 

Jne  until  the  3d  of  Ja/y,  when  he  and  all  his  family  went  to  ^^^^^\ 

sleep  there.    G.  paid  the  rent  for  B.*b  house  and  shop  up  to  the  tionor^Tprel 

5tb  cijulif,  but  left  the  house  on  the  25th  of  Juntf  and  went  into  miws  in  Um 

IB  adjoining  one.     From  the  28th  of  June  until  the  removal  took  relation  of 

aketbe  pauper  continued  to  receive  relief  from  St,  Margaret's,  t«n««t;  and  that 

Tbe  pauper  was  neither  tenant  of  nor  occupied  B.*s  house  for  I^^J[SJ^/T!* 

40  days,  nor  did  he  ever  pay  any  rent  for  the  same.  —  Against  the  Ji^J^^uJly 

ankn,  it  was  contended  that  the  pauper  was  at  least  a  tenant  by  chvgeable)  on 

nferuce  on  the  28th  of  June,  and  that  he  was  admitted  into  ssthoijune. 

ponciBion  by  consent  of  the  former  tenant  and  landlord,  after 

which  he  was  irremovable ;  and  Resv.  Aldborough  (a)^  was  cited.  {a)JnU^hnz, 

— LoiD  Ellenborough  C*  J.     It  is  material  that  the  tenancy 

chooid  bare  commeiitedy  which  it  had  not  in  this  case»  the  pauper 

VK  odIj  in  expectation  of  becoming  tenant  at  a  future  day.    A 

•ettlemeot  by  expectation  will  form  a  new  head  of  settlement  law  ; 

lad  it  is  asinming  more  than  the  facts  of  the  case  warrant,  to 

lij  tbat  die  landlord  consented  to  the  pauper's  occupatian  as 

lant  on  the  25th  of  June,    The  landlord  could  neither  put  him 

is  Mr  torn  bim  out ;  for  another  person  was  then  the  occupier 

smI  tenant  of  the  premises.     Then  the  tenant's  leaving  the  ke^ 

n  the  door  only  showed  his  consent  to  the  pauper's  putting  hia 

pods  into  the  llouae  ;  and  the  question  is.  Whether  a  mere  liberty 

«f  that  sort  is  an  occupation?     In  The  King  v.  Aldbarough  there 

]ni  I  tenancy  created  m  express  terms,  but  liere  the  pauper  stood 

in  GO  relation  of  tenancy  to  the  premises  at  the  time.     He  never 

S^  into  the  period  of  his  tenancy,  but  while  he  was  in  the  house 

^^  u  expectation  only  of  becoming  tenant,  he  was  removed.  — 

(inosE  J.  The  pauper's^ccupation  as  a  tenant  is  expressly  nega- 

^^  br  the  case.  —  Le  Blanc  J.    I  cannot  see  how  the  objec- 

tN»  can  be  gotten  over,  that  at  tbe  time  of  his  removal  the 

Papers  interest  had  not  commenced.  —  Orders  confirmed. 

18a  RexY.  South  BemHeet,  H.  T.  53  G.  S.    I  M.  Sf  S.  154.  —   where  the  pau- 
RrooTal  from  F.  to  S,  B.  ;  order  confirmed,  subject,  &c.     The  per  having  a 
pauper  being  settled  in  S.  B.  left  that  parish  and  went  to  jP.,  freehold  estate 
•here  he  rented  and  lived  40  days  in  a  house  of  the  value  of  *J  '**JT?  ^ 
SI  &.  per  annum^  having  previously  to  and  at  the  time  of  his  hadTct*^for  50j. 
yiteng  S.  B^  and  during  his  residence  in  JF.,  and  when  the  order  ^,.  armum^ 
<siaaova]  was  made,  a  freehold  estate  in  5.  B.<^  which  he  had  let  rented  a  tene- 
*Ae  rent  of  2/.  10».  net  annum.  —  Lord  Ellenborough  C.  J.  ment  in  the 
^cin  never  be  called  an  occupation  of  a  freehold  interest^  P^"*^°^^•°*^ 
where  there  was  no  occupation  in  fact,  it  being  leased  out  to  g^fg,.^^ 
^^,  and  without  some  occupation  the  pauper  cannot  gain  a  annumy  and 
l^eiDent.    The  cases  have  already  gone  far  enough ;  the  mode  resided  there  40 
P>  reasoning  adopted  to  day  would  go  to  show  that  having  any  days :  Held, 
?|^  whatooever  was  an  occupation,   and  if  pushed  a  little  ^  ^  did  not 
**»  would  take  property  in  the  funds.  —  Lb  Blanc  J.    The  S«*?n  w  tl 

mi»Am  .^^i_  r     V      J  .  ii«<i     nent  in  i>,  as 

^01  of  the  statute  are  "  come  to  settle  m  any  tenement,   which  |^  ^j^uij  not  ba 
^been  suiBciently  departed  from  already,  when  it  was  decided  considered  as 
^ja  person  take  a  tenement  of  the  value  of  10/.  a  year,  and  the  oMupia*  oT 
''**«  a  part,  he  will  thereby  gain  a  settlement ;  but  the  ground  th^^e^^W 
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would  have  been  necessary  for  the  performance  of  the  ierrice, 
for  which  the  roaster  might  allot  what  apartments  he  pleased.  In 
like  manner,  if  the  master  had  allotted  to  the  pauper  so  much 
milk  a  day,  I  should  have  thought  the  pauper  wo^ld  not  have 
gained  a  settlement.  But  in  the  present  case  the  pauper  has  a 
distinct  interest  in  the  pasturage  of  the  two  cows,  unconnected 
with  his  service  to  the  master's  dairy ;  and  this  liberty  of  taking 
the  profits  out  of  land  is  found  to  be  of  a  greater  value  than  10^ 
I  do  not  know,  therefore,  how  to  distinguish  this  case  from  the 
cases  already  decided.  —  Baylet  J.  We  have  a  clear  and  par- 
ticular distinction  enabling  us  to  decide  this  case.  Here  some- 
thing is  given  to  the  servant  unconnected  with  the  service.  It  is 
the  same  thing  as  if  the  servant  had  stipulated  that  as  he  had  a 
family,  he  must  have  certain  land  for  his  own  occupation,  and  that 
the  master  should  allow  him  to  become  a  distinct  occupier  of 
land  to  the  value  of  10/.  a  year.  If  that  had  been  so,  there  are 
not  wanting  cases  to  show  that  it  is  not  necessary  that  a  reot 
should  be  paid  in  money,  or  indeed  that  there  should  be  any  rest 
at  ally  in  order  to  constitute  him  the  occupier  of  a  tenement,  but 
a  service  is  quite  sufficient.  The  case  of  the  herdsman  is  full  to 
that  point.  If  that  be  so,  what  is  the  present  case  but  that  of  a 
servant  who  stipulates  for  a  profit  out  of  land  of  more  than  the 
yearly  value  of  lOl^y  for  which  he  is  to  pay  in  service.  —  Order 
quashed. 
Wbereapenon  183.  RexY. Bffam€$s(a),  T.  T.55G.3.  4Af.^S.210.— Remoyai 
vented  and  le-  from  B,  to  K' — Order  quashed,  subject,  &c»  The  pauper  being 
vded  on  ateae*  settled  at  K.  in  18 14-,  rented  a  dwelling-house  in  A,  of  the  annual 
mentor jM.  a  yj^iyg  of  4/.,  and  resided  upon  it  during  that  year.  On  the  12th  of 
▼ear,  ana  m  uie      -  .-J  ill  t»«  •.•i*- 

same  year  August  m  the  same  year  he  bought,  at  a  public  auction,  four  lots 

bought  at  a  of  oats,  growing  in  the  same  field  at  Burghs  for  the  sum  and  of  the 
public  auction,  value  of  12/.  14«.  The  oats  were  of  different  kinds  that  ripened  at 
^I2ih  August,  different  periods.  He  began  to  reap  them  on  the  14th  of  Septem- 
M^mwinc  in  ^»  *°^  continued  reaping  them  as  they  ripened,  and  carted  them 
one^Ui,  ^  away  at  intervals  between  the  14th  of  September  and  the  Sd  of  , 
121.  i4f., which  November  in  the  same  year,  on  which  day  he  carried  off  the  last 
oats  were  of  load. — LoRD  Ellenborouoh  C  J.  We  need  not  trouble  the 
different  lll&ids  other  side.  I  own  it  appears  to  me  that  it  has  been  uniformly 
^^rent  **  adopted  as  the  rule  for  construing  the  statute  of  Car.  2*,  as  mudi 
riodb^dlbe  ^  ^^  ^^®  ^^^^  itself  had  been  inserted  in  the  statute,  that  the 
began  to  reap  coming  to  settle  in  means  by  renting  or  holding  in  the  character  of 
them  on  I4tb  tenant.  It  is  true  this  word  renting  is  not  in  the  statute,  but  what 
Sepumber,  and  jg  found  in  the  subsequent  stat.  9  &  lOfT.  3.  c.l  1.,  shows  pretty  weU 
r^S^mwSey  ^^^  ^^^  Statute  of  Car.  2.  was  understood.  For  the  subsequent 
r^ned,  and^  Statute  enacts,  that  no  person  who  shall  come  into  a  parish  by  cer- 
carted  diem  tificate  shall  gain  a  settlement  therein,  unless  he  shall  take  a^Uoit 
away  at  inter-  of  a  tenement  of  the  value  of  102.,  &c.  Therefore,  certainly  this 
Vj*  l*®*^*®"  enactment  was  framed  upon  an  understanding  that  the  coming  io 
^^^J^ll^,^^  ««^»  in  t^^e  statute  of  Car.  2.,  meant  a  taking  under  a  lettirg  or 
Novemier  on  renting.  Upon  a  subject  like  this,  one  is  afraid  to  enlarge,  lest 
which  day  he  what  may  be  said  should  lay  the  foundation  of  future  discussions, 
carted  off  the  What  has  been  said  already  upon  the  subject,  has,  according  to  nay 
last  load:  Held,  understanding  of  it,  reached  the  extreme  limits  of  common  sense. 
^Mjhe  did  n<rt  j^  j^^  therefore,  sufficient  to  say  upon  the  present  occasion,  thst 
a wetSZmmL^   ^'*  ^^  *  purchase  and  not  a  renting,  or  in  any  way  a  holding «* 

(o)  See  Rex  «r  St  John,  in  Glastonbury,  pod,  pi.  188« 
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^nut,  sod  iipoB  tbat  construction  this  person  did  not  gun  a  set* 

demeat   I  feci  no  inclination  to  extend  the  decisions  upon  this 

ssbject;  indeed  I  hardly  go  with  them  to  the  extent  that  they 

kave  goae  already,  and  think  it  much  better  in  this  case  to  abide 

ky  ^itaiste. — hE  Blanc  J.    There  is  one  objection  to  which 

noauverlias  been  given.    It  is  admitted  that  the  party  must  have 

osne  to  settle  in  a  tenement ;  that  is,  must  have  resided  in 

tfcefanib,  while  he  held  a  tenement  of  the  value  of  lOf.  for  40 

^911   Now,  in  this  instance,  allowing  all  that  has  been  stated  as 

the  Itir  to  be  correct,  and  the  authorities  to  apply,  and  granting 

Ait  this  was  a  tenement,  how  can  we  say  tnat  this  person  has 

Mided40days  10  the  parish,  while  he  held  a  tenement  of  the 

i  required  ?     He  rented  the  dweIling*house  of  the  annual 

eef4(,  for  the  whole  year,  and  he  bought  a  crop  of  oats  by 

iosoQ  the  l^h  of  August^  which  he  began  to  cut  on  the  14th 

if  ^tfkaktr^  and  it  does  not  appear  but  that  he  carried  the  greater 

|Htfs  rahie  of  the  crop  before  the  expiration  of  40  days  from  the 

|dMof  his  first  purchasing  it ;  and  ir  that  were  so,  his  interest 

llMUJiave  ceased /iro  tanto  within  the  40  days,  and  he  would  not 

IhMiield  a  tenement  for  that  time  of  the  annual  value  of  10^. 

S^CR&re,  on  the  ground  that  it  does  not  appear  that  there  has 

hn  s  boldmg  for  40  days  of  a  tenement  of  the  value  of  10/.  a 

Er,  i  think  that  the  order  of  Sessions  cannot  be  supported.  — 
TLiT  J.    It  must  appear  that  the  party  had  an  interest  in  land 
riTAe  SDDQal  value  of  10/.  for  40  days,  but  here  his  interest 
iNvihed  in  value  de  die  in  diem^  as  be  cleared  the  land,  and  it  is 
^MMcBtwith  this  statement,  that  before  40  days  from  the  iSth  of 
A^he  had  cleared  so  much  as  would  reduce  the  tenement  below 
l^^ody  value  of  10/. — Order  of  Sessions  quashed. 

^  Mk  £a  T.  Athion-under-Lynef  M.  T.  66  G.  S.^M.Sf  S.  357.—  wbm  pauper'* 
*^*0ni6Qin  S.  to  ^. —-Order  confirmed,  subject,  &c.    In  1803  huabuid,  being 
l^if'heiiigcettledl  at  A.y  and  married  to  the  pauper,  enlisted  into  •  soldier,  de- 
[•jttjfiervice,  and  in  1809  deserted  from  it,  leaving  his  wife  ||;?V^^i*L 
M  chidren  in  S*     Afterwards  the  pauper  took  a  house  in  S,  at  pJ^^T^S?, 
V  ft  jear  rent,  aiHi  resided  in  it  with  her  children  to  the  time  of  and  the  wife* 
pMrtMioTsI,  which  was  a  period  of  several  years.    During  the  time  during  his  ab- 
^^  Mdence  in  this  house  she  took  another  house  at  6L  5f .  a  ^ewx,  took  a 
JWiftttt,  and  put  some  of  her  husband^s  furniture  into  it,  intending  ***^  **S^iIIid 
|Me  tine  to  remove  from  the  house  where  she  was  then  living,  u^^  it  with 
pfr  never  did  remove,  but  underlet  it  to  another  person.    The  her  fiunilj,  and 
Mkid  considered  the  pauper  as  liable  for  the  rent,  and  at  the  alio  took  an- 
fl*ttioa  of  the  first  quarter  called  upon  her  for  payment  of  it.  other  house  et 
Jj"^  this  quarter  her  hui^and  came  to  see  her,  and  remained  ^^'/"J^e 
^^^  weeks  of  it  concealed  in  the  house  in  which  she  resided.  ^hJr  hiu^d's 
^bond  were  taken  without  the  privity  of  the  husband,  but  the  furniture  in  it, 
^  ^yf their  having  been  taken  was  communicated  to  him  at  the  intending.to 
[■*  of  this  visit-     The  landlord  never  considered  her  husband  as  remove  thither, 
J^jwnt,  nor  ever  knew  of  his  existenee.    The  question  was,   ^"^J^Juf"* 
2**^  the  pauper's  husband  ^ined  a  settlement  in  5?  —  Lord  Jj^^et  i" : 
Witttoaouou  C.J.     This  is  a  new  head  of  settlement  latiiando ;  and  during  the 
^  ^  ftppcars  to  me  that  it  would  be  a  gross  perversion  of  terms  to  time  she  held 
■f.tfcftt  this  pauper  came  to  settle  in  a  house,  when  he  only  came  both,  her  hu«. 
zr^  purpose  of  concealing  himself  from  the  search  of  those  ^^^^^^ 
Th*     ^  right  to  his  service,  and  when  the  most  that  can  be  said  ^Jq^  se%en 
^^  ^ttadcnce  is,  that  the  wife  does  not  turn  him  out*    But  the  weeks  concealed 


130  SETTLBMSNT  BY   RENTUTG  A   TBKSMSNT.      [Ch.IV. 

in  the  house  wife  WAS  the  ostensible  p«rty ;  she  it  is  that  makes  the  cootreotin 
where  she  livedy  her  own  naine»  and  notning  is  ever  done  on  the  hudiand's  part  to 
and  was  made  ratify  it  in  any  way.  His  coming  into  theparish,  therefore,  vsi 
i^^h*'*-^  ^^^  nothing  better  than  the  mere  intrusion  of  a  rugitive  who  is  Ittrkmg 
taken^ule^wo:  ia  hiding-places,  and  was  not,  in  any  senae,  a  coming  to  settle; 
Held,  that  the*  that  is,  not  a  Coming  into  the  parish  animo.resuiendu^—hE  Blanc  J. 
husband  did  not  What  the  Statute  requires  is  a  coming  to  settle  in  a  tenemmt ;  the 
gain  a  settle-  construction  of  which  has  been  that  a  person  who  eomes  ioto  a 
ment  by  this  purisb  to  reside  in  a  tenement  must  have  some  kind  of  interest  in 
resi  ence.  .^^     ^^^  .^  ^y^  ^^^^  ^l^^  husband  had  not  any  interest ;  for  be  nei- 

ther took  the  tenement  himself  or  by  his  agent,  but  the  wife  took 
it  for  herself  in  the  absence  of  her  husband,  and  without  his  pritity 
or  even  his  knowledge.    Afterwards .  the  husband  comes  home  to 
his  wife,  not  knowiQg  that  s^e  has  entered  into  any  contract,  aad 
resides  with  her  for  a  time,  during  which  it  is  communicated  to 
him  that  she  had  made  the  contract.    This  is  the  whole  of  the  cate, 
and  it  does  not  appear  to  me  to  follow  that  the  husband  most  ^ 
considered  as  having  come  to  settle  in  this  tenement,  becaase  he 
may  be  Uable  in  respect  of  his  wife's  occupation.     The  contract  of 
the  wife  was  fraudulent,  for  the  landlord  was  never  made  acqnsisted 
tliat  she  had  a  husband,  and  never  knew  or  adopted  him  as  teiiBt; 
he  might  have  declined  tlie  contract  ^together,  or  put  an  end  toil, 
had  he  been  informed  that  shd  was  a  nmrried  wonuHk    It  seeouto 
me 'that  under  those  circumstances  there  was  nothing  to  prerent 
the  parish  officers  from  renftving  hinu-^BATLEY  J.    I  am  efr* 
tirely  of  the  same  opinion.    It  was   never  the  intention  of  the 
landlord  to  let  the  tenement  to^  tfae^  husband. — Order  of  Se«ioo» 
eonfirmed. 
Where  pauper,        185.  Rex  v.  Kelstem^  E.  T.  56G.S.5  M.  Sf  5.  136.— R€«w^ 
1™"^^       from  A.  to.  X.  — Order  confirmed,  subject,  &c-     Tlie  pwpcf 
wJJ'e  sf^a*°    ^^^^  settled  at  K.,  and  being  a  married  mah,  agreed  with  one  & 
year  as  a  la-       ^^  ^'  ^^  servehim  for  a  year.    By  the  agreement,  tlie  paupervf^ 
bourer,  and  wa^  to  have  20L  a  year,  for  wages,  a  house  ami  garden,  a  piece  of  land 
to  haTe  20L  a      &r  planting  potatoes,  the  milk  of  a  cow,  wiiich  was  to  mo  oo< 
year,  a  funue       fj^\^  n^^P  Aehouse,  and  alsD  the  privilege  of  feeding  a  pig  offliic 
^  rf  kJi5    '  »*™«  ^^^-     Tile  cow  was  to  be  S.'s  cow,  and  it  went  on  difiertt^ 
for  potatoes,  the  pA^ts  of  tlie  farm,  but  was  milkedby  the  pauper.     &'s  bouse  vt> 
milk  of  a  cow,    about  100  yards  distant  from  the   house  in  which  the  paopt^ 
and  feeding  of  a  lived,  and- a  turnpike  road  ran  between  «them.     The  pauper  sv 
pig,  "Which  were  i^]^  family  had  the  house  to  tliems^es ;  no  otiier  person  occupW 
»ei3*^ng      *"y  P*"^  ^^  *'  5  and  S.  kept  nothing  in  it.     The  pauper  lived « 
fl^lTemdui^er'  ^^^  house  in  A,  a  year  and  a  half.    If  he  had  not  had-  the  houK, 
thb  agreement     he  would  have  had  more  wages,  and  a  house  was  necessary  fof  tke 
the  pauper  performance  of  his  service.    The  annual  value  of  tlie  pasturage 

^ed,  and  had  for  the  COW,  of  the  grazing  of  the  pig,  of  the  house  and  garden, 
occupation  of  *^^  ^^  ^^  P^®^  ^^  potatoe  ground,  together,  exceeded  1(A; 
the  house  fiir  Without  the  house  the  annual  value  was  under  lOl.  —  ^^^ 
biioselfandfii.  £i>i#£NBOROUGH  C.  J.  I  Own  I  have  no  doubt  in  tliis  case,  tM 
nrily;  the  bouse  the  ooly  occupation  of  this  house  was  the  occupation  of  ^ 
bring  about  100  naagier  and  not  of  the  servant,  whom  tlie  master  placed  thae  (st 
S^Mof  sL  and  ^^  mutual  convenience  of  both  parties.  The  master's  bouse  ^ 
being  necessary  ohout  a  hundred  yards  distant  from-  it,  and  the  servant  had  i| 
for  the  perform-  thrown  into  the.  iMirgain^in  cumulation  of  wages.  Thisttay^ 
ance  of  his  ser-  oompared  to -rooms  allotted  to  a  coachman  over  the  stables  of  nis 
i^ce,  and  if  he     mnster,  or  to  an  outhouse,  wlmre,  being  a  family  man,  it  is  nioK 


oDRvleMDt   tfiat   he  ^Mp^nid    be  om  of  the  hom^ ;   but  that  had  not  had  it 
0  aMog  floidfe  than  the  occii|Mitim)  df  the  maBter.    So  here  I  he  would  have 
aonot  setf  that  the  occupation  goes  further.    In  Rex  v.  Mdk''  >uid  more 
f«(ie(f))dieaueMton  did  not  turn  upon  whe^r  it  wa»  an  occu-  T^"^;  ^^^» 
pHboBby  the  hardsaoan  or  the  comittoners  who  employed  him,  M  a^min^!|!°^' 
it  ditfaidt  appear  thtft  the  eommonert  ever  had  an  occo^tion  in  l^^^ausne- 
vynf,  hut  the  heiidafnan  had  in  exckisl^ely.    At  present,  if  ment  to  confer 
mato  me  to  be  incontestabljr  plain,  that  thia  was  notliin|f  more  a  settlement, 
ihui  the  occupation  of  the  master,  by  the  servant.    Therefore  the  (a)^«»'e>pi*ao5. 
iase  cannot  go  fo  form  a  pai^of  thie  tenement  so  as  to  make  Up 
Ai vtlae  of  !€/«  a  yean^.  ^^  Baylsy  J.    f  take  the  distinction  atf  r^Mn/r  pi  \m 
Mi  d<nrn  in  lUx  r*  MiMiet  (b^  to  be  this,  that  \i  the  occnpatiori  ^ ' 
teaacoanected  wich  the  service,  k  will  conf<^r  a  settlement ;  but 
if  it  be  necessarily  cortnected  with  the  service,  as  if  it  be  necessary 
fiiflliedBe  performance  of  the  se^ice,  it  shall  not  confer  a  setde- 
wst  Now  from  this  case  I  collect  that  the  occupation  of  the 
fcoMetai  aecessary  for  the  performance  of  the  service ;  ther^ore 
fcaoit  be  taken  Sks  the  occupation  of  the  master,>  and  not  of  the 
aarwBt.-^  Abbott  J.    I  think  it  is  clear  that  the  paup^er  did  not 
'ilMK  to  settle  upon  a  tenement  of  10^.  a  year.     And  I  am  glad 
Wdie  ^trt  is  not  compelled  to  decide  that  it  did,  because  such 
-ilttmon  would  tend  mtich  to  deprive  a  very  meritorious  ctasS  of 
fMns,  mMielyi  servants  in  husbandry,  of  many  comforts  which 
^ittoe  to  them  fi^om  this  species  of  agreement.    A  cottage  mat 
ITitoelfbenot  worth  10^.  ayear^  but  if  it  is  to  be  combined  witn 
^^ierprintog^,  such  as  tite  given*  to  the  piauper  by  this  eontr«ct, 
^mb  to  bring  the  value  to  that  amount,  and  thereby  confer  a 
ittteefli,  I  am  stfraid  jcKat  farmers'  will  henceibrth  be  unwiHing 
tf|itttthcie  additionid  advantages  to  servants  in  husbandry,  lest 
^  Aooid  bi4n^  so  many  adchtional  burthens  upon  the  parisli. 
iMwtygiad,  therefore,  to  find  that  the  Court  is  not  under  the 
^Iftfeafy  of  holding  this  to  foe  a  settlement,  for  no  probaUe 
Mfoosf  wages  would  aflbrd  an  adequate  compensaition  in  point 
-4f  esnfort  for  the  loss  of  these  advantagea.  — ^  Order  confirmed. 
-  196.  Etx  V.  Brighton f   H.  T.   58  6.  3.  \  B.S^  A,  270.— -  tte-   AsoIdier^^hiUt 
<Mnllroin6.to  J^.—^  Order  confirmed,  subject,  &c.>    The  pau-  his  regiment  lay 
P^M  been  seijeant  in  a  regiment,  which  lay  in  barracks  at  B.y  *"  ^^^'^L*' 
'^fpeifemed  all  the  duties,  and  received  all  the  advantages  in-^  therTfor  bim^^ 
wat  te  htt  sititation  as  serjeaat,  and  during  that  time  had  taken  self  and  fiimily, 
^fneoent  there  of  the  value  of  10/.  a  year,  or  more,  in  which  he  of  the  yearly 
braided  with  his  famityfor  more  thaii40days.  —  Loai>  £t-  valaeof  idr., 
^jjjioaoooH  C.  J.     lik  this  case,  it  seems  to  me,  that  the  Sessions  ^^  rt^^ 
Jjfe  dnim  the  ri^t  conclusion,    ft  is  contended  that  the  party  Jban  "o'days: 
Wbid  BO  intention  of  coming  to  settle  at  B, ;  that  is  not  cor-   Held,  that  this 
M;  certainly  he  had  the  intention  of  settling  there,  subject,  how-  w«w  coming  to 
^  to  the  power  of  those  who  directed  his  movement.  The  case  »«ttle  in  »  ^^^ 
*ttH^  Ast  he  himself  took  the  tenement  as  a  lodging  for  himself  j"'^*'  *J^  ^?* 
•rflifaiaj.   Now  suppose  an  action  then  to  have  been  brought  ed  a^tl^^m: 
^pw  Mm  for  the  non-payment  of  rent,  he  dearly  could  not  have 
yjy  SI  a  defence,  that  he  was  not  the  tenant  of  the  premises  i 
^ifbe,  as  a  tenanty  occupied  this  house  of  the  yeaHy  value  Of 
^  tad  upwards,  he  was,  during  his  occupation,  irremoveable, 
I'lllktthavmg  continued  for  40  days,  he  has  gained  a  settlem«ent. 
^itis  said  ttiat  the  mutiny  act  prevents  a  soldier  from  gaining  ar 
•ttttanent;  that  act,  however,  contains  no  such  express  pro*  _ 
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▼ifllon ;  title  clause  enabling  ererjr  soldier  to  be  examined  as  to  Eia 
settlement,  does  not  disqualify  him  from  gaining  a  new  one.  The 
case  of  hiring  and  service  is  quite  distinguishable  from  this ;  thai 
proceeds  on  the  ground  of  a  person's  not  being  permitted  to  con- 
tract two  relations  inconsistent  with  each  other.  In  order  to  gan 
a  settlement  by  hiring  and  service,  he  must  engage  to  serve  at  all 
^  events  for  a  year ;  now  a  soldier  has  not  the  capacity  to  rendei 
such  service ;  for  an  order  from  the  war  office  may  at  any  ttoi^ 
intervene,  and  take  him  from  his  master's  control.  The  case  d 
taking  a  tenement  is  quite  different ;  he  does  not  there  engage  ts 
reside  in  it  for  any  definite  period,  and»  if  he  does  actually  reside 
for  40  days,  it  is  sufficient.  If  not,  it  would  equally  follow,  thai 
supposing  an  estate  to  have  devolved  upon  him  by  an  act  of  lavi 
or  that  be  had  made  a  purchase  to  the  amount  of  30/.,  still  m. 
settlement  would  be  gained  by  him. «- Order  of  Sessions  ooi^ 
firmed. 
A  pauper,  em-  1S7.  Rex  V.  Cheskunt  (a),  E.  T.  58  G.  9.  I  B.  Sf^  A.  473.  ^ 
ployed  as  a        Aemoval  from  W*  to  C  —  Order  confirmed,  subject,  &c.     Tli| 

T^n!3"f*r>S*  P*"P®'"  ^**  *  labourer  in  the  employment  of  the  Board  of  OM 
^**"*  ^  .  ■  nance,  at  W.  After  residing  upwards  of  l;,wo  years  in  a  bouse  ii 
pn^^dyoi^  that  parish  at  an  annual  rent  of  7/.,  it  was  purchased  by  the  Boar^ 
cupied  a  house  and  a  part  of  the  premises  having  been  taken  from  it,  he  co% 
at  an  anuual  tinned  to  live  in  it  at  a  weekly  rent  of  2«*,  which  was  deducUij 
rent  of  7/.,  from  his  wages.  The  Board  of  Ordnance  had  several  other  hoos^ 
^urchal^bT''  '"  ^'^^^  labourers,  who  paid  weekly  rents  for  them,  but  inhabitsij 
the  Board  ^u  ^^^™  ^^  ^^"S  ^°^7  ^  ^^^7  continued  in  the  employment  of  tlif 
continued  to  Board.  When  the  pauper  was  dismissed  from  the  employaiei|| 
redde  in  part  of  he  was*  required  to  give  up  the  key  of  the  house,  which  he  at  fii^ 
the  premises,  at  refused  to  do,  but  after  a  short  time  gave  it  to  the  person  a^ 
^T^^'^w^  pointed  to  succeed  him  in  the  house  by  the  superintendaa( 
was  deducted  J^ui'^'^K  ^^  ^^™^  ^^  ^^  ^^^  ^^'^  house  at  S^.  a  week,  he  also  occsu^ 
out  of  his  wa-  pi^d,  for  a  space  of  time  exceeding  40  days,  a  shop  in  the  aaa^ 
ges,  and  during  parish,  the  shop  and  the  house  together  being  of  the  annual  vabii 
such  last  occu-  of  10/.  The  Court  of  Quarter  Sessions  were  of  opinion  that  thi 
pationhealso  occupation  of  the  house  under  the  above  circumstances  did  nol 
Ctbe  sho  \*^*^  operate  in  aid  to  confer  a  settlement  within  the  meaning  of  thi 

house  tc^etfier      ^^  ^  1^  ^^^'  ^*  ^*  1^- —  LoBD  El^LBNBOROUQH  C  J.     In  this  CM 

being  of  the  an-  1^  seems  to  me  that  the  party  occupied  this  house  as  a  serrMl 

nual  value  of      only,  and  not  in  the  character  of  a  tenant.     It  is  like  the  case  oft 

10^.),  and  upon  coachman,  who  frequently  occupies  a  room  over  the  stables ;  bm| 

frorohu"**^       such  occupation  is  not  within  the  meaning  of  13&14  Car*^ 

|4o;ment  he       ^^^  pauper  here  was  divested  of  the  tenement  as  soon  as  Im 

gaveuppos-       service  terminated.    He  quitted  the  possession  reluctantly,  anJ 

aession  of  the      was  succeeded  by  the  person  who  succeeded  him  in  his  employ^ 

house  as  re-        ment  under  the  Board  of  Ordnance.    AH  this  clearly  shows  thai 

2m*^"  w***'    ^®  ^®*  ^"^^  entitled  to  hold  it  during  and  for  the  more  convenieai 

occupation  of     performance  of  his  service*     If  the  Court  should  hold,  in  this  anc 

the  house  was     sifnilar  cases,  that  the  legal  relation  of  landlord  and  tenant  suh 

not  as  tenant,      sisted,  it  would  become  necessary  to  turn  such  persons  out  of  poa 

but  as  servant,    session  by  the  regular  proceedings  in  ejectment,  and  every  gentle* 

and  that  no  set-  xskBXk  having  20  or  SO  cottages  in  which  his  labourers  resided,  would 

therebViraioed     ^®  Compelled,  on  any  change  of  their  service,  to  have  recourse  tc 

'    such  means.     This  would  be  productive  of  the  most  serious  incoii" 

venience.     Upon  the  whole  view  of  this  case,  I  think  it  plainly 

appears,  that  the  relation  of  landlord  and  tenant  never  did  subsisi 

(a)  And  see  Rex  v.  Lakenheatb,  nn/r,  pi.  I57. 


SlCT.dk]  THB  SPBCISS  OF   TBMURS.  1$$ 

hoe^and  ualefli  that  were  so,  this  was  not  an  occupation  witliia 

}$S[l4Car.2^  and  no  settlenient  could  be  gained  by  it.-** 

Batlet  J.  I  am  of  the  same  opinion.    The  case  of    Res  v» 

Minder {a)^  only,  decided  that  the  occupation  of  a  tenement  (a)^fi/#,p].i8S. 

whncbwaBjrhoUy  unconnected  with  the  service  would  confer  a 

uxdmai,  bat  that  the  occupation  of  one  connected  with  the 

stniet  woaid  not.    In  this  case  the  tenement  is  connected  with 

tie  piiiper*8  service  under  the  Board  of  Ordnance.  —  Abbott  J. 

IfAe  case  had  stated,  instead  of  using  the  words  weekly  rent,  that 

cAepaiper  lived  in  the  house,  and  received  18<.,  and  not  SOs.  per 

week  wages,  there  would  have  been  no  doubt.     And  I  consider 

titat  is  sttbstsnce  it  U  so  stated.     Here  the  relation  which  existed 

Wig  only  that  of  master  and  servant,  and  not  that  of  landlord  and 

teuBt-^HoLBOTD  J.  concurred.  — Order  of  Sessions  confirmed* 

18&  Rex  V.  Si.  John  in  Glastonbury,  E.  T.  £3  G.  S.  I  B.Sf  A.  A  pftuper,  bj 
481- Removal  from  St.  John  in  Glastonbury  to  S.  P.  — Order  ?^yi"<5» 
9«H  Bobject,  &C.    The  pauper  being  legally  settl«l  in  S.  P.,  ^'^^^ 
bj811|  went  to  live  m  St*  «/•,  and  there  occupied   for  more  ako  odier  lands 
tka  40  days  a  house  and  two  pieces  of  potatoe  ground  of  the  as  tenant,  the 
yeariv  Tslae  together  of  9/.  10#.    In  addition  to  the  property  so  whole  being  of 
■ettd,  he  at  the  same  time  occupied  a  piece  of  freehold  land  of  ^  *^S^  nf^ 
liimni,  legally  conveyed  to  him,  which  he  had  purchased  for  10?.  aoMnot U^bv 
•ibaOtapon,  of  the  yearly  value  of  1/.  lO^.;  but  before  the  gain  a  settle^     ' 
•der  of  removal  was  ooade,  he  sold  and  gave  it  up.    The  house  ment,  it  beinff 
isd  potatoe  ground  rented  by  the  pauper  not  being  alone   of  necessary  under. 
saEdeot  value  to  confer  a  settlement,  the  question  submitted  to  ^  '|^l^ 
AeCoort  of  Kings  Bench  is,  Whether  the  Sessions  were  right  in  ™  *;  ^^J^ 
^etRDimng  that  the  yearly  value  of  the  freehold  land,  being  the  ^ome  to  tetUe 
F^feity  of  the  pauper,  might  be  added  to  the  yearly,  value  of  on  all  Uie  pro* 
teMudihe  so  rented,  so  as  to  settle  the  pauper  and  his  family  pertyintiiechft. 
in  tliepMh   of    St.  «/.,  where  they  had  become    chargeable  »cter  of  tenant. 
Mve  tfaeir  removal  ?  —  Lord  Ellenboeouoh  C.  J.     The  argu- 
<Mot  in  this  case  has  brought  back  to  my  mind  the  decision  in 
^  r.  Batness.  {6)    I  think  that  the  coming  to  settle  in  the   (6)^ftte,pl.l8S. 
IS  &  U  Car,  2.  must  mean  a  coming  to  settle  as  tenant ;  the  act 
^ttviBg  laid,  that  persons  who  shall  come  to  settle  on  a  tenement 
ff  theralue  of  10^.  shall  not  be  removeable,  must  be  construed  to 
^^  that  they  shall  be  removeable  if  the  tenement  be  of  less 
**kK*   Now  it  is  clear,  that  at  that  time  a  roan  was  not  remove- 
^  who  resided  on  a  tenement  of  less  value  than  10/.^  if  that 
^BBeoeot  were  his  own  property ;  the  legislature,  therefore,  could 
*thave  contemplated  a  residence  on  a  man's  own  property, 
?^they  used  the  words,  coming  to  settle  on  a  tenement.   What 
*  Imparted  to  have  fallen  from  me  in  Rex  v.  BaumesSf  was  certainly 
'^tobe  considered  as  an  obiter  dictum,  but  as  confirmed  by  the 
foAmj  of  Lord  Kenyan  and  Mr.  J.  Lawrence  in   the  cases 
^•—Batlet  J.    I  am  of  the  same  opinion.    It  appears  from 
ISA  14  Cur.  2.,  that  the  party  may  be  removed,  if  he  comes  to 
settle  on  a  tenement  of  less,  than  lOl.  yearly  value;  but  that  if  it 
be  of  that  yearly  value  he  cannot.    Then  the  legislature  must  by 
^word  tenement  have  contemplated  a  description  of  property, 
^  which,  if  of  less  than  10/.  yearly  value,  a  party  could  be 
^''***^;  now  if  the  property  were  his  own,  he  could  not  be 
'^*«edfrom  it,  however  small  ito  value ;  ^nd  therefore  it  seems 

^^  ■*,  that  this  is  not  a  tenement  within  the  meaning  of  13  &  
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U€ar.^    Thb is umiglf  yiysttafeed iqr  the  d 4r  10  ir.S.c.lL 

One  of  the  ineva  given  by  tiMit  act,  by  whicb  a  ccrtifictteiB^ 

be  pot  an  end  to,  is  by  taiaB|r  a  lease  of  a  teaement  of  tbe  vahft 

of  itf./  from  which  it  may  &riy  be  inferred,  that  the  legtdatiil 

diooghtthe  ld&14€^.2.i;.l8.  apphedto  leaseholdoa  and  im 

to  freeholden.    i  am  therefore  of  opinion,  thai  in  this  case  thi 

two  teaemeau  cannot  unite  bo  as  to^ve  the  pauficr  a  kf^setdft 

neat  in  the  parish  of  ^.  </• —  Absott  J.    My  first  oyjpiw 

was,  that  the  estate,  which  the  fiaoper  occupied  as  bis  own,  ad 

that  which  he  occupied  as  tenant,  would  hare  iunted  as  as  H 

confer  a  settlement,  if  thej  were  jointly  of  the  anmial  valoeof  Itf 

Bat  the  argoment  has  satisfied  me  that  they  eamiat ;  and  thatth 

eaaun|f  to  settle,  as  used  in  the  statute,  means  the  eomiag  a 

settle  in  the  character  of  a  tenant.  r~  Holsotd  J*   J  own  ihi 

i^ion  fliis  case  I  have  entertained  considerable  doubts,  artucb  in 

not  entirely  removed.    The  statute  says,  that  no  paraoa  conuagli 

settle  on  a  taiement  of  the  value  of  lOL  shall  be  removemB 

That  is  certainiy  tmymgy  by  irapiicatioo,  that  he  may  be  reiwM 

if  the  tenement  be  of  less  value.    Now  a  peisbii  cannot  beie 

amved  from  his  own  property,  of  wfaat^er  value  it  may  be;  sd 

therefore  it  should  seem  that  the   statute  does  not  apply  ta  I 

man's  own  property.     But  my  doabt  arises  from  this,  I  coawkl 

that   the  statute  meant  to  enact,   that  when  a  man  redded. 41 

days  on  proper^  where  he  was  entitled  to  redde,  he  should  ptA 

a  settlement.    Now  here  the  party  did  reside  40  days,  aad  «i 

irremoveable  all  that  time.    I  am,  therefore,  rather'  inciioed  U 

thiak,  that  by  so  doing  he  did  gain  a  settlement.  —  Order  oiSm 

dons  quashed. 

The stAtates of        1^^-  Rerv.  Craft,  M.  T.  60G.S.&  1  G.4.  SB.^A.lll^ 

8ft9W.s.        Removal  from  C  to  S.S.  —  Order  <fuasbed,  subfecf,  ice.     & 

e.  11.,  and  IS  &  pauper  was  bom  in  the  appellants'  parish,  but  was  afteraadi 

i4Car.  2.C.12.  bomu}  apprentice  to,  and  s^ved  E.  Stephem^  in  C,  for  seiflO 

mai^^and       jears.     The  respondents,  in  answer  to  this,  produced  a  a* 

muit  rec«ive  a     dficBCc  ivom  Earl  SUkon  acknowledging  the  father  of  £•  S* 

similar  con-        EUsuihcth  his  Wife,  and  Francis  their  cUld,  to  belong  to  tlM 

stniction ;  and    parish.    The  appellants  then  proved,  that  the  fieither  of  Stqfhai 

therefore,  where  ^^^^  i,^  came  to  C,  under  the  certificate,  occupied  a  hoase  a* 

MUUdoTto"       homestead  in  C,  and,  at  the  same  time,  some  land  in  Manl^ 

home  and  land,  ^nd  that  in  one  year,  while  he  was  in  the.  occupation*  of  tbe  id 

had  agisted        premises,  he  agisted  three  cows  for  two  or  three  months  in  ^ 

three  cows  in^     iields  of  his  hmdiard.    No  podtive  contract  for  tbe  agistmentral 

u^^f*^^*    ptoved-     The  Court  determined  that  the  three  cows  were  agitii 

orth^months'  ^^^  above  40  dajjTS  in  the  year,  and  that  the  average  value  of  ih 

but  no  pontiTe'  ^stment,  reckoned  by  the  year,  added  to  the  value  of  the  odM 

contract  for        tenements,  made  the  whole  abov^    lOl.  per  annum,  but,  if  ^ 

Mich  agittment    value  of  Uie  agistaaent,  taken  only  for  the  time  that  tbe  co« 

''*'  Ci!J*^ii  '*  «^cre  on  the  land,  were  to  be  added,  it  would  make  the  whole  to 

^SuA>m       ^^  ^^  ^  Abbott  C.  J.    The  question  in  tbU  case,  arWng  « 

nu^  properly    the  construction  of  the  stat.  9  &  10  J9^.  3.  c.  1 1.,  by  which,  no  penO 

infer  that  this     «who  diall  come  with  a  certificate  into  a  parish,  shall  gain  a  settk 

was  <«  taking  a    ment  there,  unless  he  shall  really  and  ifondjide  take  a  lease  of  < 

leaie  of  a  tene.    tenement  of  the  value  of  JO/.,  is  one  of  general  importance.   I> 

^e9it  10 W.'s.  ^®  course  of  the  argument  my  opinion  has  varied  oa  the  po^ 

c.  II.,  so  as  to'  The  Court  will,  dierefore,  reserve  its  judgment  on  that  part  of  *» 
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On  ihe^tbef  put,  lioivevery  I  tntertiun  no  Aoobt.    If  ihe  diachane  a  ecr- 
tei  HMed  kj  Ae  SeanoM  in  tlii«  case  jvmre  aot  luffiden^  for  th0  tificate^  •!- 
Cnii't^fivm  any  vaasooabie  conclusion  at  to  what  must  bave  though  the 
kMa  tk  nferaaoe  of  fact  draim  by  the  Sonionsy  we  would  MNnd-  ^ue  of  the 
the  trntobe  reheard ;  but  it  seems  to  me  that  they  aresufficienty'  *S»^^^  if 
and  ik  tnfeivnce  of  fact  drawn  b v  the  Sessions  was  right.    It  'w  j^J^^ 
sMe^inlfaecasey  that  the  paupers  father,  afler  he  came  to  C^  the  actual oeeu- 
Older  the  certificate,  occupied  a  house  there,  and,  at  the  same  patwuf  was  not 
isMVMBieland  in  Mmrsion  ;  and  that  in  one  year,  while  he  was  Buffident,  if 
is  tfae  occupation  of  the  said  premises,  he  agisted  three  cows,  in  ^^^^^?T^ 
tk«dds  of  his  landlord,  for  two  or  three  months.     Now  it  seems  ^^"^uJ^' 
ton^fronn  the  phnae  **  he  agisted,''  that  he  must  have  done  so  ^alue  of  lOC 
Sua  oonipeasation  to  be  paid  to  the  landlord.    For  if  the  iact  had 
kncbt  the  cows  only  ran  tliere,  without  any  payment  to  the 
hsdtont  I  think  the  Sessions  would  not  have  used  the  word 
^agMltfL"   If  the  case  had  stopt  here,  no  doubt  dould  have  been 
oMiiaed  as  to  what  the  decision  of  the  Sessions  was  upon  this 
fkUL  They  hapre»  however,  added,  that  "  no  positive  contract  of 
"liesgiitaNntwaa  proved."     But  I  cannot  understand  that  to 
■Minore,  than  that  there  was  no  direct  or  express  proof  of  the 
kiisaft  between  the  parties,  either  by  the  production  of  a  witness 
fnesi  at  it,  or  any  agreement'  in  writing  respecting  it.     The 
faiom,  however,  by  the  decision  to  whic£  they  have  come»  must, 
hneisferred  a  contract ;  and  it  seems  to  me,  that  ftom  the  prpof 
pes  to  them  of  the  agistment  of  the  cattle,  they  might  lawfully 
inedanin  that  inference;  and,  therefore,  that  they  did  right  in 
ythiig  the  order.     Upon  the  other  points,  the  Court  wiu  take 
te  to  consider  of  its  judgment. —Baylet  J.    I  have  no  doubt 
^itipect  to  the  question  which  has  been  principally  discussed 
lattiiargamqit*  It  is  for  the  Sessions  to  draw  the  inferences  frond 
Asfactipmred ;  and,  if  there  are  premises  stated  from  which  it 
'Ppsni  tbt  they  might  lawfully  draw  such  inferences^  the  Court 
*w  not  disuirb  their  decision.    In  this  case  it  appears  that  the 
yferanfor  two  or  three  months  in  the  landlord  s  fields.     Now, 
"*■  tkit,  the  Sesaions  might  rery  properly  infier,  that  the  landlord 
*»  to  receive  a  compensation  for  it;  for  it  was  not  likely  that  Che 
f^ijboald  be  there  without  the  landlord's  knowledge^  and  there 
**fkiiig  in  the  caae  to  show  that  his  permission  was  given  from 
f*ffi*ttflf  diarity.  I  think,  thereBsre,  that  tlic  Sessions  were  right 
^afariog  «  contract;  and  that  they  have  drawn  that  inference 
I^^UM^  firom  the  result  of  the  appeal ;  for  they  have  decided 
Igttfce  pauper's  settlement  was  in  C%    Now  it  is  quite  cleari 
^***,  the  agistment  be  taken  into  consideration,  that  his  settle* 
^I^Btimot  m  that  perish ;  and,  therefore,  as  it  seems  to  me,  no 
*^caihe  entertained  that  the  Sessions  took  into  their  consi^ 
^^  the  value  of  the  agistment,  and  must  have  inferred  that 
^*^  W  a  contract  for  it  between  the  parties.     Upon  the  other 
^'^  I  shall  at  present  give  no  opinion.  —  Holroyd  J.    It  ap* 
?*■>  to  me,  from  the  facts  stated  in  this  oase>  that  the  Sessions 
^^e  drawn  an  inference  that  there  was  a  contract  for  -the 
^SKtisait  of  the  cattle;  and  those  facts  were  fully  sufficient  to 
^^^  that  conclusion.    The  Court,  therefore,  does  not  draw 
|v['|^Bi«nce  itself,  but  only  yields  to  that  which  the  Sessions  have 
^^y4rawn.    I  think  that  the  term  agistment  does  import  a 
WBtoK^  between  the^iarties ;  for  the  caUle  must  have  been  there, 
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eftbef  by  right,  or  Bufferance  of  the  owner  of  the  land.    If  thbim 

been  a  question  between  a  landlord  and  tenant^  Ae  cifciiBiit»c 

of  the  cattle  being  upon  the  land  would  not  have  alioided  Ih 

*  -aame  jground  for  presumption.   ,But  here  it  is  a  qvestion  belwee 

third  persons ;  and,  the  agistment  having  been  sabmitted  to  h 

the  landlord,  who  might  have  disputed  it,  and  who  did  not  do  so» 

think  we  ought  to  presume,  that  the  cattle  were  there  by  righ 

and  that  there  was  a  contract  between  the  parties.— Bkst  J 

Upon  looking  at  this  case>  it  seems  to  me,  that  the  queioi 

presented  for  our  consideration*  is  simply,  whether  the  Sesata 

were  at  liberty  to  infer  a  contract,  from  the  facts  ^here  stsM 

Now  it  is  quite  clear,  that  thev   might  do  so;  for  it  is  u 

necessary*  either  in  this  or  any  other  oase,  that  there  shodd  I 

positive  proof.    It  is  quite  sufficient,  if  other  circumstances  I 

proved  ^om  whence  such    a   conclusion   is  necessarily  to  I 

drawn.     The  word  <<  agistment*'  means  where  cattle  are  in  tl 

land  of  another  by  his  consent,  or  by  some  contract  with  ill 

owner  of  the  land.  The  proof,  therefore,  being  that  the  cattle  val 

agisted  for  two  or  three  months  in  the  fields  of  the  hmdlsii 

the  Sessions  might  very  properly  draw  the  conclusion  that  tM 

was  a  contract  between  the  parties   for  that  purpose.  —  d 

a  subsequent  day,  Abbott  C.  J.,  after  stating  the-  case,  pM 

ceeded  as  follows :     This  case  was  lately  argued  before  oi  I 

Serjeant's  Inn  Hall.     After  the  argument  was  closed,  we  gtl 

our  opinions  upon  some  of  the  points  urged  at  the  bar,  and  H 

decided,  for  the  reasons  then  given,  that  the  Sessions  might,  a^ 

the  facts  stated,  lawfully  presume  a  contract  for  the  depastnii^ 

of  the  cows,  and  must  be  understood  by  us  to  have,  in  fact,  nai 

that  presumption.     But  we  reserved  for  our  further  considenttifli 

the  question,  Whether  presuming  such  a  contract,  or,  in  ocM 

words,  whether  presuming  a  taking  of  tlie  pasturaee  for  the  peril 

mentioned  this  case  presented,  upon  the  whole,  a  taking  of  a  lesfM 

a  tenement  of  the  value  of  \0l»  within  the  meaning  of  tbe  rtstd 

8  &  9  l^.  3.  c.  11.  ?     Upon  the  authorities  there  can  be  nodotl 

that  the  facts  here  stated  must  be  deem^  to  be  a  coming  i 

settle  upon  a  tenement  of  the  yearly  value  of  10/.  within  tM 

meaning  of  the  statute  13  &  14  Car.  2.  c,  12.    I'he  only  ^ 

was,  whether  a  difference  of  construction  might  prevail  upoadl 

certificate  act,  the  S&9  fV.  3.  c.  1 1.,  which  is  expressed  in soiri 

what  more  precise   terms,    viz.    **  bona  Jide  take  a  lease 

**  tenement  of  the  value  of  10/.*'     It  is  obvious,  however, 

in  construing  these  words,  reference  must  be  had  to  the  f< 

statute  to  supply  the  word  <*  vearly,"  which  is  wanting  ifi  ^ 

statute ;  and  in  like  manner,  the  words  of  the  second  brancM 

this  clause,  '*  execute  some  annual  office  in  such  ^parish,  b^ 

'<  legally  placed   in  such  office,"    have    been  construed  wi 

reference  to  the  stot.  3  &  4f  W.  Sf  M.  ell.  §.6.  to  require  j 

service  of  the  office  for  an  entire  year.    Rex  v.  InkaUtof'^i 

(a)  Burr.  Set.     TUtletoorth.  (a)    No  case  has  been  found  in  which  the  statM 

Gas.  238.  8  &  9  1^.  3.  has  received  a  different  construction  from  the  ^ 

13  &  14  €kir.2.  as  to  the  nature  of  the  tenement,  or  of  the  tan^ 

thereof.    On  the  contrary,  it  has  been  decided  that  a  lesse  i 

will  is  a  lease   within  the  certificate  act,  Str.  502.    And  io^ 

(h)ArUe,v^AiiO.  case   of  Rex  v.    Inhabitants  of  Shenstone  (b).   Lord  Affl«^ 

says  the  two  acts  arc  to  be  considered  together,  being  io  r^ 
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«dl0t^.  And  in  Bun^s  Justice  we  find  extracts  fh>m  tfaeftf 
Miiites  placed  together  at  the  beginning  of  the  section  in  which 
tbitautborhascoUected  the  cases  '^  of  settlement  by  renting  a 
**  teBement,"  and  no  distinction  is  afterwards  made.  We  are  of 
spmkn,  tlKficlbre»  that  no  distinction  ought  in  this  respect  to  be 
aov  JBtrodaced.  This  branch  of  the  law  is  to  be  administered 
by  iiftreBt  tribunals  setting  in  every  county  of  England  ;  and  it 
ii^  tiierefore,  of  the  utmost  importance  that  the  rules  of  decision 
dnU  be  as  plain  and  as  general  as  the  language  of  the  statutes 
viii  adniti  and  that  no  subtle  or  novel  distinctions  should  be  in* 
Indoced  or  countenanced.  —  Order  of  Sessions  confirmed.  - 

■  miUx  r.  North  CoUingham  (a),  E.  T.  4  G.  4.  1  B.  ^  C.  578.  AAcr  the  pais. 

Tvo  juticea  by  their  order  removed  Mary  Barksy  the  widow  of  >Bg  S9  G.  s. 

WiOttm  Barks,  and  her  children,  from  N.  C.  in  N.  to  F.  in  L.  ^' so.,  the 

Upon  appeal,  the  Sessions  discharged  the  order,  subject,  &c.   The  ^  ^^  fo!^« 

;  fanper'sbusband  being  legally  settled  in  F.  came  to  reside  at  N*  j^^  ^  house 

fifiatheyear  1812»  where  he  took  and  hired  a  house  (being  a  and  garden,  and 

I  aepaaie  and  distinct  dwelling-house),  with  a  garden,  for  a  year,  paid  rent  for 

ffdlroaiyear  to  year,  at  the  annual  rent  of  S.  6*.,  and  he  con-  the  same  during 

^iMed  to  hold  and  occupy  such  house  and  garden  and  actually  ^^"^' 

faiil  the  aforesaid  yearly  rent  for  the  same  from  the  year  1812  taken  ofdSffer* 

Ipto  hia  deathy  which- happened  in  December  1821  ;  but  during  entpenonsat 

m  last  foar  years  of  his  nolding  the  house,  he  let  to  a  lodger  different  timet. 

At9ps.ayear,  one  of  the  rooms  on  the  ground -floor.    The  room  The  rent  of  the 

•BBittnicated  with   the  yard  appurtenant  to  the  house  by  an  ^^'^^'•^'" 

\mtat door,  and  with  the  adjoining  room  of  the  house  by  an  inner  dertetoiw ' "°" 

1 4w  sf  arbich  doors  the  lodger  kept  the  keys.     As  there  was  room,  commu- 

Mkr  outer  door  to  the  house,  no  alteration  whatever  was  made  nicating  with 

h  the  bonae  or  doors  during  any  part  of  the  period  for  which  ^  '^^  ^^  tlie 

IF.B«vai  tenant  thereof.      The   room    was  let  unfumislied,  fnnuTd^*" 

•i tke  Wger  occupied    nothing    but    the  room,  and  fV.  B.  with'theyarST 

I  ^Haeaed  and  rated  for  the  entire  house  to  the  poor,  the  high-  by  an  outer 

\-9^  sad  king's   taxes,  and  paid  such  assessments  during  the  door.    The 

Wnie  of  bis  tenancy.    In  the  year  1819(6),  the  pauper  bond^fide  rentofthegir- 

WW  apiece  of  garden-ground  in  the  parish  of  N>  C.  for  a  year,  *°  ^^  siASt^ 

6 Ae  rent  of  3/.  15.,  which  ground  he  actually  occupied  for  a  u^^^^ 

J^9  and  paid  the  said  rent,  and  continued  in  the  occupation  by  the  pauper 

flmaf up  to  the  time  of  his  death.  —  Abbott  C.  J.    The  ques-  himself*.  Held, 

|i»  arises  on  the  construction  of  the  statute  59  G.  S.  c.  50.,  which  ^^^  although 

Bade  for  the  purpose  of  restraining  the  acquisition  of  set-  ^^'^  ^  ^. 

by  renting  tenements.    It  is  a  general  rule,  that  acts  in  ^^^1]^ bouse"^ 

»eUria  shall  receive  a  similar  construction.     Before  the  andoftheUnd 

g  of  the  act  a  party  might  gain  a  settlement  by  taking  that  this  was  a 

s  tenements  at  different  times.     The  question  is,  whether  tenement wiUun 

tbe  passing  of  the  act  the  tenement  must  be  taken  at  one  ^q^^\^ 

|M and  at  the  same  time.    The  words  are,  "  that  no  person  shall  ^^^^  secondW  * 

Ijcquire  a  settlement  in  any  parish  or  township  maintaining  its  own  that)  although 

Hfsor  in  En^nd,  by  reason  of  his  or  her  dwelling  for  40  days  one  of  the 

f^ IS  any  tenement  rented  by  such  person,  unless  such  .tenement  ^ms  was  un. 

'**Wicon8ist  of  a  bouse  or  building  within  such  parish  or  township,  v^jj**'  **''!  *^ 


« 


*^^  a  aeparate  and  distinct  dwelKngrhouse  or  building,  or  of  ^^^  tcTbe'the 

.  W  And  see  Bje%  v*  Stow,  postf  (6)  This  was  admitted,  in  argument, 
^  ^n ;  Rex  V,  Tonbridge,.  i>osl,  to  have  been  aRer  the  2d  of  July  1819, 
1**^.  the  day  on  which  the  59  G.3   c.50.  re. 

ceivcd  the  royal  assent. 
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■epsnte  and  **  i^ncl  within  sooh  pBTMh  or  townthip,  or  of  ^oth^SonSMehmi^ 
distinct  dwell-  <<  8udi  person,  at  and  Ibr  the  son  or  10/.  ajT'^ar  ai  the  Ieart«  for  the 
^-bouse  of  u  ^^roi  0f  one  whole  year ;  noronless  Mich  houae  or  buMe^  sfaelt 
^jy^^^*^  <<  be  held,  and  such  land  occupied,  and  the  rent  for  the  nm 
Dwaningof  that  *^  actually  paid  for  the  term  of  one  whole  year  at  the  least  by  th^ 
statute.  *'  person  hiving  the  same."     Now  by  this  act  it  is  net  sufficioit 

that  the  hiring  should  be  of  a  tenement  «f  the  value  oi  I0l,jier 
nnnumf  but  the  house  must  be  held,  and  the  land  occupied,  aod 
the  rent  paid  for  xme  whole  year.  The  first  question  is,  Wbetlier 
the  pauper  held  a  tenement  within  the  meaning  of  the  statute? 
Under  the  former  acta  a  tenement  might  constat  of  various  parceb 
taken  at  various  times,  and  there  is  nothing  hi  this  aot  to  alter  the 
old  law^in  that  respect.  As  to  the  second  question,  it  is  to  be 
observed  that  a  aiiFerent  expression  is  applied  to  land  aad  ts 
houses.  The  house  is  to  be  held^  but  the  land  is  to  be  ocatfAdi 
k  was  probably  intended  that  a  party  taking  lodgings,  properly  m 
called,  should  not  be  thereby  prevented  from  gaining  a  settlenent 
The  question  is,  Did  the  pauper  Ao/</  the  whole  dwelBog-JKouse?  It 
is  said  that  the  lodger  held  a  part  distinct  from  the  rest,  so  that  a 
burglary  committed  in  that  part  might,  in  an  indictment,  be  laid  to 
have  been  in  the  dwelHngohouse  of  the. lodger.  I  think,  however, 
that  that  proposition  is  not  establislied  by  the  facts  -stated.  It » 
said,  that  putting  the  key  of  the  inner  door  into  the  hands  of  the 
lodger  was  the  same  thing  as  if  there  was  a  brick -wall  between  hif 
und  the  adjoining  room.  If,  indeed,  it  had  been  stated  that  dw 
key  was  delivered  to  the  lodger  for  the  express  purpose  ^  pK-* 
venting  the  communication  between  the  different  apartaMSliy 
there  would  be  more  weight  in  the  argument.  But  Uie  key  nay 
have  been  delivered  to  him  for  the  purpose  of  enabling  hiDi  to 
enter  either  way,  tod  if  that  was  the  object,  then  he  had  not  ai^ 
distinct  dwelling-house.  I  rather  infer,  from  the  facts  staiei 
that  that  was  the  object  for  which  the  key  was  delivered  t  and  if 
So,  then  the  pauper  held  the  whole  house,  and  it  is  to  be'oon* 
sidered  as  one  entire  tenement ;  and  in  that  case,  a  bardarf 
committed  in  the  part  occupied  by  the  lodger  must  haveoeeo 
laid  to  have  been  in  the  dwelling-house  of  the  pauper.  For  tbei^ 
reasons  I  am  of  opinion  that  the  pauper  gained  a  settlement  in  dw 

g Irish  of  N.  G.  and  that  the  order  of  Sessions  must  be  affirmed. — 
AYLEY  J.  I  agree  entirely  with  my  Lord  Chief  Justice.  The 
second  point  is  a  question  of  fact  rather  than  of  law.  The  Set* 
sions  might  have  found  it  a  separate  holding ;  but  I  see  nothioc 
in  the  facts  stated,  from  which  a  separation  of  the  part  4>ccuj»ies 
by-  the  lodger  from  the  rest  of  tlie  house  must  be  necessarily  in- 
ferred. —  Hot  ROTD  J.  The  word  "  tenement "  in  this  statute^antf 
receive  the  same  construction  as  it  has  in  former  acts  made  in 
pari  materid-  The  statute  was  only  intended  to  alter  the  law  in 
the  particulars  distinctly  pointed  out ;  and  nothing  is  said  to  make 
it  necessary  that  the  whole  of  the  tenement  ahould  be  taken  it 
one  time.  I  am  also  of  opinion,  upon  the  facts  stated,  that'the 
whole  dwelling-4iouse  is  to  be  considered  as  the  dwelKng-hoai^ 
of  the  pauper.  -^  Best  J.  It  probably  was  the  intention  of  tb^ 
legislature  that  a  settlement  should  not  be  gained  in  such  a  case 
as  the  present.  But  we  are  bound  to  decide  according  to  the 
>yord8  of  the  statute:  and  as  to  the  first  point,  I  entirely  agree 
with  the  rest  of  the  Court :  as  to  the  second,  l^ave  no  doubt 
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tte  in  aa  iiMfidment  for  burslarj,  the  roam  occupied  by  the 
ktiger  oiighc  be  deicribed  as  the  pauper's  dwelling-house.  Not-* 
widiBtandiiDg  the  iioderletti^g,  in  point  of  law  he  stillt  continued 
die  tamt  of  the  whobe  bouse.  *«-.Order  of  Sessions  eonBrmed. 

m.Rex  ¥.  Simn,  E.  T.  6  G.4.  4  B.  ^  C.87 — Joseph  AOion,  a  pauper  Uin!« 
Ann  hmmfef  aad  their  three  cfailditen,  were  removed  by  an  order  weeks  aAer 
of  two  justfcesiTom  Stoufitm  io  JStmo,    Upon  appeal,  the  Sessions  J^ay^^  1820 
qiutthed  the  order,  subject,  Bet,    The  pauper,  three  weeks  after  ^''f^ '  '^">e 
il#sf%  1820,  took  8  bouse  and  land  in  the  appellant  parish  at       J^f^  ^ 
therein  of  15/.  for  one  year,  from  the  preceding  May -day  to  May*  arar^^rom  ^ 
daif  1821.    And  at  Mayntay  1821  he  took  the  same  again,  at  the  the  preceding 
aune  rent,  for  the  year  then  ensuing.     The  pauper  resided  in  the  AToy-doy,  at  the 
boofie  and  occupied  the  land  from  the  time  he  first  hired  the  same  ^^ntof  i5^,aod 
(HI  fire  numyis  after  Mayday  18S1,  and  paid  the  whole  rent  Ho^f^^^'"^ 
daring  the  time  he  so  occupied  the  said  bouse  and   land.—'  hired  it an^* 
AsBOTT  C.J.  1  am  of  opinion  that  the  Sessions  have,  in  this  case,  for  anoUier  year 
aiatdieD  the  law.  All  that  the  act  in  question  requires  for  the  obtain«  at  the  same 
ing  a  settlement  has  been  complied  with.   There  has  been  a  hiring  >^V    ^*  ^~ 
of  a  house  and  land,  for  a  whole  year^  at  a  rent  exceeding  ICrf.,  ^"P'«<^J*«  pre- 
Md  there  has  been  a  bondjidt  ocaipation  and  payment  of  rent  for  Smeof  tl»  fim 
more  than  a  year.     That  satisfies  the  whole  of  the  act.    It  has  hiring  until  six 
■  been  contended,  that  tiie  Ic^Iatore  must  have  meant  the^hiring,  months  after  tlic 
occupation,  aad  payment^  to  be  for  the  aame  year.    If  that  had  second  hiring, 
keen  their  intention,  .it  would  have  been  easy  to  say,  that  the  oc-  ""^^'d  the 
cQpttiM  and  M^oaent  should  be  for  itM^A  term.     But  as  the  words  whole  1^'^ 
oftfaestatttte  nave  been  eomplied  with,  we  cannot  say  that  a  settle-  calculated  fnxa 
nenihas  not  been  gained  on  the  ground  of  some  supposed  in^  il/ay.^i820:' 
tendon  of  the  legislature. -^BAyj:.By  J.  Considering  the  state  of  Held/Sathe 
the  law  bdbre  the  act  in  question  passed,  the  words  of  that  act,  ^^y  gained 
ndthe  dedsioa  of  lius  Court,  mRexv.  NoHh  €oUin^ham(a)y  1  s',  fapTrtha 
think  that  we  are  bound  to  say,  that  a  settlement  was  gained  in  iS/oto;  occupation 
define  the  naasing  of  that  act,  it  was  not  necessary  that  a  tene-  under  the  dif. 
hear  should  be  faired  for  any  specific  period,  the  mere  occupation  ferent  hirfngs 
ibr  4M>  di^  of  one  or  more  tenements  together  of  the  annual  value  ™i9^h«  con- 
o£  W.  toficed.     Thmcame  the  59  G.  S.  c.  50.,  requiring  that  die  m^,^^^ 
^sncttent  should  consist  of  a  hous6  or  land,  or  both ;  that  it  should  potion  for  one* 
be  hhsedfor  a  3rear,  occupied  fisr  a  year,  and  that  the  rent  should  whole  year 
benaid  fora year.  All  diose  requisites  have  been  literally  complied  within  the 
wim,  and  the  case  of  Rex  v.  North  CaUifigham  decided,  that  the  weaning  of  the 
takmg  need  not  be  of  one  entire  tenement ;  and  I  collect  from  ^^  ^'  ^'  ^'  ^• 
that  case,  that  the  Court  did  not  think  it  necessary,  tluit  where  (a)^»^e#l.i90. 
^hereate  several  tenements  the  holding  of  ail  should  commence  at 
^■e  and  the  same  time.    And  this  is  a  reasonable  construction  of 
^  set;  forao|mose  a  man  to  hire  at  Micha^mas  land  for  a  year, 
^  the  rate  of  9)^,  and,  in  like  manner,  to  hire  at  each  quarter  of 
™^  yesr  hmd  of  tlie  same  value,  and  to  occupy  the  whole  and 
P<y  the  rent  for  five  years,  unless  the  occupation  under  the  dif^ 
wot  fairings  can  be  connected)  it  would  be  diflicult  to  say  that 
he  ever  occupied  a  tenement  of  I0l.per  annum  for  one  whole  year. 
T^f  surely,  would  be  a  very  unreasonable  construction.    I  am, 
l^^^l^re,  of  opinion  that  the   occupation  under  the  different 
"J^^  stated  in  this  case  ma^  be  connected,  and  that  the  pauper 
^^'^^  gained  a  settlement  in  &,  -«  Holroyd  J.   I  think  that  a 
"^ttlemeot  was  gained  by  the  renting  a  tenement,  stated  in  this 
<?Ase,  Connected  with  the  oth^r  circumstanoet  of  occupation  and 
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The  pauper, 
who  rented  a 
farm  io  C. , 
assigned  it  to 
F.y  upon  trust, 
to  cultivate  it 
and  pay  the 
pauper's  debts, 
&c.     The  lease 
expired  in  1817, 
no  settlement  of 
accounts  took 
place,  but  P., 
without  the 
authority  of  the 
pauper,  then 
faired  a  house 
in  H., at  the 
yearly  rent  of 
18^,  to  which 
the  pauper  and 
his  iapiily 
removed,  and 
they  resided 
there  for  more 
than  two  years. 
The  pauper 
never  paid  any 
rent  or  taxes, 
but  P.  was 
rated  and  paid 
the  rent  and 
taxes:   Held, 
that  the  pauper 
gained  a  settle- 
ment in  H.  by 
the  occupation 
of  the  house. 
The  owner  of 
the  house  died 
before  the 
i^peal  was 
heard,  and  a 


pay  meat  of  rent.  We  are' required  to  put  a  construction  on  a  le* 
Btrictive  act ;  but  even  if  that  wore  not  so,  I  should  think  that  the 
words  of  it  have  been  complied  with.  If  it  Jiad  been  intended 
that  the  occupation  should  be  for  the  same  term  as  the  hiring,  the 
legislature  would  probably  have  introduced  the  words,./br  ike  mid 
term.  It  seems  to  me,  that  the  words  "  nor  unless"  have  been 
used  in  order  to  divide  the  sentence,  and  to  exclude  the  con- 
struction now  contended  for  on  behalf  of  the  appellants.  The 
dicta  as  to  the  decisions  on  the  8  &  9  fF.  S*  c.30.  are  not  applicable 
to  this  case ;  that  statute  requires  that  the  servant  shall  be  hired 
for  a  year,  and  continue  and  abide  in  the  same  service  for  a  wbde 
year ;  there  was,  therefore,  strong  ground  for  supposing  that  the 
legislature  meant  the  service  which  the  party  was  hired  to  perfonn, 
viz.  a  yearly  service.  But  the  statute  now  before  us  does  not  re* 
quire  that  the  occupation  shall  be  for  the  same  term  as  the  biiiog. 
—  LiTTLEDALE  J.  Upou  the  Strict  words  of  the  act,  I  think,  tlot 
a  settlement  was  gained  in  S,,  but,  at  the  same  time,  I  cannot  bat 
think  the  meaning  of  the  legislature  extremely  doubtful  '*  Order 
of  Sessions  quashed. 

192.  Rex  V.  Ckediston,  E.  T.  6  G.4.  ^B,SfC.  2S0.  —  Upoo  m 
appeal  against  an  order  of  two  justices  Ibr  the  removal  of  &£.> 
his  wife  and  eight  children,  from  the  parish  of//,  in  the  coontyof 
S.  to  the  parish  of  C  in  the  same  county,  the  Sessions  confirmed 
the  order,  subject  to  the  opinion  of  this  Court  on  the  foUowiDg 
case :  The  pauper.  S.  (whose  original  settlement  was  allowed  to 
be  in  C,  and  who  occupied  a  farm  there  in  1809,  at  an  annual  leol 
of  SOC/.)  assigned  over  his  farm  for  the  remainder  of  his  term,  to* 
gether  with  his  farming  stock  and  crops,  to  his  brother-in^sw  P. 
upon  trust,  to  ctdtivate  the  same  during  the  remainder  of  the  teni; 
and,  at  the  expiration  of  the  lease,  to  sell  the  stock  and  crops  iir 
the  payment  of  his  (the  pauper's)  debts,  and  then,  upon  trost^to 
pay  over  the  balance,  if  any,  to  him*  P.  acted  under  the  tmitif 
this  deed  until  Michaelmas  1817>  when  the  lease  expired,  but  si 
final  settlement  of  accounts  took  place,  and  nothing  was  poid  to 
the  pauper,  his  property,  as  stated  by  P.,  not  being  sufficient  to 
pay  his  debts.  At  Michaelmas  1817,  P.,  not  having  any  authority 
from  the  pauper  to  do  so,  and,  without  his  knowledge,  hired  t 
house  in  H.  of  the  value  of  18/.  a  year,  of  one  i/.  (since  deceaBed)i 
in  which  S*  and  his  family  resided.  Some  of  the  furniture  be* 
longed  to  iS.  and  some  to  P.  The  house  was  much  larger  thai 
was  required  by  iS.,  and  was  taken  by  P.  because  he  could  ^ 
procure  a  smaller  one.  S.  never  paid  rent  for  the  house,  nor 
parish  rates,  nor  taxes ;  they  were  all  paid  by  P.,  who  was  sssesced 
in  the  parish  rate  and  in  the  tax  collectors'  assessment-  for  the 
house.  The  pauper  and  his  family  continued  to  reside  in  the 
house  till  Christmas  1819,  when  P.^  without  any  notice,  directeii 
the  pauper  and  his  family  to  quit  the  house,  which  they  did.  P' 
stated,  that  he  considered  S,  responsible  to  him  for  die  rent,  boi 
when  he  (P.)  hired  the  house,  he  did  not  think  he  should  get  the 
rent.  It  was  also  proved  by  a  witness,  that,  in  the  course  of  > 
conversation  which  he  had  with  i/.,  the  deceased  owner  of  the 
house,  H.  stated,  that  he  had  let  his  house  to  S.,  and  that,  vm 
witness  expressing  some  doubt  as  to  ^.'s  responsibility,  H»  told 
him,  -that  the  rent  was  guaranteed  by  P.  This  evidence  was  ob- 
jected to  by  the  counsel  for  the  respondents,  but  was  admitted  b; 


ScCT.i.]  Vm  8PI0IS9  01   TBNVftC  14| 

Ae  Cttirt.^  Bayley  J-  It  appean  to  me  on  thk  itate  of  facti^  wiuicm  pro?ed 
tbt  there  was  suffident  coming  to  tettle  on  a  tenement  in  the  parish  a  declaration 
ff  H.ls}  gire  the  pauper  a  setlJement  in  that  parish.    The  as*  made  by  him 
li||iimaittoP.  disponessed  the  pauper  of  all  right  to  reside  on  (luring  the 
t&  ft™,  iiid  gave  P.  the  complete  control  over  it.     Under  these  P*n<>d  wh«i  be 
drciiDMCaBees  P.  took  the  house  in  question,  clearly,  not  for  his  house*  Uutthe 
mm  porpQiiies,  hut  as  a  residence  for  the  pauper,  who  removed  to  had  let  it  to 
il  with  hm  family.     It  is  stated,  indeed,  that  the  house  was  larger  him,  and  that 
^  51  wanted,  and  that  P.  put  some  of  his  own  furniture  into  it,   ^-  h«i  guaran- 
^  S.  had  the  exdosive  occupation ;  and  whether  P.  hired  the  ^^^  ^®  "^"^ 

tas  agent  for  S.,  or  whether  he  hired  it  for  himself  and  whether 'this 
et  to  S^  still  the  latter  was  tenant.     There  may  be  a  diffi-  declaration  was 
llty  is  sajing  that  P.  was  agent,  but  then  it  was  clear  that  S.  properly  n». 
pt(  tenaot  at  will  to  him ;  and  Bedworih  v.  FUlongley  (a)  and  Rex  v.  ceived  in  eri- 
'^ '  '    '  (b)  are  dedsive  authorities  that  such  a  tenancy  is  suffi-  ^"^  ^ 

to  confer  a  settlement.    In  the  latter  of  those  cases,  Ab*  (a)'^n/«,pl.i74. 
CJ.iayg,  that  the  pauper  gained  a  settlement  because  he 

in  his  own  right,  and  not  as' a  servant.     Here  5.  clearly   (^M'*^*?!-!^?. 

ipied  in  his  own  right,  for  P.  took  the  house  expressly  as  a  re- 

^for  5.  and  his  ramily.  —  Ho  l  bo  yd  J.  I  am  of  opmion  that 

tLinent  was  gained  in  H.     The  pauper  occupied  the  house 

by  pennission  of  P.,  who  hired  it  for  that  purpose.    That 

lion  continued  upwards  of  two  years,  and  had  a  burglary 

eommitted  in  the  house  during  that  period,  it  must,  in  an  in- 

ha? e  been  described  as  the  dwelling-house  of  S.    The 

eoBtains  no  statement  of  any  occupation  by  P.    5.  might 

uintaioed  trespass  if  his  possession  had  been  invaded,  and 

ttkt%  him,  at  least,  tenant  at  will  to  P. ;  and  then  Bedworih  v. 

ijjWhftgtqfand  Rex  ▼•  Lakenheaih  are  in  point.     It  is  said,  that  in 

'mux  the  paoper  could  not  be  turned  out  because  he  had 

t^  hod,  but  it  appears  Uiat  he  had  sown  it  with  his  brother's 

;  it  il  therefore  difficult  to  understand  how  that  could  vary  his 

^  ir  aad  DO  such  arguinent  can  be  urged  against  the  authority 

%r  r.  Lakenheaih.    The  order  of  Sessions  must,  therefore,  be 

'Lf  TTLSDAi^s  J.  concurred.^— Order  of  Sessions  quashed. 

IV.  Of  the  Value  of  the  Tenement,  (c) 
t'  See  StaU.  59  G.  S.  e.  60. — 6  G.  4.  c*  57. 

j^  South  Sydenham  v.  Lamerton,    T.  T.  3  G.  1.   MSS Anentiwtwic. 

&d  possessed,  for  a  term  of  years,  of  a  small  cottage  in  5.,  "en*of  theiw- 

iNttoable  on  the  death  of  her  daughter,  an  only  child,  who  was  1^  ^J^jn'*  * 

^  to  one  WiUis  ;  who,  on  the  death  of  5.,  entered  in  right  a  settlement^" 

pvire,but  did  not  take  out  letters  of  administration  to^.,  but  although  it  ' 

"  Aere  and  had  two  children.    Twenty-five  years  afterwards  he  l»e»  in  different 

V^  his  Mrife  and  children  into  the  parish  of  Z,.,  and  there  5^^"' 

"^    -  S.  C,  2  Sess. 


«iinall  messuage  and  several  closes  for  60  years,  if  they  q^^^ 
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so  long  live,  at  the  full  rent,  which  was  7/.  !()«.,  in  the  said  j  ^^  57  ' 
.    of  £.    The  whole  tenement  was  worth  IS/.  10*.  a  year ;  but  lOMod.  sss. 
^rfil  (viz.  6/.  per  annum)  lay  in  the  parish  of  A,,  and  not  in  Sett.&Rem.79. 

gS^ndiofL.,  but  the  whole  was  one  entire  messuage.     The  Cald.  139. 

ipjemoved  them  to  &.    It  was  argued,  that  though  £.,  the 

J^yj^  die  of  Rex  v.  St,  Pan-  rochial  taxes  in  respect  of  a  tenement 

w    iij^  G.4.  SB.  &  C.  122.,  it  being  above  the  annual  value  of  10/. 

^*jW  that  a  settlement  may  be  See  stat.  $9  G.  3.  c.  50.  but  see  6  G.  4. 

^^°^  "^^S  Tttfd,  and  psying  pa-  c.  57.  by  wMch  the  59  G.  S.  is  repealed. 
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daaghler,  had  no  tide  in  lair  to  the  colfiag^  of  her  mother,  yetiibei 
bad  a  title  in  equity^  which  was  auffieient  tonake  a  aettlement; 
aad  that  hiriag  the  messuage  in  X.  of  die  utafate  of  7/«  l(k.j)eran' 
»wn  did  not  gftia  a  settlement  therein.     If  a  man  take  famdeCS/. 
per  annum  in  one  parish,  and  land  of  8/.  jmt  annum  in  siMlber, 
It  does  not  gain  him  a  setdemeat  in  either  piirisfa^-*-PARm 
C.  J.     As  to  the  settlement  in   8.^  if  the  other  settlement  b 
a  good  one  the  order  must  be  quashed;    because,-  tbougk  he 
has  a  right  to  live  in  both,  yet  he  cannot  be  sent  from  ode 
to  the  other.     If  a  man  hire  a  house  at  a  small  rent,  and  pay  a  fine, 
yet  if  the  house  be  worth  lOl,  per  annum  it  makes  a  settlemeni; 
for  the  setdement  depends  on  the  value  of  the  tenement,  not  of 
the  rent :  this  house  and  land  is  worth  above  10/.  a  year«  and  oae 
^    entire. messuage,  but  in  two  parishes.     But  there  nay  be  anotiier 
consideration,  where  it  is  one  entire  tenement  as  this  is,  and  where 
two  different  tenements;  for  the  reason  of  the  statute  is  thb,  thit 
8  man  wlio  id  entrusted  with  a  tenement  worth  10/.  a  year,  is  of 
such  credit,  and  must  have  such  a  stock  as  make  him  not  likely  to 
beceroe  chargeable  to  the  parish ;  and  therefore  it  would  be  very 
hard'dMit  a  roan  who  Aas  sufficieik^y  enough  to  be  trusted  with  i 
lease  worth  13^.  a  year  should  not  gain  a  setdement  by  it.— 
Byre  J.  took  it  tt^kie  within  the  letter  and  intent  of  the  law,thats 
man  who  is  capable. of  rett^ig  a  tenement  of  10/.  a  year  shooMlK 
settled  in  that  parish. — Pratt  J^    The  mischief  recited  by  tht 
statute,  and  intended  to  be  prevented,  is  the  vagrancy  of  poor  ptf- 
sons^  w-ho  used  to  come  into  parishes  where  there  was  the  hea 
stock ;  and  the  statute  desieribes  who  are  intended  by  those  POWi 
i9  toit,  such  persi^ns  as  are  not  capable  of  hh'ing  a  tenement  of  lA 
a  year.    .Now  this  nfim*s  sufficiency  is-  not  die  less  because  62.  ytr 
annum^  part  of  the  tenement,  is  m  a  different  pari^. — So  ni 
Curiam  :    The  order  must  be  quashed,  his  setdement  beiig 
b  L.  (a} 
A&nniented        19^.  Croft  T.  Gainsfimi^  Durham  Assises f  7Gv2.    EDiw^'f 
at  14/.  a  jeu      MSS. —  Two  jusdces  removed  Mary  Reed  and  her  ibttr  cUirei 
-Tb**^    from  Q.  to  a    The  Sessions,  on  appeal,  stated  the  foUowt 
reSuMid  tte      ^*^*®*    which  was    submitted    to   the   opinion    of    Etrb  C.i 
stackstinted,      ^^^  ^^«  JusTtcR   Reevi;  at  the  next  assizes  for  the  counrf*- 
and  Uie  profits     Samuel  Reed  lived  in  the  pari^  of  6r.  for  several  years ;  anil^ 
tpkeaaeparatelj  together  with  one  WilUam  Sokby,  about  eight  years  agOyW^ 
by  each,  is  not  a  fa„n  of  Mr.  £.,  of  G.y  viz.  two  closes  at  O.,  at  14/.  a  yei»* 
«.ffl^^t ^4^    ^^^  year:    Mr.  E.  would  not  let  the  premises  to  one  of  JJ 
to  each  to  singly:  they  condnued  one  year  upon  the  farm,  each  ofdii 

enable  either  of  paying  his  part  of  the  rent  for  the  first  half-year,  and  to  thaW 
the  tenante  to  naif-year  Solehy  paid  his  rent  to  Reed^  who  paid  the  whoiftii 
gain  a  settle-  jjr.  £.,  the  landlord.  The  hay  was  divided  between  It  IP 
SM^Mard  *^'*   ^°*^  ^^   pasture  equally   stinted   by  their  several  •t^ 

Barbam  toj/'-  ^'  ^\^edi  at  G.  till  his  death,  but  had  no  certificate  when  he  erf 
pl.  197. '      '     to  G.,  and  he  left  a  widow  and  four  children,  who  were  the  pr 

removed  by  the  order  above  mentioned.    This  case  was'arj 
the  bar  of  the  court  before  the  Judges  of  Assize ;  and  they 
opinion,  that  this  renting  did  not  gain  a  setdement  in  G*,  L^^-g^, 
the  statute  of  13  &  14>  Car,^,  c.l^.  expressly  requires  that  a  W 
shall  rent  10/.  a  year  before  he  acquires  a  settlement  in  rtP 
parish,  and  hath  enjoined  it  as  a  qualification  which  must  be  '"^ 

(n)  S.  p.  Ehted  V.  HoUiboume,  ante,  pi.  165. 
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piM  #itb;  for  tbe  Jegiriature  in  passing  the  act  had  a  regard  to 

tfae  abilitj  of  a  person  coming  into  the  parish  by  renting  a  tene* 

nent  of  1(V.  a  yeiur ;  and  conaidered,  that  a  person  of  thattSttb* 

itasce  vould  n.ot>  in  all  probability,  bring  a  charge  upon  the 

parish.   It  is  plain,  from  tlie.  state  of  the  case,  that  the  landlord 

did  not  think  either  of  them  of  sufficient  ability  by  himself  to 

SDSwef  the  rent  to  him,  and  for  that  reason  refusea  to  let  to  one  of 

ibemw'ngly.    It  I'urther  appears,,  that  each  of  these  tenants  paid 

kis  rent  severally,  and  therefore  each  of  them  was  tenant  of  only 

1L  a  jear ;  and  if  the  law  should  be  otherwise,  the  incoi)venienees 

ariiuog  from  it  would  be  mtolerable ;  for  if  40  persons,  for  the 

same  parpose,  were  to  rent  a  tenement  of  this  value,  each  of  them 

vould  beeatitled  to  a  settlement ;  the  manifest  design  of  the  statute 

would  be  tliereby  eluded ;  and  the  parishes  w&uld  be  loaded  with 

poor.    For  these  reasons  they  held  tha«oaia»  waA  her  eUklren  Us 

be  settled  at  CW  ao^  not  at  G. 

1A5)»  goutkwold  V.  Yokeford,  H.  T.  13  G.  2.  2  Burr.  S.  C.  140«   A  bouse  ofthe 
'^'J.  H.  bad  gained  a  legal  settlement  at  the  parish  of  Y.    He  vtdue  oi9n\j 
afterwards  hired  a  house  in  S.,  by  agreement,  in  writing,  in  the  ^t  io«.  ^J^^ 
words  iUlewing,  to  wit :  "  Memorandum  of  an  agreement  between  ^fJ^^oJ!^. 
''  John  Blocks  of  HintoUf  of  the  one  part,  and  J.  //.,  of  Y,,  on  year,  undef  ^ 
^  the  other  part,  witnesseth,  that  John  Block  aforesaid  doth  Itit  coTeimnt  that 
«  unto  •/.  H.  all  the  house  belonging  to  him,  being  in  5.,  at  the  the  kndlord 
"  yearly  rent  of  10/.,  with  all  the  land  thereunto  belonging :  the  *h<>"l^  ™J^«^ 
« laid  John  Block  is  to  build  a  stable  convenient  for  the  house,  also  J^^^wch  wSi 
<<  a  lading  for  washing,  and  to  sink  a  cellaR,  and  to  put  up  a  stovei  {„  f^et,  never  ' 
f*  chimn^  in  the  ViltSe  room*     Ail  this  to  be  done  between  tlu4  nude,  is  not  a 
^  and  MuJiadmat  next.    The  said  Block  is  to  bring  as  many  flaga  tenement  of  loi* 
^  8B  will  cover  the  said  lands,  in  order  .to  make  it  a  good  convenient  ^  y^^- 
^  bowling-grouiid ;  he  being  at  the  charge  of  brining  and  ground-* 
*'  age,  and  the  said- «/.  H«  at  the  catting  and  laying.    The  said 
*^J*H,  to  have  the  house,  with  the  premises,  for  three  years,  or 
^  fiNb  as  he  ahail  think  proper ;  and  to  come  in  at  Midsummer 
^  lexft.   The  rent  to  be  paid  half-yearly,  vis,,  5A  at  Ladyday^  and 
^  the  other  half  at  Michaelmas;  and  all  the  rent  to  be  cleared  off 
^  aileasriag  off  the  premises.    The  said  John  Block  to  be  at  the 
^  ^bargesf  ft  handsome  sign,  and  to  get  the  house  licensed:  but 
"the  said  J,  //.  to  be  at  the  charge  o£ tlie  licence."    The  house 
ttd  premises  before  and  at  the  time  of  making  the  articles  above 
ifedted,  were,  never  worth  nor  let  for  above  6L  10s.  per  annum ; 
WA  Bone  of  the  articles  above  said  were  performed,  by  which  the 
plMSkvd  might  have  made  it  worth  10/.  a  year.    «/•  i/.  did  not 
li^ODe  night  in  the  house;  but  his  wife  and  children : lodged 
tMefive  nights,  andno  longer :  hia  goods  were  in  the  house  above 
it^d^uotil  they  were  taken  and  sold  upon  an  execution:  his 
^vfe  and  faaiily  continued  in  the  town,  and  kept  the  key  of  the 
bMse  till  Michaelma4.^1u%!R  C.  J.    The  statute  of  13 &  WCar. 2. 
ksl2.  gives  power  to  the  justices-  to  remove  a  person  coming  to 
ketjdein  a  tenement  under  lOJ.  a  year:  now  here  the  justices  have 
ipicpraBBly  returned,  as  a  fact,. that  this  tenement  was  only  of  the 
pfate  oi&,  lOs.  a  year.    Indeed  they  say,  if  the  agreed  improve- 
pnthftd  been  made  it  might  have  been  worth  10/.  a  year;  but 
linthia  ia  merely  conjectural:  the  fact  returned  is,  that  it  is  only 
*0tth  eL  lOd — Pa43b  J.  looked  upon  this  state  of  the  case  as 
Deaot  to  be  the  true  one ;  and  said,  he  was  clear  as  to  the  merits ; 


)4»4  SBTTLBMfiNT  BY   RBKTINO   A  TSNEIfSNT.      [Ch«1V. 

tliat  the  material  thing  was  the  wtlae  of  the  tenement,  not  the  tent 
reserved ;  and  he  was  as  clear,  that  this  is  not  a  tenement  of  10^  a 
year;  for  both  at  the  time  of  the  agreement,  and  also  at  the  time 
of  the  removal,  the  value  of  it  was  but  6/.  10«.  a  year:  and  the 
mere  covenant  to  build  is  not  sufficient  to  bring  it  inthin  the  ioteat 
of  the  act. — Probtn  and  Chapple  Js.  concurred  in  the  opinion, 
that  this  was  not  a  tenement  of  10/.  a  year  value,  and  that  tkevaUe 
must  be  estimated  as  at  the  time  of  the  letting,  pr  at  least  of  the 
removal ;  and  the  mere  covenant  to  make  improvements  which 
were  nevqr  made  could  not  alter  the  case. 
A  ftrm  taken  196.  fVestw  V.  Kirtony  T.  T.  14 &  15  6.2.  Burr.  8.  C.  166.— 

at  iG^  a  year,     J.  /*.  being  settled  at  IV.  took  a  farm  of  10/.  per  annum  for  one 

for^aad  was  ^^^°  ^^^  past;  but  before  that  time  was  let  at  7/.  a  year  only, 
worth  no  mora  He  also  took  a  bye-tack  of  20».  a  year  at  K*  for  one  year,  and  be 
than  7/.  a  year,  and  his  family  continued  there  upon  the  said  tenement  10  montht. 
is  a  tenement  of  When  he  first  took  and  entered  on  these  tenements  he  was  not  of 
^S^^h^^  ability  to  stock  them,  having  only  two  cows,  two  pigs,  and  one 
prasslyfoun?"  horse,  all  of  which  are  not  sufficient  stock  for  such  tacks;  bat  be 
that  the  taking  ^&cl  household  furniture,  coppers,  brewing  vessels,  and  other 
was  AWtt/mt.  Utensils  for  brewing  ale  to  sell ;  and  had  a  licence  for  that  purpose. 
See  Kniveton  p.  Before  his  entry  to  the  1()/.  a  year  farm,  he  was  told  by  die 
m^Il^  former  tenant  that  such  tack  was  too  dear  at  10/.  a  year.  To 
^^^  ^        *       which  he  answered,  that  he  did  not  regard  the  dearness ;  fer  n 

it  was  10/.  a  year  it  would  gain  him  a  settlement,  and  put  an  end 
to  a  dispute  there  was  between  two  towns  about  his  setUemett; 
but  he  desired  such  former  tenant  to  take  no  notice  thereof  to 
any  body.  The  Sessions  confirmed  the  order  of  two  juodoei 
removing  F.  and  his  family  from  K.  to  W.  —  Lbe  C.  J.  The 
consideration  of  this  Court  must  be,  Whether  the  Sessions  baie 
stated  a  case  that  jusfffies  the  removal  of  this  man  and  his  familj 
from  K.y  by  showing  that  the  tenement  he  rented  in  AT.  was  under 
the  value  of  10/.  a  year  ?  We  are  not  to  determine,  the  lAttlff 
upon  the  evidence  given  to  the  Sessions,  but  upon  the  facts  stated 
and  the  adjudication  made  by  them.  Here  they  have  stated 
circumstances,  but  they  have  not  explicitly  stated  the  real  value, 
nor  have  they  adjudged  any  fraud.  The  value  of  the  man's  stock 
is  not  materia] ;  the  value  of  the  tenement  is  the  point.  The  act 
requires  the  renting  a  tenement  of  the  yearly  value  of  10/.  Tboy 
state  that  he  did  take  a  tenement  of  10/.  a  year  for  a  year  at£i 
indeed  they  add,  that  it  had  been  let  at  IL  a  year  formerly;  hnt 
it  might  be  then. worth  more,  or  might  have  been  afterwaids  in* 
proved :  it  had  for  five  or  six  years  been  let  at  10/.  ])er  asss* 
They  likewise  say  his  stock  was  not  sufficient  for  10/.  a  year;  bat 
the  quantity  or  value  of  his  stock  does  not  alter  the  value  of  the 
tenement.  And  they  also  state  a  conversation  between  him  and 
the  former  tenant,  who  told  him  it  was  too  dear ;  to  which  he 
answered,  that  as  it  was  10/.  a  year  it  would  gain  hhn  a  settle* 
ment,  and  put  an  end  to  a  dispute  about  his  settlement ;  vA 
desired  the  former  tenant  to  take  no  notice  of  the  matter  to  any 
body.  Yet  they  do  not  adjudge  that  there  was  any  fraud,  nor  do 
they  state  diat  it  was  under  the  value  of  10/.  a  year ;  and  the 
evidence  ratlier  proves  it  to  be  of  that  value.  They  must  expressly 
state  that  it  is  fraudulent,  or  else  we  cannot  take  it  to  be  so:  sod 
we  must  take  the  case  stated  to  be  the  whole  case.  He  wasi 
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tbtnht,  of  opmoB  for  qaavhiog  both  oti^H ;  aad  thfi  tbrf  e  odMv 

JiMbn  coacurring,  the  rule  for  quashiDg  both  orders  was  imide 

l&L  MgrAji  V.  Barkam,  M.  T.  25  G.2.  J?ifm  &  C.  SJl-  —  Ate  ••«• 
Theptqper  T.  AT.  and  ooe  J*  D.  jointly  hired  a.liouse  and  land  a(  iMi^^H^gi 
M*  fori  year  at  16f.  oer  aaiitfm^  (which  had  been  rented  at  i6R«yc«r 
nUapdjoiotlj  occupiea  the  house  and  tilled  the  land  iqt  the  jcte'jbrMre 
VMjeir;  and  at  their  joint  expence  tilled  and  9Qfwed  tbe  land  i  pw«mt.  b  not 
ipd jaodj  piid  tbe  rent,  t.  «•  each  the  like  sum.  —  The  Cooar  "^  ■  *^^  - 
ffwe  luaoimoualy  of  opinipn  thai  thia  waf  not  a  renting  of  |(M.  a  Scm  m  will 
inrio  eidier  of  the  tenants,  and  therefore  that  neither  of  them  gain  a  ifttla- 
ImU  gaio  a  settlement  thereby..  ami. 

Sec  Crqit «.  GwnsTord,  iiii««^pL  194. 
m  KMivekMV.  Titiington%  E.  T.^G.%.  Burr.  S.C.499.~  ThtwIiMoftlw 
XlFn  Wiag  settled  at  T.,  did»  upon  Lady-day  1749.  Uka  and  £"*S!;iSi 
opoB  a  fiirm  at  AT.  of  the  Yearly  value  of  8?.  of  Mr,  Hansoa^  alTSwIsi:* 
flfiu»  to  hold  from  iMn^ay  1749  to  Lady  day  1750  r  at  tordingtotfat 
^  tine  be.  witli  one  7*.  if*,  jointly  took  and  entered  upon  fwa»  if  nootlMv 
fsm  ID  the  sasne  liberty  of  T.  i}.»  t»  hold  from  Lnd^4ay  MMbnct^MK 


if^  Lady-day  1750,  of  the  yearly  valae  of  Si.  I5s*     At  the  '*|i\,_- 

ofukiug  the  said  farm  of  S/*  15s.  it  was  agreed  betiseea  the  I^^!|[|!T^^ 

iIIT.aod  T.  H.y  tliat  T.  //.should  have  and  take  one  half  ahoqieoTMLa 

the  corn  and  hay  ta  be  cut  from  the  said  farm  of  S/.  1A«*  rent  i  fBwr,idd  ajplos 

M  /•  IF.,  after  I;  //.  had  taken  and  aarried  away  his  half  ]|art  tcnsucv  In  land 

tlttttidcoro  and  hay*  should  be  pdssesaed  of  and  occupy  the  ^^       f!l^ 

[»«.  tor  his  share  of  the  said  farm;  T.  H.^  on  or  before  tlie  j^r, 
\^^^  October  1749,  took  and  earned  awav  one  liaif  of  t^ 
■find  oorn;  and  •/•  fV.  thereupon  ioMMediately  took  and  eon* 
I  ^""td^psssession  of  the  whole  farm  till  Lady-^ay  1750,  and 

el^kto  r.  ff.  for  the  same.«— Ths  Court  unanimottsly 
^^^  tfatt  this  tenement  thus  rented  by  the  paupev  in  K*  was 
tb  jeacly  value  of  10^.    The  act  of  parliament  fixes  tba 
nine  at  lOf. ;.  and  the  value  must  be  estimated  by  Mr 
K*);  and  always  is  taken  to  be  according  to  the  ventt  and 
tketeoib  8^  per  annumf  and  the  half  I/.  15<./  which.  Iw» 
I  tiUs  together  do  not  amount  to  10/.    Indeed  be  was  to- 
2*«ff«4f.  for  the  advantttre  he  was  to  have  after  the  crop 
^;  but  an  agreement  of  thia  sort  between  tbe  two  joint* 
^  cannot  be  considered  as  a  rent. 
|£jJ^Ui»i»fmw  V,  Northofi  M.  T.  7  G.S.  JBarr.  5.  C.571.—  a  tmnMnsof 
gfy  £-  //.,  tlie  father  of  the  paupers^  being  settled  in  N^  loL  a  yiaar 
I^Mitmement  of  10^.  per  annum  value  i»  the  parisli  of  X.,  and  ttken  witlioat 
lyfAarent  to  the  landlord :  he  lived  abow  40  days  in  a  part  '^^^^^^^^^ 
i5**>tii 40».  a  year  only  t  and  let  the  rest  to  un<fer*|eiiants.  —  HiSSuAAa 
1^*  CoBiT  of  King's  Bench  was  unanimously  of  opinion  that  tenant  Uw  only 
^^Itad  taken  a  tenement  of  the  value- of  IOk  a  year,  and  was-  i^ana  part  of 
P^°^  ail  the  time.    It  was  not  necessary  for  him  Id  occupy  it  it  worth  40f.  a 
JJ^;  &r  when  the  18  &  14  Car.2.c.}!2,  speaks  of  persons  y^**?^ "^ 
P»«  to  settle  in  a  tenement  under  the  value  of  lOt.  a  year,  and  ^^^J^ 
r'll  tot  rehire  a  persoiv  rentmg  a  tenement  above  that  ndue  to  i^,^,  taaaota. 
'*"^i^  XL  is  enough  if  be  rent  it,  and  reside  40  days  in  the  8.  C.  BL  B«^ 

003. 

l&liMr^***^*  Sootl^Sydtiiliam  v.  Lamflrtoa,  pL  19$.  sad  jmii^  Baa  a. 

^«^jw^,FL«0g,faair».  ^^ 


i46  SETtLIMBNTBT    REMTIMO   A   TBNBMEMT.      [CuU  IV. 

parish;  and  if  it  be  a  bond  fide  taking,  he  may  underlet  it  a»  he 

pleases. 
A  tenement  of  *^00.  SU  Matthews.  Betknal  Green,  v.  St.  Botoiph*s,  Aidgnle,  H.T. 
tbevo/iftfoflBL  7  G.S.  Burr,  S.  C.  574.  — ./.  F.  Iiired  a  dwelling-house  in  the 
a  year, taken  for  parish  of  A.  ot*  fV,  f^.,  for  five  months,  during  the  remainder  of  a 
five  months  at  |^|p,„  which  JV.  had  therein,  and  for  which  F.  agreed  to  pay  IV, 
the  gross  su^  ^^  ^^^  ^^  ^^  ^  ^^  came  with  Ills  fumily  to  settle  in  the  house, 
of  4A  for  the  ,  •i-i  •/•  ^i^^ii 

live  months,        ^^"  remained  in  the  same  the  nve  months  ami  a  short  time  over: 

will,  hy  A  rest-  t4)e  hou5e  was,  at  such  time  of  F.  taking  and  entering  the  lame, 
denoeonitof  worth,  to  be  let,  10/.  by  the  year. — ,Lorj>  Mansfield:  We 
40  days,  gain  arc  concluded  from  treating  this  tenement  as  being  under  \Ql,per 
VT  sTg  3  ^'"'^f"  value  by  the  finding  of  the  justices,  who  have  stated  it  as 
d  50.  '  ^  positive  fact,  that,  at  the  time  when  he  took  it,  it  wu  of  tlie 

*  vtilue  of  lOf,  per  annum:  It  was  then  worth  so  much,  to  be  let 

We  are  not  upon  the  evidence  of  the  value ;  if  we  were,  |)erhaps 
(a)  Fivemontha  this  might  come  a  little  matter,  short  of  tlie  calculation,  by  about  (a) 
4/.,  12 months  Sd.per  month.  But  the  ju)itices  have  concluded  us  by  their 
Stf.l2«.  finding.     Clearly,  the  rent  i8  not  material :  it  is  the  value  that  ii 

193^'^'  '^'       material.     So  is  the  case  of  South  Stfdenham  v.  Lamerton  (A);  aiid 

AsTDN  and  Hewitt  Js.  concurred. 
Xpubh'c  house        201.  Rex  v.  The  I/ihabilants  of  Framlingham  («),  T.  7. 13  GS. 
taken  at  10/,  a    Burr.   8.  €.  748.—  S.  C.  verbally  contracted  aiid  agreed  with 

pay  aUfiaruk  Lamb,  at  A/.,  with  an  orchard,  yard,  stable,  and  one  half  of  tbe 
oi/Mand  apples  growing  in  the  orchard,  (being  part  of  the  (arm  in  tlie 

charga  assessed  Occupation  of  //.,)  at  and  under  the  ytarlif.  rent  of  10^  p>y* 
thereon;  is  a  ji^i^  |^alf  yearly:  and  it  was  at  the  same  time  agreed,  thai  oil 
wffi"i*"t    1       parish  rates  and  charges  w'liU  whk'U  the  premises  should  become 

chargeable,  stiould  be  paid  by  H,t  and  not  by  C.  the  tenant. 

Soon  after  H-  drew  up  an  agreement  in  writing,  with  ret^pcct  to  the 

above  hiring,  in  the  words  following,  viz.  *'  29th  «/<//y  1765.  Then 

"  leat  to  C,  the  Lam  in  M.,  orchord  and  yards  on  the  lower  part^f 

**  the  Hows,  and  the  stall  that  belong  to  the  cartlodg;  theoneluilf 

**  of*  the  apples  to  be  the  property  oi*  the  said  .S.  //.,  and  tlte  other 

•*  fMirt  the  property  of  the  said  iS.  C     The  rent  is  1<V.  per  year  of 

•*  lawful  money  of  &r/i^<' flr//e«  ;  and  to  pay  the  rent  hal fy early,  thit 

**  is  to  say,  at  old  Ladt/  and  old  Michelmes  day.     'Tis  agreed,  ttut 

**  if  in  case  S.  C  give  warning  at  a  Laduy  to  leave  the  premeciei 

"  the  Micheimes  following  ;  and  likewise  if  S'. //.  give  warninsrata 

"  Ladt/t  to  quit  the  primeces  thv  Micheimes  following ;  the  said  &n. 

;«.  '*  do  agree  to  the  above  mentioned  words.     As  witness  my  hind: 

**  S.  f/."     AikI  brought  the  same  to  C,  to  be  signed.     To  which 

C  objectetl,  en  account  of  no  mention  bf'ing  made  in  such  wriuea 

'  agreement,  with  respect  to  his  being  exonerated  Jrom  thepai^K^ 

of  rates  .*  to  which  H.  refUied,  ^*  that;  is  was  an  oniissiou  thiough 

'*  fitrgetfulness ;  but  that  he  meant  the  contract  should  be  u.vof** 

'*  STOOD  in  that  manner."     Which  agreement  appeared  to  tht 

Court  to  be  signed  by  S.  //.  only :  but  //.  on  bis  exaniinstina 

upon  oath,  declared,  ^*  that  he  believed  C  signt*d  a  eounterpatf 

.  "  thereof;  but  could  not  find  the  same,  but  had  seen  it  about  i^ 

.  **  or  three  years  v^ince,  accordiug  to  the  best  of  his  remenibranoa 

^*  and  -  bellelV      C  entered  on  the  premises  at  Mickaeimai  dof 

following,  and  held  the  same  for ^tfrye'/rr^  then  next  folloiiii>|t» 

and  paid  the  said  S.  //.  the  yearly  rent  of  10^.  for  each  of  tlieMid 

jeara.    And  it  further  appeared  upon  the  exianiinauon of  H* ^f^ 

(a)  And  lec  Eex  v.  &.  Fkul,  Deptford^/iMri  pk  206. 
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oatb>  and  al<o  of  C,  that  C.  did  not  pay  any  parish  rates  for  the 
jimnisfs,  but  that  all  the  parish  rates  were  paid  by  f/.,  fur  the 
Mt  time  that  C.  occupied  the  premises,  purisuant  to  H*»  under- 
tikinj;  and  agreeineitl  witii  C.  at  the  trme  C  tirst  contracted  for 
the  premises.  And  it  further  appeared  on  the  respective  exannin- 
atioosof  f/.  and  €,.  upon  oath,  that  in  case  the  said  C.  had  paid 
thepinsh  rates  aforesaid,  //.  would  not  have  expected  to  be  paid; 
Borwoald  C.  have  consented  to  pay  the  said  yearly  rent  of  10/; 
iotiht  premises.  —  Loitu  MANSPiELD-and  the  rest  of  the  CourT; 
vere  of  opinion,  that  this  was  a  good  taking  a  lease  o^  a  tenement 
of  the  jearly  value  of  10^.,  within  the  intention  and  meaning  of 
the  act  of  parliament.  It  turns  upon  the  credit  given  to  the  person. 
Nov  here  credk  is  given  to  this  man,  for  10/.  a  year.  He  con« 
tnctedforit  at  that  rent ;  and  he  paid  that  rent  to  his  landlord  for  it. 
It  mt  rni/  irW  bona  fide  taking  a  tenement  of  that  yearly  value. 

202.  Rtx  V.  Bilsdaie  Kirkham(a).  T.  T.  \6  G.  3.  3  Burr. 52^ A  tenement 

r.  V^.vent  from  the  parish  of  B,  K,  to  B,  fV.,  and. there  married  under  the  vsIim- 
.  &  the  pauper,  who  then  rented  a  tenement  of  4/.  a  year,  and  he  ^  ^^-  ay«?«r> 
Mcupied  the  said  tenement  with  her  during  his  life.     He4i(«er-  '«"*«*  fr"™ 
tinUdied,  leaving  the  said  5.  the  pauper.     Evidence  was.  offered  ?fil?li,*i/™ 
k^prorethat  this  tenement,  at  the  time  the  man  occu|Med  it  with  time  during  tbf 
[■liivife,  was  worth    1.5/.  a  year,  though  let  at  no. more  than  4/.  occupfttion  of 
I  In  the  Sessions  rejected  \hh  evidence,  ami  determined  on  the  tlie  p«uper  lie- 
IteJt  actually  reserved;    which    being  under  \0L  a  year,   they  conu!notth9 
I  Mjodged  that  the  pauper  was  not  settled  in  the  parish"  of  B.  W.  !^"'wiliglto 
hjrreHting  such  tenement.  —  B^'  Lord  Mansfikld  :  The  justices  «  settlement, 
Wvedohe  wrong,  in  not  receiving  the  evidence  of  the  value  of  the  althuugh  no 
w"«nt  beyoml  tKe  rent  paid.     Every  lease  from  year  to  year-  aUemtionbe 
^jwifresb  every  year,  and  is,  in  point  of  law,  a  new  dmiise..  «n*deiaili« 
Ifihe  tenement  was  of  the  value  of  10/  a  year  any  year  during  '**'' 
the  man't  occupation  of  it,  he  will  thereby  gain  a  settlement.—^' 
'■^  case  v»i  sent  bMck  to  the  Sessions  to  receive  evidence  o\'  the 
^Mhre;  vfajch,  being  certified  as  above,  the  Court  held  it  a  good 
*tflemeiit. 

'  *S»  «ei  V.  Maffhull,  E.  T.  24  G  3.  Editor*^  MSS.  --H.G.^  pwper.  ft- 
Jj^  •  tenement  in  Mtghvll  consisting  of  a  cottage  and  an  acre  of  ""[J' ^  ^^^lltA 
W,  of  the  talue  of  ll.  per  annum,  by  verbid  agreement,  of  Lord   JJ|^  hUSordaf- 
A.  for  eleven  year*^   and   was  also  to  pay  the  taxes.     H,  G.  terwaids  le. 
F^ pauper)  let  this  tenement  by  a  like  iigreement  for  his  whole. ceiveii rent 
J"!" '0  W.  at  the  same  rent  and  terms;    and  it  was  agreed  «omeiime» from 
f'^nthe  pauper  and  iV,  that  the  latter  sJiould  pay  his  rent  to,,****  pauper, 

IjqhI  tj     w       *     ^  ^*    *i       *•  !•  .1  •     I   Ta-  •      .1      *  somen mv»  from 

ZLt'     *^V?^««ge    ^I^S/^  »»*«.<»";.«»*•»"«  '*^«t'"K^    »"    ^Kiheunderte- 

yp«wfl  01  E,  L-,  who  had  taken  it  w  the  pauper  at  til.  a  year.  ,^,„. 

11^ entered  into  possession  of  the  land,  and  «er  the  cottage  ta.L.  at  'I1ie  pauper, 

"^•flierent  of  3/.  a  year.     The  "pauper  some  time  afterwards  after  the  wnder-» 

'«««i a  tenement  for  75/.  in  Metling.;   and  resided  on  it   three  l^ung  look 

>««Mhen,  being  sold  u|)  by  his  landlord  and  distressed  in  his  ""^/^J^'^^ 

^CQiuttances,  he  returned  in  1780  to  M^/oA;///*  (having  given  up  made.up  lO^. 

"^ Jenenuint  in  Mrft'inpi)  with  only  a  few  lu>u:$cho)d  goods,  and-  Adjudged,  that 

.^*  cottage  of  fT-  IV/jod  of  the  value  of  3/.  a  year,  on  which  he  li«  c«i«tiniied 

JP«»ded  above  a  year.     tVi    was   taken  for  tenant   to   Lord  S.  «f o*»'  »*'  »*»« 

^wtlve  whole  premises  in  Maghull,  and  secured  to  Jiis  lordship  the  Jl^'^Jl'^JJI!;"*' 

'*ot  iijr  |*Y{j  gj^^   \T7^}  by  the  jonit  bond  of  hiuiself  and  the  gainwl  a ietiln- 

P***Vw.    w^  nigj,  received  from  L*  one  year's  rent  of  the  cottage^  meut. 

(a)  And  Ke  Rex  o.  Aston, /nMt, pi.  811.  ^*^  C|||y^ 
L  2 
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distrained  her  for  another,  and  the  third  year  sTie  had  no  goods  1 
difttrain  on.  The  pauper  having  by  an  artifice  got  fV.  (rom  hoai 
entered  without  his  consent  on  the  acre  of  land,  and  began  to  mo 
it.  fV.  on  his  retufn,  by  the  desire  of  his  wife,  who  was  tl 
pauper's  sister,  permitted  him  to  make  the  hay ;  and  the  paop 
continued  in  possession  of  the  land  more  than  '40  days,  whilst  i 
resided  in  the  cottage  which  he  took  from  W»  Wood;  but  1 
never  received  any  rent  for  the  cottage  occupied  by  L.  Tl 
pauper  in  1780  paid  Lord  S.'s  agent  SL  Ss,  in  part  of  the  re 
for  that  year.  The  agent,  considering  him  as  having  obtai» 
the  possession  fraudulently,  but  being  glad  to  get  the  rent  fro 
anybody,  the  pauper  and  IV.  entered  into  a  joint  security  to  La 
S.  for  the  residue  of  the  rent  for  1780,  which  was  never  pd 
The  Sessions  held  the  pauper  to  be  settled  in  MaghuU. —  Coci 
HILL  showed  cause:  He  said,  the  underletting  of  the  tenement 
(a)jinie,jii*  IL  made  no  difference,  for  which  he  cited  Rex  v.  Llandverras,  { 
199*  The  pauper  continued   answerable  for  the  rent;    Lord  S.  co 

sidered  him  as  his  tenant,  and  accepted  rent,  and  took  secini 
from  him«  As  to  the  circumstance  of  his  ^  obtaining  possessii 
again  by  fraud,  it  was  entirely  immaterial,  since  it  was  not  nece 
sary  that  he  should  continue  in  the  possession.  —  Fielding  conir, 
observed,  that  the  taking  of  the  7/.  a  year  was  by  a  parole  agra 
roent  for  1 1  years,  and  therefore  amounted  only  to  a  tenancy  ] 
will ;  that  an  estate  at  will  was  undoubtedly  sufficient  to  gain 
settlement ;  but  it  appeared  from  the  circumstance  of  the  can 
that  the  will  was  determined  before  the  taking  of  the  S/.  a  yei 
from  Wood.  When  the  pauper  took  an  under-tenant,  the  assign 
(6)  Co.  Lit,  57.  ment  destroyed  the  estate  at  will.  Lord  Coke  says  (^),  tbft ; 
*'  tenant  at  will  grant  his  estate,  the  grant  is  void,  but  the  v\\\  i 

determined.     If  the  original  taking  was  then  out  of  the  questia 

it  would  be  incumbent  on  the  other  side  to  show  a  fresh  takiof 

which  it  was  impossible  to  make  out.     The  bond  could  notatnoui 

to  a  iakinfr;  it  was  only  a  security ;  or,  at  most,  being  joint,  wow 

make  the  pauper  tenant  only  of  a  moiety ,  which  was  not  sufficiet 

in  value.  —  Lord  Mansfield:    This  case  is  very  particulan 

circumstanced.     It  never  did  occur  before,  and  probably  nert 

will  again,  and  can  never  be  an  authority.     It  would  certainl 

be  difficult  to  show  that  a  new  lease  was  granted ;  but  I  take  i 

the  other  way  :  and  I  am  of  opinion  the  old  one  never  was  deta 

mined.     Lord   S.  never  gave   the  pauper  up  as  tenant,  and  b 

continued  liable  for  the  rent.  —  Buller  J.     There  is  someW 

of  a  contradiction  in  the  case,  stating  that  the  other  nian  ^ 

taken  as  tenant ;  but  it  does  not  follow  that  the  pauper  was  j^vtt 

up.     Lord  S.  meant  to  continue  both  him  and  his  under-teoai 

liable.  —  Order  confirmed. 

A  fraMdalent  204..  Ashburton  v.   Woodland,  E.  T.  26  G.  3.  1  T.  R-  261.; 

reniingof  ate.  xhe  pauper  T.  G,was  a  day  labourer,  and  settled  in  the  parw 

T^mti^kl    orW.by  servitude.  He  went  into   the  parish  of  A.,  where  li 

lag  a  airm  of      rented  a  cot-house  at  1/.  12^.  per  annum,   in   which   he  resides 

that  value  trith.  While  he  so  rented  it,  on  or  about  October  1782,  betook  ^'^f?^,^! 

out  being  able     for  one  year  in  W„  at  the   rent  of  10/.  10*.  of  one  M*  ^'M 

to  itockic,  will    ^ho  resided  in  the  said  parish,  and  rented  this  together  with  otw 

not  ^aqi  a  set-  '^  °  ^ 

(e)    At  a  former  Sessions  the  cvi-     of  opinion  that  his  testimooy  ^^ 
dence  of  J/.   NviihcoU  was  rejected ;     miasible,  sent  the  case  down  to  w. 
.  but  the  Court  of  King**  B«nch  being     stated,  and  to  receive  his  erideac*' 
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gnoondof  Mrs.  7*.»  and  paid  the  poor-rates  thereof*  being  by 

covenaot  to  be  reiinbursed  by  the  aaid  Mrs.  T.  .*  the  pauper  did 

sot  stock  it  at  all,  but  at  Christmas  hi  the  grass  for  Si.  Ss. 

lo  JB.  B,  [without  the  privity  of  A^.)  until  the  Ladif-day  following. 

J3.  stocked  it,  and  paid  the  rent  to  G.,  who  afterwards,  but  not  on 

Hioe  day,  paifi  N.  his  landlord   5/.  5s.  for  a  half-year*8   rent : 

several  persons  had  offered  to  take  the  grass  of  the  pauper  before 

Jie  let  it  to  J?/  the  pauper  laid  up  the  ground  for  mowing,  and 

Aen  let  the  shred   or   mow  .to   M.    iV,  for  5/.    S».   and  the 

sfter-grass  for  2/.  2^*    at  the  end  of  the  year,  when  he  came 

lo  settle  accounts  with    M,   the    pauper   received    2/.    2s.    on 

Uance  of  accounts,    after    allowing  5l.    5s.    to    N.    for   the 

kaifyev's  rent  then  due  :  N.  did  not  apply  to  the  pauper  to 

tike  this  ground,  hut  the  pauper  applied  to  him,  and  he  readily 

trusted  hioi ;  assigning  as  reasons,  that  he  believed  bim  to  be  an 

koestman,  though  a  day-labourer,  having  known  him  upwards  of 

S9  jears,  and  that  be  had  heard,  just  before  he  let  him  tne  estate, 

ikt  die  pauper  had  received  a  legacy  from  a  brother-in-law  equal 

te  the  year  s  rent :  N.  had  frequently  made  a  practice  to  take 

gtouDd,  and  let  it  out  again  in   parts  and   parcels :  three  yean 

invioag  to  the  taking  of  the  above  meadow  the  pauper  applied  to 

fte  parish  officers  of  W.  for  relief,  on  account  of  sickness,  and 

9»  relieved  by  them:  about  half  a  year  after  the  expiration  of 

Ae  term  for  which  be  took  this  meadow,  bis  wife  applied,  and  re- 

pciTed  pay  of  the  parish  of  fV.y  he  then  being  sick  in  the  Exeter 

sflipiuil:  he  made  a  fresh  agreement  for  taking  another  field  of 

^^at  lit.  per  annuwy  on  the  morning  of  the  day  he  was  examined 

bef«e  the  justices    touching   his  settlement.     And  the  Sessions 

^oQamiously  of  opinion,  that  the  taking  of  the  said  field  was 

fnudolent— WiLi-ES  J.   delivered   the   opinion  of  the  Court, 

«ttt  the  conclusion  of  the  justices^  upon  the  facts  stated  in  this 

^^1  tht  it  was  a  fraudulent  taking,  was  right,  and  the  order  of 

Ik  Semons,  confirming  the  order  of  two  justices   by  which   G. 

•wl  his  wife  and   children  were  removed  from   A.  to   fV.,  was 

aCrmed. 

205,  Simnbum  v.  MMridge  (a),  H^  T>  27  G.  3.  1  T. R.  598,—  Smmm  rnwyU 
*•  /*•»   the    grandfather     of    the     pauper,     J.  P.,     acquired  cmnHbrad  sa 
«  lettlemeot  in    M.   by    renting  a   tenement    of    lOl.  a    year;  '*^I"*J""5 
^  the  said  settlement   was  the   derivative  settlement  of  the  JJJ  toJmnrt. 

C^»  J.  P.,  after  his  so  acquiring  a  settlement  in  M.y 
H  then  a  family,  was  appointed  to  be  a  herd  to  several  per- 
-M  having  a  right  of  common  upon  a  large  and  extensive  common 
<*»«3ie  lying  in  the  township  of  /f.,  in  the  parish  of  H.:  He  ac- 
coroiagly  entered  upon  his  said  employment,  and  removed  with 
^  f^ly  to  a  house  situate  upon  the  said  common,  where  he  re- 
'^  lereral  years,  and  until  his  death  ;  as  a'reward  for  his  said 
^^K^ca,  be  was  allowed  the  exclusive  enjoyment  of  the  house, 
JW  of  a  parcel  of  meadow-ground   adjoining  thereto ;  and   the 

n^ise  aad  ground  were  worth  SO/,  a  year The  Coort  thoug^bt 

^oubt  could  be  entertained  upon  the  question  :  for  they  said, 
™  the  service  of  the  pauper  was  eouivalent  to  his  paying  rent; 
*«  that  the  commoners,  instead  of  giving  him  so  ihuch  money  by 
•*yoC  wages,  had  permitted  him  to  occupy  this  houic  :  that  the 
^**  ttpressly  stated,  that  the  pauper  had  the  exclusive  enjoy-  ^^^ 

M  See  Bex  v,  Minster,  ante,  pi.  188 ;  Rex  v.  Kektem,  cmte,  yl.  185* 

h  3 
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(a)l  T.  R.458. 

Lmd  of  the 
▼alueof  6/.  lOf. 
a  yvaTfOnwiiich 
the  pauper 
buih  «  pQsi' 
tmndmi'if  and 
which,  by 
agreement 
with  his  land- 
"lord,  he  was  to 
itake  away  on 
quitting  the 
premises,  is  not 
a  tenement  of 
ludicient  value, 
altliough  he  let 
the  mill  for  91. 
a  year. 


Secthecaaeof 
Rex  v.  Min- 
worth,  OHie, 
pLl45. 


A  tenement 
found  to  be  of 
tlie  value  of  4s, 
jR  week,  at  all 


inent  of  the  premises  in  question,  which  were  worth  26^.  a  year; 
that  po.^8es8ion  could  not  be  stated  in  stronger  terms ;  and  that  the 
case  of  Rex  V.  Fillong^e^  (a)  was  much  stronger. 

*2t)6-  Rtx  V.  Londonthorpe,  T.  T.  35  G.  3.  6  T.  R.  877.  - 
t/.  /.,  miller,  took  a  tenenit^nt  in  the  hamlet  of  S-  at  6/.  6f. 
a  year,  in  which  he  resided  near  three  years,  and  the  greater 
part  of  that  time  rented  of  the  IcN'd  of  the  manor  of  S.  a  piece  of 
waste  ground  in  the  hamlet,  at  the  yearly  value  of  10^.  6d.^  upon 
which  he  had  the  privilege  of  building  a  post-windmill,  and  whk'h 
he  was  at  liberty  to  remove  at  pleasure.  He,  accordingly,  built  i 
post-windmill  upon  that  ground,  at  the  expence  of  120^.,  and 
worked  it  for  about  three  quarters  of  a  year,  but  rented  the  ground 
for  iwo  years  and  a  half,  iIh;  greatest  part  of  which  'time  the  mill 
was  standing  thereon.  The  mill  was  constructed  upon  croti 
traces,  laid  upon  brick  pillars,  but  not  attached  or  fixcJ  thereto, 
which  is  the  usual  mode  of  building  mills  of  that  nature.  Ana  the 
mill  was  considiTcd  as  the  property  of  the  tenant.  He  ^et  it  to 
one  J,  for  a  quarter  ot  a  year,  at  tl>e  rate  of  9/.  per  annum ,  durinp 
which  time  Mie  pauper  resided  in  the  said  tenement  of  tl>e  rent  n( 
&.per  annum.  The  pauper  afterwards  sold  the  mills  as  a  chattel 
interest,  and  it  was  taken  away  by  the  purchaser  without  any  in- 
terruption of  the  landlord ;  no  rates  were  ever  paid  or  deniandinl 
for  the  mill,  or  the  ground  on  which  it  stuod.  The  question  for 
the  opinion  of  the  Court  is,  Whether  the  pauper,  by  living  upon 
his  tenement  of  6/.  a  year,  and  renting  the  piece  of  land  at  IOjc  U*^ 
and  afterwards  building  and  working  the  mill  for  the  time  afore- 
said, and  letting  the  same  for  a  part  of  the  term  as  above  stated, 
was  to  be  considered  as  holding  U)/.  a  year,  and  to  hzx^  gained  i 
settlement,  either  in  respect  thereof,  or  as  having  purchased  n 
interest  in  the  said  hamlet  of  the  value  of  30/.,  nnd  residing  in  the 
said  hamlet  at  the  same  time  for  above  the  space  of  4<)  days?— 
Lord  Kenyo^^  C.J.  There  is  no  doubt  but  that  the  taking  ofA 
windmill  attached  to  the  ground,  of  the  value  of  10/.  a  year,  will 
confer  a  settlement;  ?ipreecipe  will  lie  for  such  a  windmill.  The 
taking  of  a  rabbit-warren  was  also  held  to  give  a  settlement,  b^ 
cause  ic  was  a  tenement;  and  so  in  tlie  case  of  the  land-iale 
colliery.  But  this  windmill,  as  described  in  the  case,  is  nothing 
but  a  chattel.  And  if,  in  questions  of  this  kind,  we  were  merdj 
to  consider  the  ability  of  the  pauper,  without,  at  the  same  tlmef 
considering  whether  he  rented  a  tenement,  we  should  abandootli^ 
statute  altogether,  and  the  decisions  upon  it.  It  might  as  well  he 
said  that  an  iron  maltmill  would  give  a  settlement.  This  post* 
windmill  was  the  sole  property  of  the  tenant  himself;  and  it  wn 
not  fixed  in  the  ground,  but  detached  from  it.  But,  in  onlerlo 
confer  a  settlement,  it  should  be  so  connected  with  the  land  a&i  in 
legal  contemplation,  to  fall  within  the  description  of  a  tenement. 
—  Grose  J.  This  mill  was  a  mere  chattel,  and  was  the  property 
of  the  tenant,  and  not  of  the  landlord  :  ahd  it  is  no  more  a  tene- 
ment than  a  large  coffee-mill  put  up  by  the  tenant  in  his  house. 

207-  Rex  v.  Hellingley,  T,  T,  48  G.3.  10  East,  41.  — .//'•(*) 
hired  a  house  at  B.  by  the  week,  paying  4*.  a  week  for  the  same, 


(6)  One  poiDt  made  in  this  case  was, 
that  J,  P.  was  a  soldier,  and  therefore 
unablo  to  gain  a  srtflmnettt  by  rentiog 


a  tenement,  but  upon  this  point 
Court  gave  no  opinitm. 
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and  teoM  therein  for  three  months;    The  house  so  hired  and  oc-  timci  oT  Hie 
•espied  by.  him  is. at  all  times  of  the  year  of  the  value  of  4i.  a  week,   y«,r.  if  let  Ay   ' 
jY  taken  by  the  week  ;  but  is  not  of  the  value  of  10/.  j^r  annum  ike  tveek,  but 
to  be  taken  by  the  year.     The  question  reserved  was.  Whether  not  lo  be  of  the 
.J.  P./Tiined  a  settlement  under  the  above  circumstances  ?<—  Lord  ^•'"*  ^^liPi'  * 
ELLfissoBouGii  C.  J.   The  Court  is  clearly  of  opinion,  that  no  J^Jj^^r  ^ 
KirJement  vas  gained  by  the  pauper  in  B.    The  words  of  the  «^nnot^nfer  • 
ftstiite  enable  the  justices  to  remove  any  person  who  **  shall  come  lettlcment  on 
."to settle  in  any  tenement  under  the.  i^early  value  of  IO/.»"  that  is,   the  occupier  by 
Qpon  a  tenement,  the  value  of  which  ]s  to  be  estimated  by  its  an-  reHidingthewoo 
jual  value,  to  be  let  by  the  year,  at  the  time  o?  tlie  party's  coming  ^**  ^Odeyt. 
toiettle  upon  it.     it  need  not,  \n  fact,  be  let  for  a  whole  year,  it 
juj  be  let  by  the  week,  or  the  day  ;  but  those  lettings  are  only 
.ndia  for  ascertaining  the  yearly  value,  if  nothing  appear  to  the 
cQiUmy;  but  when  it  is  expressly  found  that  the  tenement  was   * 
Bot  of  the  value  of  10/.  if  taken  by  the  year,  it  is  impossible,  by 
•itij  msonins^,  to  make  the  matter  more  clear.   Suppose,  however, 
tkit  it  might  be  let  every  week  in  the  year  at  4^.  a  week,  which 
vouid  amuunt  to  1(V.  8^.  and  a  fraction ;  I  ask  whether,  in  fair  * 

'CitiiQation,  that  would  be  of  equal  value  with  a  tenement  of  the 
nlueoflQ/.  a  year  to  let  by  the  year?     Whether  the  difference 
ofSkand  a  fraction,  to  be  made  b^  .52  successive  contracts^  would 
k  an  equivalent  for  so   much   additional   trouble    and    incon- 
«veoience  ?    Nobody  would  hesitate  to  say,  that  such  a  tenement 
.*«  not  of  the  value  of  10/.  to  be  let  by  the  year.     But  the  estate, 
.ipeikiiig  of  yearly  value,  means  the  value  of  the  tenement  to  be  let 
if  (i«  ^r.  — Grose  J.  agreed. — Lb  Blanc  J.    When  the 
J^eipeab  of  the  yearly  value,  what  else  can  be  understood  by 
^  expression  but  the  value  to  be  let  by  the  yearf     It  has  beea 
•beid  iodted  by  construction  of  the  statute,  that  a  settlement  may 
be  gained  by  taking  of  a  tenement  for  less  than  a  vear^  provided 
,it  is  of  an  aliquot  value,  which  would  amount  to  lo/.  a  year.     But 
i  IS  oooe  of  the  cases  where  that  has  been  decided  diif  it  appear, 
^  the  estimated  value  depended  on  the  mode  of  letting  by  the 
.week,  or  other  shorter  period  than  a  year.     But  the  letting  at  se 
nucb  by  tbe  week  or  the  month  was  merely  taken  as  a  criterion  of 
.the  yeariy  value  :  and  this  is  an  answer  to  all  those  cases.     Here, 
'I'^'erer,  it  is  stated,  that  the  value  of  10/.  within  the  year,  de> 
cP^ded  on  tbe  taking  being  for  a  shorter  period  than  a  yea^  and 
•Bo  person  would  have  paid  that  yearly  value  for  it.     If  this  tlien 
■ve  allowed  to  confer  a  settlement,  the  next  thing  contended  for 
.VQOJdbe,  that  a  field,  which  nobodv  would  take  for  10/.  a  year,  if 
||coQ|<l|je  let  out  by  the  tenant  for  one  night  (which  he  might 
do  tft  drovers  of  cattle  on  the  road)  nt  that  rate,  would  confer  a 
•f^ienent.    I  am  not  disposed  to  extend  the  words  of  the  act 
furt/in'  than  the  cases  have  already  gone.  —  Baylby  J.  This  case 
V  <o  clear,  that  I  regret  that  the  Sessions  were  prevailed  upon  to 
.rettrre  it  for  our  consideration.     The  question  is.  Whether  the 
^Iveofthis  tenement  be  10/.  a  year?     To  ascertain  that,  the  .     | 

<NMj  fair  criterion  is,  whether  it  would  let  at  a  single  letting,  with- 
•^  further  troul)le,  for  that  sum ;  if  it  could  be  so  let  at  a  single  ^ 

7^%  tbe  landlord  might  reside  elsewhere  at  a  distance :  but  if  ^ 

Its  to  be  Jet  weekly,  he  must  either  reside  upon  the  spot  himself, 
*°^  We  so  much  additional  trouble  in  letting  it,  or  he  must  .  „ 

^«y  somebody  else  there,  and  pay  him  for  his  trouble:   ia      .*.:.-■ 

L  4 


\ 


%Miier  e«fte,  hktt  of  the  lOT.  obfttoed  witlmi  the  year  bj 
lettkits  woold  go  either  to  conpensate  himself  ibr  his  trm 
Ift  demn^ing  the  expence  of  his  aeent :  besides,  the  risk  of 
%efnr  able  to  let  it  for  three  weeEs  in  the  courae  of  the  ye 
isMS  case  the  actual  rent  would  be  reduced  under  1<W.  a 
The  statute  then,  speaking  of  the  vtarlg  value,  and  the  qi 
Mng,  KFhellier  the  tenement  were  worth  lOL  a  year  to  be  ieti 
single  letting,  without  further  trouble,  and  that  being 
by  the  case,  it  is  clear  that  no  settlement  was  gained  by  the 
perVt  ooeiipsAion  of  it*  —  Order  of  Sessions  confirmed, 
flc^&iglbr 40       ^^*  ^^*  ^'  *•  P^^i Deptfortiy  H.  T.  51  G.S-  IS  Eeifi^, 
dftys  upon  a        Removal  from  />.  to  G. ;  order  quashed,  subject,  Ac    The 
tfln«iiicDt,«fihe  per  at  Ckrisimas  1807,  rented  a  tenement  of  E.  B.  in  G^  «k 
yMrij  '*'^V^    tfided  upon  it  mere  than  40  days,  under  an  agreement,  by  whi 
i«d  MKdii*    ^^  stipulated  that  he  should  pay  10^  by  the  year  te  J9. ' 
nict  radtaMt,  ^'^  teneaaent,  and  that  B.  should  pay  all  taxes,  rates,  and 
will  confer  a       whsitkoever;  which  he  did.     The  Court  of  Quarter  Session! 
MttkmentupNi  of  opinion,  that  if  the  taxes,  rates,  and  charges,  usually  d< 
tfaaiMMiiL         the  tenant's  taxes,  are  to  be  deducted  from  the  Itf.  whidi| 

tenant  agreed  to  pay  the  landlord,  the  said  tenement  was 
the  annual  value  of  10/.  .*   but  if  those  taxes  are  not  to  bel 
ducted,  the  said  tenement  was  0(  the  value  of  10/.    The  cssel 
reserved,  in  order  to  bring  under  the  revision  of  the  Cooitj 
(a) Ante  iiLaou  judgment  in  the  case  of  Rex  v.  Framiingham.  {a) —  Load  Eil 

BOROUGH  C.  J.  If  we  were  sitting  to  hear  the  case  of  The  Kr 

FramHngham  now  argued,  the  argument  might  have  weight; 

it  having  been  settled  nearly  40  years  ago,  that  the  rent  ri 

(all  iVaud  apatrt)  is  to  be  taken  as  the  criterion  of  the  value 

'tenement,  widiout  reference  to  the  payment  of  the  rates  aad 

by  the  landlord,  we  are  not  now  at  liberty  to  disturb  that 

any  speculative  opinion.     The  tenant  may  be  said  to  obtain  i 

for  a  tenement  m  one  sense  of  the  yearly  value  of  10/*; 

I  cannot  say  that  the  former  decision  is  so  directly  agtf f 

words  of  thie  act  as  necessarily  to  be  wrong.  —  Grose  J. 

4ielter,  stare  decisis.    The  very  case  has  been  already  deteri 

>*^  Le  Blanc  J.  If  we  were  to  decide  against  the  iormer  ' 

•would  let  in  the  deduction  from  the  amount  of  the  rent 

-of  every  payment  to  be  made  by  the  landlord,  which  might 

been  thrown  upon  the  tenant*    The  rule  being  settled 

4Nt  is  better  to  abide  by  it.  -^  Baylet  J.  There  is  quite 

ttlfinty  enough  in  settlement  cases ;  and  when  a  point  has 

<onee  decided,  it  n  best  to  adhere  to  the  decision.  -» 

'Sessiotts  <|uashed« 

TiMtaking  ofa      fM^  Reg  v.  Pw4ey,  T.  T.  52  G.  3.  16  East,  126.-- The 

tamient  'OOcupfcd  for  a  year  a  cottage  and  garden  in  Stmning,  of  i 

7*''^'^  •*'•   Mai  value  of  4/-,  and  also  held  a  piece  of  land  for  the 

SS^aT^"    penod,  at  the  rent  of  61.  lOs.  for  that  year.     This  land  had  bo 

Luidloid  irtHi     cropped  by  the  landlord  with  clover  aad  grass  seeds,  previooslj 

clovar  and  gran  lettmg  thereof  to  the  pauper,  and  in  consequence  of  its  beieg  i 

aacdt  when  let    crop{^,  it  was  worth  6/.  lOf.  for  that  year ;  but  had  it  net  b« 

^^'w^wi    •^^'^PP^  ^y  thejandlord,  it  would  have  been  worth  only  ^^ 


a  year  hot  P^  3^®**"'  — ^^^^  ElLENBOROUGH  C.  J.  The  pauper  occiyi^ 
wUhoat  tliat  teneifient  which,  during  that  year,  was,  in  fact,  of  the  value  of  10k 
drcttOMtaac*  woidd  1mm%  be«B  of  itiueb  Icn  aiimial  vthie,  will  confer  «  setdement. 
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kfvfk  becflw  of  that  ndue  w  imiaateriiEil ;  it  mij^ht  have  happened 
tilt  tbe«ep  was  worth  more  In  that  year. — Orders  quashed. 

910.  RetY.Ringwoodia),  E.T.  5SG.  3.  iM.SfS.  881.-*-ReinoTal   The  renting  of 
from  r.  to  12.    Order  confirined,  subject,  &c.    The  pauper  being  an  acre  of  land 
settled  io  R.  {b)y  rented  a  cottage  in  7'.,  for  which  he  paid  21.  8#.  •<  8/.  from 
s  ^,  sod  he  had  the  use  of  a  yard,  for  which  he  paid  1/.  a  ^f^J^S^ 
jm*  Whflst  be  occupied  this  cottage  and  jard,  he  took  nearly  iMn^[J^,ei^* 
«B  acre  of  land  in  another  parish,  at  Ute  rent  ofSl.,  from  Easter  ia  (where  the  land 
OtUim  fiUawinfr J  Jbr  planting  potatoe$*    The  ground  had  been  dug  had  been  pm. 
^  ^thlimdlordfor  that  purpose^  and  it  •mould  not  have  been  let  for  ▼»o»ly  dog  hf 
I  mn^  half  price  if  had  not  been  dug. --Grose  J.     The  only  ^j'^'^JIjl'** 

rttos is,  whether  the  pauper  came  to  settle  on  a  tenement  of  ^^^  S!I3dnet 
yesriy  Tslue  of  \0l.    Looking  at  the  case,  we  find  that  he  went  iitve  been  let 
4b  T.  vitb  bis  family,  and  resided  there  more  than  40  days.     As  fat 


klMltoes,  might  be  worth  8/.  for  that  time,  and  yet  not  of  that  tcncBeni4if«fae 
Mhefora  year.     That  proposition  I  do  not  understand,  and,  ycarif^oeof 
Herefore,  cannot  assent  to  it. — Le  Blanc  J.    In  this  case  the  ^*  although 


r  per  rented  a  cottage  in  T.,  at  2/.  2*.  a  year,  during  which  time  ^?"* 
^  ibo  rented  nearly  an  acre  of  land,  in  another  parish,  from  nionmwan 


antil  Oetober^  for  planting  potatoes,  at  the  rent  of  81. ;  which  aero  of  auch 

Asd  lad  been  previously  dug  by  the  landlord,  and  would  not  have  land  ipould 

Atts  let  for  more  than  half  that  price,  if  it  had  not  been  so  dug.  l«t  ^  noro 

■aMI  diese  premises  taken  together  at  the  rent  for  which  they  were  **""  ^' 

%i%  fDHHiot  to  above  the  value  of  10/.    But  the  question  is,  whe- 

^vetre  to  redace  that  value  by  taking  the  land,  which  was  let 

f*^  It  the  rent  for  which  it  would  have  been  worth  to  be  let,  if 

^Mbeen  in  a  diflferent  state ;  or,  in  other  words,  whether  we  anre 

^dsdottfrom  the  rent  the  value  of  the  labour  bestowed  by  the 

w/onfonthe  premises  before  he  let  them.     I  think  the  Court 

.^oct  foek  to  what  was  the  value  of  the  tenement  at  the  time  the 

^oper  came  to  settle  upon  it,  without  considering  by  what  means 

%  becime  of  that  value.     I  agree  with  the  gentlemen  who  have 

'|B>tKd  on  the  otlier  side,  that  the  value  of  the  tenement  increased 

l^the  labour  bestowed  upon  it  after  the  letting  cannot  be  taken 

"W  the  account ;  as  if  the  pauper  had  taken  it  at  the  rent  of  5/., 

^  hsd  bestowed  labour  upon  it  to  the  amount  of  5/.  more,  that 

y^W  aot  have  made  a  renting  of  10/.     But  where  the  labour  has 

"^  pwvioQsly  bestowed,  so  as  to  make  the  land  fairly  worth  the 

''^tt  the  time  it  is  taken,  the  Court  cannot  separate  the  value  of 

"*U)our  from  that  of  the  land. — Bayley  J.     This  is  nothing 

'JH^tfasna  party  taking  land  in  a  high  state  of  cultivation,  which 

'ViTodered  it  w  the  value  agreed  to  be  given  for  it  at  the  time  of 


W  S«e  Rei  p.  West  Cramore,  ante, 

(^  TW  mniner  in  which  the  settle- 
*iBgnncd  in  M.  th.  by  renting 
in  A.  of  10^.  per  annunh 


it 


■*■■  F»t  of  this  case^  and 


It  was 


1^,  ^  be  contended  (tlie  pauper 
T^dept  40  n%liis  in  the  parish  of 
*\«4  40  nights  m  another  parish, 
^^t  the  tenancy,  and  having  riept 


the  lost  night  but  one  of  the  tenancy  in 
such  other  parish,  and  passed  the  last 
night  of  the  tenancy  in  his  house  at  K, 
packing  up  his  things  without  going  to 
Udt)  Uiat  no  settlement  was  i^ained  in 
M. ;  but  per  liord  EUenborough  C.  J. 
The  Court  will  not  enter  into  minute 
inquiries  whether  the  pauper  slept  in 
the  Bteral  sense  of  the  woid,  what  wHI 
satisfy  "pernoctavit"  b  sufficient. 


lS4i 
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ThcTfllue  of 
«  tenement,  in 
retpvct  of  ac- 
quiring a  let 
Ueinent,  is  Ut  be 
taken  iv>  of  the 
time  when  the 
parly  cornea  to 
aettle  on  it ; 
hence  wlicre  a 
inan  took  a 
piece  of  land 
for  99  yean 
at  the  rent  of  ■ 
S/.  S«i  a  year, 
on  which  he 
built  two 
houses,  each  of 
the  yearly  value 
of  .5/.  5«.,  in  one 
of  which  lie 
lived,  and  let 
the  other  at 
SL  5$»  a  year : 
Held,  that  lie 
did  not  thereby 
gain  a  settle- 
ment. 


(a)^itf»,pl  209. 


the  taking.  '  Nor  do  I  think  that  it  woald  have  been  worth  imi 
it  had  been  taken  for  a  whole  year.  It  is  argued,  indeed.  byik{ 
counsel,  that  if  the  pauper  had  taken  it  for  a  year,  he  wovH 
have  had  to  dig  it  himself,  and  then  it  wouki  have  been  of  lesi  vah 
to  him  than  what  was  given  for  it  for  a  shorter  period ;  but  it  dil 
not  follow,  that  if  he  had  taken  it  for  a  year,  he  would  necestariq 
have  had  to  dig  it.  I  think,  therefore,  that  this  tenement,  coufM 
with  ibe  other  property,  amounts  to  a  tenement  of  more  tban  iOLi 
year.  —  Order  of  Sessions  quashed. 

211,  li€x  v.  Aston,  H.T.  57  G.S.  SM.SfS.  54  -  On  appcl 
against  an  order  for  the  removal  ofJesson^  widow,  from  the  pariil 
of  A.  to  f/.  /  the  Sessions  quashed  the  order,  subject,  &c.  1^ 
pauper  was  the  widow  of  T>  «/.  the  younger,  deceased,  vk 
was  tlie  son  of  T.  J.  the  elder.  In  1800  J.  the  elder  toil 
a  piece  of  land  in  H,  for  99  years,  at  the  rent  of  2/.  2jt  a  year,  ^ 
bitiit  on  it  two  houses,  each  of  the  yearly  value  of  .5/.5«m  in  ^ 
of  which  he  lived,  and  let  the  other  at  5A  5s.  a  year.  When 
first  was  finished  he  went  to  live  in  it  himself,  and  before  be 
buiic  the  other  he  let  it  at  5/.  os.  a  year,  and  the  tenant,  imi 
diately  after  it  was  completed,  entered  upon  it,  and  it  was 
stantiy  let  to  the  time  of  the  appeal.  During  this  time  J» 
younger,  being  an  infant,  and  not  having  gained  a  settlement  in  < 
own  right,  lived  with  his  father  as  part  of  his  family  for  sen 
years,  and  never  gained  a  settlement  in  his  own  right* — F 
£LL£NBOROu(iH  C.J-  I  think,  upon  looking  at  the  language^ 
the  statute,  that  we  are  bound,  in  considering  the  value  of  ^ 
tenement,  to  regard  that  as  its  value  which  it  bore  at  the  tim 
when  the  pitrty  took  it,  and  not  the  increased  value  which  it  fai| 
acquired  by  the  improvements  made  upon  it  during  his  occiipttifl^ 
If  we  find  that  this  tenement  was  of  no  greater  value  than  ^.  9M 
year  at  the  time  when  the  pauper  took  and  entered  upon  it,  till 
must  be  deemed  its  value  at  the  time  he  came  to  sellle  in  ii»  | 
cannot  be  that  its  value  is  to  be  perpetually  fluctuating  afterwi 
the  time  |>o.inted  to  being  that  when  he  comes  to  settle  in  it| 
which  time,  if  it  be  not  of  the  annual  value  of  \Ql*p  he  doesf 
acquire  a  settlement  by  it.  I  forbear  entering  more  into  detail 
this  case,  because  I  fear  that  many  of  the  doubts  that  have  am 
upon  sr.bjects  like  the  present  are  owing  to  extraneous  £f/V/atl 
have  from  time  to  time  fallen  from  the  Bench.  The  princin 
however,  seems  to  be  this,  that  where  a  party  comes  into  a  panil 
with  a  sufficient  credit  to  acquire  the  taking  of  a  tenement  of  W 
a  year,  this  shall  entitle  him  to  reside  irremovealily. —  BAYLn4 
The  value  of  the  tenement  must  be  taken  as  of  the  time  whentl| 
person  comes  to  settle  in  it.  The  case  of  The  King  v.  BUM 
Kirkkam  (a)  is  a  strong  authority  to  this  point.  That  case  ^ 
shortly  this:  The  pauper  rented  a  tenement  at  4/.  a  year,  whi^ 
during  his  occupation,  became  of  the  value  of  15/.  a  year;  aiiul 
was  held,  that  evidence  to  prove  it  of  the  in  *reased  value  ougbtlj 
have  been  received,  because  he  being  tenant  from  year  to  year,  ti 
lease  began  afresh  every  year,  and  was,  in  point  of  law,  a  ne| 
demise.  This  was  the  express  ground  of  distinction  taken  by  LM 
Mansfield  in  that  case. — Abbott  J.  This  case  is  neither  with! 
the  words  nor  the  meaning  of  the  act  pf  parliaments — t'fl 
.CuAiAM:  Order  of  Sesaions  confirmed. 
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m.  RexY.  Castle  Morton,  E.  T.  ^GA.SB.Sf  A.  588^— S.  B.,  An  agreemeiit 

vjdov,  and  her  two  children,  were  removed,  by  order  of  two  justices,  »"  writin/^,  un- 

fiwm  r.  to  C.  M.     On  appeal,  the  Sessions  confirmed  the  order,  JJ,"'"jP*f  **"" 

nihjectf&c.    J.  B.^  the  husband  of  the  pauper,  bein^  settled  by  tenemental  • 

hiring  junI  service  in  C.  M.,  afterwards  took  a  tenement  in  the  certain  rent, 

pariih  ofZ.,  in  the  county  of  fT.,  of  one  Miss  P. ;  the  terms  of  having  lieen 

the  ttiing  were  contained  in  a  written  agreement,   unstanipsd,  l^^^t :  Held, 

wfcfchiras  lost.     #/.  B»n  after  residing  on  the  tenement  about  half  ***•'  parole  erl- 

arrar,  gave  Miss  P.  Si.  to  be  off  the  bargain,  and  entered  into  a  ^.^ntenta  wan 

freih  agreement  with   Mr.  Pencent,  the  landlord  of  Miss  /*.,  who  not  admiswWe, 

accepted  him  as  tenant  in  her  stead.     Tiie  appellants,  to  prove  the  for  the  nake  of 

.itlBetohave  been  10/.  or  upwards,  offered  parole  evidence  of  the  proving  thereby 

Imlents  of  the  unstamped  aifreement,  which  had  been  lost,  in  '^^e  ▼*»!"«  of  the 

•rder  to  prove  the  amount  of  rent  agreed  for  between  Bedvoard  •"*"'*"*• 

■  lad  Mw  P.,  which  parole  evidence  the  Court  refused  to  admit. — 

I  Abbott  C.  J.     The  promissory  note  was  there.(/r)  admitted  in  evi-  ^i,)  Dover  9. 

,  ioMX,  nn  tlie  ground  that  the  defendant,  who  had  been  in  that  case  Maestaer, 

ftftjofa  crime,  should  ni?t  be  allowed  to  relieve  himself  from  5Ksp  R«p.93. 
«e  consequences    of  it   by  such  an  objection.     And  so  in  the 
tMe  of  forgery,  a  prisoner  cannot  object  that  the  forged  instru« 
tteot,  when  produced,  cannot  be  given  in  evidence  for  want  of  a 
|raper  sta^iip.     But  this  case  is  very  different ;  for  the  parties  here 

^  iedt  to  sImt  the  value  of  a  tenement  by  the  proof  a  contract  pre- 
♦ioflsly  eiiil»led  into  respecting  it.     The  contract  was  nsit,  there- 

;t)re,  in  this  case,  collateral,  but  of  the  very  essence  of  the  case. 

I  Scrcan  it  be  introduced  as  a  declaration;  for  it  is  a  declaration 
mde  under  such  circumstances  as  prevent  its  being  admitted  ia 
**ifcicc. — Order  of  Sessions  affirmed. 

t[%.  Rez  V.  St.  Dunstan,  M.  1\  6G.^.    4  B.  S^  C.  68fi.  —  By  an  A  landlord  de- 

wiieroTremoval,  dated  the  22d  of  March  1824,  M.  Wilson,  widow^  miiied  a  house 

«wi  her  six  children,  were  removed  from  St.M  N.  to  Si.  D.,  in  and  fixtures  to  « 

Ifce  couorj  of  Kent.     Upon  an  appeal  the  order  was  abandoned  ^^^\  n!n*"of 

if  to  the  two -ckler  children,  but  was  confirmed  as  to  the  other  jq^   and  the 

fBopen,  subject,  &c.     On  the  part  of  the  respondent  parish,  it  tenant  paid 

*s  proved  that  the  pauper's  husband  had,  on  the  2tid  April  1823,  ratvs  in  respect 

fwetolive  in  a  house  in  the  parish  of  St.  />.,  at  the  yearly  rent  oftlw same,  but 

<fW.;  that  he  had  not  occupied  it  for  a  ypar.  but  that  he  had  •*'!*T?'r!l 


ken  rated  for  the  house  in  tW  parisiV,  and  nVd  paid  the  assess*  *^a»inum: 
*(ntfor  one  quarter  ;  that  one  /?.  had  occupied  the  house  before   Held,  that  the 
^  pauper*s  husband ;  that  at  the  time  of  hetrring  of  the  appenl  one  fixtures  living 
H.beid  it.  each  of  them  paying  the  annual  rent  of  10/.;  and  that  P*"^*  of  »he 
*tafor  six  years  preceding  the  pauper's  tenancy  been  let,  toge-  **"^*"*d  th 
**»iih  the  articles  o^  furniture  hereafter  mentioned,  at  lOl.per  whole' togeilier 
^1^.   On  the  part  of  the  ap|>ei]ant  parish  it  was  proved,  that  being  of  the 
«•  fc  houses  in   the  parish  of  St.  D.  were  rated  at  half  their  annual  vahie  of 
*^ulue;  and  that  in  the  assessment  on  the  pauper's  husband,    10/.  ih«  tenant 
;«e«aid  house  was  valued  at  Si.  10*.;  that  at  the  time  of  his  SfJ"^*JJ}s 
\  illation  the  house  was  in  a  very  bad  state  o(^  repair,  and  that  Myinent  of* 
^^  wottid  have  required   an  expenditure   of  40/.  to  put  it  into  nites. 
^J*itible  condition ;   that  since  his  death,   and  previously   to 
•H/i  tenancy,  12/.  bad  been  expended  on  it;  and  that  there  were    * 
^l^e  and  cufih^fird  in  a  room  below  stairs,  a  grate  and  cup- 
'^^"1  the  dmaiktTf  and  a  grate  in  the  kitchen;  that  the  stove 
5^gnttes  had  INH  originally  belonged  to  the  house,  but  had 
^'^  pot  in  by  a  tenant,  and  the  landlord  had  taken  them  in  part  ^-- 
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•  piyment  of  rtot  about  six  years' t)efore;  Chat  these  were  fixe 
with  brick*work  in  the  chimDey-places,  but  that  they  might  I 
removed  without  doing  any  injury  to  the  chimney-pieces;  tlu 
the  cupboards  stood  on  the  ground,  and  were  supported  by  bol< 
fasts ;  and  that  these  mig4it  also  be  renaoved  without  doing  m 
other  injury  to  the  walls  than  leaving  a  few  marks  of  nails ;  thi 
the  use  of  these  several  articles  was  worth  about  6d.  per  wee) 
and  that  the  tenement,  including  the  use  of  them,  was  woci 
7/.  iOs.,  and  without  them  about  6/.  per  annum.  —  The  Court 
Quarter  Sessions  confirmed  the  order :  but  stated  their  opini( 
to  be,  that  if  any  deduction,  however  small  in  amount,  was  to  1 
made  in  respect  of  tHe  above  mentioned  artides,  the  tenemfl 
would  not  be  of  the  annual  value  of  10/.  —  Abbott  C.J*  It 
found  as  a  fact  in  this  case,  that  the  articles  were  the  property' 
the  landlord,  and  were  fixed  to  the  freehold,  and  that  they  wA 
taken  by  the  pauper  as  the  property  of  the  landlord :  I  II 
therefore,  of  opinion  that  they  constituted  parcel  of  the  tenead 
demised.  But  it  has  been  contended,  that  in  order  to  gain 
settlement  by  payment  of  rates,  the  party  must  not  only  pay  isft 
in  respect  of  a  tenement  of  the  yearly  value  of  10/.,  but  tbatd 
tenement  must  be  actually  rated  at  that  sum  in  the  assessoiea 
The  statute,  however,  says,  that  it  is  sufficient  if  the  rate  be  pi 
in  respect  of  a  tenement  of  the  yearly  value  of  lOlf  Nov  d 
case  states,  that  the  pauper's  husband  was  charged  with,  and  pa 
rates  in,  respect  of  a  tenement  of  that  value,  that  according | 
the  words  of  the  statute  was  sufficient  to  confer  a  settlement  I 
the  parish  of  St.  D.  —  Bayley  J.  It  has  been  argued  thst  u 
settlement  could  be  gained  unless  the  pauper  were  rated  for^ 

-  house  estimated  in  the  assessment  as  of  the  annual  value  of  tt 
Whether  that  would  be  a  proper  line  to  adopt  it  is  not  necesiii 
for  us  to  say,  because  the  legislature  has  said  that  it  is  suificienC 
the  party  pays  rates  in  respect  of  a  tenement  of  the  yearly  vab 
of  10/.  Although  these  fixtures,  if  they  had  belonged  to  Cft 
tenant,  might  have  been  removed  by  him  during  the  term ;  p 
as  they  actually  belonged  to  the  landlord,  they  were  parcel  of  tl 
freehold,  and  would  have  gone  to  his  Jieir  and  not  to  his  execuU 
The  tenement,  therefore,  was  of  the  annual  value  of  10/.  — ^Lil 
TLEDALE  J.  concurred.  —  Order  of  Sessions  confirmed. 

V.  <y  THE  Time /or  tvhich  the  Tenement  may  he  taken,  [a] 

Itetaldttt  of  ^^*"  Gratmich  V.  Shen^ton,  E.  T.  32  G.  2.  Burr.  S.  C.47*.; 
te  kawniMit  ^-  ^-9  having  gained  a  settlement  at  iS.,  took  a  house  in  the  paril 
netd  Doi  be  of  G.»  at  SO^.  a  year,  in  which  he  resided :  he  afterwards  took  tn 
forawh^U^ear.  acres  of  land  in  the  parish  of  K.  jB.,  for  the  growing  of  potfltoc 

and  half  an  acre  of  land  at  40^.  from  Candlenias  to  Mich^^ 
for  9/. ;  and  paid  bis  rent  for  all  the  premises,  which  were  pf  f 
value  aforesaid.  The  pauper  lodged  above  40  days  in  the  pan^ 
of  A'.  B*,  where  the  lands  lay,  for  the  convenience  of  diggin^^'^ 
and  disposing  of  the  potatoes.  —  Lord  Mansfield:  The  IB* 
U  Car.  2.  c.  12.  and  8 & 9  fV.S.  c.ll.  ought  to  be  considered  tt 
gether,  being  in  pari  matetid;  and  there  is  no  determination  tbj 
it  is  necessary  there  should  be  a  taking^or  a  ^car.— Dennisok  J 
The  reason  why  there  has  been  no  determined  case  upon  to 

(a)  See  stats.  59  O.  S.  c.  50';  6  G.  4.  c.  5. 
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^radoR  of  the  fenure  is,  because  the  act  does  not  mention  any 
such  tiuDg  as  taking  Jpr  a  year^  or  for  any  particuJar  time.  The 
act  goes  upon  the  ci*edit  of  the  person,  and  his  ability  to  rent  10^ 
ftt  offliia.  Such  a  man  was  not  considered  by  the  legislature  as 
I  vagraat,  or  as  likely  to  become  chargeable  to  the  parish :  and 
the  otfure  of  this  land  makes  the  present  case  stronger.  1  think 
tiiere  ii  oo  necessity  to  require  a  taking  for  a  whole  year.^-* 
FofTziJ.  It  \%  agreed  by  the  counsel  for  the  orders,  that  re* 
fldeoce  upon  the  tenement  of  the  greater  ralue  is  not  necessary  ; 
(Aeo,  taking  that  for  granted,  I  have  no  doubt  that  this  is  a  bond 
/y!r  renting  a  tenement  of  10/.  per  annum  value. -^Wilmot  J*  I 
kve  DO  doubt  that  the  taking  here  stated  is  sufficient  to  answer 
ihemeaningand  intention  of  the  legislature  in  13&  14  Car.2.  (xl^.| 
fc  it  (arns  upon  the  credit  and  ability  of  the  person  who  is  ca- 

£le  of  hiring,  and  is  judged  proper  to  be  trusted  with  a  taking  of 
jeariy  value  of  10/.  But  neither  the  act  o£  parliament  nor 
aajdetennination  upon  it  have  said,  that  it  must  be  a  taking  for  a 
tMe  jesr ;  and  if  it  were  to  be  esteemed  necessary  to  take  such 
koement  for  a  wlioTe  year^  it  might  be  attended  with  great  in- 
nfeoiences,  insomuch  as  a  man  might  be  removed  from  a  house 
of  100/.  per  annum  value,  which  he  should  take  only  for 
I  year.  I  hold  it  to  be  clear,  upon  this  act  of  parliament, 
Wit  needs  not  to  be  a  taking  for  a  whole  year. 

Jt\5'  StatMon-under-Bardon  v.  Ulescrqfl,  H.  T.  6  G.  S.  Burr,   And  therefore | 
4C.558 — r.  O.  took  of  J.  P.  a  farm  in  (/.,  consisting  of  a  if  •  pwwn 
Miing.hou8e.and  several  closes  and  lands,   then  at  the  yearly.  STfi^/*^ 
'iBAof  45/.    He  entered  upon  the  same  on  the  25th  of  Marat  partof«fann 
^  IK3i  ind  occupied  the  premises  until  about  the  middle  of  May  from  the  ut^   • 
ttsiiBg;  during  which  time  he  stocked  the  same  with   cattle,  Junt  to  the 
!  ttdtbenpave  up  the  possession  thereof,  by  consent  of  parties,  to  Lad^-day  fcX* 
*e  Mid  J.P.     Upon  such  giving  up  the  possession  of  the  said  J^J|*««  "fJ.^J^ 
ml  P,  tuck  the  possession  thereof,  stocked  it  with  his  cattle,  conUnfrfy  thU 
^^  occupied  the  same  till  the  29th  of  May  ;  when  he  let  part  of  uking  is  sufR- 
^  to  the  pauper  //.  until  the  Lady-day  following,    under  dent  to  gain  a 
rtof  the  rent  or  sum  of  27/.  6*.,  i/.  to  pay  half  the  poor's  ■ettlemtot. 
,  do  half  the  repairs,  have  the  manure  then  in  the  yard,  and 
•Vive the sanoe  quantity  at  his  quitting.     H,  entered  upon  the  part 
'^tbefarmhe  took  about  the  1st  or  2d  day  of  June  following; 
I'f^cked  the  same;    brought  thither  the  crop  he   was  entitled 
to,  from  the  farm  he  before  held  at  S. ;  ploughed  part  of  the 
iWi  and  sowed  it  with  turnips  ;  held  the  whole  premises  set  to 
>*^  foresaid  till  Lady -day  following;  paid  the  27/.  6f.,  upon 
'  ^*>wtt  taken  for  it ;  and  then  quitted  the  same.     His  taking  the 
f^tt  [/.appeared  to  be  a  bondjideiaklngy  without  fraud   or 
I  ••*8iioii  of  gaining  a  settlement  in   the  liberty   of  {/.  —  The 
f^^  was.  Whether  /f .  living  on  a  tenement  of  more    than 
%  taiue  of  10/.  a  year  for  above  40  days  gains   a  settlement  ? 

iZjl'  ^^^^'^^'  ^^^  ^^  ^^  ^^^^  shown  cause,  now  allowed  the 
'^^'Kii  to  be  indefensible;  wherefore  the  rule  was  made  absolute 
wqaaih  both  orders  without  defence. 
W6.  Rex  V.  Hoocy  M.  T.  44  G,  3.  4  East,  362.  —  The  pauper  Thepeuperiooft 
^  originally  settled   in   the  'parish   of  H. ;   and  immediately  *  tenement  at 
J^U»  to  the  hioog  in  qtiestion  of  the  premises  hereinafter  men-  }^{^  heocoi- 
j^  occupied  a.house  in  //•,  belonging  to  Pocodke  at  the  rent  of  pj^^  .till  ,^" 
^of  vhich  the  perisb^  from  the  inability  of  the  poiqper,  paid  40i«  ctiving  pwrish  ^^ 
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]>ay  for  six 
months,  oAer, 
liaviuf^  previ" 
ously  ajjU^vd  to 
underlet  to 
another  a  |iart 
for  .5^  a  year, 
which  (itlier 
guaranteeti  to 
the  landlord 
the  payment  of 
the  rent,  with- 
out which  he 
would  not  have 
let  to  the  pau- 
per ;  but  the 
pauper  paid  the 
whole  rent  for 
the  first  year : 
Hi-Id,  tliat  this 
was  a  cotuitig  lo 
tetllf  upon  a 
tenement  of 
10/.  a  year 
within  ttie  13  & 
14Car.  2.  CIS. 
by  occupying 
M  hicii  tor  40 
dayi*  irremove- 
able  the  pauper 
gained  a  settle* 
roent;  thoiigli 
the  SesHtons 
concluded  from 
the  whole  of  the 
case  that  credit 
Was  given  by  the 
landlord  to  the 
pauper^or  61. 
a  'yt  or  oufy  of 
the  rtntt,  and 
tiMt  Tor  the  rest- 
due  the  credit 
was  g:ven  to 
the  guarantee : 
for  it' the  pauper 
were  legal  te- 
nant of  tlie 
whole,  it  was 
immaterial 
\ihether  credit 
were  given  him 
for  tlie  rent. 


At  Ladi^-dntf  1803,  the  pauper  took  o?  the  said  Pococke  a  house  in 
P.,  with  cenain  rights  of  cominon  annexed  to  it,  at  the  rentof  il/« 
per  annum  ;  but  what  the  extent  of*  those  rights  were,  the  pauper, 
when  examined,  did  not  happen  tti  know  :  Pococke  being  at  that  time 
overseer  of  the  pdOr  for  the  parish  of  //.  The  pauper  took  pos- 
session of  P,  code  fi  house  at  P.  a  few  days  af^er  Lady'datfy  and  con- 
tinued to  occupy  it  till  the  time  of  the  removal.  The  |>eriod  of 
Lndif'day  1801  was  a  time  of  scarcity,  and  the  parish  of  //,  con- 
tinued to  give  relief  to  the  pauper  for  six  months  after  he  weni  to 
reside  at  P.  The  pauper  was  unable  to  purchase  cattle  to  turn 
out  on  the  common.  The  cause  of  the  pauper's  taking  Pocockt^t 
iiouse  was,  that  he  had  an  opportunity  of  engaging  in  a  contract  with 
one  Porter  \W  carrying  chalk  coastwise;  by  which  he  earned  above 
60/.  for  himself,  a  man,  and  a  boy,  employed  -in  navigating  the 
vessel,  in  the  course  of  a  year.  Previous  to  the  pauper's  con- 
tracting with  Pococke,  Porter  had  agreed  with  the  pauper  to  take 
part  of  the  premises  under  him,  and  to  pay  him  for  it  hi.perannm* 
Porter  was  desirous  of  having  the  pauper  in  his  employ,  and  wa8 
the  first  person  who  made  applicuticMi  to  Pococke  for  his  house. 
Previous  to  its  being  let,  Pococke  said  he  would  not  let  the  house 
except  Porter  would  guarantee  the  rent.  Porter,  therefore,  con- 
sented to  guarantee  to  Pococke  the  payment  of  the  pauper's  rent, 
but  at  the  time  the  pauper  made  his  contract  with  Pococke,  Porter 
was  not  present ;  and  Pococke  then  said  expressly  that  he  made 
his  agretnient  with  the  pauper  only,  and  considered  none  hut  him 
as  his  tenant.  The  pauper  paid  the  \ihole  of  the  rent  for  the 
lirst  year,  by  instalments  at  diftcrent  times,  and  part  of  the  rent  fur 
the  year  following,  the  rest  remaining  unpaid.  It  appeared  that 
the  pauper  would  not  have  hired  the  premises  at  P.  unless  PoHer 
had  agreed  to  take  part  of  them  under  him,  at  the  rent  above  men- 
tioned ;  and  Pococke  did  not  consider  the  pauper  of  sufficient 
credit  and  ability  to  hire  the  premises  in  question,  W  Porter  had 
not  guaranteed  the  payment  of  the  rent.  The  Court  was  dis* 
tinctly  of  opinion  that  none  of  the  parties  to  the  contract  acted 
with  any  fraudulent  intention  whatever;  but  that,  upon  the  whole 
of  the  facts,  credit  was  given  by  the  landlord  to  the  pauper  for  6^ 
only  of  the  rent ;  and  tliat,  for  the  residue  thereof,  the  credit  ^"^ 
given  solely  to  the  said  Porter.  —  Lord  KllenborouguCJ' 
Notwithstanding  the  case  is  not  so  intelligibly  framed  as  it  ini,eht 
have  been,  enough  appears  to  enable  us  to  decide  upon  it.  Tlie 
first  thing  to  be  done  is  to  refer  to  the  words  of  the  statute  on 
which  the  question  depends.  The  stat.  1 5$  &  14  Car.  2.  c  12.  gi^rt 
authority  to  two  justices,  on  coipplaint  within  40  days  after  any 
person  "  shall  come  to  settle  in  any  tenement"  under  10/.  a  year,  to 
remove  him.  No  doubt  this  was  a  coming  to  settfe  by  the  pau})er. 
Then  it  says  "  upon  any  tenement  ;**  that  includes  the  character  of 
tenant  in  which  he  comes  to  settle,  which  is  the  principal  questioo 
here  ;  and  then  the  value,  which  must  be  lOi^.  a  year  to  confers 
settlement;  and  here  the  value  of  the  entire  premises  was  llA* 
year.  Now,  as  to  the  principal  question,  the  pauper  was  to  all 
intents  and  purposes  tenant  of  the  legal  estate  for  the  whole; 
fraud  l>eing  excluded  by  the  Sessions.  He  was  .liable  to  ail  the 
liabilities  of  a  tenant.  It  is  stated  that  the  pauper  ioak  the  {»«- 
hiises  of  Pococke  at  ike  rent  of  11/.,  and  Pococke  said  that  he  de- 
mised to  tbe  pauper  onlt^n    Then  shall  it  be  said  that  be  lad  oot 
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tbe  wiNile  interest  in  him,  because  a  sui'ety  wan  required  for  the 
lenf.   Haviiifr  such  a  surety,  has  been  holden  to  make  no  diflTer* 
€oce.|ff)    But  it  is  said  that  the  only  inducement  to  the  landlord   ^^^  y.^  ^^^ 
t»  let  to  the  paufier  was  the  circumstance  of  having  such  security,  i^y  ,,.  Benliull, 
and  therefore  credit  was  not  given  to  the  pauper.     But  so  a  man*s   Burr.  8.C.107. 
indocenent  to  take  a  hill  of  exchange  may  be,  that  he  has  the  se- 
curity ol' the  drawer  and  indorser  as  well  as  the  acceptor;  and  yet 
he  my  ttill  give  the  latter  credit.     Then  where  there  is  a  tene- 
nent  o(  sufficient  value,  and  a  tenant   not  removeable,  who  is 
Mietoali  the  burthens  of  a  tenant,  and  ^uis  all  the  rights  of  one, 
indagsiiist  whom,  as  such,  every  proceeding  in  law  may  be  had,, 
ke  fms  a  settlement  by  40  days*  residence  on  such  tenem^t.— - 
GtosE  J,  There  is  no  dHficulty  in  the  case  when  the  facts  are 
fi^ly  ascertained.    The  pauper  removed  from  the  parish  of  H, 
Mo  the  parish  of  P.;  and  the  quesstion  is.  Whether,  in  so  doing, 
heoDbe  said  to  have  come  io  xettie  in  a  tenement  o\'  the  annual 
fiiueoTlO/.  in  that  parish  ?     Of  the  value  of  the  tenement  there 
ii 80 doubt;  and  that  he  took  possession  of  it.     But  it  is  said  that 
|k  bid  not  credit  fur  more  than  6/.  a  year  of  the  rent.     But  I  am 
i  with  the  explanation  which  Lord  Chief  Justice  Parker 
^n  of  the  statute,  in  a  passage  quoted  by  Mr  Justice  Bailer  in 
»  ».  FlUon^ie^^  from  the  case  of  South  Sydenham  v.  Lamer* 
^\i];  Lord  Chief  Justice  Parker,  having  first  said  that  the  set-  (*)  ■^'•'••p'* 
'•Ifcent  de})ends  on  the  vaiue  oi' the  tenement,  not  on  the  mtt^  ^^'^* 
^iTDceedti  thus :  *'  The  reastin  of  the  statute  is  this,  that  a  man  who 
'*  is  entnisted  with  a  tenement  worth  10/.  a  year  is  of  such  credit^ 
*ndiiHwt  have  such  a  Htock,  as  makes  him  not. likely  to  become 
'^  chargeable  to  the  parish."     The  question  then  is.  Whether  this 
■*»  vwe  trusted  with  a  tenement  of  10/.  a  year  value  ?    To  which 
^  i«3t  Mated  in   the  case  give  a  decisive  answer.     For  it  is 
ttited  that  the  pauper  took  the  house,  &c,  of  Pococke  at  the  rent 
^^^'  ftr annum  ;  that  he  took  possession  of  it,  and  occupied  it 
I  w  above  40  days  ;  during  which  time,  being  irremoveable,   he 
^■"*d  a  settlement.     Certain  facts,  however,  have  been  intro* 
■*«d  into  the  case,  in  order  to  raise  a  question.  Whether  he  weVe 
we  to  pay  the  rent  tor  it?     If  that  were  material,  other  facts 
^^  that  he  could  ;  for  he  actually  did  pay  tiie  first  year's  rent* 
2?^'w  not  nccessarv  that  he  should  have  paid  it  (c) ;  it  was  suf-  (e)Butiee6.  C 
^^that  he  had  credit  to  be  trusted  with  a  tenement  t»f  the  an-  ^'C,S7, 
Jal  value  of  10/.     Let  me  suppose  a  pauper  taken  out  of  a  work- 
■»i  who  obtains  credit  enough,  upon  the  collateral  security  of 
*tn«kl,  for  the  payment  of  the  rent,  to  t/aka  a  house  of  lO/.  a 

Si^ivbich  he  immediately  after  lets  out  again  in  lodgings  for  the 
n^  of  gai4iing  a  livelihooil,  and  continues  the  holding  for 
"^^640 days;  all  fraud  apart,  there  could  be  no  doubt  oi'  his 
|ainio»  a  settlement.  It  %vas  not  necessary  for  the  tenant  to  have 
R"d  tile  whole  rent ;  for  though  the  rent  were  paid  by  others,  yet 
^he  had  credit  for  the  whole  premises,  it  was  sufficient :  and  he 
Jj**^  that  he  def^erved  that  credit  in  the  present  instance ;  for 
■e  actually  paid  the  whole  rent.  Therefore,  having  taken  a  tene- 
**j*i«t  /^  at  a  rent  o\*  1 1/.  per  annum,  and  taken-  possession  of  it, 
•■■pftidthe  rent,  it  is  clear  that  he  gained  a  settlement  there. — 
r^vaEVcc  J.  it  is  not  attempted  to  be  argued  upon  the.  facta  of 
"'^^>*e,  such  as  they  ought  to  have  beea  returned  to  this  Court 
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upon  the  evidence  laid  before  the  Quarter  Sessions,  thtt^Ae 

pauper  did  not  gain  a  settlement  at  P.  •-  but  it  is  said,  that  \^ 

tbe  statement  before  us,  we  must  suppose  some  fact,  in  order  l| 

give  a  settlement  there»  which   the   Sessions  have  not  fow^ 

nameiy,  that  tbe  pauper  rented  the  entire  premises ;  because  tki|, 

have  concluded  that  credit  was  only  given  to  him  for  part  of  A| 

rent.     And  from  thence  it  is  argued,  that^unless  credit  wereg^i^i 

to  the  pauper  for  10/*  a  year  in  value  of  the  rent,  no  settlment  og! 

be  gained  by  him.     But  I  do  not  know  that  that  is  a  necea  ~ 

conclusion.    The  stat.  I3&  14  Car,  2.  c.l2.  gives  power  to 

justices  to  remove,  on  complaint  within  40  days,  any  person  '* 

''  shall  come  to  settle  in  any  tenement  under  the  value  of  lOL 

^'  unless   certain  things  are   done  which   are   required  by 

**  statute  :**  but  they  have  no  power  given  them  to  remove 

person  coming  to  settle  in  a  tenement  of  that  value»  or  upvi 

Such  a  person  is  not  submitted  to  their  jurisdiction  at  all. 

question,  therefore,  is  not  a  question  concerning  the  cretlft  of  ll 

party,  hot  whether,  in  point  of  fact,  he  came  to  settle,  f.«.ac<)u' 

the  interest  of  a  tenant  in  a  tenement  of  that  value;  for  if  he 

the  justices  have  no  power  to  remove  him.     Now,  upon  the 

stated,  it  is  apparent  that  the  pauper  had  an  interest  to 

amount  in  a  tenement  as  the  tenant  thereof,  which  prevented 

from  being  an  object  of  removal.  —  Lb  Blanc  J.   It  is  not 

ditable  to  the  records  of  the  Court  to  have  such  a  case  as 

returned  upon  them :  and  for  the  sake  of  saving  further  ex] 

to  the  parties,  we  should  have  send  it  back  to  be  restated  more 

rectly.   .At  present  the  whole  argument  has  turned,  not  on  tl 

facts  of  the  case,  but  upon  the  evidence  and  observations 

which  it  is  perplexed.     And,  at  first  view,  it  seemed  tl)st 

latter  clause,  stating  **  credit  was  given  by  the  landlord  to 

'<  pauper  for  61.  otUy  of  the  rent,"  &c.  had  thrown  an  obseiif 

over  the  whole,  which  called  for  an  explanation  from  tbe  Sesfia 

but  upon  further  consideration,  it  being  expressly  stated,  ths( 

tenement  was  taken  by  the  pauper,  and  a  guarantee  required 

Porter,  which  imports  that  the  pauper  was  the  real  tenant,  I 

thia  again  confirmed  by  the  fact  found  that  Porter  had  agreed 

take  put  of  the  premises  to  the  value  of  5l*  a  year  under 

pauper  ;  but  that  the  landlord  would  not  have  let  tlie  premiiMi 

all  to  the  pauper  without  the  guarantee  of  Porter;  (from  ail  #1 

facts  the  Sessions  appear  to  have  drawn  a  conclusion  that  en 

was  only  given  to  the  pauper  for  6/.  a  year,  out  of  the  1  \U^ 

that  credit  was  given  to  Porter  for  the  remainder :)  I  think 

fictent  appears  to  enable  us  to  see  what  facts  and  conclusion  I 

Sessions  meant  to  submit  to  our  review.    And  we  must*  I  ^ 

take  them  to  have  found,  that  though  the  pauper  had  taken 

rnhde  tenement  of  Pococke,  yet,  that  from  the  guarantee  of  Pa 

who  was  himself  to  occupy  part  under  the  pai|per  ibr  5/.  a  ] ,  . 

the  Sessions  thought  tliat  thia,  in  effect,  was  an  fgff^fiVient  to  reli^l 

the  pauper  from  the  responsibility  of  so  muoh  of  the  rent,  leavii^ 

him  only  liable  for  6/.  a  year,  and  that  that  would  not  confer  a  ' 

tiement  on  him.     But  that  is  founded  on  «i  mistake  in  poist 

law ;  for  it  is  immaterial  whether  credit  were  given  to  the  P^*^ 

for  the  rent^  if  he  were  the  tenant  of  the  whole  preimses*  —  BM 

4»rdeiB  quashed* 
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W>  fUx  7.  TtmMdfre,  M.T.  7  G.^.  6  B.St  C,  SB.  — Upon  an  ApMiperbeld 
uoeii  against  sn  order  of  two  justices,  whereby  J*  H.  and  M.  his  •  '>ou>«  ^^^ 
we  were  removed  frora  T.  to  £.,  the  Sessions  quashed  the  order,  •°»}>^  rentof 
idbject,  *c   Upon  the  hearing  of  the  appeal  on  the  part  of  the  2i/  tTlftS^. 
pmh  off.,  that  the  pauper  J.  H.  and  M.  his  wife  had  been  re-  ^  issi,  and' 
Mfed  io  1812  from  the  parish  n/t  F.  to  the  parish  of  £.,  under  an  a  different  house 
Older  of  remoTal,  against  which  no  appeal  had  been  prosecuted,  ^ron*  Miehatl' 
(k  the  part  of  the  appellant  parish  it  was  proved,  that  the  pauper  *»w«i®2i,to 
t  A,  aiMmt  MkkadfMs  1816,  took  a  cottace,  situate  in  the  iXaSHial"' 
I  of  r,  of  one  D.f  for  a  year,  at  the  yearly  rent  and  of  the  rem  ©f  9^  and 
of  8/.  lOf. ;  at  Mickadmai  1817  he  made  a  fresh  agreement  during  the 
Ibecoctaffefor  one  year,  at  the  annual  rent  of  Si.,  and  con-  whole  of  that 
ri  to  hold  and  occupy  it  from  that  time  until  Michaelmas  P«"«l  **  ^^ 
III  p^ing  a  rent  of  Si.  per  annum  only  for  it  from  Michadmai  1!^3S|  .t^ 
^il^t,  Lady-day  1821  ne  took  a  earden,  also  situate  in  the  So^  rent  of 
U  of  r.,  for  a  year,  at  the  yearly  rent  and  of  the  value  of  s^  Sf.,  but  be 
[fc;be  agreed  with  one  W.  M.  that  they  should  share  the  had  agned  with 
Neaad  the  profits  arising  from  the  cultivation  of  the  garden.  •no*««*P«"on 
r.  paid  to  J.  H.  half  of  the  rent,  but  the  latter  paid  the  whole  J^'jg^'^''* 
to  the  landlord,  who  was  not  (to  the  knowledge  of  J,  H.)  eipeooe,  and 
"^of  the  partnership.    The  warden  was  thus  occupied  for  a  the  profits 
ODtil  Lady»day  \  822,  and  the  rent  paid  for  the  whole  year,  erifing  from 
BaW«fl*  1821,  J.  H.  having  quitted  Z>.'s  house,  took  a  ^^^"^^ 
f,  situate  in  the  parisk  of  T.,  of  one  L.,  for  a  year,  at  the  ^aSiS^Sii 
freotof  9/.,  ana  he  occupied  it  from  that  time  until  his  paid  him  bilf  of 
""*  in  1825,  and  paid  rent  for  it  during  the  whole  time. — The  the  rant,  but  be 
of  the  Court  was  given  by  Bayley  J.    This  was  a  pud  the  whole 
question  between  the  parishes  of  T.  and  £.,  depending  tothelwdlord; 
* 59 6. 8. c. 50.     The  facte  of  the  case  were  these:  the  JJ^'JSiwi    ' 
^removed  to  L.  in  1812,  and  there  was  no  appeal.     In  g  •ettlcme^''^ 
K  tod  a  cottage  in  T.  at  Si.  lOf.  per  annunif  but  in  1817  because  lie  did 
W  n$  reduced  to  SI.    He  continued  in  that  cottage  till  not  during  the 
*«]821.     At  L^fy-rfay  preceding  (in  1821)  he  took  a  whole  year  aa 
«t2t2».  a  year,  but  he  agreed  with  one  M.  that  the  ex-  J^^efso! 
lod  profits  should  be  shared  between  them.    The  garden  boldabouie 
occupied  a  year,  and  the  rent  paid,    ^t  Michaelmas  1821,  and  occupy 
''^  quitted  the  house  of  8/.  a  year»  he  entered  upon  another  Und  which  to- 
^ywriyrentof  9/-,  which  he  occupied  till  1825.     So  that  getherwweof 
'^wfey  1821  to  Michadmas  he  had  the  garden  and  the  Si.  ^  ■""?fi, 
'  «nd  from  Michaelmas  1821  to  Ladyday  1822  he  had  the 
^  the  9^.  house ;  and  it  is  only  from  Lady^day  1821  to 
jf  1S22  that  there  is  any  pretence  for  saying  he  had  1(V. 
By 59  G. 3.  c. 5a  (which  operated  from  2d  July  1819,) 
loat  shall  be  gained  by  dwelling  40  days  in  any  tenement 
^u  such  tenement  consist  of  a  house  or  building  in  the 
'^  township,  being  a  separate  and  distinct  dwelKng-house 
^f  or  of  land  thare,  or  of  both,  bondjide  hired  at  10/.  a 
|»>orawhole  jrea^,  nor  unless  such  house  or  building  shall  be 
*^  the  land  oceiipied,  and  the  rent  for  the  same  actually 
^  one  whole  year  at  the  least  by  the  person  hiring  the  same. ' 
^^  requisites,  therefore,  in  case  of  land  under  that  statute 
» vtt  it  shall  be  occupied  by  the  person  hiring  it  for  one  whole 
r^^  least.    A  distinction  is  niade  in  that  statute  between 
/??||'<llmildin^^^  on  the  one  hand,  and  land  on  the  other; 
"^i  this  distinction  is  removed  by  the  6  G.  4.  as  to  settle^ 

vol.  11.  y^  ^  
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meats  subseouent  to  tne  period  from  which  tJiat  statute  operate 
it  must  still  be  attended  to  in  cases  of  previous  settlements.  B 
59  G.  3.  c.  50.  it  was  required,  in  case  of  a  house  or  buildingi  du 
it  should  be  )ield  for  a  year  by  the  person  hiring  them ;  in  the  cai 
of  land,  tliat  he  shoulcT  occupy.  In  houses  and  buildings,  dues 
fore»  so  as  the  tenure  subsisted,  it  was  in  this  respect,  before  d 
statute  of  6  G.4.  c.  57.»  sufficient,  so  that  underletting  a  psrtofi 
house  or  building  would  not  have  prevented  a  settlement,  and  J 
(o)^nto,pl.l90.  point  was  accordingly  so  decided  in  Rex  v.  North  CoUingham 

which  was  cited  in  the  argument.     But  in  the  case  of  lands, 
person  hiring  was  to  occupy  for  the  year.     Did  the  pauper,  i 
occupy  the  garden  for  the  whole  year  ?     it  is  stated  in  the jQ 
that  though  the  pauper  took  tlie  garden,  it  was  agreed  be 
him  and  M.  that  they  should  share  the  expence  and  profit. 
also  stated,  that  M*  paid  the  pauper  half  the  rent,  and  tiial 
garden  was  thus  occupied.     It  is  not  in  terms  stated  that 
was  a  joint  occupation,  but  as  M.  was  entitled  to  particif 
the  occupation,  we  think  that  it  must  be  taken  that  he  did, 
so,  the  pauper  cannot  be  considered  as  occupying  more 
moiety  of  the  garden.     Unless  the  garden  was  separately  oc 
by  the  pauper  the  whole  year  no  settlement  was  obtained 
are,  therefore,  of  opinion,  that  there  was  no  settlement  in  T*^ 
that  the  settlement  in  L*  remained ;  and  that  the  order  of  Se 
which  quashed  the  removal  to  JL.,  on  jthe  ground  of  a  settli 
in  T.,  cannot  be  supported. — Order  of  Sessions  quashed. 
218.  Rex  v.  CardiaUon,  M.  T.  7  G.4..  6  B.  S^  C.  93.- 
^G^T^BO      ^^  appeal  sigainst  an  order,  whereby  C  JL.,  widow,  and  hff 
makes  the  pay-    children,  were  removed  from  C.  to  W.y  the  Sessions  quashed 
mentof  ayear's  order,  subject,  &c.     T.  Z.,  the  husband  of  the  pauper,  wbo^ 
'  rent  bj  the  per-  previously  settled  by  apprenticeship  in  the  parish  of  ^.,  atZj 
aon  hiring  ate-    ^^  1824,  came  with  his  family  to  reside  in  a  house  in  the  f* 
dS^prSc^""    ®^  ^-^  ^^*^^  ^^  ^^^  ^*'^^  ®^  ^®  father-in-law,  D,  T.,  bv  the 
dent  to  the  ^^  ^^^  '*^°^  ^^  ^^*     ^^  P°^  ^^'^  0^"  furniture  into  the  noose 

gaining  of  a  continued  to  reside  there  uniii  July  1825,  when  he  died  ia 
setdenient,  by  session.  During  his  lifetime  no  more  than  the  sum  of  1/*  <~' 
•*'**kL*'^**^!p^*  paid  by  him  on  account  of  the  rent.  His  widow,  after  his 
^da  s**"  continued  to  reside  iti  the  house  in  question  until  the  mood 
Tlie  sutute  Sepiemher  following,  when  X).  T.,  the  landlord,  put  a  distre^ 
6  G.  4.  c.  57.  th^  premises,  under  which  he  seized  the  furniture  and  goods 
repceak  that  had  been  put  in  by  T,  Z.,  and  the  same  were  atlerwards  so 
«totute,butstiU  purchased  by  the  said  2).  T.  for  the  sum  of  12/.  15*.,  upon 
■■■■saf  ^J««*»  ^®  following  receipt  was  given  :  "  Received  from  Mr.  S.,  % 
rent,  but  nuvTby  *^  ^^  advance  of  goods,  the  sum  of  12/.  1.5^.,  for  balance  of 
the  party  har-  "  due  from  Mr.  T.  L.  to  Midsummer  1825.  D.  r."— A"' 
ing  the  same,  a  C.  J.  The  question  in  this  case  is,  Whether  the  pauper  hi 
condition  pre-  settlement  derived  from  her  husband  ?  I  am  of  opinioui  thal«^ 
i^*  'onT  ^^^^  "^^  consider  this  case  to  be  governed  by  the  59  G>  3.  c.^ 
MuaCTfeot^and  ^^  6  (^*^'  ^'  57-,  the  husband  himself  had  not  gained  any  se^ 
therefore,  where  ment  bv  Uie  renting  of  this  tenement ;  for  there  was  not  any  f 
a  person  after  ment  of  rent  by  the  person  hiring  the  tenement  as  req^uired  bj  { 
the  pasdng  of  gtatute  6  G.^.  c.  51.  The  husband  not  having  acquired  a  set! 
^50^  h\wi  a  "*^"'  '"  ^'*  lifetime,  the  pauper  cannot  have  from  him  a  deriN'Jj 
tenement  of  the  settlement;  the  order  of  Sessions  must,  therefore^  be  (p^ 
annual  value  of  ^-  Order  of  Sessions  quashed. 

10^. ,  and  held  it  for  more  than  a  year,  but  died  before  a  whole  year*s  rent  was  paid,  lie  was  beh 
gain  no  settlement,  although  after  hb  death,  and  after  the  passing  of  the  6  O.4.  c.  57.,  the  rent ' 
paid  out  of  money  produced  by  the  sale  of  his  goods. 
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219.  Rex  V.  Leeds,  E.  T,  4  G.  S.  2  Burr.  S.  C.  52i. — Two  jus-  A  niui*t  wife 
lbs  reooTed  Anne  H&ive  and  her  two  children,  from  B.to  L,  «n^  chUdmi 
Tlie  aw  irai,  Joseph  Home,  the  husband  of  Anne  Howe,  in  June  **"^  ^  '^ 
1761,  took  a  tenement  of  10^.  per  annum  at  B.,  and  was  to  leave  it  ^^iJbio'^IwA 
9t  S&kelmas  or  Lady-day;   but  no  mention  was  made  what  hehuanun&x^ 
UkkuUus  or  Lady^y  he  was  to  leave  it.     At  Michaelmas  1 761,  pind  term  of  a 
feaodhfs  wife  went  to  J?.,  and  resided  upon  the  said  tenement  t«w«n«nt«boTe 
liaboatthe  C&ru/ma<  following,  from  which  time  till- the  month  ]S^T^ 
^Maof  1762  he  was  sometimes  at  £.,  and  sometimes  at  J?.,  but  oiililSSSyilllL 
vife  and  family  resided  wholly  at  B.^  and  never  were  at  L.  in  anouJr 
tiie  removal.    In  May  1 762  he  took,  for  a  year,  one  tene*  place,  and  ia 
It  tbe  annual  rent  of  15/.,  and  another  of  5/.,  both  at  L.,  *tMeQt  fWmi  it 
0e  he  followed  the  trade  of  a  coachmaker,  and  occupied  them  ^°^  ^^  ^ . 
^Mnetime  in  the  month  of  June  1763.     From  the  time  of  his  to  hl/^ftTlUld 
.11% Ike  tenement  at  Z..  to  November  1762,  he  resided  chiefly  at  children  be- 
Nt  m,  in  the  mean  time,  twice  with  his  wife  at  J?.,  whom  he  coming  chaTge- 
ffl  the  tenement  he  took  there.    From  November  1762,  he  ^hiab 
'    constantly  at  £.,  till  about  the  15th  of  April  1763.    His 
and  family  becoming  chargeable  to  B.y  the  parish-olficers 
led  biro  on  that  account*  add  brought  him  into  the  county 
r,  when  he  made  them  satisfaction,  and  promised  to  take 
wife  away  horn  B.^  and  prevent  the  parish  being  at  any  further 
noe;butshe  being  near  her  time^  be  and  his  wife  stayed  *in  the 
I  tenement  at  B.y  from  the  18th  day  of  April  1763  to  the  15th 
il^f  ibOowing,  whilst  she  lay  in ;  when  he  took  and  left  her  at 
^  Mer's  in  fT.,  and  returned  to  i?.,  and  locked  up  the  doors 
^aetfaerey  and  left  the  key  with  a  neighbour,  and  gave  him 
^  to  get  die  hay  for  him  off  the  tenement.    In  a  few  days, 
■^■ithont  ever  having  resided  either  in  the  said  tenement  at  B.* 
^pviih  of  B»,  after  the  taking  his  wife  as  aforesaid  to  her 
\  hit  went  to  Hundety  a  hamlet  in  the  parish  of  Z..,  which 
H  its  own  poor,  and  continued  there  ever  since.     The  hay 
I  accordingly,  got  for  him,  and  still  remains  upon  the  premises, 
nb  property.     About  a  fortnight  since  he  wrote  a  letter  to 
peaoo  with  whom  he  had  left  the  said  key,  to  deliver  the  pos- 
^M)  of  the  said  tenement  at  B.  to  the  landlord ;  but  possession 
^  delivered.     On  the  day  before  the  appeal  he  received  the 
faxD  the  said  person,  and  had  it  in  his  possession  at  the  time 
appeal.    His  wife  having  afterwards  returned  to  J?.,  and 
g  relief,  they  removed  her,  by  order,  to  X.,  as  the  place  of 
*ttianeDL    The  Sessions  were  of  opinion  that  L,  was  the 
of  her  and  her  children's  settlement,  as  J.  //•  had  not 
1 40  days  upon  his  tenement  at  B.  since  he  resided  upon 
^inement  at  L.,  which  he  did  from  November  1762  to  the  said 
of  Afril  1763,  as  above  stated ;  and,  therefore,  they  con* 
|Mthe  order  of  the  two  justices. — Lord  Mansfield  and  the 
■t  of  THE  Court  were  all  of  opinion,   that  as  J.  if.  could 
N  have  been  removed  from  his  tenement  at  J9.,  the  lease  whereof 
^  vnexpired,  that  they  oould  not  remove  his  wife  and  children  so 

5ttH  remained  his.  Indeed,  if  his  lease  at  B.  had  been  at  an 
^^^Ittt 40  days'  residence  at£. might  have  borne  a  different 
^J^w'ation:  but  the  justices  have,  certainly,  been  premature  in 
*"'*'"^  them  from  B.  whilst  his  mterest  there  subsisted,  and  ^^ 
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meats  subsequent  to  tlie  period  from  which  tliat  statute  operates, 
it  must  still  be  attended  to  in  cases  of  previous  settlements.  By 
59  G.  3.  c.  50.  it  was  required,  in  case  of  a  house  or  building,  that 
it  should  be  )ield  for  a  year  by  the  person  hiring  them ;  in  the  case 
of  land,  tliat  he  should  occupy.  In  houses  and  buildings^  there- 
fore, so  as  the  tenure  subsisted^  it  was  in  this  respect,  before  the 
statute  of  6  G.  4.  c.  57m  sufficient,  so  that  underletting  a  part  of  a 
house  or  building  would  not  have  prevented  a  settlement,  and  that 
{a)Jnu,pli90.  point  was  accordingly  so  decided  in  Rex  v.  North  CoUingham  {a), 

which  was  cited  in  the  argument.  But  in  the  case  of  lands,  the 
person  hiring  was  to  occupif  for  the  year.  Did  the  pauper,  then* 
occupy  the  garden  for  the  whole  year  ?  It  is  stated  in  the  case, 
that  tliough  the  pauper  took  the  garden,  it  was  agreed  between 
him  and  M.  that  they  should  share  the  expcnce  and  profit.  It  i;^ 
also  stated,  that  Af.  paid  the  pauper  half  the  rent,  and  that  the 
garden  was  thus  occupied.  It  is  not  in  terms  stated  that  there 
was  a  joint  occupation,  but  as  M.  was  entitled  to  participate  in 
the  occupation,  we  think  that  it  must  be  taken  that  he  did,  and  if 
so,  the  pauper  cannot  be  considered  as  occupying  more  than  t 
moiety  of  the  garden.  Unless  the  garden  was  separately  occupied 
by  the  pauper  the  whole  year  no  settlement  was  obtained.  We 
are,  therefore,  of  opinion,  that  there  was  no  settlement  in  7%  ami 
that  the  settlement  in  L.  remained ;  and  that  the  order  of  Sessiou 
which  quashed  the  removal  to  JL.,  on^he  ground  of  a  settlemeol 
in  T.,  cannot  be  supported. — Order  of  Sessions  quashed. 

218.  Bex  v.  CarshalioHy  M.  T.  7  GA.  SB.S^  C.  93.  —  Upoo 
^G*d*c!*50      ^^  appeal  against  an  order,  whereby  C.  Z«,  widow,  and  her  two 
makes  the  my-    children,  were  removed  from  C.  to  ^.,  the  Sessions  quashed  the 
mentof  ayear's  Order,  subject,  &c.     T.  Z..,  the  husband  of  the  pauper,  who  wis 
rent  bj  the  per-  previously  settled  by  apprenticeship  in  the  parish  of  W.^  at  X^>^ 
flon  hhring  ate-    ^y  1824>,  came  with  his  family  to  reside  in  a  house  in  the  parSh 
dZTpr^"*"    ®^  ^^  ^^*^^  ^®  ^^  '"'^^  ^^^"  father-in-law,  D,  T.,  by  die  ye», 
dent  to  the         ^^  ^^^  ^^^^  ^^  ^^^'     ^^  P^^  ^^'^  ^^^  furniture  into  the  house,  ail 
gaining  of  a        Continued  to  reside  there  until  Jtd^  1825,  when  he  died  in  poft- 
sectlenient,  by     session.     During  his  lifetime  no  more  than  the  sum  of  1  /.  5«.  was 
reason  of  d^^-  pj^j  ^y  him  ga  account  of  the  rent.    His  widow,  after  his  death*  ^ 
^dm**"         contained  to  reside  iii  the  house  in  question  until  the  month  of 
Tlie^tute         Sepiember  following,  when  Z).  T.,  the  landlord,  put  a  distress  inio 
6  O.  4.  c.  57.      th^  premises,  under  which  he  seized  the  furniture  and  goods  wbidi 
repeals  that        had  been  put  in  by  T.  Z.,  and  the  same  were  afterwards  said  and 
•JlJJO^'^utstiU  purchased  by  the  said  2).  T.  for  the  sum  of  12/.  15*.,  upon  which 
■HaTafaJaff's  ^^  following  receipt  was  given  :    "  Received  from  Mr.  5.,  of  T., 
rent,  butnotby  *^  ^^  advance  of  goods,  the  sum  of  12/.  LSs.,  for  balance  of  rent 
the  party  bar-     '*  due  from  Mr.  T.  L*  to  Midsummer  1S25.     X>.  T" — Abbott 
ing  the  same,  a    C.  J.  The  question  in  this  case  is,  Whether  the  pauper  had  aqy 
condition  pte^     gettlement  derived  from  her  husband  ?     I  am  of  opinion»  that  wbe* 
^t^^fiT       ^^^^  ^®  consider  this  case  to  be  governed  by  the  59  G.3.  cSOl^  «r 
l^e^[vt,and    ^^^  ^  G»^>  c.  57-,  the  husband  himself  had  not  gained  any  settle* 
therefore,  where  ment  by  the  renting  of  this  tenement ;  for  there  was  nut  any  pay- 
a  person  after      ment  of  rent  by  the  person  hiring  the  tenement  as  required  by  the 
^  pasung  of     gtatute  6  G.^.  c.  57.     The  husband  not  having  acquired  a  settle- 
50   hired'  a     ™^"^  '°  ^^^  lifetime,  the  pauper  cannot  have  from  him  a  derivative 
tenement  of  the  settlement;  the  order  of  Sessions  must,  therefore,  be  quaabed. 
annual  talue  of  ^-  Order  of  Sessions  quashed. 

lOf.,  and  held  it  for  more  than  a  year,  but  died  before  a  whole  year's  rent  was  psid,  lie  was  held  to 
gain  no  settlement,  although  after  his  death,  and  after  the  passing  of  the  6  G.4.  c.  57.,  the  rent 
paid  out  of  money  produced  by  the  sale  of  his  goods. 
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VI.  Of  the  Residence  necessary, 

219.  Rex  V.  Leeds,  E.  T.  4  G.  S.  2  Burr.  S.  C.  52*,  —  Two  jus-  A  num^t  wife 
ticcB  remored  Anne  Hotue  and  her  two  children,  from  B.  to  L.  «nd  children 
The  case  was,  Jos^h  Hofme^  the  husband  of  Anne  H&we,  in  June  ^^^^^^^^^ 
1761,  tooka  tenement  of  10/.  per  annum  at  B.,  and  was  to  leave  it  ^HJnl^Sj^ 
2i  Michadmas  or  Lady-viay;   but  no  mention  was  made  what  hehasanunbt^ 
MiAadmas  or  Lady-day  he  was  to  leave  it.     At  Michaelmas  1761,  pind  term  of  a 
heaod  his  wife  went  to  B.,  and  resided  upon  the  said  tenement  t«»wn«itiaKwe 
tiH  about  the  Christmas  following,  From  wliich  time  till-  the  month  ^  ^I^ 
ofMiOf  1762  he  was  sometimes  at  £,.,  and  sometimes  at  J?.,  but  ck^^^^JZ^ 
his  wife  and  family  resided  wholly  at  i?.,  and  never  were  at  L.  in  another 
before  the  removal.     In  May  1762  he  took,  for  a  year,  one  tene-  place,  and  is 
meot,  at  the  annual  rent  of  15/.,  and  another  of  5/.,  both  at  £.,  absent  from  it 
where  he  followed  the  trade  of  a  coachmaker,  and  occupied  them  "^^^  ^  ^ , 
till  some  time  in  the  month  of  June  1763.    From  the  Ume  of  his  to  hle^ftT.^ 
tokiog  the  tenement  at  L.  to  November  1762,  he  resided  chiefly  at  children  be- 
£i  bat  was,  in  the  mean  time,  twice  with  his  wife  at  B.,  whom  he  coming  charge- 
hft  in  the  tenement  he  took  there.     From  November  1762,  he  «hle. 
resided  constantly  at  L.,  till  about  the  15th  of  April  1763.    His 
wife  and  family  becoming  chargeable  to  B.,  the  parish-officers 
afvprehended  him  on  that  account,  add  brought  him  into  the  county 
ftleieesier,  when  he  made  them  satisfaction,  and  promised  to  take 
his  wife  away  from  ^.,  and  prevent  the  parish  being  at  any  further 
cxpence ;  but  she  being  near  her  time,  he  and  his  wife  stayed  In  the 
s&d  tenement  at  B.»  from  the  18th  day  of  April  1763  to  the  15th 
^^hy  following^,  whilst  she  lay  in ;  when  he  took  and  left  her  at 
her  brother's  in  W.j  and  returned  to  B.,  and  locked  up  the  doors 
of  his  house  there,  and  left  the  key  with  a  neighbour,  and  gave  him 
iiirectioDS  to  get  the  hay  for  him  off  the  tenement.    In  a  few  days, 
tad  without  ever  having  re3ided  either  in  the  said  tenement  at  B.^ 
sr  in  the  parish  of  B,,  after  the  taking  his  wife  as  aforesaid  to  her 
imither's,  he  went  to  Hunslet,  a  hamlet  in  the  parish  of  Z.,  which 
ttuntains  its  own  poor,  and  continued  there  ever  since.     The  hay 
^^)  accordingly,  got  for  him,  and  still  remains  upon  the  premises, 
tnd  IS  his  property.     About  a  fortnight  since  he  wrote  a  tetter  to 
the  person  with  whom  he  had  left  the  said  key,  to  deliver  the  pos- 
sessioD  of  the  said  tenement  at  B,  to  the  landlord ;  but  possession 
was  not  delivered.     On  the  day  before  the  appeal  he  received  the 
fef  from  the  said  person,  and  had  it  in  his  possession  at  the  time 
tf  the  appeal.     His  wife  having  afterwards  returned  to  B.^  and 
^^uttiiig  relief,  th^  removed  her,  by  order,  to  I..,  as  the  place  of 
^  settlement.     The  Sessions  were  of  opinion  that  L.  was  the 

ece  of  her  and  her  children's  settlement,  as  «/•  H.  had  not 
ded  40  days  upon  his  tenement  at  B.  since  he  resided  upon 
■8  tenement  at  X..,  which  he  did  from  November  1762  to  the  said 
Sdk  of  April  1763,  «8  above  stated ;  and,  therefore,  they  con- 
naedthe  order -of  the  two  justices. — Lord  Mansfield  and  the 
ttt  of  THE  CouftT  were  all  of  opinion,  that  as  «/•  //.  could 
oc  have  been  removed  from  his  tenement  at  B.,  the  lease  whereof 
'Bs  unexpired,  that  ^ey  oould  not  remove  his  wife  and  children  so 
Hig  as  it  remained  his.  Indeed,  if  his  lease  at  B.  had  been  at  an 
ud,  his  last  40  days'  residence  atZ.  might  have  borne  a  different 
onsideration  i  but  the  justices  have,  certainly,  been  premature  in 
emoving  them  from  B.  whilst  his  interest  there  subsisted,  and 
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from  whence  he  himself  would  at  that  time  have  been  hremoYable. 
— Order  quashed. 
If  •  penon  •!-  ^0.  Rex  v.  Laness^  E.  T.  16  G.  S.  Burr.  S.  C.  825r— £.  M. 
temately  rend«  ^^^8  hired  for  a  year  to  one  </.  W,^  of  the  parish  of  LanstakoMj 
^S^'^^'^aJ^  where  his  master  occupied  his  own  estate.  He  continued  with 
wbotolncacb  ^^  master  in  Lanstephan  till  some  time  before  St*  PeUrt  tide; 
of  tvro  parishes,  when  his  master  and  family  removed  to  Lowets^  in  which  parish 
tbe  settlenMot  his  master  rented  another  farm.  He  continued  with  his  master  in 
shall  be  whsre  Lomcesi  until  the  16th  of  January  following,  altogether;  when  hit 
^  ^^'^^  ^  master,  with  his  family,  removed  to  the  parish  of  LanHepkan.  The 
""^^  master,  after  his  removal  to  Lanstephan^  constantly  resided  there; 

iTi^r^  Lam.  ^^^  ^^  pauper  was  sent  by  his  master  back  to  LotoeM,  to  thnsh 
heifa  iMcf.  *  *^^  ^^^^  ^^^  ^^^  master's  cattle.  The  pauper  staved  in  Ioins, 
^\,4n,  '  upon  his  master^s  business,  two  or  three  nights  and  days,  and  eat 

and  lodged  there ;  and  then  returned  again  to  Lanstepnan  for  tvo 
or  three  days,  or  a  week,  at  a  time,  and  eat  and  lodged  therei  and 
then  returned  again  to  Lowest  in  like  manner  as  aforesaid;  andio 
continued  between  the  said  parishes  to  the  end  of  his  year,  which 
was  the  17th  of  May  following.     He  never  continued  40  da]i» 
together  in  either  of  the  parishes  after  the  16th  of  January^  birt 
he  lived  and  resided  as  aforesaid  more  than  40  days  in  the  wbde 
in  each  parish ;  and  he  resided  most  of  the  latter  part  of  bis  aervice 
in  Lanstephan,  and  lodged  there  the  last  night ;  and  from  theace 
went  to  Lofoess  in  the  morning,  and  took  some  cattle  of  his  mis- 
ter's from  thence  to  the  Hay'Jairy  where  he  finished  his  service^- 
The  Couht  held  him  to  be  last  legally  settled  in  iMtutephan* 
A  person  rent'       221.  Rex  V.  Topcron,  M.  T.  25  G.S.  Editor'*  MSS — /.  W^ 
ing  and  occu-      the  pauper,  rented  a  mrm  in  K.  at  SOl.  per  annum^  and  resided  a 
pymg  lol.  a        it  from  Lady-day  1779  to  Christmas  1781,  when  he  went  with  fas 
y^J°  ®"*        wife  publicly  to  reside  with  his  son-in-law,  E.  F.,  in  the  parish  sf 
«dn  a  wttlc^      ^*'  taking  with  him  all  his  furniture,  and  the  stock  remaining  on  fas 
watbyrend-    ^'Bocm  at  K.     He  resided  with  his  son-in-law  in  T.  upward  of  40 
ti^  40  dayt  in    days  before  he  delivered  up  the  possession  of  the  farm  in  AT.,  bat 
another  parish     he  did  not  hire  or  occupy  any  land  or  tenement  whatever  in  T.- 
wbere  no  part     jj,g  SESSIONS  confirmed  the  order  of  removalto  T. — BEARCROft 
lics,'and  ^^   *^owed  cause :  He  said,  the  principle  of  the  poor  laws  was,  thU 
he  occupies  no-  ^0  persons  could  be  removed  but  those  who  were  likely  to  becooie 
thing.  chargeable  {a) ;  that  renting  10/.  a  year  was  made  the  test  of  abili?; 

&C.  Cald  478.  that  the  pauper  haying  done  so,  was  not  likely  to  become  cfaarfe- 
(a)  See  the  case  *^^®»  *"^  ^^*^  ^®  ^**»  therefore,  irremoveable  from  T.,  where,  by 
of  Rez  V.  Car-  continuing  40  days,  he  had  gained  a  settlement. — Wilson,  ctnAf^* 
shalton,  Burr.  The  right  to  a  settlement  from  10/.  a  year  arises  not  from  renting 
A  C.  812.  it,  but  from  coming  to  reside  upon  it.     Here,  on  the  contrarji  tlK 

pauper  ran  away  from  it.  Not  lone  after  the  statute  the  qaestifls 
arose,  where  part  of  the  tenement  lay  in  another  parish,  and  the 
Court  held  the  settlement  to  be  in  the  parish  where  that  part  lay 
en  which  the  pauper  resided.  But  still  he  must  come  to  settle. 
{6)^itfr,pl.]99.  Rex  V.  IJandverras  (b)  shows,  that  the  residence  must  be  in  the 

parish  where  the  tenement,  or  some  part  of  it,  lies.  It  is  not  troe, 
as  Bearcrop T  has  stated,  that  a  person  irremovable  in  onepariih 
shall  be  so  in  every  other  parish. — Lord  Mamsvield.  Therei* 
BO  colour  for  it.  Even  if  residence  in  one  parish,  and  occupation 
in  another,  were  sufficient,  here  is  no  such  occupation,  for  be  had 
run  away,  and  left  his  tenement. — Buu.br  J.  It  is  taken  fot 
granted,  in  many  cases,  that  the  residence  must  be  in  a  parish 
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vbm  part  of  the  tenement  lies ;  and  I  think  there  is  a  case  (a) 
wiiere  ttbas  been  decided  to  be  necessary. — Orders  quashed. 

m.  Res  r.  Knighton,  T.  7.  27  G.  S.  2  T. /2. 46.  —  The  paaper  Togainaiet- 
R.  H.,beiDg8ettJ^  in  the  parish  of  Si.  M.,  took  a  windmill  in  tlcment  by 
thstpamh  of  the  yearly  value  of^iO/.  10*.  at  Lady-dau  1778,  and  ""*fS',jJJ^ 
mofieA  it  for  one  year.    On  the  SOth  of  AvrU  following  he  mar-  !^  t^  mutt 
iM  dm  the  daughter  of  8.  ^.  of  K.,  whicn  is  a  township  within  alio  be  •  rati, 
tfttpirali  of  Si,  M.f  but  distinct  as  to  the  maintenance  and  settle-  denc«,  ettber 
MBtiofthepooCy  and  has  distinct  officers.    Before  the  pauper's  on^premmh 
•nnage  In  nuber-in-law  said,  he  would  give  him  house-room  till  ^^!1^*^^^ 
could  provide  himself;    and  on  his  marriage  he  went  ac-  T    «^^     ' 
"  igly  to  reside  with  his  father-in-law  in  K.y  whose  house  was  Batler  tuiie 
sfuarter  of  a  mile  distant  from  the  said  mill,  and  he  con-  pi.  iss.      * 
i  80  to  reside  till  the  death  of  his  father-in-law  in  1786.  Rex  o.  Sowton, 
DoiiBg  the  time  he  occupied  the  mill,  or  afterwards,  he  neither  P^»  pl-  ^75. 
tttedsor  occupied  any  land  or  tenement  in  K*     During  the  last 
W-jear  of  the  time  he  rented  the  mill,  he  kept  a  man-servant, 
ijRbieiided  with  him  in  his  father-in-law's  house  as  part  of  his  (the 
let's)  family.    The  pauper  believed  it  was  known  to  the  town- 
of  AT.  that  he  rented  the  mill,  because  he  served  some  of  the 
Its  with  grits,  and  they  knew  him  to  be  a  miller.  —  Ash- 
J.  delivered  the  opinion  of  the  Court.     The  question  in 
OK  is,  Whether  the  pauper  gained  a  settlement  in  the  parish 
~~be  rented  a  tenement  of  the  yearly  value  of  Itf.  or  m  the 
where  he  resided,  occupying  at  the  same  time  a  tenement 
toQtiier  jiarish  ?  And  we  are  all  of  opinion,  that  he  did  not  gain  a 
['''^^snKnt  10  J^..*  because,  in  order  to  gain  a  settlement  by  renting 
l^fR'auMM,  there  must  be  a  residence  either  on  the  premises, 
.'^  Akast  ID  the  parish  where  some  part  of  the  premises  lies.    The 
^crf  8tt  V.  Topcroft  (h)'  is  decisive  of  the  (question,  and  there  (6)^iite,pLfi2i. 
\SVp  *  three  other  cases  which  confirm  this  doctrine,  where 
[»itt  been  taken  for  granted  that  there  must  be  a  residence. 

•*  ».  &r  V.  South-Lynn,  T.  T.  S*  G.  3.  6  T.  R.  664f C.  //.,   A  roidence  of 

'teller  of  the  paupers,  was  legally  settled  in  E.  B.,  prior  to  the  S3  days  bj  a 
ftfefcr  1792.     On  the  !2»d  Odober  1792,  the  said  C.  //.,  widow  ode  te- 
^dien,  and  for  some  time  before,  in  possession  of  a  cottage  °^^^^|^ 
^  in  fF.,   in  the  county  of  N.,  at  the  yearly  rent  of  be  coupled 
^^  hired  a  house  in  S.  L.  at  the  yearly  rent  of  9/.  and  witharen- 
*  l(k  6d.  in  part  of  the  rent ;  and  on  the  following  day  he  and  denoe  on  the 
•ftsnd  their  four  children  entered  into  possession,  and  resided  T?*  •««*«">««' 
^    tiU  his  death  on  the  8th  November  1792,  still  keeping  J^^ie*" 
n  of  the  cottage  and  land  in  1^.—  Lord  Kenton  C.  J.  n  ^y^  preceding, 
to  decide  on  the  express  words  of  the  act  of  parliament, 
y*w^  overturn  ninety-nine  cases  out  of  a  hundred  that  have 
iJJ*  determined  on  this  statute.     If  a  mere  residence  on  a  tene- 
[^''^^40  days  irremovable  were  sufficient  to  give  a  settlement, 
^7  lodger  and  every  servant  residing  for  that  length  of  time 
^"^  thai  acciuire  a  settlement ;  but  in  order  to  gam  a  settle- 
F^by  rending  on  a  tenement  of  the  yearly  value  of  \0l.  the 
|l^  Bust  stand  in  the  relation  of  tenant  to  the  property  for  40 
y  Here  there  was  an  inchoate  right  in  the  husband,  and 
tJ^*'^  in  the  widow*  which  if  completed  by  a  full  residence  of 
j^^)  in  either  case,  would  have  been  sufficient :  but  that  one 
^^^  act,  reddence  for  40  days  by  the  same  tenant  to  the 

'      Rfimdwich ,  aniejph  1 67,  See  also  Uic  following  case  of  Rex  v,  Knighton* 
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prpperty,  was  wanting.  The  husband  after  residing  16  ilajs  os 
this  estate  djied,  and  Uien  the  wife  resided,  cm  k;  but  wbal  friifity 
•was  ^ei^e  between  the  husband  and  ^^e  as  to  tbis  property  I  It 
appjears  that  she  (^4  i^ot  take  out  letters  of  admiaistratieaL8Q.8s.tp 
give  her  a  settlement  by  residjing^nher  own  for  40  days>  nor  did  the 
reside  on  the  estate  for  tbat  time  as  tenaqt  on  tbe  premisea ;  sid 
indeed  she  was  not  solely  entitled  to  admimtratioD.  The  case  of 
(a)^;ite,p].i75.  Rejs  V.  Netlierscal  (a)  is  different  firom  the  present,  because thm 

the  estate  was  bequeathed  to,  the  widow,  whose  second  buBbsnd 

lived  40  days  upon  it«     But  here  there  was  no  priri^  of  coDtnd 

or  of  interest  whatever  between  the  pauper  and  her  late  husbaoi; 

and  we  cannot  connect  the  residence  of  the  husband,  as  tsaaH^ 

«[ith  th^  residence  of  the  widow  a^  tenant,  so  as  to  complete  Ae 

4(9  days'  residence  by  both.     Tliough  this  case  is  new  m  specie*  it 

is  not  new  in  principle;  and  upon  the  principlea  established ia 

former  cas^s,  I  am  o^  opinion  that  die  widow  did  not  acqaite  wf 

settlement  in   S.  L, —  Asbhuest  J.     We  cannot  couple  the 

residence  of  the  husband  with  that  of  the  widow,  because  tbey 

were  in  djstinct  rights.—- Grose  J*  declared  himself  of  thie  sane 

opinion. —  Lawrsncs  J^  This  must  be  considered  as  a  newtskiag 

of  a  tenement  by  the  widow,  or  as  a  residence  by  ber  on  herowa 

estate,  coming  in  under  the  title  of  her  busbancU     Consideredin 

the  former  point  of  view,  under  tlie  stat.  IS  &  14  Car.  2(,  tbe 

pauper  only  gained  a  settlement,  by  the  credit  of  having  a  teoe' 

ment  of  the  value  of  IQ/.  ftr  annum :  then  there  muat  be  a 

residence  for  40  days  after  the  party  has  obtained  that  credit,  tf 

considered  in  the  other  point  of  view,  it  appears  tliai  the  widov 

did  not  take  out  letters  of  administration  to  her  husband;  andiii 

the  cases  have  determined  that  the  widow  has  no  right  withool 

administering ;   but  even  if  she  had  administered,  there  must  sbs 

have  been  a  residence  for  40  days  under^  this  title. 

A  residence  of        224.  Rex  V.  Llanbedergochf  H.  T.  37  G.S.  7  r./i.l05.— The 

^9  days,  al-        pauper  was  tenant  of  a  tenement  in  the  pari^  of  UeckyliM 

Uiough  Ac jpau-  called  P«/r%to,  under  W.  G.  for  the  year  1795.      At  May  1795 

S^v'^ried  from  ^^  received  notice  to  auit  P.  at  the  AU  Saints  following.    Hk 

residing  the  re-    pnuper  said  he  had  no  place  to  go  to,  apd  if  compelled  to  qait»  ^ 

maining  11        ifrould  tatce  down  a  bam  he  had  built  upon  the  &rm,  and  cut  the 

days,  is  not  a      gorse  that  grew  on  the  hedges.     (?•  then  said,  supposing  we  ex- 

sufficient  resi-     change,  vou  shall  go  to  fV.  £.,  a  tenement  in  the  parish  of /iw 

^^*^f  "*    Hedergoch,  that  G.  then  occupied  under  Prkckard,  at  theycariy 

rent  of  10/.  10«.,  to  which  the  pauper  agreed,  and  promised  notts 
take  down  the  barn  at  Peurkyvo.  It.  was  then  agreed  betirees 
them  that  they  were  not  to  mention  to  any  penson  that  the  pauper 
was  to  go  to  IV.  E.y  lest  the  respondents  should  hear  of  it  ssd 
prevent  the  pauper  getting  intp  possession  of  JV.  E.  The  pauper 
was  apprehensive  that  they  would  not  consent  to  his  oomiog  to 
•  their  parish,  he  being  a  man  of  bad  character.  On  the  I6m  d 
No%)ember  1795,  the  pauper  and  his  family  removed  from  Peurkga 
to  W.  E,  He  did  not  remove  his  furniture  there,  lest  the  re- 
spondents should  see  him,  he  having  been  informed  that  if  ^ 
could  get  into  possession  of  a  tenement  of  lOl.  a  year,  and. sleep i* 
the  house  for  one  night,  he  could  not  be  turned  out  of  possesnon* 
G.  would  not  have  let  the  pauper  into  possession  of  ^«  E^  but 
for  the  purpose  of  inducing  him  to  quit  Peurk^,  and  to  prertft 
his   taking  down  the   barn ;  yet  he   thought  him  iv  rcsiionsible 


SSCT.S.]  OF  TttK  RXfilDSlf€S  NECB88ARY.  167 

penoo.   Tbe  parahioDera  of  Pentraeih  were  not  privy  to  the 
tnuMMtkm.    The  pauper  resided  29  dajs  on  the  premises,  when 
FnUkari,  aidecl  by  some  of  the  parishioners  o£  Llanbederfoehf  the 
mtntm  of  the  poor  of  the  parish  of  Ucmhedergoch  being  then 
widi  theB,^^nrt^  removed  him  and  his  family  from  the  tenement    • 
tailed  W,  E.J  and  thereby  prevented  him  from  residing  in  the 
teanent  for  the  term  of  one  year,  or  for  40  days'  part  thereof, 
i^kmbf  s  legal  settlement  might  have  been  gained ;  and  he  has 
ever  aoce  been  ibrciUy  kept  out  of  the  possession  of  the  tene- 
The  pauper  did  not  do  any  other  act  to  gain  a  settlement 
\tdergock.     He  was  afterwards  taken  up  at  Petttraetk,  and 
vder  a  vagrant's  pass  to  the  parish  of  linnbedergoch.    The 
M^s  place  of  legal  settlement  prior  to  his  taking  the  tenement 
Med  W.  £.,  was  in  the  parish  of  Pentraeth,  —  Lord  Kenton 
C  J.  Id  order  to  gain  a  settlement  by  living  on  a  tenement  of 
^ftnaammy  it  is  absolutely  neeessary  that  the  party  should 
Hade  there*  for  40  days.     With  regard  to  the  fraud,  which  is 
I^Sj^erted;  wliere  a  case  is  pregnant  with  circumstances  of  fraud, 
A  Court  have  repeatedly  said  they  cannot  infer  fraud :  that 
fthd  is  a  fact  to  be  expressly  stated.     It  was  so  said  in  Rex 
%Anfox.  (a).— And  the  Court  held  the  settlement  to  be  in 
iwiriM. 

flS.  Rex  V.  Frittoell,    E.  T.   87  G.  3.    7  T.  R.  197.—  T.  H.  A  penon  wbo 
w«rt  two  farms  of  A.  B.  in  the  parish  of  -S.  Z.,  the  one  of  the  '«»*•»  f«»»  ^ 
griynlue  of  35*.  and  the  other  of  the  yearly  value  of  10/.  t^J^'^, 
l^no^  the  last  (bur  months  that  he  occupied  these  farms,  he,  ^^a  in  b!** 
^V^i  with  his  family,  dwelt  in  the  adjoining  parish  of  F.,  in  rent-free,  by 
fMif  a  boBse  belonging  to  a  near  relation,  who  permitted  him  the  pennjMion 
*  fi»t  wit  rent  free  :  the  house  consisted  of  two  separate  tene-  of  •relation,  on 
■*■••»«»  of  which  the  pauper  and  his  family  occupied,  together  meS^wwA***" 
^  I  btn,  stable,  and  yard  appurtenant.    He  kept  a  team  there,   35^  ^^  j^^^ 
*id  dnw  ids  corn  from  his  farm  at  S.  L^  to  F.    In  this  separate  gum  a  letile- 
^^BMiK  he  continued  nearly  two  years  from  his  first  entering  into   ment  in  B. 
^  ^  k  never  occupied  any  lands  in  the  parish  of  F.    The  sepa- 
jjtetCTment,  and  use  of  the  barn,  stable,  and  yard,  were  of  the 
1MfTaloeofS5r.,  or  thereabouts.     He  never  paid  any  rent  to 
l^i^ehdoD  in  respect  of  them,  but  the  relation  had  all  the  dung 
i^nnufe  made  by  the  pauper's  cattle,  an4  spread  it  upon  his 
^•'^laads  in  an  adjomine  parish. —  Lord  Kenton  C.  J.  It  is  now 
ll^kteto  inqaire  into  the  proprietjr  of  all  the  decisions  that  have 
^ittde  on  the  settlement  laws  since  the  passing  of  the  statute 
2*t  13ft  14  Car.  2.    For,  even  thouglr  it  should  appear  on 
|*||*fi>y  (which  I  do  not  suggest  is  tlie  case)  that  tne  words 
*"<»tatute  have  been  in  some  instances  strained,  yet,  as  there 
TVf**  ^  decided  cases  on  the  subject^  we  ought  not  now  to 
jyfrwn  them.    If,  when  the  question  first  arose,  it  had  been 
2!!?  ^^  ^^^  party  must  have  one  single  tenement  in  the  parish, 
^^'woal  value  of  10?.,  perhaps  such  a  construction  of  the  act 
^wd  have  fallen  in  with  the  general  opinion  of  mankind.     How- 
•j^^jtwas  long  ago  decided,  that  it  need  not  be  one  undivided 
T^J?Jf  held  under  one  landlord,  nor  all  lying  in  one  parish,  for 
rj^j^^  tenements  h^^^  under  different  landlords,  and  lyinff  in 
^'^^  parishes,  may  be  joined  together,  and  provided  they  alto- 

^"J  ^t*,  pi.  428. ;  and  sec   R.  i;.  Tamworth,  iHtst,  pi.  715.  R.   v.   Tcdford, 
'"'pJ.Cee,  antf  R.  ^  FiUonglcy,  1  T.  R.  461. 

M    4f 
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A  liousc  of  the 
annual  value  of 
10/.  was  hired 
by  A  at  Afi- 
chadmas  1624, 
and  be  died 
three  da3rs  be* 
fore  the  year 
expired,  but  his 
corpse  con- 
tinued in  the 
house  after  the 
expiration  of 
the  year*  and 
after  his  death 
his  widow  re- 
sided there, 
and  paid  the 
year*s  rent : 
Held,  that  A*s 
widow  and 
children  did  not 
gain  any  settle* 
ment, 

(a)59G.  3. 
C50. 


after  the  statute,  wilt  confer  a  setttemeot.  The  statute,  however, 
had  ID  view,  as  appears  by  the  preamble,  the  preventing  of  the 
disputes  and  controversies  which  had  arisen  respecting  the  setde- 
ment  of  poor  people  by  the  renting  of  tenements.  And  we  tbini 
this  object  will  be  best  attained  by  giving  to  the  words  of  the 
enacting  part  their  fall  and  absolute  effect,  and  by  consideriag  the 
statute  as  applicable  to  every  case  within  its  scope,  whereiaa 
previous  settlement  had  not  been  completely  gained  and  esl»> 
blished  before  the  statute  was  passed.  A  contrary  constructe 
might  open  the  door  to  many  disputes  and  controversies  as  to  ife 
nature  and  efiect  of  inchoate  titles.  Wberelts,  according  to  lh| 
eonstruction  which  we  adopt,  the  only  iaquiry  hereafter  will  U| 
whether  a  settlement  had  been  acquhred  before  the  2d  July^  aiP 
the  case  will  be  considered  as  if  the  pauper' had  died  or  reioovel 
from  the  tenement  on  the  1st  day  of  that  month  ,...i||m1  as  if  heM 
resided  on^  but  not  after  that  first  day  of  «/u/^.— •'^bder  of  Sessw 
quashed,  and  original  order  confirmed. 

229.  Rex  v.  Inhabitants  of  Cray  ford,  M.  T.  7  G.  *.  6  B.  4*  & 
68.  —  Upon  appeal  against  an  order  of  two  justices,  wherebf 
jS.  S.,  widow  of  T,  S.,  and  their  six  children,  were  removed  froit 
B.  to  C,  the  Sessions  confirmed  the  order,  subject.  Sec.  In  the 
month  of  September  1824,  T.  8.,  the  husband  of  the  pauper,  wtf 
settled  in  the  parish  of  C.  At  Michaelmaiy  in  the  same  yearj  kl, 
hired  a  house  situate  in  the  parish  of  B*  for  a  year,  at  the  resi 
and  of  the  annual  value  of  12/.  He  took  possession  of  the  hoo» 
on  MichaelmaS'day  1824*,  and  continued  to  live  in  the  same  tilitbs 
26th  September  1825,  when  he  died.  His  body  remained  io  tbe 
house  till  the  30th  -of  the  same  month,  when  it  was  buried.  The 
rent  for  the  first  three  quarters  of  the  year  was  paid  by  him,  vA 
for  the  last  quarter,  ending  on  the  29th  September  1825,  by  his 
widow,  the  pauper.  The  pauper  continued  in  the  house  till  shft' 
was  removed  under  the  order,  and  paid  the  rent  up  to  the  25(1 
December  1825.  The  question  was,  Whether  the  pauper  and  btf 
children,  under  the  above  circumstances,  were  entitled  to  settle' 
ment  in  the  parish  of  B,  ?  —  Bayley  J.  The  safest  rule  to  ado(l 
in  these  cases  is  to  adhere  to  the  words  of  the  act  of  parliament.(<f 
Those  words  are :  *'  That  no  person  shall  acquire  a  settlement^ 
«  reason  of  his-  dwelling  fbr  40  days  in  any  tenement  rentedli]^ 
^  such  person,  unless  such  tenement  shall  consist  of  a  hoose  fl^ 
**  building,  being  a  separate  and  distinct  dwelling-liouse  or  boM* 
**  ing,  OP  of  land,  or  of  both,  bond  fide  hired  by  such  person  tt 
<<  and  for  the  sum  of  10^.  a  year,  at  the  least,  for  the  term  of  oos 
*>  whole  year ;  nor  unless  such  house  or  building  shall  be  kM,  aflf 
"  such  land  occupied,  and  the  rent  for  the  same  actually  paidfo^ 
"  the  term  of  one  whole  year,  at  the  least,  by  the  person  hinog' 
^  the  same."  In  order  to  gain  a  settlement,  therefore,  the  house' 
must  be  held  for  one  whole  year  by  the  person  hiring  the  same* 
Now  here  the  husband  was  the  person  who  hired  the  house,  ao(f 
he  died  three  days  before  the  year  expired ;  and,  consequently} 
he  did  not  hold  it  for  one  whole  year ;  he,  therefore,  gained  no 
settlement  by  the  renting  of  this  tenement.  Assuming  that  the 
widow  might  be  considered  to  liave  held  this  house  fbr  a  year,  she 
was  not  the  person  who  hired  it,  and  therefore  gained  no  settle- 
ment. —  Order  of  Sessions  confirmed. 
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!89a  &x  T.  Kenardin^om^  M.  T.  7  G.  i.  SB.S^C.  70«  —  UpotI  it  is  not  neora-- 
aa«|ipesJflgaiiiit  an  order  for  the  removal  of  W.  K.  and  S.  hM  Mry  to  the 
vife  aad  their  eight  chiidren,  from  K.  to  17.,  the  Seseions  quashed  e«>°>n0  *  "^ 
Ik  onkf,  tabject,  &o-    The  pauper,  W.  AT.,  when  about  16  year*  'j^*"  V.ettlc 
of  ^  faked  binaelf  for  a  year  to  T.  K.y  at  the  wages  of  4/.  4fS. ;  upon  a  tene- 
heBenedthe  year  in  tbe  parish  of  (/.,  dwelling  m  his  master's  ment,  that  the 
hoQK  dure,  and  received  bis  wages.  He  afterwards,  and  about  22  pauper  should 
ym  ago,  married  S^  his  wife,  and  having  about  four  years  after  «Mae  upon  any 
hamsrmge  removed  to  K.y  he  entered  into  a  contract  with  J.  S.,  P***<^* '*• 
a  fanner  there,  to  serve  him  as  a  labourer  upon  his  farm,  at  the 
lagesof  16f.  a  week,  to  have  his  wheat  at  Gs,  a  bushel,  butter  at 
\  k  a  pouod,  and  a  small  house  of  his  master's,  situate  in  his 
Miter's  farm,  rent  free  to  live  in.     He  entered  into  the  service, 
aidcofitioaed  in  it  under  these  terms  Tor  three  years,  and  between 
Cknimt  and  Lady -tide  ^  in  the  third  year  oRhis  service  with  J.  S., 
tbe  paoper,  with  two  other  persons,  hired  of  J.  B.  seven  acres  and 
agoane^of  land  in  the  parish  of  if.,  at  the  price  and  of  the  value 
i^itf.  7i.  6(/.,  being  3/.  105.  per  acre,  and  at  the  same  time  he  on 
Ui  ovn  account  took  an  acre  of  land  in  the  same  parish  of  J,  B., 
I  at  tbe  price  and  of  the  value  of  21,  lOs.    The  seven  acre  piece  was 
cultivated  and  cropped  with  potat6e8,  and  the  expences  and  rent 
:  far  tbe  same  were  paid  equally   by   the  pauper  and  his  two 
I  fanners,  but  the  one  acre  piece  was  cultivated  and  cropped  witli 
I  potBtoes  by  and  at  the  sole  expence  of,  and  rent  for  the  same  was 
pid  by  the  pauper  alone,   thereby  making  his  renting  in   the 
fvishofif.,  at  one  time,  10/.  19^.  2d,;  and  these  two  parcels  of 
U  were  held  together  by  the  pauper  and  his  partner  six  months. 
"IW pauper  at  no  time  resided  on  any  part  of  the  land  taken  of 
J.  B^  but  resided  in  the  small  house  of  his  master's,   on   his 
oiMer'tftnn,  as  his  servant.  At  the  end  of  three  years  he  quitted 
«/.  ^-'leaiployment,  and  at  the  same  time  left  his  house. —  Bay- 
i^J.  I  am  of  opinion  that  the  order  of  Sessions  was  right,  a 
I  fettJement  having  been  gained  in  K.     The  argument  against  the 
<ct>^onent  is  that  although  the  pauper  rated  a  tenement  of  more 
tittolO/«  annual  value,  yet  as  he  did  not  reside  upon  any  part  of  it 
hot  witb  a  master,  no  settlement  was  gained.  In  Rex  v.  BardtoeU  (a),  (a)^fi/e,pl.  1 60. 
^^^^reaions  were  certainly  used  by  But  J.  and  me,  giving  a  larger 
^■aoiog  to  the  words  '<  coming  to  settle,"  in  the  IS  &  HCar.2.  c.  12., 
^we  ought  to  have  done,  and  Rex  v.  Shipdem  (6),  was  decided  on  (6)  6  B.  &  C. 
^ttme  ground.  In  Rex  v.  Bennexvorth  (c),  the  Court  took  time  to  JtJ.  n. 
*»ii^&e  question,  because  they  were  pressed  with  the  former  W-^'*^'>P'«t<>i- 
^BOBons,  snd  reconsidered  them.     The  point  is  not  mentioned  in 
w  judgment  pronounced  in  Rex  v.  Bennetoortkf  but  judgment 
^L^  ^  ^^^  been   given  if  the   Court  had  been  of  opinion 
"^  Ax  V.  BardweU  and  Rex  v.  Shipdem  were  well  decided.    In 
^f*  Sutton  St.  Edmund's  (d),  it  appeared  that  the  pauper  (rf)^n/opl,i58. 
^'^^^r^  into  a  service  where  he  was  to  have  18/.  a  year  wages, 
"Bd  tbe  keep  of  two  cows*    He  lived  in  a  cottage  on  his  master's 
^1  but  it  was  found  that  the  occupation  of  the  cottage  was 
^'^^dental  to  the  service.     The  Court  held  that  he  did  not  gain  a 
'^^^CDoent,  because  there  was  no  bargain  that  the  cows  should 
^  pttture  fed.    If  the  Court  had  then  thought  residence  upon 
^  tenement  necessary,  the  case  would  not  have  admitted  of  an 
^g«B«ot,  and  the  other  point  would  not  have  been  made  the 
grouod  of  the  decision.     In  Hex  v.  All  Sainls,  Derby  (e),  there   {e)Arae,^\A5^ 
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could  not  be  any  residence  on  the  tenement,  and  jret  a  settlemeBt 
(«)^iiie,pl.l6i.  was  gained.  In  Rexr,Bennewarthf{a)  also,  there  was  no  retidenoe 

on  the  tenement,  and  the  renring  of  the  tenement  was  during  the 
service.'  It  can  make  no  difference  whether  the  bargam  for  the 
tenement  is  connected  with  the  contract  for  service,  or  whether, 
as  in  this  case,  it  is  a  separate  contract  made  with  a  third  pemii. 
— -  LiTTLEDALE  J.  concurred.  —  Order  of  Sessions  confirmed. 
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CHAPTER  V. 

SBTTLSUBMT   BY   SEBVING   AN   OFFICB. 

I.  The  statutes. 

II.  Of  the  ^fic^i  and  the  Appointment  to  it* 
III.  Of  the  Time  and  Place  of  serving  it, 

I.  The  Statutes. 
Sfr.&M.c.U.§6. 

II.  Of  the  Office^  andihe  Appointment  to  it, 

SSL  I^T.  Mary  ▼•    St.  Laurence  in  Reading,  H.  T.   9  Ann.   Serring  Uw  of. 
10  Mod.  \  S.^One  J.  M.  was  firat  an  inhabitant  of  St.  M.,  Bee  of  wartUn 
ndafterwards  came  into  the  parish  of  St.  L.    During  his  stav  in  ofabonughwUi 
&I.  he  was  chosen  Wardzn  for  thb  Borough,  and  exercised  g^>>.>Kttle- 
tki  oice,  as  well  in  that  parish  as  in  some  others ;  after  which  he  ^^ 
"Bwed  into  the  parish  or  St.  M.»  and  there  became  charg^le.  fgj^'jJ^JrtS' 
^  qoeition  was.  Whether  his  residing  in  the  parish  of  St.  L.^  <^i^  g^ct.  Se 
iMiexeidttDg  the  office  of  warden  in  that  parish  (though  he  did  Ban.  s. 
itiAodien  too),  was  a  settlement  within  the sutute  S&^W.&M. 
^l<t&  or  not  ?   And  after  it  had  been  argued  at  the  bar,  and 
^  Coort  had  taken  time  to  consider  the  case,  it  was,  in  the 
cooing  term,  adjudged  by  the  consent  of  all  thb  Judges 
^i^oeA  to  gain  a  settlement. 

^  (kiton  r.  Milwich,  H.  T.  9  Ann.  SaUc.  £S6.  —  An  order  semng  the  cf- 
Midnvo  up  specially  for  the  opinion  of  the  Court;  and  the  ficeofajMnift- 
VKttion  vsf,  Whether  one  appointed  derk  of  the  parish  by  the  cMe,  though 
P^OflOi  sod  executing  the  office  for  a  year,  shoula  gain  a  legal  ^'^  ^  *• 
"?*»oit  within  S&  4  W.&M.,  e.  11.  of  which  the  words  are,  ^^^J^ 
^^  execute  any  annual  qffice  or  charge  f  for  it  was  objected  Jnert^^SStm. 
«tt  diii  was  not  an  annual  office.  —  Powbll  J.     His  being  put  in  Mctlenicnt. 
V  ^  panon  makes  no  difference,  no  more  than  where  the  S.  C.  Sett.  & 
^|"|^e  is  put  in  by  the  leet,  and  not  by  the  parish ;  it  is  more  ?7^^^^' 
^  M  snnual  office  ;  for  he  is  not  moveable,  and  has  fees :  he  is  slnJ^?']^^ 
Wttmnion  law  an  officer,  and  is  in  for  life.  s^l^ 

»A«rv.  Hammond,  H.  T.7G.I.MSS — By  Pratt  C.J.  ser^the  of- 
°^  the  office  of  collector  of  the  land-tax  is  a  sufficient  office  to  ace  ofooiUctor 
f^  I  settlement  within  the  statute  of  S  &  4  /F.  &.  ilf .  c.  1 1.  §  6. ;  tfthe  tandiax 
^ttii  not  necessary  that  the  office  should  be  a  parish  office;  any  will  gain  a  set. 
webniilicient,  so  that  by  the  notpriety  of  it,  it  may  he  presumed  ^«»ent. 
^the  parish  had  notice  of  theperson's  being  come  into  tne  parish. 

^  Bitham  ▼.  Cook,  H.  T.  7  G.  1.  Af55.—  The  Sessions,  gemng the of- 
*^out  the  fact  specially,  adjudged  the  settlement  of  a  poor  ficoof  oe&cfor  • 


^  not  a  parish  office ;  and  it  would  be  giving  the  com-  f^,  it  need 'not 
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beft;)aru&  missioners  (who  are  to  appoint  the  collectors)  a  power  to  bring 
office,  hut  if  h  ^^hat  charge  they  would  upon  the  parish:  besides,  it  was  not 
nuJme  ?n  "  *^'6<^  ^^  ^^^®  order,  that  this  was  an  annual  office,  as  it  must  be  to 
ihepan^  it  is  i?*^®  '^  settlement  within  the  express  words  of  the  act.  —  By  the 
sufficient.  CouRT.     The  reason  Why  the  executing  offices  gives  a  settlement 

S.C  Foley,  124.  without  notice  is,  because  of  the  notoriety  of  the  thing,  of  which 
Str.  411.  the  parliament  thought  it  impossible  but  the  parish  should  have 

R,  «.  Ilmln-  notice :  can  any  thing  be  more  notorious  than  this  ?  which  is  an 
8ter,;Mif^pl.247.  office  to  coIIcct  ft  duty  from  house  to  house.     We  cannot  suppose 

a  fraud  in  the  commissioners,  that  they  would  appoint  a  person  <of 

no  substance  to  be  collector,  only  to  bring  a  charge  upon  the 

parish.     It  needs  not  be  a  parish  office,  but  a  public  annual  office 

m  the  parish :  and  as  to  its  not  being  said  that  this  man  executed 

it  for  a  year,  we  must  take  it  he  did,  because  it  appears,  on 

looking  mlo  the  statute,  that  the  power  given  to  the  commissioners 

is  to  appoint  a  perseo  who  shall  be  collector  of  the  duties  for  a 

year,  and  then  give  in  his  accouBta*    It  has  been  held  a  settl^ 

ment  in  a  case  of  the  land-tax,  and  why  not  in  this  ?  —  The  order 

was  confirmed. 

Serring  the  of-       2S5.  Holy  Trinity  v.  Ganinglony  H.  T.  2  G.  2.  Seit.  Sf  Bern.  71 

fioeoffttAtfi^-     — A  certificate-man  went  into  O.,  and   was  appointed  tithx^' 

aSo^^*  yf*""'  man  {a)  by  the  steward  of  a  leet.     He  served  a  year ;  but  was  not 

swornin  until    ^^^rn  in  until  half  the  year  was  expired.  —  Thb  Court  inclined 

hair  the  year  is    to  think  that  this  was  a  good  settlement;  but  being  a  new  case, 

expired,  iBsenr-  and  somewhat  doubtful,  they  ordered  a  second  argument  to  this 

ingao  annual     point,  viz.  Whether  he  was  legally  placed  in  the  office  or  not,  as 

office.  Seiqum    jj^^  having  been  sworn  in  till  half  the  year  was  expired  ?  The 

&C.Fole7,i23.  ord^r,  however,  was  quashed  for  want  of  fortn :  but  the  Court  was 

of  opinion,  as  to  the  merits,  that  the  man  gained  a  settlement  in 
G. ;  for,  upon  subjects  of  settlement,  the  statutes  are  to  be  ei: 
pounded  favourably,  and  for  the  benefit  of  poor  people* 
Serving  the  of-  236.  Peak  v.  Bourn,  M.  T.  6  G.  2.  Sir.  942.  ~  The  plaiotf 
floe  ^iparith*  declared  in  prohibition,  that  he  was  sued  in  the  spiritual  eoort  for 
^'^l,**^"^  executing  the  office  of  deputy  parish'clerk  without  the  licence  d 
^^fiosViLor-  ^^®  ordinary.  On  demurrer  three  points  were  made:  Fiem, 
duuvy^uBB  a  Whether  a  parish-clerk  be  a  temporal  ot  a  spiritual  officer  ?  $>- 
settlement.  CONDLY,  Whether  he  can  make  a  deputy?  and  Thibdit* 
aCFitxg.  105.  Whether  the  licence  of  the  ordinary  is  requisite  ?  -—  It  was  »gad 
^'^^  three  several  times  upon  all  the  points.    But  titb  Coubt,  ia 

giving  judgment,  founded  themselves  only  upon  the  laist,  as  to 
which  they  held,  that  a  licence  was  not  necessary,  and  thert^Bve 
gave  judgment  for  the  plaintiff  in  prohibition.  They  said  the 
canon  did  not  require  it,  and  indeed  it  would  be  transferriDg  tbe 
right  of  appointment  to  all  intents  and  purposes  to  the  ordinary : 
the  InstittUio  Juris  Canonici  22.  says,  he  may  be  appointed  #ob 
(6)  2  Roll.  presbytero  absque  scientid  episcopu  (b)  As  to  the  other  two  pointa, 
Ab.  «86.  pl.44.  the  Court  strongly  inclined  that  ne  was  a  temporal  officer  as  to 

the  right  of  his  office,  and  that  he  might  make  a  deputy. 
The  office  of  237.    St.  Maurice  v.  iS*.  Mary  KaUendar  (c),  E.  T.  8  Gf.«- 

ctmoMscfa      MSS.^  W.  W.  went  in  1715  to  St.  Mary  K.,  with  a  certificate 
<%  will  gain  a    ^^^  ^^g  parish  of  St.  T.    About  1721  he  was  choaen  one  of  the 

(a)  See  Buliscomb  v,  Stamford  Pe-     tlie  office  of  tmUttg-fnan  will  gain  a  set- 
▼erell,  Hilary  Term,  9  G.  1.  Stra.  544.      tlement. 

in  which  it  was  adjudged,  tliat  serving  (c)   See    Rex    v,   Amlwich,    post* 

pL  256, 
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GfintiUes  fa-  the-eily  of  Winchesters  wbkh  consists  of  several  settlement  in 

IMTtsbes,  snd  vas  legally  placed  id  and  executed  that  office,  in  and  that  parish 

(faroqgfa  aii  parts  of  that  city*  during  one  whole  year;  and  some  where  the  office 

yeaw  before,  and  ever  since,  he  resided  and  inhabited  in  the  '•  •^"^«<1»  •!-   , 

pswhof ».  Mary  K.    Afterwards  he  took  J.  T.  apprentice  by  eh^'b'^the 

iadcnture,  who  continued  with  hint  four  years  and  a  half,  and  after-  pansbionera/ 

WBidb  aiarried  and  intruded  into  the  parish  of  Si.  Maurice^  from   g,  q^  B„ri.. 

vfaicb  he  was  removed  into   the   parish  of  St.  Martf  K.     The   s.  C.  27. 

SenoDs  were  of  opinion,  that  T*  did  not  gain  a  settlement  by  audi 

apprenticesbip  with  such  a  person.     The  question  now  was,  Whe- 

lier  W.  W,  had  discharged  the  certificate  (a)  by  executing  that   .  \  S€»  q&  lo 

sice  of  constable,  and,  consequently,  /'.  enabled  to  gain  a  settle-  \vin.  3.  c.  ii. 

■mt  by  serving  an  apprenticeship  to  him,  notwithstanding  the 

l2iM.  ^.I.  c.i8.  s.  2.  (6)  —  LoBD  Hardwicke.    Parishes  were  (b)  Pbi/,  "  Set- 

•Uged  l|y  the  9Sc  10  JV.  S.  to  receive  persona  coming  to  them  tiement  by  ap. 

«iakroeiti6cates ;  and,  tlierefore,  in  point  of  justice,  they  ouglit  to  prenticesliip." 

hi«e  it  in  their  power  to  adopt  such  persons  into  their  parish,  or 

fxdide  them,  at  their  election ;  but  if  serving  the  office  of  con- 

tubk,  who  is  an  officer  eligible  in  the  leet,  which  may  not  be  co- 

txicnsive  with  the  parish,  may  gain  a  settlement,  then  persons  may 

fM  Kttlements  in  parishes  against  the  will  of  the  parishioners, 

4W1  the  law  does  not  intend.— •^Lbb  J.     If  it  was  otherwise, 

iMy  could  gain  new  settlements;  for  the  parishes  to  which 

Mmted  persons  come  would  take  care  to  exclude  them  from 

9j  WttL    The  consent  of  the  parish  was  not  attended  to  by  the 

li|iiiature  under  the  S&AW»^M,cAl.    Hired  servants  and  ap- 

|>fntic«9  gain  settlements,  and  the  parish  cannot  prevent  it.     The 

^^vchvarden  named  by  the  parson  is  an  annual  officer, 'though  the 

P>iA  bu  DO  share  in  his  election ;  and  so  is  the  parish  clerk. 

^*<7 1^'*^^'^  v^o  serves  the  public  in  such  capacities,  must  be 

^^*wd  as  unlikely  to  become  chargeable  ;  and  this  is  the  true 

^■vktioB  of  such  settlements,  that  the  persons  to  be  settled  have 

wtHbotod  to  the  public  good  by  executing  those  offices;  and 

«^d)(»en  into  them  by  a  competent  authority,  they  are  much 

Me  likely  to  promote  the  public  good  of  the  parish  they  live  in» 

ttntobeburthensome  to  it;  and  on  this  footms,  the  law,  as  it 

*w  (hem  worthy  of  a  settlement,  has  conferred  it  on  them,  with- 

^ittending  to  any  person's  consent.    In  the  Easter  Term  fol- 

"viog)  Lord  Hardwickb  said,  that  upon  full  consideration  he 

*>tttii6ed,  tliat  the  same  construction  ought  to  be  put  upon  both 


\  Certificate-men  are  disabled  b^  the  8  &  9  W.  3.  c.  90. 
«l>9ttDiQg  any  settlements,  and  the  parish  which  gave  the  certi* 
^  ii  by  that  act  expressly  required  to  take  back  their  pa- 
2*"'^i  whenever  he  becomes  chargeable  to  the  parish  where  he 
^  Under  this  act,  though  a  parish  had.  the  benefit  of  a  cer- 
*^  person's  labour  and  strength  in  his  youth,  yet  when  he 
*^  have  become  old  and  helpless,  they  were  under  no  obli- 
ption  to  relieve  hin,  but  might  immediately  send  him  back  to  his  old 
^'^^^Qt,  and  tliat  parish  was  bound  to  receive  him.  This  was  a 
^  htrdship  on  parishes  givina  certificates ;  and,  therefore,  the 
^10  FT.S.  ell.  enabled  certificate-men  to  acquire  settlements 
by  executing  m  annual  office,  &c.  -  This  act  is,  therefdfre,  to  be 
^dered  as  an  enabling  law.  The  only  question,  therefore,  is, 
|»^Qt  the  sort  of  o^ce  which  he  must  execute  for  this  purpose. 
"^  ««4s  of  tlie  3  &  4-  fT.  ^  M.  are,  "  If  any  person  shall,  on  his 
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**  own  account*  execute  any  public  annual  office  or  charge  in  dijl^ 
*<  said  town  or  parish  during  one  whole  year ;''  and  the  oonstnii  ' 
on  this  has  been,  that  if  he  serves  any  public  annual  office,  d)< 
not  immediately  concerning  the  parish  in  which  he  lives,  he 
there  gain  a  settlement ;  the  Court  construing  these  words, 
^*  the  said  town  or  parish,'*  not  as  importing  an  office  in  the  t 
or  parish,  but  more  lareely  any  office,  while  the  person  remaimi 
the  said  town  or  parisli;  and  then  the  9&  10  JV.S.  capacitate! 
certificated  man  to  gain  a  settlement  by  executing  some  amii 
office  in  such  parish,  being  legally  placed  in  such  office.    The< 
jection,  that  such  office  must  be  parochial,  drawn  from  the  penoii 
of  the  act,  depends  upon  the  omission  of  the  word  icmn  m  d 
latter  statute ;  but  this  makes  no  difference,  for  the  word  Unn 
the  former  statute  does  not  relate  to  the  office,  but  only  to 
residence,  and  means  no  more  than  such  a  place  where,  by  law, 
man  may  gain  a  settlement,  as  vill^  hamlet f  &c.,  that  maintains' 
own  poor,  and  which  to  that  purpose  is  a  parish.     The  9  &  10  W*\ 
c.IIm  therefore,  alUiough  it  uses  the  word,  '^parish,*'  only,ii    " 
as   much  as  the  3&4  fV.Sf  M.  c.  11.;  and,  in  my  opinion, 
penning  of  those  acts  is  to  this  purpose  the  same.     1  see  no  ret 
why  a  person  who  comes  unaer  a  certificate  should  be  ui 
greater  hardships  than  he  who  does  not.— Lbb  J.    Setd< 
are  given  as  a  reward  for  labour,  and  the  poor  laws  in  iiiToor 
them  have  always  been  construed  liberally»  because  they  are 
in  restraint  of  liberty;    every  man  being  anciently  free  to 
wherever  he  had  the  best  probability  of  maintaining  himself, 
was  declared  by  the  Court,  in  the  case  of  the  parishes  of  the 
(a)^fii«>pL285.  Trinitij/  v.  Garsington,  {a)    The  pauper  in  that  case^  being  ai 

tificate-man,  was  appointed  tithing-man  by  the  steward  of  the  hi 
dred  of  BuUington^  and  executed  the  office  for  a  year,*though  he^ 
not  sworn  in  till  half  the  year  was  expired ;  and  the  only  qui 
made  by  Lord  Parker  and  the  Court  was,  Wh^er  he  waslef 
placed  in  the  office  as  required  by  the  9&  lOJT.S.  c.  11.?  for  i 
his  settlement,  supposing  him  to  have  been  sworn,  there  was 
doubt,  and  the  lawfulness  of  his  admission  was  the  only  po 
which  the  counsel  were  directed  to  speak  to  by  the  Court;  andi 
Hilary  Term  following,  the  counsel  against  the  order,  finding  tf 
Court  strongly  inclined  to  confirm  it,  took  exception  to  the  origii 
order  of  removal,  that  it  was  made  without  complaint,  which 
a  fatal  objection,  both  orders  were  quashed.  But,  however, 
case  proves,  clearly,  that  if  the  pauper  be  legally  admitt^  into* 
office*  although  it  do  not  concern  the  parish,  the  Court  look 
it  as  sufficient  to  gain  a  settlement.  It  was  said  also  in  that 
that  the  appointment  by  any  person  to  any  public  office,  of  a  pul 
authority,  took  off  the  presumption  of  the  person's  becom^ 
chargeable,  and  answered  all  objections  of  the  persons  settli 
themselves  in  places  against  the  will  of  the  parishioners,  because 
was  unreasonable  to  suppose  that  the  lord  of  a  leet  or  corporadoi 
would  appoint  a  beggar  to  an  office  of  trust*  So  in  the  case  <* 
{h)  Seepou,  Burclear  v.  Eastinoodhay  (6),  a  certificate-man  married  a  copfj 
pi.  573.  holder  who  lived  on  her  own  estate,  and  it  was  argued  whether  tM 

marriage  made  a  settlement  for. him.  It  was  urged,  that  by  tte 
9  &  10  19^.  3.  c.  11 .,  a  certificate-man  had  only  two  ways  of  gauniaf 
a  settlement,  by  executing  an  annual  office,  or  by  renting  WL^ 
year ;  and  the  act  having  the  negatiye  words  in  it,  and  therefofe» 
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to  be  ttNiftrued  stnctly>  the  pauper  could  not  gain  a  settlement  by 
;  aqf  ecber  way  whatsoever  but  those  mentioned  in  the  statute ; 
yhpt  tbe  Court  bdd,  that  these  laws  concerning  the  poor  were  to  be 
P|iio«ribIj  extended,  and.  that  it  could  not  the  the  intention  of  the 
JfarVmiiient  to  disable  people  from  gaining  settlements  upon  their 
i  «mi  estates,  and  as  this  copyhold  was  the  pauper's  afler  his  mar» 
rm^kwn,  therefore,  held,  that  his  settlement  was  there.  And 
I  jk  Court  declared  expressly,  that  the  actof  9dr  10^.3.  0.II.  was 
lobe  looked  upon  as  an  explanatory,  but  as  a  new  Jaw,  enlarging 
opportmiities  of  gaining  settlements. — Page  and  Proeitn  Js^ 
« to  the  like  effect:  and  by  the  Court,  the  order  of  Sessioqa 
quftBhed,  and  the  order  of  justices  confirmed^. 

'iiSSS.  Wingham  v.  SeUindge,  M.  T.  17  G.2.  Burr,  S.  C.  2I2S A»«iht«nga 

^H.  removed  to  W.,  and  dwelt  there  under  a  certificate  from  taZTy  left  with 
'm  One  day,  while  he  dwelt  in  W,  under  the  certificate,  his  wife,  him  u  hart' 
^jfsohji  return  home,  told  him,  **  that  a  person,  whom  he  knew  hoUeriibe 
Kto  be  lOBSHOLDER  of  the  borough  of  Jr.,  in  the  parish  of  IT.,  ^'*'^^_5'**. 
"^U  kh  a  TDooden  tally  for  hixa  at  his  house,  as  a  token  that  he  JS,otJw^' 
J.  H>  had  been  chosen  at  the  court-! eet  held  for  tbe  manor  of  in,  ia  not  U- 
W.,  soKSRoiDEE  for  the  borough  of  W.y  in  the  said  manor,  but  galfyplaeed  in 
'it  she  bad  burnt  the  tally  before  his  return  home."     i/.  was  ^^  oflSce. 
present  at  the  conrt-leet ;  nor  did  he  know  of  his  own  know-  ^.^*  ^*  i^^* 
that  be  was  chosen  borsholder ;  and  no  record  or  present- 
of  the  jury  of  tbeleet,  or  any  other  evidence  of  his  appoint- 
I  or  election,  except  what  his  wife  told  him,  was  produced  at 
'    ;  but  it  appeared  that  he  never  took  the  oath  of  office  of  a 
ier  for  the  borough,  and  that  he  was  never  sworn  into  the 
;  but  that  within  the  year  afler  his  wife  had  told  him  the 
^  been  led  at  his  house,  he  executed  one  warrant  of  a 
Be  of  the  peace  for  the  county,  directed  to  the  borsholder  of 
^onnigb,  and  for  the  space  of  the  said  year  was  willing  and 
!r  to  execute  the  said  office.    During  the  year  he  had  a  house 
^  vbere  his  family  dwelt,  but  he  himself,  being  by  trade  a 
enter,  went  to  work  at  his  trade,  during  part  of  tbe  year,  in 
t  piace  about  12  miles  distant  from  W.y  and  out  of  the  ho- 
of W,  and  parish  of  JV.y  and  out  of  the  county  of  ^.,  at 
and  within  the  liberties  of  the  Cinque  Ports.     He  often 
'  io  R,  from  Monday  till  Saturday^  but  resided  within  the 
I  and  parish  of  !¥•  the  greater  part  of  the  year.  —  Lee 
The  act  requires  a  legal  placing  in  an  annual  office^     It  is 
oc^vely,  that  there  was  no  presentment,  no  admission,  or 
'^m;  so  that  here  is  no  foundation  for  supporting  a  legal 
The  evidence  of  being  told  of  the  tally  is  nothing  that 
Mt  any  regard ;  and  as  to  the  gaining  a  settlement  by  exe- 
~S  tn  annuel  office  in  the  borough,  which  is  not  co-extensive 
tbe  parish,  it  was  settled  in  the  case  of  St.  Mary  and  St. 
'<ne0,  Reading  (a),  that  *'  it  was  executing  an  annual  office  in   (a}.^ftito,pl.SSK 
we  parish ;  though  the  borough   extended  farther  than   the 
puiib  of  St,  Z."     But  that  is  not  material  to  be  considered 
;  because  the  evidence  of  the  legal  placing  in  the  office  ia 
>*  m  the  negative ;  for,  as  no  presentment  was  offered  in  evi- 
P^}  «^emust  take  it  that  there  was  no  presentment  at  all.— « 
"J^asE  OTflEE  JuDOBs  concurrcd. 
J^ik*  V.  MUbourne,  E.  T.  18  G.  2.  1  Wil$.  87.—  T.  -W.,  a  SitrHngm 

^"*««teHnan,  came  from  tbe  parish  of  S.  to  M^  by  a  certificate  *^*?*I!'''fSJ!L 
Toi.li,  T^  acnsnty-icliflol 
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esteUishedbj  dated  N&oember  17SS ;  Was  a  Bcboolmaster,  artd  taught  the  cha* 
private  doiM-  rity-8chool  there  until  his  death  in  IT^S,  but  in  what  racuaner  be 
lo^'i^rar'tolbe  ^^  admitted  to  this  school  did  not  appear,  but  only  in  geoend 
paid  to  lAtfMcar  ^^  '^^  officiated  till  his  death.  Lady  A.  H.  had  by  dedi  con- 
fer the  care  of  veyed  to  trustees  1  (V.  per  annum  \t\  trust  to  be  paid  to  the  vicar 
it,  does  not  gain  ofM.,  for  the  time  being,  for  the  charity-school:  this  10/.  per 
a  settlement.  annum  had  not  been  appropriated  to  any  other  use  than  paying  it 
Burros  C*  244*  *®  ^^^  schoolmaster.  The  question  was,  Whether  2\  H-  ^ 
2  Su-.  1335,    '  gained  a  settlement  at  M.,  either  as  serving  an  office,  or  as  having 

a  freehold  in  the  school  of  10/.  a  year  \    The  Sessions  were  of 

opinion,  that  he  had  gained  a  settlement  there,  as  having  had  a 

freehold  in  the  school.  —  Sed  per  Curiam  :  A  schoolmaster  it 

not  an  office,  but  only  an  employment ;  and  what  interest  T.  Af* 

had  in  the  school,  whether  for  life,  or  otherwise,  or  how  he  was 

admitted  to,  or  came  into  this  employment,  does  not  appear:  the 

▼icar  is  the  person  entitled  to  the  10/.  per  annum^  and  not  cboot- 

ing  to  teach  the  school  himself,  he  paid  it  to  this  poor  man  as  his 

deputy,  which  could  not  gain  a  settlement  for  any  person  what* 

ever :  so  the  order  was  quashed. 

Sming  the  of/       240.  Rex  if.  Whitchurch,  T.T.  27  &  28  G.  2.  Burr.  &  C.  365. 

^ce  fftbailifot  _  The  pauper  G.  H.  wwit  to  live  in  the  borough  of  O.,  where  he 

which*cmttists     '^'^'^  *  tenement  of  5/.  a  year ;  and,  soon  after,  executed  the 

in  inspecting       office  of  baUiff  or  (de  taster  for  the  said  borough ;  to  which  office 

weights  and        he  was  nominated  and  sworn  at  the  court-Ieet  held  for  the  said 

measures  and      borough,  and  executed  the  saine  froos  the  Lady-day  court  to  the  | 

warning  juries,    Lady-day  court  following.    The  office  consisted  in  inspecting 

Mttl^*^  ***"*    weights  and  measures  within  tbe  borough,  and  in  warning  the  jury  j 

to  serve  at  the  court-leet  there.    G.  H.  had  weights  and  s^es 
delivered  to  him  ;  and  he  once  went  about  to  examine  the  mea- 
'   sures  of  ale  and  the  weights  within  the  said  borough,  and  warned  { 
the  jury.     It  also  appeared,  that  he  was  nominated  to  the  steward 
of  the  said  coort  by  the  bailiff  who  served  the  office  the  year  pre-  i 
ceding ;  and  was  then  sworn  by  the  steward  into  the  same  omcCy 
at  the  court-leet.    The  borough  is  not  one-fifth  or  one-sixth  part 
of  the  parish  of  O. ;  and  the  bailifis  never  execute  any  authontj 
over  the  parish  at  large.    Great  part  of  the  parish  knew  nothing 
of  such  office ;  and  new-married  men  and  new-comers  were  fre- 
quently nominated  for  the  sake  of  colt-ale.  —  The  Court  were 
of  opinifRit  that  the  pauper  had  gained  a  settlement  by  senrii^ 
this  office ;  that  the  question  had  been  decided  by  the  case  of 
Rex  V.  FUtleworth  (a),  and  therefore  the  order  of  the  two  justices 
removing  the  pauper  from  W.  to  O.  was  affirmed. 
Senring  the  of.        241.  Rex  v.  Winterboum,  H.  T.  4-  G.  S.  Burr.  S.  C.  520— 
Hceof conjfaMff,   flp^,  ^.^  the  pauper,  about  thirteen  years  before  making  the  ordcff, 
^^^^^'^         took  a  house  in  the  parish  of  St.  P.,  for  one  year,  at  the  rent  A 
Ij^wll/noir'^  12/.  by  the  year;  and  dwelt  in  the  said  house  for  half  a  year,  and 
gain  a  settle-      piiud  the  half-year's  rent.     At  a  court-leet  of  the  manor  of  W* 
ment,  unless  he  and  //.,  Richard  Bayly,  Esq.  was  presented  by  the  leet-jurj  ta 
is  prtienud  at     \^  constable  for  the  year  ensuing,  for  the  tithing  of  H.  in  the 
&*C*Bi  E        parish  of  IV.,  in  respect  of  his  estate  in  the  said  tithing,  but  ^«* 
452.*     *  never  sworn  into  or  took  upon  him  the. said  office :  R.  B.,  having 

notice  of  the  appointment,  procured  the  pauper  to  serve  the  office 
of  constable  in  his  stead,  in  order  to  gain  the  pauper  a  settlement 
at  W* :  the  pauper  was  accordingly  sworn  into  the  office  before  a 
(a)  Poitf  pi.  232.  and  see  alao  Rex  v.  Bow,  pott.  pi.  855. 
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taitice  of  peace  for  the  said  county*  and  served  the  office  for  this 
*  jeu,  during  which  time  he  lived  in  the  tithing  of  H.;  but 
rer  w»  presented  thereto  at  any  court-leet  as  constable  in  his 
riglit:  the  immemorial  custom  is,  to  present  all  constables  tO' 
re  for  the  said  tithing,  at  the  said  manor  court*Ieet.     It  was 
ied,  that  though  the  pauper  acted  as  a  substitute  for  Mr. 
;etas  Mr.  B.  had  never  been  sti}orn  in  to  the  office,  and  the 
Iiad  been  sworn  in,  he  had  served  the  office  in  his  own 
or  at  least  for  himself  and  upon  his  own  account.  —  But 
CuRf AM :  The  case  expressly  states*  that  he  never  was  pre- 
*  to  the  office  at  any  court-leet,  as  constable  in  his  own 
;;and  that  the  custom  requires  all  constables  to  serve  for  the 
dthing  to  be  so  presented.     Therefore  tlie  original  order, 
the  pauper  and  his  family  from  W»  to  the  parish  of  Si. 
I  vM  affirmed. 

Rex  V,  AUcannmgs,  if.  T.  9  G.  S.  Burr.  S.  C.  6S^.  —   A  iieraon  tcrr- 
n»  settled  in  the  parish  of  A*  until  Michaelmas  1756,  when  ing  the  office  of 
Btto  reside  in  the  parish  of  P.    In  1762,  when  he  lived  in  |J^  ""^^S. 
^  was,  at  a  court-leet  held  in  and  for  the  manor  and  parish  pJJJJ^^ 
\  sworo  tithing-man  for  the  said  manor  and  parish  of  P.,  in  j^Moted  to  the 
^ner  following,  to  wit,  ^'  The  jurors  present  to  the  office  of  office  bj  the 
'  g-Bum,  for  the  year  ensuing,  i/.  A.,  who,  by  leave  of  the  coort-leet,  •!• 
I,  pau  in  his  place  T.  P.,  and  is  sworn."     T.  P.  lived  in  though  *e  is 

ofP^  and  served  the  said  office  of  tithing-man  there  'ffi^i^^^ 
year  then  ensuing;  but  «/•  A.,  whose  turn  it  th^  was  to  Cburt  doee 
a  tithing-man,  paid  all  his  expences  attending  the  exe-  not  thereby 
»tbereof.     T.  P.,  at  the  time  of  entering  upon  his  said  office,  gun  a  lettje. 
ktanmon  labourer,  and  a  housekeeper  living  in  the  parish  "•at;  ^^'^^ 
<— LosD  Mansfield:  The  question  is,  Whether  the  pauper  J^***"^        . 
'^te office  for  himself,  and  on  his  own  account,  or  not?  jng^^n^ce 
Kfltioa  is  not,  bow  be  was  presented  to  it ;  but,  how  he  should  lerfe  it 
^  Mr.  A'  was  the  person  in  turn  to  furnish  a  tithing-  ^MmMe^^aind 
|^i«l  he,  by  leave  of  the  Court,  put  this  man,  a  day-labourer,  no^/^^  anoiher, 
place,  and  paid  bim  all  the  expences  attending  the  exe« 
of  the  office;  and  A,  received  the  benefit  of  it,  by  being 
fed  of  his  obligation  to  serve  in  this  his  turn ;  therefore  he 
tv  i4.    It  is  true  that  A*  was  not  liable  for  his  misconduct^ 
^«»  not  deputy  to  A. ;  but  yet  it  is  clear  that  he  executed 
for  A^  and  not  for  himself,  and  on  his  own  account, 
iag  to  the  intent  and  meaning  of  this  act  of  parliament*  — • 
<1*  in  the  case  of  Winterboum  (a),  the  pauper  was  con-  {a)Aideij\A^U 
tt  a  substitute.     Here  indeed  the  man  was  sworn  in  at 
leet,  which  the  other  was  not,  nor  even  presented  at  it ; 
appears  clearly  to  have  served  the  office  tor  Mr.  ^•,  and 
b  «Te  exeeifted  it  for  himself*  and  on  his  own  account* 
jjet  of  parlianaent  meant  and  intended  such  persons  as  were 
sxUe  enough  in  a  parish  to  serve  such  offices  for  them- 
aad  OQ  their  own  accounts,  which  this  man  was  not.— > 
^  J.  was  of  the  same  opinion^  that  this  man  appeared  clearly 
^^  served  for  A.<,  and  not  to  have  executed  the  office  for 
»tf  ^d  on  his  own  account.     Though  he  was  indeed  so  far 
By  officer,  that  he  might  have  had  a  good  defence  upon  an 
mS^  iQ  nature  of  a  ^jwo  vmrranto  brought  against  him  for 
^^^N  the  office,  yet  it  don't  follow  that  he  executed  it  for 
**■«  md  on  his  own  account,  within  the  intent  and  meaning  of  ^ 

N  S 
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€8tablislMd  bj     dated  Nf^oember  178S  ;  Was  a  ^       .^^'^-^  \  .       .  .    ..    , 
SrlTnlijrtL     ri^y-«chool  there  until  bi*  '       ^r^'\ ..-^^^  *«  oP'«^on»  ^o'  «1^? 
Ke^rhS  wi  admitted  to  fK^  ^.-^..^^^-^  Thh  Court  were  anani- 

Pdd  like  vicar  that  he  offici-'  J.-^'  IJ^'-/^'*  "°^  ^'^^'^^Z.  ^.""^  * ''^' 

for  the  care  of    veyed  to  '  .'^H^^IIif^W  ^^^^^  removing  him  from  P.  to 

it,doe«notg«D    ofM.,   '    ^.  .';'-3^^^>^ 

a  settlement.       ^„^^^     .•^•»         >; >X^  \^  T-  T.  13  G.  3.  J5wrr.  S.  C  746.- 
S.C.BurT.508.   1^  ^|,  <:^!jf^  'L^Vee,  the  vicarage  of  the  parish  of  0. 

?^?  fioi^^-  cair  /'^"^//^fv^^         or  till  the  bishop  should  release 

^  «r.  1225.        6  ^  "^^^P^'Jhdiy  o^  Oo<o«<rr  aforesaid  the  pauper,  the 

f       ..^"-^  ^^^'^'^Jr^aed  deacon,  by  the  Bishop  of  Chester^  in 
^-'  ■  -^*  Je^/^I"  ^he  core  of  O.  during  the  sequestration :  from  the 

'•^^  i3^  i?^"  fa^^f?^^  aforesaid  to  the  5th  day  of  June  1768,  he  pe^ 


1 


wh? 

in  duty 


^^i^J*^^  iiiV^'^'%e8r,  which  was  paid  him  by  the  churchwardens  wl» 

f^f^  jF^^/^ucstrators  of  O^  from  the  said  15th  day  of  OdAer 

^^'^      ^  ^  to  thfi  ^"^t  day  of  October  1769,  when  the  sequestration 

-fice  r  {^:  ^^^^  the  said  15th  day  o^  June  1768  to  the^  said  first  daj 

'^•'  fOdob^  1769,  the  pauper  performed  divine  service,  and  did  the 

Aaty  a^  curate  at  Or,  and  resided  there ;  but  it  did  not  appear  that 
^,  jjg  had  any  licence  to  the   curacy  of  A.  —  Lord  MANSFrnD- 

IT  There  is  no  colour  for  considering  this  as  an  annual  office;  it  is  do 

^  office  at  ^U.  —  Aston  J.     You  cannot  call  it  an  annual  office, 

^  irhen  the  sequestration  may  be  determined  at  any  time.    It  Ib  aot 

the  annual   office   of  a  constable   or  a  tithing-man ;   they  ^ 

appointed  yearly,  and  to  serve  for  the  year.     That  of  parish-derk 

is  a  freehold,  and  it  is  upon  that  foot  that  a  parish -clerk  gainst 

,  settlement.  —  Willes  and  Ashhurst  Js.  concurred. 

^,„,^.       244.  Rex  v.    Hope  MameU,  E.  T.  23  G.  3.  Cald.  ^2.-^D^ 

^JJj2«>»**^     Z)flt?i>«,  being  a  certificated  person,  from  the  parish  of  IL  to  the 

^Jp^^»ndeie-  parish  of  5.,  where  he  resided  many  years;  during  that  .residence 

*^*"'^ ' dSreby  ^**^  ^  ^^^  named  John  ;  John  Davies  afterwards  lived  in  the  said 

iir^gn^'        parish   of  jB.,  and  was   chosen   petty  constable,  and  sworn  to 

c^iRcaUt  and     execute  that  office :   but  after  being  so  sworn,  he  declared  be 

lurquires  a  Mt-     would  not  serve  the  office  himself;  and  did  accordingly  emplo/ 

Uement.  ^^^  j^  ^^  j^  serve  it  for  him,  to  whom  he  gave  10*.  6</.  for  his 

S««^othsome     trouble.      Some  years   afterwards   Jama   DavieSj    the    pauper, 

i'9^n"^  sTsJ*    ('''^ose  legal  settlement  was  then  in  the  parish  of  B.,)  was  hound 

that  the  deputy    apprentice  by  indenture  to  the  above-named  John  Davies  for  the 

does  not  gain  a    term  of  seven  years»  in  the  parish  of  J3.,  and  duly  served  the  said 

settlement.  term.     The   question    was,   Whether  John   Davies^   not  having 

himself  executed  the  office  o^ petty  constable,  had  therein  gained  a 

settlement  in  the  parish  of  B,f  and  the  Court,  after  the  case 

liad  been  very  elaborately  argued,  were  of  opinion  that  Jo^ 

Davies  did  gain  a  settlement  in  B,  by  serving  the  said  office  by  his 

deputy. 

Serving  the  of-       245.  Rex  v.  Liverpool,  H.  T.  29  G.  S.  Editor'*  M5S.  — The 

ficeofsnfoA       pauper,  S.  L.,  was  originally  settled  at  Stourton,  and,  about  16 

will  gain  a  set-   years  before  the  order  of  removal  was  made,  he  came  to  reside  at 

tlement.  j^  ,  and  while  he  resided  there  he  was  elected  sexton  by  the  pro* 

S.  C,pett,  prietors  of  the  seals  in  the  church  or  chapel  of  St.  */.,  at  a  yestrj 

P**'*^"  there  held  in  the  presence  of  the  churchwardens,  bemg  reco©- 

mended  by  the  then  minister  to  that  office ;  and  he  executed  the 
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laid  office  for  SIX  years,  lodging  all  the  while  in  the  parish  of  £. 
Tbe  qaettion  vmy  Whether  it  was  not  necessary  that  the  office 
fhooki  be  execQted  in  the  parish  ?  —  But  it  was  acUnitted,  that  the 
office  tixxUm  was  such  as  would  entitle  the  person  executing  it 
to  8  settlement. 

S4&  Rex  V.   WhHUesea,  T.  T.  S2  G.  3.  4  T.  R.  807.  —  The  Semng  tli«  of- 
pauper,  W.  S>f  for  12  years  and  upwards  prior  to  and  inmiediately  ^^  of  hog-rmg- 
bcfive  his  removal  to  W.,  resided  in  (7/  before  which  time  he  was  f"  ^  ";?*/[*'?» 
JepJiy  setded  ia  fF.    During  his  residence  at  C.  he  was  legally  p",rty  u  »wirB 
cfcoien  an  hog-ringer  for  the  parish  of  C  for  one  year,  at  a  court-  at  Oie  court- 
leet  for  the  manor  of  C;   he  was  presented  by  the  jury  for  the  Wet,  will  piin 
mid  office,  and  was  sworn  therein,  and  paid  ^d.  for  the  oath  ;  and  « settlement, 
he  ferred  such  office  two  years  on  his  own  account.     The  duty  of 
ndi  office  is  to  attend  the  open  commons,  to  see  that  all  hogs 
tBToed  thereupon  i^ere  rung,  and  such  hogs  as  were  not  rung  it 
«K  tbe  duty  of  his  office  to  take  to  the  pound,  which  he  fre- 
mtif  did  ;  and  he  always  received  Id,  for  impounding,  and  6d. 
mn^ng  each  bdg.    The  appointment  to  such  office  is  of  great 
~]mty,  and  serviceable  to  the  inhabitants  of  the  parish  of  C 
ing  the  pauperis  residence  at  C  he  rented  a  house  there  of 
e  Adanty  at  the  yearly  rent  of  8/.  8«.,  for  which  he  was  to  pay, 
ddid  pitj,  all  taxes  and  rates,  &c.     The  case  then  set  forth 
'Wttce  respecting  the  pauper's  paying  the  taxes,  Ac,  but  ft 
Jw  Bot  satisfactorily  appear  whether  or  not  he  was  rated.  — 
wfto  Kenton  C.  J.    It  is  stated  in  the  case,  that  this  is  an 
VBoal  office  of  great  antiquity*  and  serviceable  to  the  parish  at 
^^;  and  that  there  is  an  oath  of  office.     Therefore  it  seems  to 
I  ^thstit  is  a  public  and  annual  office  within  the  meaning  of  the 
ittofpsrliament.     Every  employment  in  a  parish  fs  not  indeed  Rexr.  Ilminff- 
€iN  to  express  notice,  though  it  be  a  matter  of  notoriety  to  the  toD,poji,pI.622. 
JMl  It  was  once  made  a  question,  whether  shoeing  the  horses 
^Iheiordof  the  manor  was  not  equal  to  notice ;  but  it  was  detev- 
1  Dot  to  be  equivalent.     If  this  person  had  been  hog-ringer  to 
D  individuals  only,  he  would  not  thereby  have  gained  a  settle- 
^;  but  he  was  not  merely  an  officer  of  A,  B,  or  C,  but  of  all 
nhabitaots  of  the  parish.     It  has  been  held,  tliat  a  tithing-man   .  n  »    , 
Ikiborsholder  (^),  an  ale-taster  (c),  or  a  hay-ward,  may  gain  a  ,,.  sumfwd" 
PW*|nent  by  serving  either  of  those  offices  :  and  the  latter,  whose  Peverell,  Str. 
^JP^  it  is  merely  to  take  care  of  the  fences  within  his  district,  544. 
^y^t  be  distinguished  from  this  case.  —  Order  of  Sessions,  con-  (&)^nte,pl.2S8. 

i**[d-  (c)-rfn/«,pU24a 

i  \^'  Rex  V.  Ilminstery  M.  T.  41  G.  3.    1  Easi,  8S.  —  Two  jus-  The  Seaeions 
,  Mihyan  order  removed  J.  G.  and  his  wife  and  children,  by  finding  that  the 
iJJllJJ^ftom  H.  to  /.    The   Sessions  on  appeal   confirmed   the  '^'^ *][ ''*'j^J^ 
I  '<wer,  sabject   to  the   opinion  of  this  Court  on   the   following  ^^^0^0? tlie 
l^**^ed  [d)  case :   The  pauper  was  legally  appointed  in  the  year  workhouse  in 

(4  In  the  first  esse  lent  np  to  this  **  sed.     That  at  the  time  of  liis  appoint- 

^^""'^  it  was  stated  *'  that  the  pauper  *<  ment  he  was  put  by  tlie  parish  officers 

'fi!?  ^'^^^'"^'^  ^°  m9  governor  of  *<  into  possession  of  certafn  apartments 

^«  vorkbouae  in  the  pari&h  of  II-  *'  in  the  workhouse,  appohited  for  that 

Jinn^  for  ^  management  and  go-  '<  purpose,  and  which  bad  been  occu- 

•i!?"***  ^  ***  P^'or  therein,  under  "  pied  by  the  former  gnvemor."     TTiis 

^fteiBsnl  salary  of  20^.,  which  office  case  being  conaidwvd  by  the  Court  as 

^25«iiiacd  to  serre  for  five  years,  defectively  stated  was  sent  back  to  the 

^  f^^^Rplirij  received  bis  saljry  dur-  Sessions  to.  be  restated ;  and  tliey  re- 

^  ^  pcnod,  when  he  was  dismis-  turned  the  same  case  again  with  this. 

N  S  — 
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Bminiter  at  an 
annual  salary, 
and  that  the 
office  of  govern- 
or is  a  public 
annual  office^ 
and  that  the 
|iauj>er  served 
it  for  a  year : 
Held,  that  a 
settlement  was 
thereby  gained 
in  Ilininstcr. 


1779  governor  of  the  workhouse  in'the  parish  of  /.,  at  an  aniuil 
salary  of  ^OL,  which  office  he  continued* to  serve  for  five  yesn, 
and  regularly  received  his  salary  during  thai  period*  TbeBud 
office  of  governor  is  a  public  annual  office ;  and  the  Sessioas  were 
of  opinion  that  he  gained  a  settlement  in  /.  —  When  this  case  mi 
called  on»  the. Court  said  that  the  facts  now  stated  preduded 
any  further  discussion ;  for  the  Sessions  had  found  that  the  pauper 
had  served  a  public  annual  office  in  the  parish,  to  which  he  W8 
legally  appointed.  —  Per  Curiam:  Order  of  Sessions  oon- 
firmed. 


addition:  <*  Tliat  at  the  tiiae  of  his  ap- 
*<  poiatment  the  pauper  was  put  by  the 
**  parish  officers  (in  cor\juniction  with 
*<  two  of  the  principal  jteojile  of  the  town 
«*'  who  acted  as  inspectors  of  the  accounts 
**  tmd  conduct  of  the  overaeers)  into  pOs- 
«  sesoon/'  &c.  (as  before). 

Upon  tlie  first  occasion,  in  M.  T. 
40  G.  3. 

East,  in  support  of  the  order  of  Ses- 
sions, coDtended  that  this  was  such  an 
office  or  diarge  within  tlie  meaning  of 
the  Stat  S  W.  3.  c.  11.  f  6.,  as  woold 
enable  the  pauper  to  gain  a  settlenienjt 
by  having  served  it  for  a  year.     Hie 
principle    on    which  a    settlement  is 
gained  by  serving  an  annual  office  in 
the  parish  is  the  notoriety  to  the  parish 
of  the  residence  of  the  party,  Rex  v. 
Bicham,  1  Str.  411.  and  no  employ-  ' 
ment  can  be  more  notorious  in  its  na- 
ture than  this,  to  which  the  pauper  was 
appointed  by  the  parish  itself.      Tbe 
only  questions  then  are,  Whether  this 
employment  be  in  its  nature  a  public 
office,  and  whether  tbe  pauper  served 
it  in  his  own  right,  or  merely  as  a  de- 
puty for  others?     The  origin  of  this 
appointment  is  derived  from  the  stat. 
9  G.  1.  c.  7.  §  4  ,  whereby  it  is  enacted, 
**  that  for  tiie  greater  ease  of  parishes  in 
"  tlie  relief  of  the  poor,  it  shall  be  law- 
*<  ful  for  the  churchwardens  and  over- 
*<  seers  with  the  consent  of  the  major 
**  part  of  the  parishioners  or  inhabitants 
« in  vestry  or  other  parish  or  public 
'*  meeting  for  that  purpose  assembled, 
*<  or  so  many  as  sliall  be  so  assembled 
**  on  usual  notice  given,   to  purchase 
**  or  hire  any  house  or  houses  in  the 
**  same  pariah,  &c  and  to  contract  with 
*'  ony  person  fir  the  iodging,  keeping, 
**  maintaining,  and  employing  att  such 
'*  poor,  ^c,  (i.  e.  whose  names  are  re- 
*'  gistered  in  a  book)  and  there  to  keep, 
**  maintain^  and  emphy  aU  such  iwrr 


'^pertonif  and  take  the  henept  tftkar 
'*  workt  labour,  and  semce."     Nov 
here  it  is  stated  that  the  pauper  wssip- 
pointed  to  thegnanagement  andgowi^ 
ment  of  the  poor  in  the  workhouae, 
which  could  not  have  been  IcgaUjte 
by  virtue  of  any  other  autfaoiifcf  te 
what    is  conferred  by  this  act;  nd 
therefore  the  Court  will  rather  preawe 
that  he  was  so  legally  appdoted,  tlaa 
that  the  parish  officers  took  upon  tfaeoi« 
selves*  without  any  authori^  to  Me- 
gate  part  of  their  trust  to  hun.    It  ii 
also  stated  that  the  pauper  was  appoinlBd 
to  this  trust  under  an  annual  lofa^ 
which  the  parish  officers  could  not  bu 
upon  them  to  grant,  and  whidi  could 
only  be  legally  attributed  to  tbe  aeraK 
of  the  power  conferred  by  the  act  lln 
the  salary  being  annual,  the  appoint' 
ment  must  be  taken  to  be  of  equsl  da* 
ration  ;  and  being  so  made,  it  vainrt 
in  the  power  even  of  the  paiiihatbi|^ 
much  less  of  the  parish  oflkers  ako^ 
to  have  dismissed  the  pauper  before  tte 
end  of  the  year,  except  perhaps  for  sa^ 
practice  or  abuse  of  trust.     T^  ^ 
9  G.  1.  was  the  first  general  act  for  tk 
erecting  of  workhouses ;  though  taot 
few  were  erected  before  by  local  ads  of 
parliament,  t      The  intentioo  of  ^ 
legislature  was  to  create  a  new  p^ 
officer  with  new  powers^  which  in  ^ 
respect  exceed  that  of  overseen  rf*^ 
poor ;  for  the  person  contracted  w* 
for  the  management  and  goveromcota 
the  poor  may  also  engage  to  take  tbe 
benefit  of  their  labour  in  the  woHkImm 
though  in  this  instance  the  contzact  did 
not  extend  so  far.     The  very  naoiK  a 
such  an  appointment  imports  a  ptdw 
office,  being  analogous  to  the  dntiei « 
an  overseer  of  the  poor.     In  the  «« 
of  Rex  o.   Bicham  before  mentiooed, 
the  appointment  of  a  collector  of  tia 
duties  on  births  and  burials  imposed  ^ 


*  On  the  first  amended  case  the  con- 
currence of  two  of  tbe  principal  payers, 
who  acted  by  delegation  for  the  rest 
under  the  name  of  inqfeciors,  was 
stated. 


t  TbelS&  14Car.2.  c.  1«.5^.*«' 
was  confined  to  London  and  ifestmn^ 
ster  and  parishes  witMn  the  bills  of  nw- 
taltty.  It  wnn  further  enforced  by  stat 
23  Car.  2.  c.  18. 


SiCT.£] 
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M  Bar.  Wantage^  M.  T.  42  A  S.    %  Bad,  65.  ^Two  jtts- 
tN»)  by  an  onlei»  lenEKwed  R^  P%,  clerk,  from  the  township  of 
W,\oE,L.    On  appeal  to  the  SeOTiom,  a  caw  was  reserved, 
Mdiig,  that  in  the  jear  1784,  R^  P.,  clerk,  was  noannated  by  the 
tben  rector  of  the  parish  and  parish  church  of  JB.  L.  to  be  curate 
oftfaeauae,  and  was  licensed  to  perform  the  office  {a)  of  curate 
ia  tk  laid  parish  and  parish  church  by  the  tlien  bishop  of  the 
dbeae,  who  assigned  to  him  the  ycariy  stipend  of  45/.  (b.)    That 
'  depittper  enteral  on  the  said  curacy  in  tne  same  year,  and  per* 
finned  the  duties  thereof  for  six  years,  during  which  time  he 
;  flsaded  io  the  parsonage-house  within  the  said  parish,  and  that  he 
jpsed  OS  subsequent  settlement.     The  Sessions  were  of  opinion 
|Att  this  was  no  service  of  an  annual  public  office  or  charge  under 
lb  let;  and  quashed  the  order  of  removal  subject  to  the  opinion 
Mik  Court  on  the  above  case.    When  the  case  iras  called  on,^ 
|1wdKenyon  C.  J.  said,  that  it  was  impossible  to  argue  against 
;ie  cDodusion  which  the  Sessions  had  drawn.    There  was  no 
to  say  that  this  was  an  office  within  the  meaning  of  the 
of  Kiog  iVilUam  (a),  the  executing  of  which  for  a  year  would 
a  settlement.     That  statute  was  evidently  intended  to  be 
ed  to  inferior  annual  officers,  such  as  constables  and  the 
known  to  the  parish  ;  and  though,  in  some  instances,  the  con- 
had  been  carried  further,  yet  he  was  not  inclined  to 
It  to  cases  still  -further  from  the  contemplation  of  the 
.  —  Per  Curiam  :    Order  of  Sessions  confirmed. 


A  cunte  offici* 
stiiiginapariah 
for  above  a 
year,  under  the 
bishop's  licence 
to  perform  the 
office  of  curate» 
at  a  certain 
aonual  stipend^ 
ia  yet  not  such 
an  annual  officer 
as  is  entitled  to 
a  settlement  by 
Yirtue  of  the 
Stat.  3  W.  3. 
c.ll.  8.6. 


(a)SW3.c,ll. 
S.6. 


C&7W.  3.  c.  6.  holden  under 
.  -^-MBODers  for  managing  such 
'yKuHiecmed  a  public  annual  of^ 
Wk  W  wniog  which  a  settlement 
ke  ^led.  But  the  legislature 
We  considered  this  trust  as 
oicc;  for  in  another  statute 
a  fni  maleriA,  though  subse- 
to  diesppcnntment  of  the  pauper, 
G.  3.  c.  83.  reciting  the 
11^  snd  that  for  the  want  of 
Rgulatioos  and  due  control 
Ae persons  engaged  in  such  con- 
iie  set  had  not  had  the  desired 
optioii  is  given  to  adopt  'an- 
of  appointment,  with  greater 
ever  the  iqppointed ;  and  the 
pnoeeds  to  call  him  an  officer 
ktm  goYemor  of  the  work- 
Hd  the  appointment  an  office 
«1  Khedule  No.  7.)  although 
■■^tr  than  utder  the  former 
*Nf  ||^  this  latter  act  such  gover- 
^^  workhouse  '*  shall  have  the 
Qsu^ement,  and  employment 
^  poor  to  be  sent  thither,  and  be 
s  nlary  or  wages  for  his 
This  serves  to  explain  the 
of  the  legislature  in  the  former 
i*^ j4ot  weie  any  doubt  of  it  upon 
**C8«f  the  act  itself.  Now  it  ap- 
2***  tbe  tmst  committed  to  the 
?*?•*»  exactly  of  the  same  descrip> 
^*  **  ^eoderred  by  the  last  statute, 

N 


t» 


and  by  tbe  same  name ;  and  such  an 
ai^intment  is  therein  expressly  deno- 
minated an  office.  Then  the  pauper 
having  served  such  an  office  for  above  a 
year  in  Ilminster  gained  a  settlement 
in  that  parish. —  Len*  Serjeant,  Heathy 
and  Lyon  were  to  have  argued  on  the 
other  side. — Hie  Court  however  thougbc 
tbe  liicts  were  not  sufSciendy  stated, 
to  raise  the  question :  mem  evidence 
being  stated,  and  nol  the  ^ts  by  whom 
and  in  what  manner  and  under  what 
authority  the  appointment  of  the  pauper 
was  made,  and  Lord  Kenxfon  C.  J. 
after  the  case  bad  been  amended  the 
first  time,  intimated  a  strong  opinion 
that  as  the  fiu:ts  then  appeared,  no 
settlement  eould  be  gained  ;  consider- 
ing the  appointment  of  the  pauper 
merely  in  the  nature  of  a  servant  to  the 
parish  officers,  by  whom  he  might  have 
been  dismissed  at  any  time  within  the 
year. 

(a)  Tbe  bishop's  licence,  which  ac- 
companied the  ease,  aothorisesthe  party 
during  pleasure  ^  to  perform  the  office 
**  of  curate  in  the  parish,  Sk.  in  reading 
'*  the  Common  Prayer  and  performkig 
"other  ecclesiastical  duties  belonging 
**  to  the  said  office,  according  to  tbe  form 
''prescribed  in  the  book  of  Common 
**  Prayer,"  &c. 

(b)  This  is  by  virtue  of  the  stat. 
IS  Ann.  Stat.  3.  c.  IS. 

4 
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The  appoint-  ®*^-  ^*  ▼•  Merskanh  M.  T.  16  G.  3,  7  £«*,  W7.— T* 
mentor  a  matier  justices  by  an  order  removed  Ji.  W.^  his  wife  and  ehiliiren  ii 
of  a  workhouse  oame,  from  the  parish  ef  B.  to  M.  The  Sessions,  *od  appei 
by  the  parish  confirmed  the  order,  subject  to  the  opmion  of  the  Court  oa  d 
^Sto^pureuant  ^Uowing  case :  Previous  to  the  year  1800  the  pauper's  settlena 
tot^'^  9G.1.  ^^  ^^  ^*  Some  time  in  that  year,  being  informed  that  a  niaib 
c.  7.,  which  of  the  workhouse  in  ihe  parish  of  B,  was  wanted,  he  applied  < 
enables  the  pa-  that  appointment,  and  was  desired  to  send  in  his  proposals,  aii4 
riafti  officers  and  certificate  of  his  character,  to  the  weekly  vestry  of  thepaiid 
^^t^Tmamct  ^®  attended  at  such  vestry,  and  after  some  inquiries  he  m 
witfi  any  penon  desired  to  retire,  that  his  proposals  might  be  considered.  Shall 
for  the  manage-  afterwards  he  was  informed  that  his  proposals  were  accepts 
mentofthe  and  his  character  approved  of;  and  he  was  desired  to  attetti 
poor  in  the  subsequent  vestry  to  receive  his  appointment.  He  atteoMl 
^indi ^^'^did  ^c^^i^^^^^gty S  ^^^  there  being  only  a  very  small  attendance  sf  i 
contract  with  inhabitants  at  that  vestry,  his  appointment  was  postponed  di 
«he  pauper  to  vestry  to  be  holden  on  the  following  Sunday ^  when  he  attend! 
ananapthe  and  there  being  twelve  of  the  inhabitants  present,  be  was! 
poor  m  the  formed  by  the  parish  officers  that  he  was  appointed  master  of  ll 
workhouse,  anfl  ^^^ykhouse  of  the  parish  of  B.,  at  a.  salary  of  \^.  per  onm 
teach  the  child-   vt  .u*  -j     '^.l         .  ^u    \'  r  l*   "^         *  ^     *^        oJ 

ren  to  spin.        Nothing  was  said,  either  at  the  time  of  his  appointment  or  afi) 

&c.,  at  a  yearly  wards,  as  to  the  time  for  which  he  was  to  h(Ad  his  situation;! 
salary,  and  afler  the  pauper  conceived  that  be  might  at  any  time  be  dismiswdsl 
9KXM  yw^^jfa-  quarter's  notice.  There  was  no  appointment  in  writing.,  or  asy  esll 
Wm  atT*^-  '"^  '^®  parish  books.  He  continued  master  of  the  workhouse, « 
i^s' notioe)^!  'csided  in  the  parish  of,J5.  four  years,  and  during  the  fifth  I* 
w^-ujmblic  w^as  dismissed  at  a  quarter's  notice.  The  duties  perfomedt 
aimmal  ^^  or  the  pauper  were,  the  superintending  and  managing  the  poor  is  i 
ehnrgt  within  workhouse,  teaching  the  poor  children  to  spin,  weaving  bioflll 
^^^r^l'e  *^  *"^  carrying  on  the  manufactures.  He  carried  the  accooi 
accuUnirlyf  quarterly  to  the  ov^erseers.  The  Sessions  were  of  opinion  dl 
which  for  a  year  the  pauper  did  not  gain  a  settlement  in  the  parish  of  B>  in  coil 
will  confer  a  quence  of  the  appointment  and  service  above  mentioned.  —  iM 
settlement.  ELLENBOROUGfi  C.  J.     The   principle   on   which   this  modfli 

gaining  a  settlement  has  been  given  is  undoubtedly  noloiM 
to  the  parish,  but  a  settlement  can  only  be  gained  in  this  raq 
upon  the  terms  of  the  act  of  parliament ;  namely,  by  execd4 
'*  a  public  annual  office  or  charge  ^'  in  the  parish :  which  bri| 
us  back  to  the  question.  Whether  that  which  the  pauper  wat^ 
pointed  to  execute  were  a  public  office  or  charge  f  And  it  «/0 
to  me  that  he  cannot  be  considered  as  a  public  officer.  AnfP 
must  be  derived  either  immediately  or  mediately  from  the  croij 
or  be  constituted  by  statute;  and  this  is  neither  one  nori 
other;  but  merely  arising  out  of  a  contract  with  the  ptf* 
which  the  parish  officers,  with  the  consent  of  the  parishiooers,  i 
by  the  statute  enabled  to  make  with  any  person  for  the  ma 
tenance  and  employment  of  the  poor.  And  it  might  as  vcHl 
said  that  a  nurse  employed  to  look  after  the  poor,  or  any  ^ 
employed  in  the  like  manner  to  do  any  part  of  the  parish  busipo 
is  an  officer.  The  question  might  admit  of  a  diilereRt  consioi 
ation  if  any  distinction  had  been  established  between  a  /f^ 
qj^ce  and  a  public  charge ;  but  I  can  find  no  such  distinctM) 
either  in  any  adjudged  case  or  in  the  sense  of  the  statute.  "Pj 
again,  if  this  were  to  be  considered  as  an  office  or  charge,  is  i^  ^ 
annual  office  or  charge?  It  is  said  that  we  are  to  draw  the  co 
cKision  that  it  is  so  by  analogy  to  constructive  hirings  for  a  yeai 
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bat  diere  are  drcumitances  in  this  case  whidh  rq»ei  that  pre« 
flflmptioB,  jadepeodent  of  the  apprehension  of  the  pauper ;  for   . 
the  iffpoiDtment  was  determinea  at  a  quarter's  notice,  without 
obiectian.    Therefore,  as  far  as  we   can  collect  the  intended 
disslioB  of  the  employment  from  the  acts  of  the  parties,  it  ap- 
pesn  that  the  parish  might  put  an  end  to  it  within  the  year  if 
tbef  tbraght  proper.     Upon   the  whole,   therefore,   it  neither 
afpaa  to  hsYe  been  an  office,  nor  a  public  office,  nor  a  public 
iwaJ  office  within  the  statute ;  and  it  is  immaterial  which  part 
9f  the  definition  fails  in  its  application  to  this   case. -^  La w- 
mcK  J.    This  pauper  can  only  have  gained  a  settlement  in  B. 
Igr  doiDg  that  which  the  statute  of  King  William  points  out  as 
ijnvaleot  to  notice  to  the  parish.     The  statute  specifies  a  par« 
mbr  act  to  he  done,  and  no  equivalent  for  that  act  will  satisfy 
it;  bm  the  words  of  the  statute  must  be  pursued,  and  no  noto- 
JW^  of  employment  in  the  parish  will  confer  a  settlement,  unless 
Jkk^  executing  a  public  annual  office,  or  charge  in  the  parish. 
-Ss  a  dearly  no  office ^  but  only  an  emploj^ment  arising  out  of  a 
ijMBBtnct;  between  which  and  an  office  there  is  a  great  distinction  ; 
jil appears  from  2  Sid.  142.  and  Rex  v.  Milbourne.  (a)   Then  it  is  {a)jtTUe,pl2S% 
i4Mi  that  this  is  a  public  charge  f  but  I  know  not  how  we  can  where  it  was 
,  Aliu{puih  that  from  a  public  office  in  this  respect.     It  would  be  bolden  that  a 
"g  a  great  way  to  say  that  every  contract  with  the  parishioners  •choolmaater 
aoy  purpose  concerning  the  pansh  was  a  public  charge  ;  for  that  Sentby  exwuH 
Bid  extend  to  contracts  with  carpenters  and  masons  for  keeping  jng  hU  employ- 
^cfaorchin  repair,  and  the  like,  which  can  never  be  considered  to  ment,  which  was 
fcvitliin  the  meaning  of  the  act.     But  the  word  charge^  coupled  no  office. 
«it  b  in  the  act  with  qffke  must  be  taken  to  mean  something  of 
Be  kind,  though  it  may  not  commonly  be  known  under  the 
of  tn  office.  —  Le  Blanc  J.    If  this  were  to  be  deemed  a 
tDBoal  office  or  charge  within  the  act,  it  would  extend  to 
^^'B7csle  where  a  person  had  a  duty  to  perform,  which  from  its 
must  be  known  to  the  parish  in  general.     But  there  is  a 
ce  between  an  employment  created  by  the  parties  them- 
which  they  may  put  an  end  to  whenever  they  please,  and 
viuch  exists  or  is  created  by  law.    Now  this  man  was  in  the 
cr  situation.     It  was  in   the  option   of  the  overseers  and 
ijwwiooers  to  have  such  a  person  in  such  an  employment  or  not ; 
llid  Ihej  could  put  an  end  to  the  employment  altogether  whenever 
1^^ pleased.    It  was  created  by  themj»elves,  and  depended  upon 
f^~  contract*     I  cannot,  therefore,  call  this  an  office  or  charge 
;  ^y  the  meaning  of  the  act   of   parliament.  —  Both   orders 
•^•fenedu 

■  *^  fftc  v.  i/o/y  Cross  WestgatCy  E.  T.  2  G.4..    ^D.S^  ^4. 619.  Where  a  pauper 
^<^jui>lice8  by  their  order  removed  the  pauper,  £.  J?.,  from  was  legally 
Zl^l^*'  in  C,  to  H.  C.  W.^  in  Kent,     The  Sessions  on  appeal  sworn  in  as  a 
ijwnned  the  order,  subject,  &c.     The  city  of  Canterbury  is  borsholder  at  a 
"*'W«d  into  six  wards,  and  two  of  the  twelve  aldermen  of  the'city  XlrVx'l^liting 
•*»ppoioted  for  each  ward,  a  court-leet  is  held  annually  by  the  Oie  office  for  a 
^0  ^nnen,  at  which  a  constable  and  borsholder  for  the  ward  few  days,  be 
■•chosen.    Id  the  month  of  October  1817,  and  for  sometime  was  afterwards 
?*^o«8ly,  the  pauper  resided  and  carried  on  business  in  the  ifregularly,  by 
^  ^St.  M.  N.  a,  which  is  in  the  ward  of  N.,  that  ward  con-  SrCiS^ 
!Jj?i  the  parishes  of  St.  M.-N.  and  St.  A.     On  the  21st  October  execuUng  his 
''>  the  annual  court-^leet  was  held  for  the  ward  of  N.,  at  which  office,  and 
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**  own^account»  execute  any  public  annual  office  or  charge  in  da 
**  said  town  or  parish  during  one  whole  year ;"  and  the  constnicoiii^ 
on  this  has  been,  that  if  he  serves  any  public  annual  office,  ttii 
not  immediately  concerning  the  parish  in  which  he  lives,  he  l  ^ 
there  gain  a  settlement ;  the  Court  construing  these  words,  *^i 
**  the  said  town  or  parish,"  not  as  importing  an  office  in  die 
or  parish,  but  more  largely  any  office,  while  the  person  remaini  ii 
the  said  town  or  pari«i;  and  then  the  9&  10  fV.S*  capacitates 
certificated  man  to  gain  a  settlement  by  executing  some  snm 
office  in  such  parish,  being  legally  placed  in  such  office.  The 
jection,  that  such  office  must  be  parochial,  drawn  from  the  pennd 
of  the  act,  depends  upon  the  omission  of  the  word  i&wn  in  nf 
latter  statute ;  but  this  makes  no  difiPerence,  for  the  word  tamn  U^ 
the  former  statute  does  not  relate  to  the  office,  but  only  to 
residence,  and  means  no  more  than  such  a  place  where,  by  law, 
man  may  gain  a  settlement,  as  vUl^  hamlet^  &c.,  that  maintains 
own  poor,  and  which  to  that  purpose  is  a  parish.  The  9&10W* 
C.11.,  therefore,  although  it  uses  the  wora,  '*  parish,''  only,  impP 
as  much  as  the  S&^fV.S^M.  c.ll.;  and,  in  my  opinion, 
penning  of  those  acts  is  to  this  purpose  the  same.  I  see  no  re 
why  a  person  who  comes  under  a  certificate  should  be  ui 
greater  nardships  than  he  who  does  not.— Lee  J.  Setdefii< 
are  given  as  a  reward  for  labour,  and  the  poor  laws  in  favour 
them  have  always  been  construed  liberally,  because  they  are 
in  restraint  of  liberty;  every  man  being  aneieatly  free  to 
wherever  he  had  the  best  probability  of  maintaining  lumself. 
was  declared  by  the  Court,  in  the  case  of  the  parties  of  the 
(a)ilfiie,pl.S85.  Trinity  v.  Garsington.  (a)    The  pauper  in  that  case,  being  a 

tificate-man,  was  appointed  tithing-man  by  the  steward  of  the  h 
dred  oi  BuUin^on^  and  executed  the  office  for  a  year,' though  he 
not  sworn  in  till  half  the  year  was  expired ;  and  the  only  qm 
made  by  Lobd  Parker  and  the  Court  was,  Wh^er  he  was  1 
placed  in  the  office  as  required  by  the  9 &  10  fT.S.  c.  11.?  for  ai 
his  settlement,  supposing  him  to  have  been  sworn,  there  was 
doubt,  and  the  lawfulness  of  his  admission  was  the  only 
which  the  counsel  were  directed  to  speak  to  by  the  Court;  and 
Hilary  Term  following,  the  counsel  against  the  order,  finding 
Court  strongly  inclined  to  confirm  it,  took  exception  to  the  orii 
order  of  removal,  that  it  was  made  without  complaint,  which 
a  fatal  objection,  both  orders  were  quashed.    But,  however, 
case  proves,  clearly ,  that  if  the  pauper  be  legally  admitted  into 
offices  although  it  do  not  concern  the  parish,  the  Court  look 
it  as  sufficient  to  gain  a  settlement.     It  was  said  also  in  that 
that  the  appointment  by  any  person  to  any  public  office,  of  a  p 
authority,  took  o£P  the  presumption  of  the  person's  becoi 
chargeable,  and  answered  all  objections  of  the  persons  settl 
themselves  in  places  against  the  will  of  the  parishioners,  because 
was  unreasonal>le  to  suppose  that  the  lord  of  a  leet  or  co: 
would  appoint  a  beggar  to  an  office  of  trust*    So  in  the  case 
(6)  See/MH,       Burclear  v.  Easttooadhay  (6),  a  certificate-«ian  married  a 
pl.  573.  holder  who  lived  on  her  own  estate,  and  it  was  argued  whether 

marriage  made  a  settlement  for. him.    It  was  urged,  that  b^ 
9  &  10  ^.  S.  c  11.,  a  certificate-man  had  only  two  ways  of  gau 
a  settlement,  by  executing  an  annual  office,  or  by  renting  1(A  f 
year ;  and  the  act  having  the  negative  words  in  it,  and  therefor^ 

14 
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tobe  eoDitnied  stiractly,  the  pauper  could  not  gain  a  gettlement  by 

aaj  other  way  whatsoever  but  those  inentioned  io  the  statute ; 

[bat  the  Court  held,  that  these  laws  concerning  the  poor  were  to  be 

nhourabij  extended,  and  that  it  could  not  be  the  kiteation  of  the 

parhment  to  disable  people  from  gaining  settlements  upon  their 

■■  m  estates,  and  as  this  copyhold  was  the  pauper'a  after  his  mar* 

\  xiagcitvas,  therefore,  held,  that  his  settlement  was  there.     And 

^  the  Court  declared  expressly,  that  the  act  of  9  &  10  JV.  3.  0.1 1 .  was 

I  not  tobe  looked  upon  as  an  explanatory,  but  as  a  new  law,  enlarging 

l&e  opportam'ties  of  gaining  settlements. — PAaE  and  Prob^yn  Js. 

foke  to  the  like  effect:  and  by  the  Court,  the  order  of  Sessio^a 

m  quashed,  and  the  order  of  justices  confirmed^ 

288.  Wingham  ▼.  SeUindge,  M.  T.  17  G.2.  Burr,  S.  C.  28S A««nhaWnga 

/.E  removed  to  JV.,  and  dwelt  there  under  a  certificate  from  fd^ left  with 
i  Ooe  day,  while  he  dwelt  in  W.  under  the  certificate,  his  wife,  him  ••  bon- 
Hfoahis  return  home,  told  him,  **  that  a  person,  whom  he  knew  holder  if  be 
to  be  BORSHOLDER  of  the  borough  of  W.,  in  the  parish  of  IT.,  ^'^J^J^, 
bad  left  a  toooden  taliy  for  him  at  his  house,  as  a  token  that  he  J^^or  swwa' 
J.  H.  bad  been  chosen  at  the  court-leet  held  for  tbe  manor  of  in,  is  not  u^ 
W,f  BORSROLDER  for  the  borough  of  ^.,  in  the  said  manor,  but  galty  placed  in 
that  she  bad  burnt  ike  tally  before  his  return  home."     H,  was  *^^  <''Hce. 
^present  at  the  court-leet ;  nor  did  he  know  of  his  own  know-  &C?<  Str.  1299. 
e  that  be  was  chosen  borsbolder ;  and  no  record  or  present- 
t  of  tbe  jury  of  theleet,  or  any  other  evidence  of  his  appoint- 
t  or  election,  except  what  his  wife  told  him,  was  produced  at 
Q;  but  it  appeared  that  he  never  took  the  oath  c^f  office  of  a 
der  for  the  borough,  and  that  he  was  never  sworn  into  the 
;  but  that  within  the  year  afler  his  wife  had  told  him  the 
bad  been  left  at  his  house,  he  executed  one  warrant  of  a 
>€e  of  the  peace  for  the  county,  dhrected  to  the  borsholder  of 
borough,  and  for  the  space  of  the  said  year  was  willing  and 
fy  to  execute  the  said  office.     During  the  year  he  had  a  house 
^i)  vbere  his  family  dwelt,  but  he  himself,  being  by  trade  a 
"enter,  went  to  work  at  his  trade,  during  part  of  tbe  year,  in 
t  place  about  12  miles  distant  from  W.,  and  out  of  the  ho- 
of W,  and  parish  of  IV,,  and  out  of  the  county  of  ^.,  at 
Md  within  the  liberties  of  the  Cinque  Ports.     He  often 
'  io  R,  from  Mondat^  till  Saturday^  but  resided  within  the 
and  parish  of  W.  the  greater  part  of  the  year.  —  Lee 
•  The  act  requires  a  legal  placing  in  an  annual  office^    It  is 
Qe^atively,  that  there  was  no  presentment,  no  admission,  or 
ID;  so  that  here  is  no  foundation  for  supporting  a  legal 
The  evidence  of  being  told  of  the  tally  is  nothing  that 
|Mt  any  regard  ;  and  as  to  the  gaining  a  settlement  by  exe- 
^  in  annual  office  in  the  borough,  which  is  not  co-extensive 
^  parish^  it  was  settled  in  the  case  of  Si,  Mary  and  St. 
'««,  Reading  (a),  that  "  it  was  executing  an  annual  office  in   (c}.dhi^pl>SSK 
^^  parish;  though  the  borough   extended  farther  than   the 
T^b  of  St.  L.**    But  that  is  not  material  to  be  considered 
;  because  the  evidence  of  the  legal  placing  in  the  office  ia 
Q>  the  negative ;  for,  as  no  presentment  was  offered  in  evi- 
»  ve  must  take  it  that  there  was  no  presentment  at  all,  — . 
^HRBE  OTHER  JuDOBS  Concurred. 
cJ2l?^* ▼•  MUbourne,  E.  T.  18  G, 2,  1  Wile,  Sl.^T.  AT,  a  Senior •» 
"***^&^nan,  can\e  from  the  parish  of  S.  to  M^  by  a  certificate  tckoohuuterto 

TOL.  11.  2ir  a  duunty-iGbool 
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cfaargMble  ^^  ^^  s<^d  couDty ;  which  tithing  does  not  extend  through  all  tk 
"When  be  has  parish  of  F.,  but  comprehends  that  part  of  it  wherein  the  pauper 
only  aerredjive  resided.  He  Continued  to  execute  his  office  till  the  SOth  of  Mam 
mon^,  it  is  not  1744.  but  on  the  27th  day  of  that  month  he  became  chargesble 
10  wiH  nin  bdm  ^  '^®  parish,  and  an  order  of  removal  was  made  and  executed  on 
a  lectl^nt.  ^^^  ^^  o^  March  1744.  —  Lee  C.  J.  The  question  is,  Whether 
S.C.  Burr.  Sett.  ^  person  coming  into  a  parish,  under  a  certificate,  who  is  made  a 
Cases,  238.  tithinj^man,  and  exercises  his  office  in  part  only  of  the  parish,  and 
1  Wils.  81.  for  hstlf  a  year  only,  gains  a  settlement?  To  this  three  objectioDi 
S?*^'««I'^^^*  have  been  made.  1st.  That  the  order  of  removal  is  bad,  because^ 
^  '      '  at  the  time  when  he  was  removed,  he  was  in  the  execution  of  a 

pott.  pi.  255.'      public  office,  from  whence  they  had  no  power  to  remove  him,  and 

it  has  been  compared  to  the  case  of  a  servant,  whom  the  justicei 
cannot  remove :  but  to  this  they  have  not  cited  any  autbori^; 
and  if  a  servant  should' become  chargeable  to  a  parish,  I  think  he 
may  be  removed.  Tliis  act  of  the  8  &  9  fT.  3.  describes  the  time 
when  a  certificate-man  shall  be  removed,  that  is,  when  he  becomes 
chargeable,  without  any  limitation :  so  that  the  justices  by  this 
act  had  certainly  a  power  to  remove  the  pauper.  The  second 
objection  is,  that  this  office  did  not  extend  to  the  whole  pariih: 
but  it  is  stated  in  the  order,  that  he  exercised  it  in  the  pariih; 
which  is  complying  with  the  very  words  of  the  act  of  parliament^ 
which  says,  that  he  shall  execute  it  in  such,  and  not  through  such 
parish.  As  to  the  third  objection,  which  is  the  chief,  I  do  not 
know  that  any  case  has  been  determined  as  to  that  purpose.  That 
la)Arue,p\.2S5.   of  Garsington  (a)  was  never  determined,  and,  besides,  differs  essen* 

tialiy  from  the  present  case,  as  Sir  John  Strange  has  shown.  The 
S  &  4  fT.  4*  M.  differs  in  words  from  this  act,  yet  it  would  be  odd 
to  place  him  on  a  different  footing  from  other  paupers,  who  are  to 
gain  settlements  by  the  exercises  of  annual  offices,  and  that  is  for 
and  during  a  year ;  which  must  be  the  construction  of  this  act, 
otherwise  the  bare  placing  a  certificate-man  in  office  would  gain 
him  a  settlement  immediately.  As  to  the  case  of  Mr.  Uoyd  about 
the  taking  of  a  tenement,  there  are  no  words  about  his  living  t 
year,  and  it  is  the  credit  he  gets  by  the  taking  that  fixes  him  ia 
the  parish ;  but,  in  the  present  case,  he  gains  it  by  the  executioa 
of  the  office  ;  and  though  the  words  of  tlie  3  &  4  W.8f  Af.  have  oo 
relation  by  words  to  this  act,  yet,  I  should  think,  it  ought  to  have 
Burr.  S.C. 258.    the  same  construction.  — Waight  and  Dennison  Js.  of  the 


opiraon. 

Ser^ngthe  253.  Cold  Ashton  v.  IVoodchester,  //.  T.  31  G.2.  1  Burr.l-C 

office  of  tithing.  444. —  There  is  a  custom  in  the  hundred  of  P.,  in  which  the 

lovifcT twohalf  parish  of  C  A.  lies,  for  the  occupiers  of  small  tenements  withia 

^\mJ!^^  the  hundred  to  serve  the  office  of  tUhing-man   for  half  a  year 

the  custom  was    ^"^y  ^^  a  time.    Z>.  H.y  above  25  years  ago,  served  the  office  of 

to  serve  DO  more  tithing-nian  for  the  parish  of  C.  A.  for  half  a  year  only,  and  aboot 

ihMXihalfaytary  five  years  ago  served  the  same  office  for  the  same  parish  for 

jnU  not  gain  a    another  half  year  only.    It  was  objected,  on  the  one  side,  that  thii 

"*"*•  office  was  not  an  annual  one.     On  the  other,  it  was  contended, 

that  he  had  executed  a  public  office  for  one  whole  year,  for  that 

the  two  halves  would,  under  the  custom  of  the  parish,  amount  to  a 

whole  year,  especially  as  the  office  of  tilhing^man  was  annual  ia 

(*)  Stra.  544.      iu  nature.     In  the  case  of  Buriescomh  v.  Samford  PevereU  {b)f  ^^ 

office  of  ti thing-man  was  adjudged  to  be  an  annual  office  withio 
the  parish,  within  the  meani^ig  of  the  3&4  W.SfM.  ell.  «-^*j 
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and  the  electing  him  twice  into  the  office  shows  their  approbation 
of  hJB  the  ftrcnger,  as  a  fit  and  proper  person  to  execute  such  -an 
lice.— Lord  Mansfield:  By  this  custom,  as  here  stated,  it  is 
aot  ao  sDnaal  office* 

m.  Rex  T.  Liverpo<J,  H.  T.  29  G.  S.  3  T.  /?.  118.—  S.  Little-  if »  churchyard 
More  was  originally  settled  in  Stourton,  and  about  16  years  ago  lieintwop«P- 
caneto  reside  in  Liverpool;  and  while  he  resided  there,  he  was  rUhsUftketacum 
cfedd  sexton  by  the  proprietors  of  the  seats  in  the  church  or  JiJ?Lm*°t*i 
ebpelof  ;S^(/.,  at  a  vestry  there  held  in  the  presence  of  the  the  one  in  which 
ckrcfawardeos,  being  recommended  by  the  then  minister  to  that  he  resides, 
I  lice:  and  executed  that  office  six  years,  lodging  all  the  while  in  although  no 
4e  parish  of  L.    The  boundary  between   W.  and  L.  is  in  the  pwtofthe 
iftapel-jard  of  St*  J.:  the  church  and  part  of  the  church-yard  ^^^'-^Jj    S^ 
rhik  la  the  parish  of  JV.,  and  the  other  part  of  the  church-yard  pmi^ 
ii  in tbe  parish  of  L.g  but  not  any  corpse  has  ever  been  buried  in 
Aatpartof  the  church-yard  which  lies  in  the  parish  ofL.  whilst 
;  Ike  pauper  executed  the  office,  though  corpses  have  been  buried 
Jkre  since.    The  inhabitants  of  L»,  seat-holders,  and  others, 
ipBstantlj  attend  the  church  of  St.  t/.,  in  proportion  of  fifty  to 
'Ibe  of  any  other  parish  or  place. — Lord  Kenyon  C.J.     The 
^Affcfa-jard  lies  in  two  parishes,  and  the  sexton  gained  a  settle- 
tac  io  that  in  which  he  resided. 

^ftS.  Rex  V.  Bow,  H.  T.  40  G.  3.  8  T.  R.  445.  —  The  pauper  A,  who,  at  an 
Sfciietllcd  in   B.  by  apprenticeship.     At  a  Michaelmas   court-  ■djournmeBt  of 

fc  holden  by    adjournment   for  the   manor    and    borough   of  f  ^j**   ,!S^ 

r'M J  •  I        rL      ii*L     r   ^7  I       ^••/v^    .L  hoWen  16th 

fMnj^A  on  the  16th  of  November  1792,  the  pauper  was  ap«  yoT,l79S  was 

;|aiatedtothe  office  of  ale-taster  of  the  borough  and  duly  sworn,  ac-  appdiitedtoaii 
Mng  to  the  custom  of  the  manor,  to  execute  the  said  office  for  one  annual  office 
war  t&ncf  next  ensuing,  or  until  he  should  be  lawftdly  discharged  "  ftj*" «  y*""*  «J 

:  ^wt  tlkeisiR^.     He  accordingly  entered  upon  and  executed  such  ST^j!**^^  » 
^fccoDdl  the   1st  of  November  1793,  when  at  a  similar  court  ^id  whowe-* 

4ridefi  hj  adjournment  for  the  said  borough  a  new  officer  was  cuted  the  office 
ed  in  his   stead,  and   sworn  in   the  same   manner.     The  until  the  ad- 
ig-man,  constables,   and   other  officers  were  appointed  at  jouronientof 
coQrt  in  a  similar  manner.     No  business  is  transacted  at  the  i|I^^/°"?# 

^mioal  courts,  but  all  officers  are  appointed  at  some  adjournment  ;^ov.i79d  dfd 

•kmof.    There  is  onFy  one  original  court-leet  in  the  year  for  the  not  thereby  gain 

Moianorand  borough,  and  that  at  some  day  within  the  month  a  settlement. 

^  Michaelmas f  according  to  the  convenience  of  the  steward. 

—Lord  Kenyon  C.  J.  The  case  of  N,  is  at  least  a  case  of 
^Atfbl  authority,  and  perhaps  it  would  have  been  better  if  we 
"^ftaefer  heard  of  what  is  called  an  equitable  construction  of  the 
''■^relating  to  Settlements.  It  would  have  been  better  in  all 
.^Meito  have  adhered  to  the  plain  words  of  the  statutes.  But 
^itan  attempt  to  carry  the  point  farther  than  it  was  carried  in 
w  r.  SevBstead  (a) :  This  is  not  an  appointment  for  a  year  from   (a)  See  this 

J*e  mofeable  feast  to  another,   but  from  one  court  until  it  should  case.poif, 

JJ^fse  the  steward  to  hold  another.     The  words  of  the  statute  on  P^*  ^*3- 
*^h  this  question  arises  are  express ;  and  the   case   of  Rex  v. 
^^^'^ciwffA  (6),  which  has  been  cited,  shows  that  they  have  been   (b)Jiue,p\.9S2, 
^nstrued  according  to  their  plain  and  obvious  meaning.  —  Per 
^^AM:  Order  of  Sessions  confirmed. 

.^  Rexv.  Amlxoch,  M.  T.  6  G.  4.  4  B.  4-  C.  757.  —  Upon  an  An  order  dt 
■!W  bv.  the  churchwardens  and  overseers  of  the  poor  of  the  remoTal  was 
P^«L.  against  an  order  of  two  justices  for  the  removal  ^  directed  to  the 
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cfauxcfawardens  OweHf  ihoenudcer,  his  wife  and  fdmlly,  from  the  parish  otA^  to  I., 
and  overseen  the  Sessions  quashed  the  order,  subject,  &c«  In  AprU  18£4,  orer- 
of  the  parish  of  seers  were  appointed  for  the  parish  of  L.  The  order  of  remoral 
L.  In  fact,  L.  ^as  directed  to  the  churchwardens  and  overseers  of  the  psrah 
was  a  vill,  and  ^^  £^  j^  ^YkiB  it  was  objected  that  L.  was  not  a  parish.  The 
dmrehv^ir^ns  Court  of  Great  Sessions  directed  the  order  to  be  amended  in 
hthi  HM^  this  respect,  and  the  appellants  denied  their  right  to  do  w, 
that  the  word  which  fomw  the  first  potnt  in  this  case.  If  they  had  that  power, 
« churchwar-  the  case  stands  as  if  the  removal  had  been  to  the  parish  or 
dens"  might  be  ^j^  ^f  2.,  The  market  town  or  village  of  L.  lies  partly  in  the 
SL  e  and"""  P*"«^  ^^  ^'  (^^®  church  of  which  is  five  or  six  miles  diHat^ 
SattlMSeasioiu  partly  in  two  other  parishes,  and  partly  in  the  vill  of  L.  to  which 
might,  under  this  removal  is  made.  The  vill  of  L*  lies  in  the  middle  of  the 
the  slat.  5  G.  3.  village,  and  consists  of  a  small  plot  of  land,  the  property  of  the 
C.119.  s.1.^^^  parson,  on  which  stand  the  whole  of  the  church  and  churchyard. 
fc^feselSi  iT  "^^^'^  *^  ^^^  ^*^^™  12  or  15  houses  and  a  few  acres  of  land.  It 
iT'^^or  vill.  '  ^^^  o^  ^^^^  maintained  its  own  poor,  and  the  inhabitants  have  beeo 
A  party  by  assessed  to  the  land-tax,  as  in  the  hamlet  of  Bryngtwdlen,  which  ii 
senring  an  office  in  the  parish  of  Ceidio,  No  churchwardens  were  ever  known  to  be 
of  clerk  to  a  appointed,  and  no  evidence  was  given  of  the  appointment  of  a 
?^^«J^*  w-  constable,  although  it  appeared  that  the  pauper's  father  had  been 
G^/vUl  nuj  ^^^^  acting  as  one  for  several  years.  The  church  or  chapel  of  L. 
gain  a  settle-  is  kept  in  repair  of  right,  one  side  thereof  by  the  family  who  ovn 
ment  in  the  the  Ltaoydiartk  estate,  and  the  other  Ade  by  the  family  who  own 
adjoining  p»-  the  Chrodden  Issa  estate.  That  part  of  the  village  .which  is  in  the 
^  ^^r^S  pa"sh  of  Andvoch  is  all  on  the  Llwydiarth  estate,  as  are  also  the 
parTorOie'  hall  and  several  farms  in  the  vicinity.  The  chapelry  of  L'n 
duties  of  his  attached  to  the  rectory  of  Uanbenlan  (in  the  presentation  of  the 
office  of  clerk  Lord  Bishop'  of  Bangor)^  the  parson  of  which  receives  the  rents  of 
be  eierciseable  ^jjg  glebe  lands  in  and  near  the  vill  of  L.,  appoints  the  curate,  and 
withm  ikmx^it  yg  IjJ^  salary.  The  emoluments  of  the  curate  arise  partly  from 
when  he"  ^^  salary,  and  partly  from  offerings  and  oblations,  and  other  pay- 

resides,  ments,  termed  surplice  fees.     The  inhabitants  of  the  vill  have  do 

private  sitting  places  in  the  church,  all  those  on  the  south  side 
belong  to  the  Chrodden  lua  estate,  those  on  the  north  side  belong 
to  Llwydiarth  estate  which  is  in  the  parish  of  A.^  and  the  chidf 
part  o^  the  congregation  are  dwellers  on  that  estate.  A  propordon 
of  the  elements  used  at  the  administration  of  the  sacrament  at  L 
church  is  supplied  by  A.  The  clerk  and  sexton  of  JL.  appears  to 
have  been  appointed  by  tlie  IJwi/diarih  family  (malgr^  the  nuoii- 
ter) ;  his  emoluments  arise  from  sweeping  the  church  and  washing 
the  surplices,  which  are  not  paid  by  the  inhabitants  of  the  vDl» 
and  also  from  offerings  and  other  fees  pertaining  to  his  office*  tM> 
Owen  the  pauper  was  appointed  clerk  and  sexton  of  JL.,  in  M«i^ 
1795,  and  he  has  executed  the  office  to  the  present  time,  dwelling 
altogether  in  that  part  of  the  village  of  L*  which  lies  in  the  parish 
of  il.  The  pauper's  father  was  clearly  settled  in  the  vill  of  £•  The 
respondents  insisted  that  the  pauper  gained  no  settlement  in  ^1.  br 
holding  the  office  of  clerk  of  Z*.  as  aforesaid,  the  duties  of  whidt 
they  contended  were  of  right  only  performed  in  the  vill,  and  no 
part  thereof  in  A*  On  the  part  of  the  appellants  it  was  insisted  that 
It  was  the  duty  of  the  minister  of  £..  to  perfprm  domestic  service  of 
the  liturgy  at  the  house  of  those  inhabitants  of  the  village  and  its 
vicinity  who  dwelt  in  the  parish  of  ^.,  and  that  it  was  the  duty  of 
the  clerk  to  attend  him.    The  respondents  called  as  a  witness  the 
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Rer.-— XenHf  who  bad  been  curate  of  L»  for  about  16  yewm^ 

Tbe  appeliaots  called  the  Rev.  —  Richards  who  had  been 
curate  since  1798,  they  also  called  the  pauper  J.  O.,  who  bad 
keen  clerk  for  SO  years,  and  whose  father  had  beeo  clerk  for  a 
pfgL  maof  years  before.  It  appeared  from  the  testimony  of  ail 
die  witD^ses  that  it  had  been  the  uniform  practice  of  the  minister 
of  Li  to  attend  with  his  clerk  at  the  houses  of  the  inhabilanta  of 
A^'atkmUage and  Us  vicinity ^  for  the  purpose  of  Wsiting the  sick, 
siniiusteriDg  private  baptism,  and  reading  a  prayer  prior  to  the 
ilBBOfal  of  bodies  that  were  aboat  to  be  buried  at  L.  church.  No 
h  were  assigned  as  to  the  distance  from  the  village  within 
these  several  services  had  been  performed  by  the  minister 
dsrk  of  L.  No  marriages  of  the  inhabitants  have  been  solema- 
io  Z.  The  witnesses  di£Pered  in  opinion  whether  these 
rendered  to  the  inhabitants  of  ^.  by  the  minister  and 
Icvere  rendered  as  a  matter  of  right  or  of  indulgence.  The 
'  e  were  of  opinion  that  the  pauper  had  held  an  annual  office, 
of  the  duties  of  which  were  performed  in  the  parish  of  A* 
he  resided,  arid  on  that  ground  quashed  the  order  of 
,  subject  to  the  opinion  of  the  court  of  King's  Bench  on 
above  case.  —  Ba yley  J.  1  am  of  opinion,  that  giving  a  fair 
ctioQ  to  the  Stat.  5  G.  2.  c.  119*  §  1.,  the  Sessions  had  the 
to  make  the  amendments  in  the  order  of  removal  which 
ha?e  done.  That  statute  enacts,  *'  That  upon  all  appeals 
to  the  justices  at  Sessions  against  judgments  and  orders 
bj  any  justices,  such  justices  so  assembled  at  Sessions  shall 

ffia]l  appeals  ao  made  to  them,  cause  any  defects  o^form  that 
be  found  in  any  such  original  judgments  or  orders  to  be 
i.iiaiied  and  amended."  It  appears  Uiat  in  this  case  the  order  of 
vai  directed  to  the  churchwardens  and  overseers  of  the 
«{L.    In  fact  there  were  no  churchwardens  of  X.,  and  it 
A9(i parish  but  a  vill.     The  persons  for  whom  the  order  was 
'   received  it,  for  they  appealed  against  it  by  the  description 
to  them  in  the  order.    Upon  the  appeal  they  said  that  L^ 
not  a  parish  but  an  extraparochial  viil ;  in  other  words,  they 
'  '  a  misnomer,  that  was  a  mere  matter  of  form.   The  case  of 
£n^  V.  Great  Bedwin  (a)  is  very  distinguishable,  because  in  (a)Pottf  pl.9S4j 
order  of  removal  in  that  case  there  was  no  complaint  from  the 
wardens  and  overseers,  nor  any  certificate  that  the  person 
actually  become  chargeable.    Those  were  material  facts  and 
^ntial  parts  of  the  order,  for  the  justices  h^d  no  power  to 
%Me  unless  there  was  a  complaint  from  the  overseers,  and  a 
fJPfcflied  person  could  not  be  removed  unless  he  was  adjudged 
-'^k  actually   chargeable.     The  2d  point  forms  the  important 
ffWB  in  this   case :  viz.  Whether  the  pauper  exercised  an. 
JM office  within  the  parish  of  A*  within  the  meaning  of  they 
*♦  '^.a.  c.  11.  §6.  ?  That  statute  enacts,  **  That  if  any  person 
wall  execute  any  public  annual  office  in  the  parish  during  one 
*hole  year,  then  he  shall  be  adjudged  to  have  a  legal  settle- 
w^^  i^  the  same,    though.no  such  notice  in  writing  be  de^ 
firercd  and  published  as  is  hereby   before  required."     The 
^^atar^considered  the  serving  of  an  office  within  the  parish  to 
"^  A  matter  of  such  notoriety  that  it  was  equivalent  to  the  notice 
'^^'wted  in  other  cases.     The  question  is.  Whether  the  pauper 
^^^2  settlement  by  executing  the  oQces  of  clerk  and  sexton  in 
*  pat  of  the  parish  where  he  resided  ?    In  order  to  gain  a  settler 
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meot  by  serring  an  office,  it  is  not  necessary  that  the  dutierDf I 

office  should  be  co-extensire  with  the  parish ;  it  is  sufficient  if  iti 

notorious  to  the  parish  that  it  is  an  office  exercisable  within  it.^^ 

(a)Anu,p\.S37.  Si.  Maurice  Y.  St.  Mary  KaUendar  in  Winchester  (a),  sndj 

(6)^ia0,pl.2Sl.  Mary  v.  St.  Laxvrencet  Reading  (^),  the  duties  of  the  tithii 

and  constable  were  performed  m  several  parishes  besides  t1 
(c)Ante^L2S^  which  the  pauper  resided.  In  Rex  v.  Fittleworth  (c),  a  certif 

man  was  elected  and  sworn  a  ti thing-man  for  a  tithing  wln< 
not  extend  through  all  the  parish  of  Fittietoorth,  but  c( 
bended  that  part  of  it  where  he  resided,  and  it  was  held 
was  not  necessary  that  the  office  should  extend  throughout 
parish,  the  act  only  requiring  the  execution  of  some  annual 
within  the  perish.  It  is  sufficient,  therefore^  to  give  a  settU 
in  a  parish,  that  the  duties  of  the  office  served  extend  into 
parish.  The  question  then  is,  Whether  the  duties  of  any 
the  office  of  sexton  and  cierk  of  the  chapelry  and  vill  of  L. 
of  right  to  be  performed  in  the  parish  of  L,f  L.  is  an  ei 
parochial  place.  The  duties,  therefore,  of  the  office  of  clerk^ 
sexton  of  the  chapelry  may  or  may  not  be  limited  and  confine 
the  vill,  for  the  chapelry  and  the  vill  are  not  necessarily 
extensive.  The  founder  of  a  chapel  may,  with  the  consent  of^ 
rector,  fix  the  limits  of  the  chapelry.  It  was,  therefore,  matti 
evidence  whether  the  chapelry  extended  beyond  the  vill,  and 
that  point  there  was  a  contrariety  of  evidence ;  but  it  ap| 
me  that  the  Sessions  have  drawn  the  proper  conclusion  from 
evidence,  that  the  duties  of  the  officie  were  of  right  perfoi 
the  parish  of  ^.,  and  that  the  pauper,  therefore,  gained  a  i 
ment  by  discharging  some  of  the  duties  of  the  office  wil' 
parish.  The  rector  of  L*  appoints  the  curate  and  pays  the 
but  the  owner  of  the  Uyvodiarth  estate  appoints  the  clerk  and) 
the  chapel.  Who  uses  the  chapel  ?  One  part  la  approprii 
the  tenants  on  the  Llyvodiarth  estate,  which  is  in  the  parish  i 
the  other  part  to  the  tenants  on  the  other  estate.  The  ii 
tants  of  the  vill  have  no  seats.  Besides,  it  appears  to  have 
the  uniform. practice  of  the  minister  of  L.  to  attend  occasic 
with  his  clerk  at  the  houses  of  the  parishioners  of  A.  That 
have  been  a  matter  of  indulgence  or  of  obligation.  But  I  tl 
the  Sessions  have  drawn  the  proper  conclusion  that  it  was  a  m 
of  obligation.  Then,  if  that  be  so,  was  not  this  a  descriptiiv 
office  notorious  to  the  parish  of  A.  f  The  fact  of  the  parish  rf4 
having  furnished  part  of  the  sacramental  elements  is  a  very  <trtl 
circumstance  to  show  that  it  was  notorious.  Part  of  the  cbaifl 
made  by  the  churchwardens  and  overseers  of  A.  in  their  s<^c^ 
must  have  been  for  bread  and  wine  furnished  to  L.  chapel.  TM 
affords  a  strong  inference  that  the  chapel  was  erected  for  m 
*  benefit  of  A.  as  well  as  for  the  vill.  I  think  that  the  fact  of  4 
sacramental  elements  havipg  been  provided  by  A.  is  suffi^ 
evidence  of  the*«Dtoriety,  that  the  office  of  clerk  of  Z.  chapel^ 
exercised  within  A.  That  being  so  I  think  the  order  of  Ses8i«J 
must  be  confirmed.  —  Holroyd  J.  I  think  that  the  order  fl 
Sessions  was  right.  On  the  first  point  I  am  satisfied  that  W 
amendment  made  by  the  Sessions  respected  a  mer^niatteri 
form.  The  order  was  directed  to  the  churchwardens  and  o»* 
seers  of  a  district  called  a  parish.  It  was  material  in  P°'."^ ' 
substance,  that  it  should  be  directed  to  a  district,  the  inhabit^ 
of  which  were  bound  by  law  to  maintain  their  own  po«r,  but  it  ^ 
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(JpMfearii]  ID  poiftt  of  iitlMlance,  whether  that  district  was 

or  inU,  and  supposing  it  to  be  not  a  parish  but  a  vill,  the 

vers  right  ia  making  the  alteration  in  the  direction  of  the 

Mecsue  that  was  a  mere  matter  of  form.  The  other  question 

kWMkr  this  was  an  office  exerciseable  within   the  district 

Ilk  pauper  resided  ?    I  am  clearly  of  opinion,  that   the 

Mit  be  taken  to  have  resided  in  that  part  of  the  parish 

duties  of  his  office  were  to  be  executed.     Considerinff 

t pariah  of  A.  conti*ibuted  to  the  sacramental  elements,  and 

the  uniform  practice  of  the  clergyman  and  clerk  to 

lib  ttck  in  the  parish  of  A.f  and  beyond  the  limits  of  the 

'  fi  an'd  that  the  pauper  resided  in  that  part  of  the  parish 

f  Us  duty  was  exercisable,  I  think  that  he  gained  a  settie- 

;ii  that  parish.  ^  Littlbdalb  J.     I  am  of  the  same  opinion 

points.    It  is  perfectly  clear  that  the  pauper  served  the 

\ftierk  and  sexton  in  the  chapelry  of  £•»  the  only  question 

'  it  the  chapelry  extends  into  the  parish  of  A.,  for  it  is 

aiy  that  the  duties  of  the  office  should  extend  over  the 

^parish*  It  appears  to  me  from  the  facts  in  the  case,  that  the 

does  extend  into  the  parish,  for  the  Uwyiiartk  estate  is 

>pmh,  and  a  great  proportion  of  the  seats  belong  to  the 

100  that  estate*  and  the  owner  of  it  appoints  the  clerk.    A 

fisRot  necesaarily  co-extensive  with  a  vill,  and  there  is 

in  this  case  to  show  that  the  chapelry  and  the  vill  are  co* 

The  inhabitants  of  the  vill  have  no  seats  in  the  church, 

who  attend  there  come  from  other  parishes,  A.  being 

iken.    The  repairs  are  done  by  persons  living  not  in  the 

^«  the  parish  of  A»     The  parish  furnishes  the  sacramental 

The  chapelry^  therefore,  is  a  district  known  to  the  law, 

jko  the  parish  of  A,f  and  the  office  having  been  served 

ikk  the  pauper  gained  a  settlement  in  J.     It  is  quite 

tkere  waa  sufficient  notice  to  that  part  of  the  parish 

^VMuper  resided,  that  he  served  the  office  of  clerk,  and 

McicQt  to  confer  a  settlement.  —  Order  of  Sessions  af- 
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CHAPTER  VI. 

SETTLEMENT    BT    HIRING   AND    SERVICE. 

I.  The  Statute. 
II.  Of  Persons  xcho  may  he  hired  as  Servants, 

III.  Of  the  Contract  of  Hiring, 

IV.  Of  general  Hiring. 

V.  Of  particular  or  special  Hiring. 
VI.  Of  customary  Hiring. 
VII.  Of  retrospective  Hiring. 
VIII.  Of  conditional  Hiring. 
IX.  Of  several  Hirings. 
X.  Of  Service  in  different  Places. 
XL   Of  Service  with  different  Masters. 
XII.  Of  Marriage  during  Service. 

XIII.  Of  Ahsencejrom  the  Service, 

XIV.  Of  Evidence  of  Hiring  and  Service. 


A  tDtdower  may 
gain  a  settle- 
roent  by  hiring 
and  service, 
althoufrh  he  has 
children  living, 
provided  such 
children  have 
guned  settle- 
mentsin  their 
own  right. 

S.  C.Foley,  131. 
Sett.  &  Rem.  5. 

A  daughter  who 
is  emancipated 
may  be  hired  a^ 
a  yearly  servant 
by  her  father. 

8.C.Foley,]43. 


I.  The  Slaiules, 

d  rv.  &  M.c.  11.  J.  6.-8  &9  fV.S.c.  30.  — 9  &  lOfF.S.fi 
12  Ann.  si,  1.  c.  18.  5.2.-— 33  G.  3.c.  51.*.  24-.— 35  G.S  c^ 

i 

II.     Of  Persons  tvho  may  be  hired  as  Servants.        | 

257.  Anthony  v.   Cardigan.   E,  T.  12  TV.  8.    Fort.  809. 
WIDOWER  had  a  daughter  who  was  married  into   another 
and  there  settled.     Afterwards  the  widower  hired  himself 
parish.  —  Per  Curiam  :  It  is  a  good  settlement:  for  it  is 
the  meaning,  though  it  is  not  within  the   letter,   of  the 
3   fV.  8c  M.  c.  11.5.  6.      The  words  are,    "  if  any  uni 
"  person  not  having  child  or  children/'  and  this  man  is  notj 
ried ;  neither  hajs  he  any  child  or  children  to  the  purpose 
by  t!ie  act,  viz.  that  can  be  chargeable.     A  case   similar 
was  before  adjudged  by  Powell  and  Eyre   Js.  at 
It  was  therefore  held,  that  this  toidoxoer  was  a  person  wboi 
gain  a  settlement  by  virtue  of  hiring  and  service,  (a) 

258.  Missenden  v.  Chesham,  T.  T.\3  Ann.  Editor's  M\ 
The  pauper,  S.  B.,  had  gained  a  settlement  in  the  parish  of 
afterwards  came  to  live  with  her  father,  who  was  a  poor  int 
bad  no  settlement,  and  lived  in  a  ruinous  cottage  that  had 
built  upon  the  waste  lands  in  the  parish  of  A/.,  and  for  whi 
paid  no  rent.     To  induce  his  daughter  to  live  with  him,  h| 
mised  to  give  her  10^.  a  year,  and  also  what  she  might  be 

(a)  In  the  report  of  this  cose,  Foley, 
131,  it  is  said,  *<  tliis  was  a  qutere 
*  *  to  Lord  Chief  Justice  Parker  upon 
**  the  circuit ;  and  he  held,  that  the 
**  child  being  provided  for,  and  having 
"  a  settlemeot  distinct  from  the  father, 


« ( jjg  wm  guj.j,  a  person  wit 
"  equity  of  tl>e  statute,  as  wo, 
"  being  hired  and  serving  fori 
"  gain  a  settlement ;  to  which  til 
"  three  Judges  did  all  agree." 


Sect.  S.J  who  may  be  hirbd.  igg 

gtinhj  her  extra  service  and  labour.     She  served   the  father 

under  these  circumstances  for  more  than  a  jear,  but  on  his  death 
became  chargeable  to  the  parish,  and  was  removed  by  two  justices 
ta  the  parish  of  C  The  Sessions  on  appeal  confirmed  the  order, 
conceiving  that  as  the  father  had  no  settlement  himself  in  the 
parish,  he  could  not  confer  a  settlement  on  his  daughter  ;  but  they 
sdmitted  that  there  was  a  hiring,  although  it  appeared  to  be 
asder  very  suspicious  circumstances. —The  whole  Court 
sgreed  that  a  settlement  may  be  gained  by  serving  a  man  who 
his  DO  settlement  himself,  because  a  servant  does  not  derive  the 
lettiement  from  the  master,  but  from  the  service ;  and  that  the 
sutpicion  of  fraud  was  unfounded,  for  that  the  cottager  might  be 
old  and  infirm,  and  it  was  natural  for  a  parent  to  desire  the  as- 
iistance  and  comfort  of  his  own  daughter  in  such  a  situation  :  and 
the  order  removing  her  from  M.  was  quashed. 

259.  Rex  v.  Bank-Newlon,  E.  T,  31  G.  2.  Burr.  S.  C.  ^55.—  It  $l  married 
G.A.Md  his  wife  were  legally  settled  at  jB.  M     On   the    16th  man  agree, 
of  Fehvary  1738,  J.  W.,  a  son  of  H,  W.  of  M-y  by  order  of  his  conditionally, 
fether,  on  the  said  16th  of  February  1738,  agreed,  on  the  behalf  |^^~"J  ^ 
of  his  father,  with  ^.,  who  was  then  a  married  man,  to  serve  H.  ^hI^r"aod*"* 
/T.  for  a  year  from  the  2^th  of  the  same  month   of  February,  between  tint 
(when  ^s.  then  servant  was  to  go  away,)  at  .5/*  5s.  wages,  in  case  time  and  the 
H,  W.  should  approve  the  terms.     As.  wifadied  on  the  18th   of  performance  of 
Ihe  same  month  of  February^  without  issue.     On  the  24th  of  the  Jjj^^  1"!,?" 
israe  month  A.y  then  having  neither  wife  nor  child,  went  to  H»  W.f  ^j^  hircd'dc- 
iriio  asked  him,  ''  upon  what  terms  and  conditions  he  and  his  son  penda,  his  wife 
"bad  agreed:"  A.   told  him,   '*  Ttiat  the   terms  agreed   upon  dies  without 
"  between  him  and  J.  W.  were,  that  he  A.  should  serve  him  H.  W.  »»"«» he  is  an 
"  for  a  year,  from  the  24th  of  February^  for  Si.  5s.  wages,  in  case  «'»'»«^*«'^- 
«  be  H.  W.  should  approve  the  terms."     //.  W.  said,  "  That  he  '^^^^^  **"• 
f*  did  agree  to  the  same  terms."     A.  accordingly,  on  the  24th  of  g^  ^  ^.^  ^ 
tebntary  1738,  then  having  neither  wife  nor  child,  entered  Into  the  Farringdonv. 
lerviceofH.  fF.,  and  served  him  in  M.  for  one  year.  —  Lord   Witty,  Salk. 
Mavsfield.    The  hiring  was  on  the  24th  ;  for  the  father  might  ^^^* 
teve  dissented  from  the  conditional  agreement  made  by  his  son 
M  the  16th ;  and  the  man  being   unmarried  on  the  24th,   when 
the  father  made  the  complete  agreement  with  him,  clearly  gained 
$  settlement  in  M.  by  such  hiring  and  service.  —  The  three  other 
Judges  were  clearly  of  the  same  opinion. 

260.  Rex  V.  Hermngham,  T.  T.  22  G.  3.  Cald.  206.  —  B.  G.,  a  w^e.  whose 
^  panper,  all'  the  6th  of  January    1772,   married  A.  G.,  who  husband  is 

shortly  afterward  went  on  a  voyage   to  sea,   and  at  Martinma%  nbfoad,  may 
following  she  was  brought  to-bed  of  a  daughter.     During  the  ^jjj  k**"** ' 
lifetime  of  her  husband  and  her  child  she  hired  herself  as  a  servant  b^rehisdea^^ 
^  Mr.^^and   continued  more   than   a  year  in  service   under  vaiSi  a  amtinued  - 
this  him^^  during  which  time  her   child   died.     At   Whitsuntide  terviee  under 
1774,  her  husband   being  then  living,  the  pauper  entered  into  a  »"ch  hiring  for 
ttcw  hiring  and  service  with  Mrs.  B.,  and  continued  in   service  !5^'^*?*ir'*'*K 
^n.'iw  this  contract  until  fVhiUuntide  1176.  In  August  1775  she  re-  hudeaUiww 
oeived  notice  that  her  husband  died  on  the  lOlh  of  April  1774.  —  not  known  until 

»RK  Court  held,  that  she  gained  a  settlement,  under  this  hiring  after  theyear 
^  service ;    for  that  the  service  entered  upon  in   the   second  commenced, 
year,  while  in  a  capacity  to  acquire  a  settlement,  though  with-  fj^**^.'  ^ 
«ut  aay  new  contract,  and  referable  only  to  the  former  contract  ^'^f' 
totered  into  wh^  abse  wa^  oot  in  a  «apfli:i$y  to  acquire  a  settle- 
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inent,  is  sufficient,  if  compteted,  to  give  a  settlement  even  t1kHi|^ 
such  capacity  was  unknoMrn  to  both  parties  at  the  tine  the  tecoiid 
service  or  new  contract  was  entered  into. 

If  a  Knraot  be       96 i.  Rex  v.  Allendale,  T.  T.  29  G.  S.  3  T.  R.  382 In  Fcimty 

unmarried  irt  1786,  the  pauper,  J.  Z).,  being  then  an  unmarried  man^  nol  haiing 
hrii*hijred  for  a  child  or  children,  was  hired  for  a  year  to  serve  T.  /?.,  at  A.,Um 
year,  be  gains  a  May-day  1786  to  May 'day  1787,  as  a  hind.  It  is  the  cufiton 
■ettlement  bj  a  in  that  country  to  hire  married  men  as  hinds,  because  their  wvm 
year's  fienrioe,  are  bound  to  perform  certain  services  for  the  master  io  time  of 
^mighhemarrif  harvest ;  and*when  the  wife  of  a  hind  dies,  he  must  hire  a  femile 
btforet  €9ermc4  g^pvant  to  perform  such  services.     It  was  in  the  contemplation  oi 

both  the  master  and  the  servant,  and  perfectly  understood  br 

them,  at  the  time  of  hiring,  that  the  pauper  would  marry  b^ 

he  entered  upon  his  service.     Afler  such  hiring,  and  before  tiie 

commencement  of  the  service,   he  married  his  wife,  the  other 

pauper,  and  entered  upon  his  service  a  married  man,  and  served 

out  the  whole  year  a  married  man  at  A,  —  Lord  KbntokCJ* 

The  principle  on  which  this  question  must  be  decideii  has  beea 

long  settled.     So  long  ago  as  the  1st  Anne^  in  a  case  between  tk 

(«)  Saik.  5S7.     parishes  of  Farringdon  and  Witty  {a),  it  was  held,  that  the  pauper, 

B^poMf  who  was  unmarried  at  the  time  when  he  entered  into  thiscootrtd 

pi.  416.  of  ■service,  though  he  married  during  his  year,  should  not  for  lb* 

reason  be  prevented  from  gaining  a  settlement  in  the  parish  wfaeit 
he  performed  the  service.  And  in  deciding  that  case  theCooM 
went  on  the  words  of  the  statute  S  W.  8c  M.  c.  11.,  wlricfc 
enacts,  that  **  if  any  unmarried  person,  not  having  cWid  • 
*<  children,  shall  be  lawfully  hired,  such  service  shall  be  deemed  I 
*'  good  settlement,"  &c.  Therefore,  on  the  words  of  this  statst^ 
the  pauper  in  the  present  case  gained  a  settlement  by  hiring  attl 
service  at  A, ;  for  though  he  married  before  the  service  coaH 
menced,  yet  he  was  unmarried  when  he  entered  into  his  contnec: 
and  whether  he  married  the  day  before  the  service  conunenoe4 
or  six  months  afterwards,  it  makes  no  difference.  The  case 4 
(a)^fi<«,pLS59.  Rex  V.  Bank'Netoton  (a)  which  was  alluded  to  in  the  argument 

also  settles  the  principle  on  which  we  decide  this  CBse.  It  to 
been  argued  now,  as  if  the  Court  in  that  case  had  proceeded  os 
the  idea  that  the  pauper  was  hired  on  the  16th  of  February;  J^ 
the  Court  expressly  took  it  as  the  foundation  of  their  decisioD; 
that  he  was  not  hired  till  the  24>th,  when  he  had  ceased  to  i^ei 
married  man.  The  Court,  therefore,  in  that,  as  well  as  in  die 
former  instance,  seemed  to  think,  that  the  time  toAe  attended  ttf 
was  the  time  when  the  contract  was  made :  and  that  has  ever 
since  been  considered  as  the  rule,  —  Buller  J.  Neither  the 
custom  of  the  country,  nor  the  agreement  between  the  partic*i 
went  to  compel  this  pauper  to  marry  before  he  entered  upon  w 
service ;  he  was  at  liberty  to  do  so  or  not  as  he  pleased.  The 
custom  of  the  country  only  amounts  to  this,  that  part  of  tbt 
service  is  to  be  performed  by  a  female :  it  is  therefore  indifiere^ 
to  the  master,  whether  the  servant  be  married  lor  not ;  because,  i 
he  be  single,  he  must  hire  some  female  to  perform  those  service 

Beepoit,  the  -^^  ^^  ^'^®  ^*^®^  P^'  ®*  ^^^  ^^^  ^^  *  contract  at  an  unrcasonabfc 

l2tli  sect,  of  distance  of  time  before  the  service  is  to  commence,  that  would  be 

this  chap.,  for  strong  evidence  of  fraud.     So  if  this  pauper  had  been  under  sa 

the  effect  of  agreement  to  marry,  and.  the  master  had  told  him  that  he  should 

l^^i^^  not  marry  for  a  month,  in  order  to  evade  the  statute^  that  aiJ^ 
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TbeMfi^tf 


having  i 

wbobwm> 

settlcBMiitofMi 

CADfNH 


s^beeniiiikrtdlaifrBiiduleiit.    But  there  U  Ad  p»^l»nc#to 
iqptiiatlbciviiftny  fraud  in  this  owe.  (a) 

^2.  Ayr.  CoUingbourn  Duchy  H.T.  31  G.3.  4  7. i?.  199 

iPie^periras  bom  in  C.  J^Tm  while  his  father  and  meilter  were 

Kig  there  under  a  certificate  from  F.     At  the  age  ^  ftmelc«»  ^wnun  aemng 
IS  hired  for  a  j^ar  to  jserve  T.  Ckilds,  of  Duckholt  JPkm^  as  a  under  a  hiring 
4liltef,  which  he  served  accordingly.     B.  F.  is  extra-panochial ;  for  •  year  in  w 
Inmi  township  or  vill;  and  has  no  parish -officers.     After  tlie  "*"»-P<w«s*«^ 
had  served  the  year  at  jB.,  he  returned  to  C  AT.,  and  tlien,  Win  ■  InixW- 
onmarried,  under  a^e,  and  not  having  done  any  act  to  gain  ment ;  and, 
iemeot  in  his  own  nght,  further  than  as  aforesaid,  he  was  Cberefore,  ba 
to,  sod  served  S.  i4.,  of  that  parish,  for  a  year.     The  Court  cannot  bmkuyi 
ions  were  of  opinion  that  the  pauper  was  not  emancipated,  JJ  ^  *^o^  "i 
that  the  certificate  was  not  discharged,  so  as  to  enable  him  to  pj^i^ao  m  to 
iKttlement  in  C.  K.  by  hiring  and  service;  and  th a  Court  gainasetiU- 
ig'i  Beach  was  unanimously  of  the  same  opinion.  mant  tbeia. 

See  U.  V.  Ingworth,  poti.  pi  764.  See  &C.  mUef  74. 

!.  Rei  V.  New  Forest,  H.  T.  S4  G.3.  5  T.  RA1S.  —  On  old   A 

^oyin  the  year  1777»  E,  Co&tes,  hired  himself  for  a 
to  lerre  G.  Bowe  in  the  township  of  New  Forest,  and  served 
there  accordingly.     On  the  22d  of  December  1777,  £•  C 
his  present  wife.     IV.  C.  a   legitimate  son   of  E.  C,  hivehinMetfaa 
r  wife,  being  within  one  month  of  the  age  of  16  years,  a  servant  loaa 
ing  gained  no  previous  settlement  in  his  own  right,  oil  the  *°  ^'L!L!k*'*" 
Mvriinmat^ay  Mil  hired  himself  for  a  year  to  R.  NeUon  '■•»'«»«**y- 
tovnahipof  j^'/^erfofi,  which  he  accordingly  served.  —  LoRi> 
oi:  The  statute  S  fV.  &  M.  c.ll.  i  6.  enacts,  **  that  if  any 
'  person,  not  having  child  or  cnildren^  shall  be  lawfully 
^  any  parish  for  one  year,  such  service  shall  be  adjudged 
''aied  a  good  settlement  therein."    The  constructioi» 
tW  Court  has  put  upon  that  section  of  the  act  is,  that 
t^perKm  so  hired  have  children,  yet  if  they  have  gamed        ^ 
ts  for  themselves,  distinct  from  the  father  s,  the  statute 
prerent  him  acquiring  a  settlement  by  serving  a  year 
w  hiring.  (6)     But  in  this  case  the  son  was  not  separated  (6}  Folr  1 31. 
fc  Dither,  when  the  latter  was  hired ;  he  had  gained  na 
it  fur  himself;  the  son  indeed  did  on  the  same  day  enter 
^tract,  which  might  or  might  not  have  been  completed, 
^»  when  completed,  would  confer  a  settlement  on  the 
^■t  at  the  time  when  the  father  entered  into  the  relation  of 
It  Nem  Forest  the  son  formed  a  part  of  his  famil}'.  Adeiorttrftwai 

^  V.  NoHon,  H.  T.  48  G.  3. 9  Eajtt,  206.  —  Removal  ofS.y  his  im^jesty*! 
ftof  £.  L.,  from  0.  to  N.  Order  confirmed,  subject,  &c.  E.  L.  "«7»«*  ««"<* 
^lly  settled  at  A^.,  was  duly  enKsted  as  a  private  into  the  roa-  ^"  b**Wffa« 

'■ittDiequence  of  this  decision^     one  whole  year.     The  pauper,  between 

of  B«x  V.  the  Inhalfitanu  of     the  time  of  his  being  hired  and  the 

*M  given  up  witliout  ar-     commencement  of  the  service,  married 

Tabitha,  the  other  pauper,  and  entered 
upon  his  service  a  married  man.  The 
Seasion^  being  of  opinion  that  the  pau^ 
per  William  Balch  by  such  hiring  and 
Mervice  gained  a  settlement  in  Stan- 
nington,  confirmed  'the  order  of  re- 
moval ,  by  which  he  and  his  wife  were 
removed  from  Lowick  to  Stannington  ; 
^  ttncd  his  nasler  thsie    and  the  order  wsft  sftnned. 
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and  aenic*  lor 
a  year. 


wa^ 


thus :    In 
pauper,   William 


The  case 

J^W,   the   p»u|^.,    WT  ....«<. 

7^  then  an  unmarried  man, 

H  s  child  or  children,  waa 

*  jesr  to  serve  James  John- 

I*  *«aiDgton,  from    May^^iay 

•  Hiy-day  i78fl  .  ^„j  y^  accord- 

ffil^^y^^  **»*t  service  at  Stan- 
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'Hnes,  from  which  he  deserted,  and  then  hh'ed  himself  for  a  year  tQMir. 
iS.  of  O. ,  and  served  for  a  year  under  that  hiring.  After  the  detenoifr 
ation  of  this  service,  he  was  taken  up  for  desertion,  tried  by  a  court* 
martial,  and  convicted  of  the  sarne.^^  Rbader,  in  support  of  the  or- 
der of  Scissions,  contended  that  a  deserter  was  not  sui juris,  and  ooaM 
not  within  the  meaning  of  3  W,&  M.c.W.  §7.be  ItnafiiUy hired; 
and  assimilated  this  to  the  case  of  an  apprentice.  —  Rbtvoum 
eontrd,  endeavoured  to  distinguish  this  from  thecaseof  anappves- 
tice  ;  and  contended  that  the  word  lavoful,  in  the  statute  of  Wi 
liam,  means  a  c6ntract  of  hiring  and  service  lawful  in  the  tena, 
and  not  within  the  exceptions  of  any  statutes  relating  to  semnt^ 
(a)Poii,p\.9l^,  They  also  cited  Rex  v.  fVesterleigh  (a),  and  Rex  v.  Winchcombiff)^ 
(6) Poar,  pi. 3 15.  in  which  it  was  held  that  a  mUiiia'man  might  gain  a  settlement  hf 

hiring  and  service,  though  he  were  absent  part  of  the  time  oadotyi 
the  term  of  his  absence  having  been  stipulated  for  by  him. — Lod 
Bllekborouoh  C.  J.  The  case  of  the  militia-man  was  the  ok 
of  a  lawful  contract  with  a  just  exception.  The  public  had  a 
claim  upon  the  militia  man*s  service  for  a  certain  time ;  and  suih 
ject  to  that  claim  he  might  lawfully  contract  to  serve  his  maitcL 
If  this  case  were  perfectly  res  integra,  there  might  have  been  great 
doubt  whether  the  word  Unofully  in  the  statute  of  King  Wulm 
were  not  to  be  narrowed  in  its  construction  to  a  contract  in  h 
terms  ofitlaxoful;  and  if  the  contract  were  lawful  in  its  fonii,i 
might  have  atlbrded  an  argument  whether  the  party  serving  uaikr 
it  could  be  disabled  from  gaining  a  settlement  under  it,  by  reaifl 
of  his  having  before  contracted  an  engagement  with  Rootbcr 
person  inconsistent  with  it.  But  a  variety  of  cases  have  occorfli 
which  have  decided  the  question  in  the  case  of  an  appreotice:  and 
this,  not  on  the  ground  of  its  being  an  excepted  case,  or  as  stao^ 
ing  upon  any  occult  eflScacy  in  the  indenture  of  appreoticeihi^ 
^  but  upon  the  broad  principle,  that  one  who  has  contracted  arda* 

tion  which  disables  him  from  serving  any  other  without  the  coofl^ 
of  his  first  master,  is  not  sui  Juris,  and  cannot  lawfully  bind  hiiDieV 
to  serve  such  second  masteri  so  as  to  gain  a  settlement  by  sernag 
for  a  year  under  such  second  contract.  In  reason  and  principleil 
cannot  make  any  difference  whether  he  be  originally  bound  by  i 
contract  of  apprenticeship,  or  by  any  other  contract  equally  obft* 
gatory  upon  him,  which  disables  him  from  binding  himself  to  aene 
a  second  master.  The  objection  is,  that  he  cannot  give  the  lassta 
a  control  over  his  service  for  the  whole  period  which  the  ttSfUr 
stipulates  for,  and  has  a  right  to  require  by  the  contract  The 
King's  officers  might  at  any  time  have  reclaimed  him,  and  taken  hiffl 
out  of  the  service  in  which  he  was  engaged :  he  cannot,  therefer^ 
be  said  to  have  been  latnfuHy  hired  into  it.  The  remedy  fi^ 
the  master  might  in  that  case  have  had  against  him  is  another 
question :  and  the  very  want  of  power  to  bind  himself,  as  bt 
assumed  without  authority  to  do,  might  have  founded  a  cause  v 
action  against  him  by  the  master.  But  a  soldier  is  at  least  i 
much  bound  to  the  service  of  the  King,  as  an  apprentice  is  to  (hi 
of  his  master :  and  nothing  is  to  be  inferred  from  the  measoMi 
language  of  the  Court  in  the  case  of  an  apprentice,  in  not  lay9( 
down  the  principle  broader  than  the  matter  in  judgment  reqaif^i 
but  nothing  was  said  by  the  Court  in  any  of  the  cases  intiroatiaf 
an  opinion  that  the  rule  tliere  laid  down  was  confined  to  the  aiogic 
case  of  an  apprentice,  and  therefore  we  must  look  to  the  rea^ 
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aQdpriD.cipIe  of  tbose  decuions  when  we  are  called  upon  to  fippiy' 

ti^e  ruie  to  similar  c^ses. — Grose  J.     The  word«  of  the  statute 

Ifwe  been  coosideritd,  and  a  coostruction  put  upon  them  in  the 

ipstanco  of  an  apprentice ;  and  I  cannot  distinguish  this  case  ia 

Bfiocipie  from  that. —  Lawrence  J.     The  decisions  referred  tQ 

We  concluded  the  present  question,  if  they  were  not  made  upon 

«lky  ground  peculiar  to  the  case  of  an  apprentice :  but,  as  I  under* 

slaod  them,  they  proceeded  upon  the  ground  that  an  apprentice 

was  not  mi  juris,  and  could  not,  there/ore,  subject  himself  to  the 

c<uitroJ  of  a  second  master  for  a  whole  year  under  a  contract  of 

]iinng»    And  that  principle  will  equally  govern  the  present  case.  — 

Lb  Blanc  J.     The  prior  cases  have  decided  this.     The  principle 

0f  them  is,  that  if  the  party  cannot  make  such  a  contract  for 

his  service,  of  which  the  master  may  avail  himself  for  the  whole 

jear  according   to  the  contract, '  no  setttemenb.  qba  bie.  gained 

uader  it. 

.  265.  Rex  v.  Inhabitants  of  Beaulieu,  M.  T.  55  G.  3.  SM.Sp  5.  An  invalid 

^9.^  Removal  from  M.  to  B.  —  Order  confirmed,  subject,  &c.  soldier  at  the 

—  The  pauper  was  a  soldier,  and  in  1806  was  invalided,  and  sent  ^^*  ^^  i^ 

to  the  depot  at  L.     Tlie  invalids,  by  order  of  government,  were  P"~""»ceof«> 

fdiowed  leave  of  absence,  upon  their  agreeing  to  relinquish  their  government. 

pay  during  such  absence,     in  the  year  1808  the  pauper   hired  Ld  levre  of 

))iiBse]f  to  Mrs.  B^  of  L.,  for  a  year,  and  served  such  year  in  the  absmce,  upon 

parish  of  L.     Previously  to  this,  Mrs.  B,  applied  to  the  command-  agreeing  to 

ing  officer  at  the  dep6t  to  know  if  the  pauper  might  hire  himself  '^«*»nq"»«h  bis 

fcrthat  period,  and  was  told  that  he  might.    During  the  whole  L?;  ki?®""*' 

*rw  •/•  •  I    Tkjw        r%    t  •       1  ®  which  leave  waa 

01  tus  service  for  a  year  with  Mrs.  B.  he  received  no  pay,  nar  waa  renewed  from 
he  called  upon  to  perform,  nor  did  he  perform  any  military  duty,  time  to  time,  by 
hot  he  used  to  go  to  the  depdt  at  L.  from  time  to  time  to  get  his  furlough  for 
Airlough  renewed,  which  never  took  him  more  thap  half  an  hour,  djfferent period* 
The  commanding  officer,  on  his  evidence,  said,  that  he  could  send  ^^  f^*  ***' 
far  him  at  any  time,  if  the  exigencies  of  the  state  required  it..-*  months,  which 
I|0]tD  Ellbnbo&ough  C*  J.  To  confer  a  right  to  a  settlement  by  he  procured  by 
hiring  aad  service  for  a  year,  as  there  are  no  words  in  the  statute  going  to  the 
which  qualify  the  general  sense  of  the  word  hiring,  I  must  take  it  *?^  ^^'  thexB, 
to  mean  an  absolute,   unqualified,  indefeasible  hiring,  that  is,  a  '^'^n'jf |^X- *^ 
biiing  by  which  the  party  who  hires  himself  has  the  power  of  Sent^rhirinff 
cooHuuDicating  lo  the  msister  an  absolute  right  to  his  service  for  and  service  for 
the  whole  lime.     In  order,  therefore,  to  do  this,  the  party  must  a  year,  not  being 
he  sui juris,  and  have  the  faculty  of  disposing  of  his  own  service.  «*«i»*^  If^- 
l  think  this  case  falls  strictly  within  the  analogy  of  the  case  of  the  J""^  {f***-^- 
apprentice,  who,  in  respect  of  his  obligation  to  serve  one  master,  |j,g  ^^^^ 
Ja  disabled  from  entering  into  a  contract  to  serve  another.     How-  sw.&M.  ell., 
0ver,  the  cases  of  the  militia-men  have  been  pressed  upon  our  though  before 
attention;  I  would  wish  to  speak  of  those  cases,  as  of  the  decisions  *"5^  hiring  the 
i'fpeivons  who  have  gone  before  us  so  highly  venerable,  with  all  ?**!?*** *^^^^ 
tae  respect  that  is  due  to  them,   and  I  would  therefore  avoid  mandintf'officer 
Ireoching  upon  them  as  little  as  possible.     But  when  I  find  them  Mtibe  depSi,  to 
<fp€aking  of  leaning  in  favour  of  settlements,  and  when  I  recollect  know  if  he 
^  a  pauper  must  be  provided  for  somewhere,  either  as  a  settled  niight  hire  bim- 
Mabitant,  or  as  casual  poor;  and  when  I  find,  too,  that  one  of  «lf  foi^^y*"; 
«flae  decisions  goes  the  length  of  holding  that  eleven  months  may  th^^  bemiffbt, 
-loeuiayear,  I  really  am  imable,  with  all  the  respect  I  hear  to  and  during  the 
•^o»e  persona  who  decided  them,  to  go  along  with  them  so  far.  year's  service  he 
*^^apa,  therefore,  it  may  be  the  best  thing  to  say  of  the  militia-  it««if«inirpay, 

o  4 
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nor  imtodlcd  metiV  CAMS*  that  they  are  to  be  conaidered  aa  exceptiani.  Hefe 
iiiMB,  nor  did  it  appears,  there  has  been  a  hiring  for  a  year  ;  i»ut  not  a  Mil 
P^*"^J"y  hiring  in  the  sense  of  an  effectual  hiring.  An  efiectoalhirinfii, 
Xji^J.  rfSf.  ^^^^  ^^^  servant  is  enabled  to  give  &e  master  a  yairf  po  f». 
•ndtfawurierj.  Had  this  person  the  power  of  doing  SO  ?  He  had  not.  There  wv 
abMDt.  B  halt  and  pause  to  be  made  four  times  during  the  year  until  be 

should  renew  his  furlough.     If  the  question  were  raised  upon 
special  verdict,  whether  this  was  an  effectual  hiring,  understoiuliBg 
by  that  that  the  party  must  have  a  capacity  of  conferring  what  be 
stipulates  for^  could  it  be  argued  upon  a  statement  of  these  cir- 
cumstances, that  the  pauper  really  passed  to  the  master  an  inteifit 
in  the  whole  of  his  service  ?     This  service,  in  realitVi  beloAfedtD 
the  crown,  and  he  could  only  contract  for  so  much  of  it  si  «h 
remitted  out  of  the  right  of  the  crown.    It  appears  to  me«  then- 
fore,  that  there . bar  been  no  lawful  hiring  for  a  year,  inasmuch  m 
the  servant  had  not  the  faculty  of  communicaUng  the  serf  ice  k 
contracted  for.     It  is  said,  here  was  no  fraud,  and  that  is  trae; 
hot  there  is  the  vice  of  the  argument,  for  this  is  not  a  queM 
between  the  master  who  hires  and  the  man  who  is  hired,  \i^ 
whether  a  condition  which  the  legislature  has  imposed  oo  tins 
branch  of  settlements  has  been  complied  with.     The  qaestioD  % 
Whether  this  be  such  a  hiring  as  the  legislature  intended  ?  It 
seems  to  me  that  it  is  not,  and  that  the  reasoning  in  the  case  of 
the  apprentice  applies  with  fulh  force  to  the  present  case.    Iheie- 
fore,  there  not  being  such  a  hiring  as  the  statute  requrrei,  |be 
pauper  has  not  gained  a  settlement.  —  Lb  Blanc  J.  ThequertiM 
IS,  Whether  the  pauper  has  gained  a  settlement  by  hiring  and  ser- 
vice?    The  case  states  him  to  be  an  invalided  soldier  in  theW- 
tish  service,  and  under  military  orders  at  the  depdt.     In  that  ati^ 
ation  he  was,  no  doubt,  to  all  intents  and  purposes,  a  soldier,  is^ 
subject  to  a  control  and  command  inconsistent  with  his^enteriig 
into  any  other  absolute  engagement  to  serve  another  roasttf'* 
While,  however,  he  remained  at  the  depot,  a  plan  was  devised  fv 
giving  the  invalids  leave  of  absence,  they  agreeing  to  reiio^ 
their  pay.     Still  the  invalid  was  only  to  be  absent  on  such  )»*< 
as  was  granted,  and  that  leave  was  to  expire  at  a  limited  period; 
and  if  not  renewed,  he  would  be  obliged  to  return  to  his  dotf? 
under  the  penalty  of  being  treated  as  a  deserter.     In  this  nWBox^ 
of  things,  he  enters  into  this  contract ;  and  the  doubt  is,  ifitbei 
lawful  contract;  not  lawful,  as  it  regards  his  being  guikf^^ 
crime,  or  as  it  affects  his  right  to  recover  wages,  but  vWs* 
lawful  within  the  meaning  of  the  statute.     The  question  toM 
simply  on  this.  Whether  that  is  within  the  meaning  of  the  ottttfe 
a  lawful  hiring  for  a  year,  where  a  person,  who  is  under  a  lep 
disability  in  consequence  of  having  entered  into  a  different  oh* 
ligation,  which  subjects  him  to  be  called  upon  whenever  the  cii* 
gencies  of  the   state  require,  contracts  the  relation  of  •erw' 
absolutely  for  the  period  of  a  year  ?    In  this  view,  the  case  ate* 
clear  of  the  cases  upon  conditional  hirings,  where  the  party,  hei>| 
perfectly  suijuris^  is  capable  of  contracting,  but  reseryes  a  pC' 
of  determining  the  contract  with   notice  at  any  given  tinic^ 
*   times.     For  here  at  no  time  could  the  party  make  a  valid  cool*** 
for  a  year.     He  could  not  transfer  to  tne  master  the  control  oftf 
-   his  services  for  that  time.     Nor  do  the  cases  of  Res  v.  Wef^ 
(o)iW,pi.9l«*  'ieigh(a),  and  Rexr.  Wincficambe  (b),  respecting  the 
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y/AuA  barre  been  particularly  preeted  apdn  the  Court,  seem  to  me 
te  be  precMely  in  point.     Those  cases,  which  have  decided  that 
a  Bulitia-iiiao  may  enter  into  a  contract  of  hiring  and  service  for 
a  year,  with  a  reservation  of  a  time  for  performing  his  roiUtary 
Mdct,  are  not  to  be  disturbed ;  but  still  they  are  not  to  be  ex- 
tended, and  to  be  applied  to  soldiers  in  the  King's  service,  who 
aauiiail  in  a  way  incompatible  with  the  obligations  of  that  service* 
The  present  case  seems  rather  to  fall  within  that  class  of  cases 
.mtkb  hove  decided,  that  if  a  man  be  under  an  engagement  which 
|*#t%es  him  to  render  to  another  his  full  services,  he  is  incapable 
'eaiering  into  a  lawful  contract  of  hiring  and  service  within  the 
Such  was  the  apprentice's  case ;  and  it  makes  no  differ- 
tbat  the  master  to  whom  he  was  bound  does  not  avail  him- 
of  bis  rights  to  call  for  the  service  of  his  apprentice.    Such 
vas  the  case  of  Rex  v.  Norton  (c) ;  there,  indeed,  the  pauper  {a)Anig^.W4, 
s  deserter ;  but  the  principle  of  that  decision  did  not  turn 
Ijoo  that  circumstance.     Thv  term  **  lawful  hiring ;"  was  not 
~  according  to  the  sense  of  whether  the  party  in  making 
eagagementy  was  acting  morally  or  legally  wrong ;  he  was* 
',  in  consequence  c^  desertion,  subject  to  military  punish*' 
;  but  the  principle  of  that  decision  was  this,  that  he  waa 
at  any  nsoment  to  be  taken  from  the  service  of  his  maBter« 
contract^  therefore,  was  of  tl>at  description,  which  did' not 
the  master  mm  absolute  control  over  his  services  during  the 
osntracted  for.     I  would  wish  to  lay  out  of  the  case  all  dis«  ' 
k»s  which  do  not  apply  to  the  true  principle,  viz.  whether 
farty  was  in  a  condition  to  make  the  contract.     Here  cer-* 
Bothing  was  criminal ;  the  mistress  had  notice,  and  so  bad 
CMamanding  ofBeer ;  and  it  is  to  be  collected  from  what  i# 
'  that  it  waa  his  opinion  at  least  that  it  was  not  probable  the 
veaU  be  taken  out  of  the  service  during  the  time ;  but  still 
BaiBed  liable  to  be  called  on,  whenever  the  exigencies  of  his 
duty  required,  and  in  compliance   with  that  duty,  was 
)j  obliged,  at  stated  intervals,  while  he  was  in  the  serviee  of 
stress,  to  repair  to  the  depdt,  and  there  present  himself,  in 
to  obtain  a  renewal  of  his  furlough.     It  might  perhaps  have 
renewed  by  means  of  an  application  by  letter,   without 
attendance,  but  still  the  terms  upon  which  the  leave  of 
e  was  granted,  were  for  a  limited  time  only,  and  unless  he 
retonied  at  the  expiration  of  that  time,  he  would  have  been 
to  be  apprehended  as  a  deserter.     And  as  to  his  being  able 
w  the  furlough  in  so  short  a  space  of  time  as  stated,  that 
sst  alter  the  question  ;  the  law  must  be  the  same,  whether  the 
live  a  hundred  miles  off  the  depdt  or  in  the  same  town.  It 
to  me,  therefore,  that  this  pauper  did  not  gain  any  settle- 
9iL.  by  this  hiring  and  service,  inasmuch  as  he  was  incapable 
cotermg  into  a  lawful  contract  within  the  statute. —  Ba  vlbt  J* 
■D  to  unfortunate  as  to  entertain  a  different  opinion ;  and  to 
that  this  hiring  was  sufficient  to  confer  a  settlement  at  L,    I 
not  find  it  mentioned  in  the  act  of  parliament  that  there  must 
SB  indefeasible  hiring ;  but  I  think  there  has  been  a  lawful  hiring 
a  year,  subject  to  be  defeated  in  one  event,  but  that  event  on 
akkk  it  might  have  been  defeated  has  not  occurred.     Under 
^hittcircuoMtances  it  seems  to  me,  that  we  should  be  doing  no 
vUcaee  to  the  act  of  parliament  by  holding  that  this  was  a 
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suffieieoi  hiring  for  a  year  to  confer  a  settlemenl.  The  words  of 
tlie  act,  are,  **  if  any  person  ohall  be  lawfuUu  hired  .*"  and  it  it 
agreed,  that  here  was  nothing  unlawful  in  the  hiring ;  that  is,  tbut 
the  person  who  hired  himself  had  a  power  to  contract  for  a  year, 
provided  Ji^  v^as  not  taken  out  of  iiis  service  by  his  military  duties. 
Th«  Hftistress  was  given  to  understand  that  he  was  liable  to  be 
taken  away ;  there  was  therefore  no  improper  concealment,  and 
tlie  contract  was  such  as  the  party  contracting  might  lawfullj 
make^  subject  to  the  above  understanding,  being  made  at  a  time 
when  he  was  sui  juris.  It  was  certainly,  .as  I  have  said,  liable  tA 
be  defeated,  but  so  may  many  other  contracts,  which  nevertheles 
would  be  sufficient  to  confer  a  settlement.  To  insitance.in  ooe 
particular;  namely,  the  case  that  has  already  been  put  ia 
argument.  Suppose  the  master  of  a  servant,  having  occasion  to 
go  abroad,  was  to  say  to  his  servant,  whom  he  left  at  home,  "  I 
**  may  ])e  absent  only  «ix  months,  or  possibly  I  may  be  absent  five 
<*  years;  in  the  meanwhile  tak#  you  care,  in  the  bargains  which 
**  you  shall  make,  that  you  keep  yourselves  at  liberty  to  cooie 
"  back  to  me  on  my  return."  Suppose  under  these  circumstances 
the  servant  does  enter  into  a  contract  with  another  master  to  serve 
him  for  a  year,  provided  his  former  master  should  not  in  the 
mean  time  return,  I  apprehend  that  that  would  be  a  good  asA 
valid  contract  of  hiring  for  a  year,  such  as  would  confer  a  settle* 
{a)Ante,p\264,  ment.    The  case  of  Rex  v..  Norton  (a)  seems  to  me  perfectly  distia- 

guishable ;  because,  there  the  servant  in  the  very  act  of  making 
the  contract  was  doing  that  which  was  unlawful.  He  was  a 
deserter,  and  besides  that,  he  never  apprised  his  master  of  bis 
situation,  who  was  deceived  by  the.  concealment,  and  did  not 
acquire  that  control  over  his  services  which  he,  the  master,  hsid 
a  right  to  expect.  Every  moment  of  his  continuance  in  the 
service  was  an  illegal  act.  So,  in  the  case  of  an  apprentice,  if  he 
contracts  to  enter  into  the  service  of  another  he  does  so  either 
with  or  without  the  consent  of  his.  master  ;  if  with  the  consent  of 
bis  master,  it  ia  a  service  to  the  second  master  under  the  in- 
denture ;  and  he  gains  a  settlement  by  such  service}  it  being 
referable  to  the  indenture.  If  he  hires  himself  to  a  second 
master  without  the  consent  of  his  first  master,  it  is  an  illegal  act  on 
his  part,  and  he  is  not  in  the  terms  of  the  statute  lawfully 
hired.  The  cases  of  the  militia-men  are  certainly  not  such  as  I 
should  choose  altogether  to  rest  my  opinion  upon;  in  the  first  of 
them  the  pauper  -was  only  probably  liable  to  be  taken  out  of  the 
service  for  one  month ;  however,  he  was  possibly  liable  to  have 
been  taken  out  for  the  whole  year,  if  the  crown  had  thought  fit 
to  require  his  services.  The  bargain  was  this :  I  will  serve  for  s 
year;  but  may  have  occasion  to  attend  my  duty  as  a  militia-ooaB 
for  about  a  month  ;  but  if  I  am  taken  out  of  your  service,  I  wiU 
pay  another  to  serve  in  my  place,  or  make  allowance  in  my  wages 
for  the  time  of  absence.  Now,  if  that  which  to  day  is  contended 
to  be  an  objection,  is  valid,  it  would  have  been  open  in  that  case 
to  have  objected,  that  the  party  was  not  in  a  condition  to  make 
any  contract  at  all  to  serve  for  any  portion  of  time  ;  because  be 
was  liable  to  be  called  upon  in  another  service  during  the  whole 
time ;  but  yet  that  hiding  was  held  sufficient.  As  to  the  doctrine^ 
.^^  that  settlements  ought  to  be  favoured,  it  is  not  a  doctrine  on  which 
"^ '       1  rely ;  because  I  conceive  it  to  be  in  the  eye  of  the  law  a  matter 
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foMj  imMemd  where  the  party  is  setHied*     The  next  ease  of 

Ai  u  Whiekeombe  {b)  is  open  to  the  objection,  that  there  was  m  (a)Pof«,pl.si5. 

aenrice  bat  for  eleven  months.     Howevery  without  the  aid  of  these 

cases,  it  seems  to  roe  that  here  the  party  was  sui  jurU  to  enter 

iBlo  the  contract ;  that  this  was  a  contract  which  was  on]y  defeat 

aiUe,  sod  would  confer  a  right  of  action  to  the  master,  if  the 

acmnt  absented  himself  on  any  other  grounds  except  that  of  his 

beo^  called  upon  by  the  act  of  government.     For  these  reasons, 

'  jpd  as  I  do  not  find  any  thing  in  the  statute  but  the  word  lawful^ 

lii^JnDittbe  nature  of  the  hiring,  and^  inasmuch  as  there  has  been 

[tltdefessible  hiring  for  a  year,  which  has  not  been  defeated,  and 

|fle  psity  who  waa  hired  committed  no  fraud,  but  communicated 

Me  drcamstances  to  the  person  who  hired  him,  it  strikes  me  that 

\i^  was  a  sufficient  hiring  to  confer  a  settlement.  —  Order  con- 

[-inaed. 

'.  SG6.  i2ex  V.  ChUUsford,  Rex  v.  Win$l(m,  E.T.  6GA.  ^B.SfC.Bii  An  infant  pati. 

ff^Intbe  first  of  these  cases  upon  an  appeal  against  an  o^der  of  P^''  "*7  g«tn  « 

>  justices  for  the  removal  of  JoAit  B^e^  Sarah  his  wife,  and  four  J^fn*"^^^, 

idreo,  from  B,  to  C.,  the  Court  of  Quarter  Sessions  confirmed  vice" with  hiT'* 

order,  subject,  &c.      W.  jB.,  the  pauper's  father,  being  a  father. 

ried  man,  and  settled  in  C,  let  himself  to  Mr.  T.  of  B,  better 

H  years  ago  as  a  shepherd.    He  was  to  have  for  the  first  year 

for  wages,  10  coombs  of  wheat  and  two  of  bfirley,  produced 

tbe  farm,  the  going  of  SO  breeding  ewes  worth  10/.  a  year,  and 

cottsge  in  B.  rent  free,  worth  3/.  3«.  a  year.     W.  B.  continued 

ih  Mr.  T.  for  14  years  upon  the  same  terms.     The  ewes  wer^ 

It.  B.'b  and  fed  with  Mr.  T.*8  sheep»  and  went  in  the  morning  in 

|ba  iheep-walk,  and  in  the  afternoon  on  the  layersi  and  in  the 

inter  on  the    turnips,    which  were  not .  drawn,    but  a  certain 

fnoQ  of  tbe  turnip  field  was  hurdled  off  and  the  sheep  were 

^^  An  fed  upon  the  turnips ;  but  during  winter,  when  from  frost  or 

it  tas  necessary,  they  were  fed  with  hay,  though  for  several 

the  weather  being  open  there  was  no  occasion  to  feed 

with  hay.     If  fV,  B.  had  not  had  tbe  cottage  he  would  have 

aibre  wages,  and  it  was  convenient  for  him  as  a  shepherd,  as 

«B  on  the  spot.     IV,  B.  hired  every  year  one  or  two  pages, 

4Nrwbom  Mr.  T.  had  no  control ;  and  about  nine  years  ago  when 

#M  /,  one  of  the  pages,  was  to  leave,  fV,  jB.,  about  a  week  before 

0^  Midsummer y  agreed  with  his  son,  the  pauper,  who  was  at  that 

Mpk  19  years  of  age  and  unemancipated,  to  serve  him  for  a  year 

i  fcm  Old  Michaelmas  to  Old  Michcaelmasy  in  J,*%  place,  at  the 

^.inevages,  8/.  a  year,  which  time  the  pauper  served  and  slept  in 

A, being  then  unmarried,  in  his  father's  house.  —  In  Rex  v.  Win^ 

M,  upon  an  appeal  against  an  order  of  two  justices  for  the 

'^Bsionl  of  E,  L.^  the  wife  of  T.  L.,  and  their  two  children,  from 

J^t  Backs,  to  B,,  HantSf  the  Court  of  Quarter  Sessions  quashed 

4ie  order,  subject  to  the  opinion  of  this  Court  on  the  following 

i^ase:  J.  L.,  the  husband  of  tKe  pauper,  when  about  14  years  old, 

I  wig  then  unemancipated,  was  hired  by  his  father,  who  was  a 

[  a^wyer  residing  at  B.f  but  not  having  a  settlement  there,  to  assist 

i  ^  in  his  work  as  a  sawyer.     A  contract  was,  in  point  of  fact, 

Vde  between  them,  whereby  the  son  agreed  to  serve  the  father 

ktyear  at  the  wages  of  21.  lOf.,  his  board  and  lodging  being 

^povided  by  the  father ;  be  served  this  year  with  his  father  in 

-^■yttd  received  his  wages,  and  at  the  expiration  of  this  contract 
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wrved  his  father  for  two  successtye  years,  under  new  oonteactii 
at  increased  wages.  The  question  for  the  opinion  of  this  Court 
was,  Whether,  under  this  hiring  and  service  in  B,^  a  settlement 
was  gained  by  T.  L.f  —  Abbott.  C.  J.  I  am  of  opinion,  that  in 
each  of  these  cases  the  pauper  gained  a  settlement  by  hiring  sod 
service.  It  has  been  conceded  that  if  the  pauper  had  been  pre* 
viously  emancipated  he  might  have  gained  a  settlement  afterwanb^ 
by  hiring  and  service  with  his  father.  But  emancipation  does  not 
confer  any  capacity  to  contraott  and  the  objection  is  that  the  son 
had  not  the  power  to  contract  with  his  father,  although  he  niiglit 
with  a  stranger.  The  contract  of  an  infant  made  for  his  owi 
benefit,  according  to  general  principles  of  law,  is  not  void,  bat 
voidable  only  at  the  election  of  the  infant.  This  differs  from  the 
case  of  the  soldier  which  has. been  adverted  to  in  argument;  be 
is  under  the  dominion  of  another,  and  owes  all  his  services  to 
the  crown  at  all  times,  and  a  contract  of  hiring  made  by  him  ii 
inconsistent  with  the  duties  he  owes  to  the  crown »  and  therefore 
void ;  but  in  this  case  the  contract  is  not  void  but  voidable  onlj; 
and  if  an  infant,  therefore,  may  with  the  permission  of  his  fatber 
enter  iato  a  contract  with  a  third  person,  why  may  he  not  with 
his  own  father?  And  here  the  father,  by  taking  him  as  his  servant, 
gives  his  consent  to  the  contract.  There  being  no  general  rule 
of  law  declaring  such  a  contract  void,  is  there  any  thing  in  the 
settlement  law  to  show  that  a  settlement  cannot  be  gained  under 
such  a  contract  ?  It  is  said,  if  a  settlement  may  be  so  gained,  it 
''may  enable  a  father  to  give  to  a  son  a  settlement  in  a  parish  where 
he  could  not  derive  one  from  him.  But  there  are  other  cases  of 
the  same  description.  It  has  been  said,  also,  that  our  holding  thst 
a  settlement  can  be  so  gained,  may  cause  great  confusion  ia 
Sessions  law,  and  occasion  much  litigation  and  difficult  questions 
at  the  Sessions.  I  cannot  say  that  such  may  not  be  tiie  casfe 
Whenever  such  a  case  arises  it  will  be  the  duty  of  tbe  Sessions  ts 
look  narrowly  at  the  facts,  and  to  consider  whether  there  really 
was.any  contract  of  hiring  and  service  ;  and  one  mode  of  ascer- 
taining thht,  will  be  to  consider  whether  the  father  had  any  occii* 
lotion  for  a  hired  servant,  and  if  he  had  no  employment  for  die 
son  as  a  servant,  the  Sessions  may  fairly  concludfe  that  there  wsi 
no  contract  of  liiring  and  service.  In  both  tbe  cases  before  die 
Court  there  is  every  reason  to  suppose  that  there  waa  a  bonajidt 
hiring  and  service  ;  for  in  one  o^  them  the  pauper's  father  lured 
his  son  upon  another  servant's  leaving  hinu  In  the  other  the 
father  was  a  sawyer,  and  two  persons  are  always  required  in  that 
trade,  and  there  were  sevecal  successive  contracts  entered  into 
between  them  at  increased  wages.  It  seems  to  me  tliat  there  ii 
fair  ground  to  suppose  that  in  these  cases  the  paupers  were  really 
and  bond  fide  hired  as  servants,  and,  therefore,  that  a  setdenient 
was  gained.  —  Bayley  J.  This  is  the  first  time  that  thisquestioa 
has  arisen ;  but  it  seems  to  me  that  the  son  was  competent  to 
contract  with  his  father,  and  that  all  the  legal  ooosequences  re- 
sulting from  such  a  contract  follow  from  the  existence  of  tbe 
contract.  It  is  clear  that  an  infant  may  bind  himself  to  a  stranger; 
In  that  case  the  father  may  be  supposed  to  concur,  but  it  may  be 
done  without  his  concurrence.  An  infant  may  make  a  contract  for 
his  own  benefit ;  he  may  therefore  make  a  contract  for  hiring  and 
service,  for  that  will  be  beneficial  to  him.    It  will  give  iiim  a  iigb< 
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bne  for  wages.  If  he  does  not  perform  his  cootract,  although 
N^tctioo  may  He  against  him,  he  will  be  liable  to  the  statutable 
ej^lacions  applicable  to  masters  and  servants.  Then  the  question 
riies,  Whether  the  relation  of  parent  and  child  destroy s  the  ca- 
Mcity  to  contract  ?  It  is  clear  that  it  does  not  do  so  in  the  case  of 
Itaincipated  children,  or  of  natural  children,  or  of  step-children, 
KarT.  St.  Peters,  Dorset*  {a)  And  yet  if  a  step-child  is  capable  (a)l^#,p1.99l 
ifeoMracting  with  his  step^father,  the  same  mischief  results  as  if 
llrovn  father  consented  :  the  same  observation  applies  to  eman* 
kited  children.  If  there  be  only  a  pretended  service  the  Court 
r Quarter  Sessions  ought  to  conclude  that  there  was  no  contract 
^Uring,  and  to  decide  against  a  settlement ;  but  if  there  be  a 
fide  contract,  it  produces  nevr  rights  and  new  relations.  It 
the  father  a  new  right  of  control,  and  the  child  a  right  to 
which  is  beneficial  to  him ;  and  it  also  gives  to  him  a 
It  in  that  parish  where  he  serves  under  the  contract.  — 
.KDALB  J.  There  is  by  law  a  species  of  service  due  from 
or  daughter  to  the  parent,  which,  as  to  the  latter,  is  the 
ition  of  the  action  of  seduction,  and  there  it  is  not  necessary 
ipro?e  actual  service  ;  and  if  there  be  any  species  of  service  due 
kvfrom  the  child  to  the  parent,  why  may  not  the  obligation 
rving  the  parent  be  extended,  by  allowing  him  to  hire  the 
«t  certain  wages  for  a  specific  time  ?  It  is  admitted  that  an 
may  hire  him.^elf  to  a  third  person,  but  it  is  said,  that  being 
ly  under  the  control  of  the  parent,  and  owing  some  services 
parent,  the  child  cannot  make  a  contract  with  liim;  but 
is  no  reason  why  a  child  may  not  contract  to  render  to  a 
other  services  than  those  which  are  due  in  consequence  of 
aion  of  parent  and  child.  That  may  be  beneficial  to  the 
jnd  will,  at  the  same  time,-  also  subject  him  to  the  statutable 
applicable  to  master  and  servant.  And  if  in  point  of 
*  Ml  may  hire  himseUv  then  the  statute  gives  him  a  settle* 
^renilting  from  the  hiring  and  service.  There  may  be  some 
in  inconveniences  resulting  from  our  decision,  but  neither 
conmon  law  nor  the  statute  law  say  that  such  a  contract  shall 
^^  binding.  I  therefore  think  that  in  both  these  cases  a  set  tie- 
VIS  gained.  My  brother  Holroyd,  who  has  left  the  Court, 
Bs  me  to  say  that  he  concurs  in  this  opinion.  —  Order  of 
^fcioM  quashed. 

■ 
ft 

* .  III.  Of  the  Contract  of  Hiring. 

l*'/?erv.  Hamlet  of  Walton,  &  T.   9  fV.3.  CartA.  400.—  A  boy  put  out 
^^yaticea  removed  a  boy  of  the  name  of  J.  from  C.  to  the  ^^b^*^!^*®* 
**^tf  fP.,  which  lies  within  the  parish  of  C,  and  maintains  its  -^  toteJrn  u» 
^pow.    The  Sessions,  upon  appeal,  confirmed  the  order,  and  thAve,  does  iuh» 
*J^  that  J.  had  been  a  foot-boy  to  Sir  P. «/.,  in  the  hamlet  of  by  wnring  a 
2;*  for  three  years,  or  more,  and  had  thereby  gained  a  settlement  y«^»  g«a  • 
■Jf'**^  then  Sir  P.  ^ut  him  out  to  one  T.,  u  barber,  who  ^**'^*»  ^^ 
*•*«  C,  but  out  of  the  hamlet  of  fV.,  for  one  year,  to  learn  to  murt  b«'r»fi- 

1*^  that  the  barber  was  to  have  the  benefit  of  the  boy's  work ;  procai.    S.C. 

fcL^'^'  ^^®  *^®  master  some  money  to  teach  the  boy  to  shave ;  Fort,  si 4. 

r^o^boy  accordingly  lived  with  the  barber  in  the  said  parish  Comb.  445. 

.  ^T^r;  but  that  no  notice  of  his  comine  was  given  by  him  p^^'v  i^f' 
^1^1  nor  any  warning  from  them  to  him.    The  questioa       ^' ' 
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^  Sdk.  479. 
Skin.  671. 
Cald.  d68. 


A  hiriog  made 
in  an  actraparo' 
dual  place  is 
auffieient. 

S.  C.  jioU, 
pi.  S91 . 


A  hiring  cannot 
be  intended 
where  no  coiu 
tract  appears. 

S.  C  SSesa. 
Cas.180. 


(c)  See  5  Elis. 
c.  4. 


(d)ArUe,pl967. 


A  girl  who 
resides  with  a 
relation  in  one 
pariah,  but 
works  with  a 
clochworker  in 
another,  in  tfie 
business  of 
burling  cloths 
by  a  weekly 
hiring,  is  not  a 
hired  ttrvmtf 


was,  Whether  diis  gave  a  settlement  to  the  boy  in  the  parMh  of  C 
as  an  hired  servant,  within  the  intent  of  the  statute  af  S  ft  4 
W.  &  M.  0. 1 1 .  ?  —  The  Court  :  This  is  not  such  a  hiring  or  sacb  « 
service  as  is  within  the  intent  of  the  statute ;  because  here  wu  w 
reciprocal  contract  between  the  Soy  and  the  barber^  and  he  had  no 
remedy  to  compel  him  to  serve:  for  every  hiring  within  that 
statute  must  be  reciprocd  ;  but  here  the  boy  was  in  nature  of 
a  scholar^  and  not  of  a  servant.  —  The  order  of  Sessions  was  there* 
fore  affirmed,  (a) 

268.  Rex  v.  5/.  Peter' Sy  Oxford,  T.T.  SG.l.  -Fo/.  19S.- 
The  pauper,  M.  M,  was  hired  at  C,  an  extraparochial  place,  on  (k 
16th  May  1717,  to  Mrs.  C.,'  the  mother-in-law  of  Dr.  C,  the 
canon  of  Christchttrch  College.  It  was  objected,  that  as  this  cox- 
tract  was  made  in  an  extraparochial  place,  it  was  not  a  contract  of 
hiring  within  the  words  of  the  statute  3  fV.&M.  cAl.  «.6.  which 
says,  that  if  any  unmarried  person,  not  having  child  or  childreni 
shall  be  hired  into  any  parish  or  township  for  one  year,  a  serriee 
under' such  a  contract  shall  gain  a  settlement.  But  the  whole 
Court  held  that  the  words  "  parish"  and  *<  township"  were  only 
put  for  example. 

269.  Gregory-Stoke  V.  Pitminster (6)^  M.T.  IS  G.  1.  MSS- 
The  pauper,  who  was  a  young  girl,  was  sent  to  by  a  relation,  who 
told  her,  that  if  she  would  live  with  her  she  should  have  her  roeati 
drink,  washing,  and  lodging.  The  girl  accepted  the  terms,  and 
lived  with  her  four  years  as  a  servant.  It  was  insisted*  that  the 
girl  gained  a  settlement  within  the  statute  of  labourers  24  £.3. 
c.  1 . ;  for  that  this  general  fetainer  made  a  good  hiring  within  thit 
statute,  though  not  within  the  statute  of  S  ^.  &  M.c.  11.^6.; 
that  the  Ymng  Jbur  years  amounted  to  a  good  retainer  for  a  year! 
that  th^  statute  of  24  E.  3.  c.  1 .  extends  to  all  servants  and  ap- 
prentices (c) ;  and  that  the  actual  entry  into  the  service,  ailcr  being 
sent  to,  and  terms  offered,  is  such  an  assent  in  the  servant  as 
amounts  to  a  contract.  —  But  thb  Court  held,  that  there  mart 
be  an  actual  contract,  where  the  servant  is  under  no  obligation  to 
stay,  and  the  contract  must  be  mutual  to  bind  the  parties :  this  is 
no  agreement,  but  an  encouragement  to  the  poor  girl,  that  if  she 
would  live  with  the  relation  she  would  maintain  her.  —  Fob- 
TEscuE  J.  cited  the  case  of  Rex  v.  Walton  (d),  where  Sir  P.  J*^ 
servant  was  put  to  a  barber  to  learn  the  art  of  shaving,  and  after 
a  year's  stay  it  was  held,  that  as  there  was  no  contract  he  did  not 
thereby  gain  a  settlement.  (^) 

270.  RexY.  fVrington,  M.  T.  22  G.2.  Burr,  S.C.280.  — The 
pauper,  when  about  13  yea«  of  age,  went  into  Chew  Magna,  ^ 
the  house  of  her  aunt  S.;  and  soon  afterwards  went  into  theparidi 
of  Winfbrd,  and  worked  with  one  N.  W,,  clothworker,  in  the  bad- 
ness of  burling  cloths,  by  a  weekly  hiring  or  agreement,  at  the 
weekly  wages  of  1^.  6d.  in  the  winter,  and  2«.  in  the  summer.  On 
the  Saturday  in  each  week,  W.,  when  he  paid  the  pauper  her 
wages  for  that  week,  said  to  her,  "  that  she  should  come  the  week 
"  ibll owing ;"  which  the  pauper  accordingly  did,  and  renewed  the 
contract  for  the  week  ensuing  in  the  same  method :  the  pauper 


(a)  The  report  of  this  case  by  Skinner 
is  toulljr  the  reverse  of  what  it  ousht 
to  be.  Note  by  Mr.  Bott  See  use 
Ga)d  S«3.  n/Uk, 


{b)  See  liex  v.  Dunton,  posl,  pi.  281. 
\e)  See  Rex  v.  Worfield,  poU,  pi.  303. 
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CMHUHifid  to  work  wifth  W,  in  Winfordt  in  the  manner  above«aicl,  for  although  she 
tbe  ^ace  of  one  ]feflr  and  a  half;  but  during  all  that  time  con-  continues  to 
ftaotJj  returned  in  the  evening,  and  lodged  at  her  aunt's  in  'C.  M,,  ^**'J  ^^^^  •^^^ 
iod  also  lOlded  with  her  aunt  there  on  Sundays  during  the  said  ^^  v'^tf  ^^"^ 
tJBm^'  On  the  last  Saturday  of  the  service,  the  pauper  covenanted 
III  serve  W.  for  a  year,  for  the  wages  of  1/.  10^.,  and  immediately 
fRiered  into  the  service,  and  continued  therein  with  IV,^  in  the 
ftdsk  of  Winford,  for  1 1  months  next  following ;  and  then,  upon 
jioe  difference  between  them,  they  parted ;  and  she  was  paid 
ll^foii  proportion  of  her  wages  for  the  11  months. — Lee  C.J* 
'  Wright  J.,  said,  their  only  doubt  was.  Whether,  on  these 
hiriogs,  the  girl  was  to  be  considered  as  a  hired  servant^  or 
thershe  was  to  be  considered  as  a  tveekli/  labourer,  precedent  to 
hinng  her  for  a  year? — But  Dennison  J.  said,  he  ha4  no 
difficulty ;  for  he  thought  the  Court  should  not  go  an  inch 
than  they  did  in  the  case  of  Aynhoe.  (a)  This  is  a  little  girl  (a)  Fideposi, 
to  burl  cloth :  probably  20  such  children  were  so  hired,  pi.  868. 
hiring  was  for  a  week  :  she  lay  at  home,  and  was  at  home  oo 
lyf.  This  was  certainly  as  a  day-lal)ourer  ;  not  as  a  servant 
the  family,  and  part  of  the  family.  The  act  of  parliament 
ily  means  a  hired  servant,  who  is  part  of  the  family  wherever 
'lies.  1  know  this  clothworking  business ;  and  am,  therefore, 
of  the  consequences  of  extending  these  settlements  too  far. 
clotbworkers  hire,  perhaps,  a  hundred  children,  in  different 
of  the  work  ;  and  it  would  be  very  inconvenient  if  the  hiring 
of  them  for  a  year^  after  some  time  of  service  under  a  weekly 
kg,  and  their  subsequent  service  of,  perhaps,  only  a  singly 
under  that  yearly  hiring,  should  gain  them  a  settlement.  — 
J.  thought  the  cases  had  been  carried  full  far  enough 
ly;and  had  no  doubt  but  the  first  hiring  ought  to  be  ejusdem 
iivith  the  last.  Now  a  hired  servant  is  always  under  the 
nnent,  discipline,  and  control  of  the  master,  even  on  Suu"  < 

But  this  child  was  not  at  all  in  this  master's  service  either 
nights  or  on  Sundays. — The  other  Judges  concurred. 
^871.  Rex  V.  Weyhill,  H.  T.  38  G.2.  Burr.  S.  C.  4.91.  —  R.  Pyke.   a  hhingfir  a 
^W.M,  took  the  pauper  into  his  faniily,  from  charity,  and  gave  .yeor  cannot  be 
lUsmeat,  drink,  lodging,  and  clothes,  while  he  continued  with  inferred  from  • 
li  which  was  about  two  years,  in  fV.  iVf.,  and  four  years  in  fV.  ^^  "  ^^ng 
»bich  parish  Mr.  P.  and  his  family  removed).     Neither  at  or  j„,|     suppu^ 
ore  the  time  of  P.*6  taking  the  pauper^nto  his  family,  nor  at  with  board  and 
i^time  after,  was  there  any  contract  between  the  parties  in  re*  lodging,  and 
Wm  to  the  pauper's  service  of  Mr.  P.,  or  his  continuance  with  """de  to  run  of 


fcltttoany  wages  or  other  gratuity  to  be  paid  him.     During  c^nds,  unless 
ptaper's  continuance  with  Mr.  P.,  he  was  employed  in  running  ^^^^^^  ^^ 
iffnaiub,  and  doing  whatsoever  Mr.  P.  or  his  servants  thought  ht  «^  ^ 


appears. 

him:  no  wages  were  ever  paid  or  given  him.  —  The  Court  wincaun^n 
\  to«  dear  that  this  was  no  hiring  at  all,  no  contract ;  but  that  he  pou,  pi.  289.' 
I  %■>  taken  out  of  charity,  a  child  eight  years  old,  to  run  on  errandu,  and  Hex  v. 
1 1*4  do  whatever  he  was  bid  ;  and  left  Mr.  P.  when  he  came  to  be  Berwick  St. 
I  H>V)d  capable  of  doing   more   service.     And  it    is   expressly  Jo**o»;»«*» 
:  Med,  "  that  there  was  no  contract.  (/?)"     Indeed,  where  there  is  ** 
tbirtiig  stated,  the  Court  will  presume  it  to  have  been  a  regular 

U)  yvi£  Burr.  S.  C.  No.  1 60.     Rex     year,  though  the  contract  was  not  quite 
**l4iUbBte  of  Berwick    St  John,     explicit. 
^*i  fl*  S90.  hoUea  to  bea  hiring  for  a 
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(a)  Seepoti, 
pi.  L'89. 

A  negro  9hve 
brought  ioto 
this  country  by 
the  masier  does 
not  gaiD  A 
settlement  by 
service  with  him 
here ;  for  there 
is  no  contract 
for  such  purpose 
subsisting 
between  them. 

8.C.C»ld.^l6. 


(a)  De  Jure 
Belli  &  Pacts, 
b.S.  ch.5.  S.29. 
parts. 


(6)  Garth.  396. 
I  Ld.  Ray.  146. 
5  Mod.  186. 


one  unless  the  contrary  appears :  and  that  wta  the  case  of 
caunton.{a)  A  general  hiring  was  there  stated  ;  but  here 
was  no  hiring  at  all. 

272.  Rex  v.  Thames  Ditton,  E.  T.  25  G.  S,  Editor'*  M 
Two  justices  removed  the  pauper,  C.  f/.,  from  T*  D,  to  C* 
Sessions,  on  appeal,  quashed  the  order,  and  stated  the  fol 
case :    The  pauper,  C  //.,  was  bought  in  America  by  Cap 
as  a   NEGRO   SLAVE,   and   by   him   brought  to  England 
year  1781.     In   the  month  of  November   1781,  Capt.  //. 
to   live   in   the    parish  of    7".  2>.,   and   took  the   pauper 
him ;  and  she  continued   to  live   with  him  there  in  the 
city   of  his  servant  till  June  7y   178S,  on  which  day  Caj 
died.     Soon  after  the   death   of  her  master    she  was 
at   T.  D.   by  the  name  of  Charlotte  Howe^  and  she  co 
after  his  death  to  live  with  Mrs.  //.,  his  widow  and  ex 
who  afterwards  removed  to  C  ;   at  which  place  the  pauper 
tinued  to  live  witl>  her  as  before  for  five  or  six  months, 
she  left  Mrs.  //. ;  during  the  whole  of  this  time  she  was 
and  unmarried.     She  was  removed  to  C,  as  having  servi 
last  40  days  in  that  parish  :  the  removal  was  from  T,  /).  to 
Mr.  Palmer  showed  cause:    It  is  sufficient  t6  support  the 
of  Sessions  to  observe,  that  no  hiring  is  stated.     Tliere  is  aoi 
where  the  Court  has  implied  a  hiring ;  they  have  only  im[ 
hiring  for  a  year,  where  a  hiring  appeared,  but  was  inde6oite^ 
time.     But  it  is  manifest  from  the  circumstances  of  this 
there  never  was  any  contract  at  all.  —  The  Court  d 
hear  the  other  side,  Mr.  Lee  argued,  that  by  fair  e 
of  the  statutes  relating  to  settlement  by  service  this 
within  them.    The  principle  of  those  acts  was,  that  minute 
of  service  should  not  give  a  settlement,  and  bring  a  bu 
a  parish.     It  must  be  where  the  party  was  under  an  oh 
to  serve  for  a  length  of  time  not  less  than  a  year.    Sla 
defined  by  Grotius  (a)  to  be  an  obligation  to  serve  as  long 
master  finds  maintenance.     This  doctrine  of  the  law  of 
was  not  contradicted  by  any  authority  in  the  law  of  E 
such  a  perpetual  contract  to  serve  might  exist  in  this 
and  slavery  was  recognized  by  several  statutes  conceroii 
negro-trade.     To  show  that  the  master's  right  to  the 
service  of  his  negro  continued  in  this  country,  they  cited  1 
Com.  127  and  425 ;  and  to  prove  the  analogy  between  k 
and  SERVANTS  they  relied  on  Chamberlain  v.  Harvey  {b), 
it  was  held,  that  trover  would  not  lie  for  a  negro,  and 
master  could  maintain  no  action  for  taking  him  away,  ex 
action  pro  quod  servitium  amisit.     They  said,  the  Court 
hold  this  to  be  no  settlement  without  determining  that  a 
brought  into  this  country  was  at  liberty  to  leave  his  master 
time*  which  had  never  yet  been  determined ;  for  the  ( 
Somerset  did  not  go  so  far.  —  Lord  Mans/ield*    The 
Somerset,  the  negro  slave,  goes  no  farther  than  to  determiQe 
the  master  of  such  a  servant  shall  not  have  it  in  his  power  to 
him  out  of  the  kingdom  against  his  will ;  for  tlie  molDen^a 
lands  in  this  country  he  becomes  a  subject  of  it,  and  eveiysr 
of  this  country  is  entitled  to  the  freedom  of  personal  libertjr* 
Coiirt  in  their  determination  on  that  case  reasoned  by 
the  law  of  viUenagSy  and  I  have  tried  many  actions  ^^^^0"^ 
negro  slaves  against  their  maBters  for  wag^s ;  but  I  new  thoagv 


Sac?*  &]         or  THX  cottTBACT  or  .knukg*  .  20g 

joined  by  law  la  permitting  them  to  reeaver.— >Th« 

riiirjpos  THE  RuLS  answered,  tbat  certainly  oo  wages  were 
because  there  was  no  contract  for  them,  but  a  settleineat 
be  gained  by  service  without  wages ;  that  although  the 
ned  in  the  statute  was  *'  hiring,**^  and  the  contract  in  this 
vas  a  fmrAasCf  the  meaning  was  in  substance  the  aanoe ; 
diere  was  sonae  reversion  left  in  the  owner,  it  was  a  hiring ; 
there  was  not,  it  was  a  purchase.     The  consideration  paid  ' 
seller  indoded  the  wages  for  the  whole  life  of  the  slave ; 
tract  was  made  with  the  seller,  and  not  with  the  negro ; 
e  were  several  cases  where  one  person  may  contract  that 
shall  serve,  as  parish-H>fficers,  ana  the  father  of  a  minor, 
were  to  be  considered  as  vUleiiUt  there  was  no  reason 
them  not  objects  of  the  poor  laws ;  for  althouffb  vi/* 
regardant  be  taken  away  by  stat.  12  Car*  %  c.  2i^,f  viueinage 
remained  as  before.    If  this  pauper  had  gained  no  set- 
it  would  follow  that  all  negroes  could  be  maintained  only 
.^  I  poor,  and  in  that  character  they  certainly  would  not 
well  taken  care  of. — Lord  Maksfibi^d.    Tnis  case'does 
of  an  argument.    The  Poor  Law  is  a  system  of  many 
[of  parliament.    It  began  in  the  time  of  Queen  EUxabethf 
before  vUieinage  was  out  of.  use :  villeinage  in  grou  may 
I,  be  now  lubolished ;  but  none  of  those  statutes  apply 
to  xnUeinage:  the  legislature  never  thought  of  it.    To  give 
>er  a  settlement,  die  must  come  within  the  description  of 
live  law.     Her  being  black  or  a  dove  is  no  objection,  but 
ite  requires  a  hiring :  there  4s  none  here,  and  therefore 
is  not  within  the  .statute.  —  The  order  of  Sessions  was 

ifer  ▼.  St.  Mary,  GuiU/brd/ E.  T,    25  6.S.    Editor'^  Aboylmog 

*T.F.  having  a  derivative  settlement  in  St*  M.  went,  at  wvenlywn 

^  flf  eleven  or  twelve,  to  live  with  his  uncle,  who  was  a  ^^  Wi  uncle, 

SI  die  parish  of  S.  Af.,  and  worked  for  him,  and  learned  j^  tnidtfof  ^ 

At  the  expiration  of  two  years,  his  uncle  proposed  boutl,  lodging, 

jhould  become  his  apprentice,  but  they  had  some  differ*  and  clocbM,  but 

[Asut  it,  and  the  pauper  refused  to  be  bound.     However  without  any 

linued  to  live  with  him,  working  in  and  learning  his  busi-  contract,  dotM 

"  about  the  age  of  17,  and  was  provided  with  board,  lodg-  H^^mmt 

neceasaries.  —  Thb  Ssssions  tbinking.this  a  settlement  ^    ckld^ai 
r.,  quashed  the  order  of  two  jusuces  removing  the  pauper        '  ' 

wife  from  St.  Af.  G.  to  St.  M.  -^  This  ease  came  on  imroe- 

after   Rex  v.    Thames  Ditton  (a),  and  Ma*  Stlvbstbr,  {a)Jnu,^,^5U 
to  hiEve  shown  cause*  said,  as  the  Court  had  declared  in 
that  a  hiring  was  necessary,  it  was  impossible  for  him  to 
idris  order  of  Sessions.  —  The  Court  said  that  a  hiring 
anly  necessary,,  and  that  this  was  clearly  no  settlement 
—  Order  quashed. 

Rex  yr.  St. Matihem;  jfpmich,  M.T.  30G.S.    ST.R.449.  AmaawiatiQ 

•ot  five  years  ago,  the  waiter  belonging  to  S.  Bu  who  kept  an  inn  with  die 

jpa  IB  Sf.  ilf^  being  ill,  sent  for  the  pauper,  E.  &,  to  assist  kwmtadge  of 

:*  the  inn,  where  be  stayed  as  helper  to  the  waiter  about  ^^I^JJ^^ 

^hs,  and  then  went  away.    The  waiter  being  again  taken  ^ho  wm  ill,  and 

I  for  the  pauper  to  help  him^  which  he  did,  and  he  con«  amtinuadtlMra, 

in  the  inn  as  boot-catcher'  for  19  months,  during  which  boarding  and 

lodged  and- boarded  there,  ttid  was  to  be  satisfied  by  the  lodging,  mn#- 
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teen  months : 
the  waiter  went 
away  in  thirteen 
months;  after 
which  the  man 
continued  to 
aenre,  as  he  had 
done  before, 
without  making 
anj  agreement 
with  the  master. 
Tliis  service 
will  not  gain  a 
settlement,  for 
there  was  no 
conirad  hiring 
for  a  year, 
either  express  or 
implied,  and  he 
wasonly  servant 
to  the  master 
the  last  six 
months. 

(«)Port,pl.859. 
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geotletaen  who  came  to  the  house.    R.  knew  of  hie  being 
the  night  after  he  came*  but  nothing  passed  between  htm  as 
pauper  at  the  time.     The  waiter  who  sent-  for  the  pauper 
tinued  in  the  service  of  R,  till  about  July  in  the  next  year, 
he  went  away,  and  the  paoper  continued  there  till  the  Ckrii 
following ;  when  R.  and  the  pauper  having  some  dispute^ 
former  told  him  to  go  away,  upon  which  be  asked  R,  to  gi^ 
something  for  the  time  he  had  heen  there.     i2.  replied,  he 
not  give  him  any  thing,  as  he  had  made  no  agreement  with 
but  on  being  pressed  again  to  consider  his  situation,  he  not ' 
any  thing  to  help  himself,  R*  gave  him  2L  2s.y  and  sent  him  i 
and  the  pauper  then  left  the  house.     The  pauper  consi< 
himself  not  as  a  servant  to  R.f  but  as  assistant  to  the  waiterj 
thought  himself  at  liberty  to  go  away  when  he  pleased :  h< 
R,  sometimes,  who,  if  a  guest  wanted  his  boots,  told  the  pi 
to  get  them,  and  at  other  times  sent  him  on  errands.  — ' 
Kenton  C.  J.     There  never  was   a   case  like   the  pn 
which  a  hiring  was  presumed-  by  retm>6pect.     In   the 
deed,   of  Rex  v.  Netv   Windsor  {a)y  a  conditional  hiring 
proper  service  was  held  sufficient  to  gain  a  settlement :  but 
there  was  an  express  hiring  by  the  master  when  the  pauperj 
entered  into  the  service.    To  some  of  the  positrons  which 
been    laid   down   at    the    bar,    I    perfectly    accede :    as, 
there  is  no  necessity  for  a  hiring  by  the  master  himself;  tbi 
there  be  a  hiring,  it  shall  be  presumed  to  be  a  hiring  for  a 
unless  something  appear  to  show  that  the  contrary  was  intc 
and  that  wages  are  not  necessary  to  confer  a  settlement 
servant.     But  the  foundation  of  the  argument  here  is,  dtfl^ 
pauper  was  the  servant  of  R, ;  now  that  is  expressly  ne^ 
by  the  facts  of  the  case.     For  it  is  stated  that  the  waiter, 
ill,  sent  for  the  pauper,  who  went  as  helper  to  the  waiter; 
after  staying  there  six  months,  went  away :  and  that  the 
being  afterwards  taken  ill  again,  sent  for  the  pauper,  who  w< 
second  time  to  perform  the  business,  for  the  waiter.     And 
the  question  ariises,  upon  the  determination  of  which  this 
must  turn.  In  what  situation  was  the  pauper  at  that  time? 
case  states,  that  he  came  there  as  helper  to  the  tvaiter ;  and 
is  nothing  in  the  case  from  'whence  we  can  infer  that  he 
.    servant  of  R.     Therefore,  down  to  the  time  when  the  waiter 
away,  it  is  impossible  to  say'  that  there  was  any  agreenitfjC 
tween  R.  and  the  pauper,    it  is  true  that  we  cannot  refitf  j 
last  six  months  of  the  pauper's  service  to  any  thing  but  a 
tract  with  R. ;  but  that  is  not  sufficient  to  give  a  settlement 
indeed,  the  pauper  had  been  before  in  R's  service,  and  hedj 
lived  under  a  yearly  hiring,  making  in  the  whole  a  year's 
that  would  have  gained  htm  a  settlement.     But  here  was  no 
tract  with  R,,  either  express  or  implied,  until  the  last  six  taoi 
(!f)Anie,phvn.  The  case  of  Rex  v.  JVetfhill  (b)  is  not  unlike  this;  there,  iw 

th^  pauper  was  taken  out  of  charity ;  but  in  that,  as  well  as  m^ 
present  case,  the  pauper  was  taken  in  such  a  situation  as  exclr 
a  hiring  by  the  master.     In  cases  where  the  nature  of  the  ^'' 
.    implies  a  hiring,  the  Court  will  raise  such  implication ;  but  tbc nr 
ofthe  service  here  implies  the  reverse.  Small  circumstances,  >» 
have  been  held  sufficient  to  raise  a  contract ;  as  where  the 
told  the  pauper  to  go  '*  into  AW  HtU*^  place,"  it  app«a'»'*S 
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Nei BUM  Jired  there  as  a  yearly  servant:  iMit  U  is  to  be 
sttenred»  that  in  tliat  case  there  was  tome  conversation  between 
As  nutflter  aod  the  servant  respecting  the  contract ;  but  here 
llcKvasnooe. 

^^h.Rexv.  Stokedeyr  T.  T.  36  G.  3.  6  T.  R,  757.  —  J.  P.,  the  A  man  who, 
^^,V8S  born  at  L.  W^  m  the  parish  of  C,  but  not  in  wedlock,  *»'»««  ^*ved 
vas  taken  by  his  mother  to  Ha^ky  in  the  parish  of  5„  in  the  ^''^'n'Si^rit    i. 
)aot7,  and  was  Icept  there  by  her  till  she  died ;  at  which  time  i^^  asayMu-ly 
^about  six  years  old.  After  his  mother's 'death  he  went  to  live  servant  by  an- 
faer  brother  at  Mordotit   in  the  parish  of  Sedgfield^  as  a  other  person, 
" «,  and  not  under  any  hiringt  being  then  about  seven  vears  *>"'  returns 
,- ;  his  said  uncle  farmed  about  40^.  a  year,  and  set  him  to  ^^  *  pronait 
fa^  plough  the  first  or  second  day  after  he  went  to  M.,  and  thatif  he  would 
ilioued  working  at  the  farm  for  the  space  of  about  eight  years,  come  and  live 
cefred  do  wages,  or  any  other rewara  during  that  time,  except  with  him  as 
tad  clothes;  and  he  and  his  said  uncle  wrought  all  the  work  berore,be  would 
km  during  the  last  three  or  four  years  of  that  period.  The  ^^Im  £m1n 
rluiYiDg  some  words  with  his  uncle  shortly  before  May-day ^  comrBSnaar- 
Ho  Danington  hiring,  and  there  hired  himself  to  a  Mr.  J.  L.  vice,  and  that  if 
^  Hotm^  to  be  a  servant  in  husbandry  for  one  year,  and  he  oonUnued 
red  the  same  at   A.   H.  aforesaid  accordingly.     Shortly  ^Jt*»  W«»  ^ 
the  expiration  of  his  service   at  A.   f/.,  he  received  a  F*''*f."'*^ 
from    his    uncle    requesting    his    return  to'    Ml;    and  fi[J^gndstock • 
^1  that  if  he  woald  come  and  live  with  him  as  before,  he  (his  and  aecordii^gly 
Ocoald  surely  make  it  as  good  or  better  for  him  than  a^com-  serves  his  uncle 
•arricc.     During  the  year  the  pauper  served  Mr.  L,  at  A,  for  several 
**l  oode  had    no  regular  hired  servant,  but   employed  an  X^f**  **"*  **" 
nask  as  a  labourer  to  lead  his  lime  and  manure,  thrash  his  ^JJ^J^Tno  aetST.' 
^  do  such  other  work  about  his  farm  as  he  did  not  like  to  ,„ent  thereby, ' 

i\  and  which  the  pauper  used  regularly  year  after  year  for  there  was 

'grevin  gtrength  to  do  for  him.     Agreeably  to  hir  uncle's  nocontraatf 

•  fe  rehirned  to  him  at  Af.  as  soon  as  he  left  his  service  A»'^  between 

A»  md  lived  with  him   there  about  three  years;  at  the  ^^P*^** 

'  s  of  which  he  went  with  his  uncle  to  Siokesley,  and  lived 

there  about  four  years  and  a  half,  during  all  which  time 

formed  the  greatest  part  of  the  work  of  the  farm,  as  his 

it  that  time  kept  no  other  servant,  and  was  himself  an 

f  and  infirm    man.      When  the  pauper  returned  from  A* 

\M,,  he  made   no   agreement  with  his  uncle  either   for 

^time  or  for  what  consideration  he  should  serve  him  ;  but  his 

^ea  promised  him  if  he  would  stay  with  him  for  his  life  he 

P^lonre  him  his  stock  and  crop  and  farm  as  his  own,  his 

K»IBD  having  got  a  good  place,  and  being  well  provided  for ; 

l^iii  socle  of    course  found  him   meat  and    clothes,    and 

'^to  gnre  him  a' few  shillings  when   he  went  to  market,  or 

^iase,  but  nothing  more.     The  pauper  left  his  uncle  about 

[^dbrfsnnia^  time  or  a  little  after,   and   believed  himself  at 

to  leave  him  at  any  time ;   immediately   aft:erwards  he 

if  and  has  not  gained  any  settlement  since.    At  the  time 

[(*iiper  tnd'liis  uncle  parted  they  had  no  reckoning  and  did 

""rt  incnds. «- Lord    Kenton.    The  facts  stated  in  the 

esse  negative  any  hiring :  indeed  that  argument  applies  as* 

the  first  as  to  the  second  service,  and  the  justioeir  have 

ly  sakl  that  there  was  no  hiring  during  the  first  service.' 

^  state  that  before  the  pauper  returned  to  his  uncle  the 

p  2 
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Apaupcr  placed 
by  thepanah 
with  a  pa- 
rishioner, upon 
an  agreement 
between  the 
latter  and  the 
pariah  officers 
to  find  board, 
washing,  «nd 
lodging  for  the 
pauper  at 
2f .  €d.  per 
week,  and  that 
the  pauper  waa 
to  do  wbat  he 
Was  set  about, 
does  not  con- 
stitute the  rehi- 
tion  of  master 
and  servant  iie- 
tween  such 
parishioner  and 
the  pauper  so 
as  to  enable  the 
latter  to  gain  a 
settlement  as 
by  hiring  and 
service.     Nei- 
ther does  such 
relation  arise  by 
implication 
from  a  continu- 
ance of  senrioes 
by  the  pauper 
to  the  parish, 
loner;  liring 
with  him  as 
before,  after  the 
parish  had  re- 
fused any  lon- 
ger to  continue 
the  parochial 
allowance;  and 
the  pauper,  who 
was  a  Green- 
wich  penabner, 
going  Uiere 
twice  a  year, 
without  asiuDg 
receiring 


latter  proposedt  to  him  <'  to  come  and  live  with  liim.as  btfore,'' 
tliat  if,  Id  the  same  relaticm.  This  excludes  the  idea  of  any  hiring 
for  a  year*:  I  do  not  wish  to  break  in  upon  those  cases  where  it 
has  been  determined  that  a  general  hiring  is  a  hiring  for  a  jear, 
or  that  a. hiring  under  certain  circumstances  may  be  presumed; 
and  if  the  justices  in  this  case  had  found  that  there  was  a  yearly 
hiring,  it  would  have  concluded  the  case.  But  here  thevhaie 
expressly  found  that  the  first  service  was  not  under  any  hirio|p 
and  that  the  second  was  ^*  as  before/'  And  we  cannot  contrsdict 
these  facts,  and  introduce  our  own  conjectures  on  the  subject,  is 
opposition  to  this  finding. 

276.  Rex  s.  RicJdnghaU  (a),  E.  T.  46  G.  3.  7  East,  373.  —Tw 

justices  by  an  order  removed  i/.  Saunderst  his  wifb,  and  daugfatefi 

from  RicldnghM  Superior  to  RickinghaU  Inferior ;  which  order 

was  confirmed  by  tne  Sessions  on  appeal,  subject,  &c.     Tke 

pauper  //.  ^.,  a  Greenwich  pensioner,  setUed  in   Uie  parish  sf 

Redgrave,  came  there  in  the  year  1801,  disabled  by  the  loss  of  s 

leg.     On  the  5th  of  March  in  that  year  the  parish  officers  of 

R.    agreed    verbally     with     Crowe    of    RickinghaU    Inferuff 

limeburner,    that   H.  S.  should  Ifve   with  him  till   the  SCh.  of 

November  following,  and  do  for  him  whatever  he  set  him  about* 

The  parish  of  R.  agreed  to  pay    C.  2^.  6d,  per  week,  and  C 

to  find  board,  lodging,  and  washing  fbr  S,    tjnder  these  term 

S.  lived  with  C  till  Christmas  following,  when  C  went  with  Sr 

to   the    parish   officers    of  J?.,   and   refused   to   keep  him  unjf 

longer  unless  they  would  increase  the  allowance.    They  conseoted 

to  increase  it  to  4^5.  per  week  ;  and  C  thereupon  agreed  tp  take 

S.  again  till  tlie  Easier  following.      S.  returned  and  staid  a^ 

cordingly  in  the  same   manner.     At  Easter  the  parish  of  B» 

refused  to  continue  S.  upon  an  allowance,  and  thereupon  C  seat 

him  home  to  Redgrave^  whence  he  returned  to  C ;  and,  without 

any  new  express  agreement,  continued  to  live  wkh  him  in  tks 

same  manner  as  before  until  October  15th,  18(H>,  when  he  cesse^ 

to  live  with  C  on  account  of  his  marrying.     During  the  time  (fast 

iS.  lived  under  the  first  agreement   wiUi  the  officers  of  &f  fa^ 

attempted  to  absent  himself  from  C,  to  make  holiday;  hot  C 

told  him  he  was  his  servant  by  the  agreement  with  the  parish,  sikI 

that  he  could  not  (;o  without  his  leave ;  which  however  he  duL 

He  went  twice  in  tlie  year  to  London  to  get  his  pension  froa 

Greentvich  Hospital,  and  was  absent  about  two  or  three  weebsts 

time.    He  used  to  tell  C  when  he  was  going ;  but  he  did  OQtaik 

leave,  nor  did  C  refuse.  .During  the  whole  time  5.  lived  with  C» 

he  was  employed  by  him  in  chopping  chalk.     He  did  no  workfst 

any  other  person.     He  slept  in  tlie  parish  of  RickinghaU  Infirj^^ 

and  received  now  and  then  sixpence  from  C.  when  he  did  litifc 

jobs  for  him  on  Sunday $y  and  has  done  nothing  since  togaiflS 

settlement.    While  5.  was  with   C,  after  the  parish  officers  i 

R.  had  refused    to  continue  the  allowance,  he   received  fro* 

them,  on  his  application  for  relief,  at  one  time  10f.6^«>  s^hI^ 

another  2s.  6d* ;   and  once  the    parish  officers  of  R*  took  fir 

themselves  his  pension  from  Greenwich  Hospital.    The.  Sessioair 

besides  confirming  the  order  of  removal,  ordered  the  appeUants  is 

pay  to  the  respondents  the  common  costs  of  40^.,  considering 

the :  ata|ut#  of  the  8  &  9  fT.  3.    imperative  on  them  in  thit 

(a)  See  Rex  r.  DuQton,  /loif,  pi.  SSI. 
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le^KCt.  —  Frbrs,  in  sapport  of  the  order  of  Setsi<RMt  prapoied  to  iMve  of  iIm 
oMmder,  Itt,  U  the  relation  of  master  and  servant  existed  between  pariabiooer  s 
Ifte  pauper  and  C. ;  2dly,  If  the  pauper's  absenting  bimtelf  during  ^^  latter,^>w. 
tiK  •emoe  prevented  the  settlement ;  Sdly,  If  the  magistrates  ^{^  ![^ 
were  obliged  to  give  costs.     Up<^  the  latter  the  Court  gave  no  iiJiniMdof  the 
spam;  and  upon  the  first,  finding  the  opinion   of  the  Court  odwr's goiog. 
lOs^  aeaiRst  him,  as  to  the  agreement  between   the  parish 
'^kus  and  C,  be  relied  principally  upon  the  service-  of  the 
with  C,  from  whence  a  general  hiring  was  to  be  implied, 
die  parish  officers  had  ceased  to  pay  C.  —  But  thb  Court 
\kt>  Ellbmborouoh  C.  J.  absent)  were  clearly  of  opinion  that 
■ettlement  was  gained.    The  relation  of  master  and  servant 
existed  between  S.  and  C     The  former  was  placed  with  C. 
dtt  parish  officers,  as  a  pauper,  to  be  maintaineo  by  him  ;  and 
officers  had  no  authority  to  hire  S.  out  to  the  other. 
flAer  the  parish  allowance  for  S.  was  withdrawn  from  C,  the 
permitted  S.  to  live  with  him  out  of  charity,  without  any 
as  between  master  and  servant.  —  Anderson,  who  was 
'4ave  argued  against  the  orders,  was  not  heard.  —  Orders  * 

id. 
Rex  V.  Stotmarkei,  H.  T.  46  G.  8.  9  FMty  211 —  Re-  a  poor  boy 
from   S*  L.  to  S.    Order  confirmed,   subject,  &c«     The  aUoued  bj  p«. 
being  settled  by  birth  in  .S.,  was  in.  the  year  1801 ,  a  poor  "*  officen  to  a 
at  the  age  of  H,  in  the  house  of  industry  for  the   poor  EH^SjjjyS'**^ 
Mie  incorporated  hundred  of  S.    In  this  hundred  the  directors  ^^^  ^  another 
Eittg  guardians  of  the  said  house  are  empowered,  by  the  penon,  by 
erporating  the  hundred,  to  apprentice  poor  children  for  whom  the  boy 
years.     It  does  not  appear  that  they  ever  exercised  this  was  told  that  he 
:bat  instead  of  bindine  the  children  apprentices  when  of  ]^^>^7  with 

a  ^         i*    t     %         ^^      ft    •  ■        Dim  a  Tear,  to 

ige,  they  were  sent  out  of  the  house  to  their  respective  ^^^  ^  {^y 
\\  snd  the  parish  officers  allotted  them  during  three  years  made  no  ob- 
lar  parishioners,  either  to  retain  them  in  their  own,  or  jecdon,  cot^ 
I  them  with  other  services.  Some  time  before  Miehaelmas^  cemnghknadf 
^i»  the  pauper  was  sent  by  the  directors  and  acting  guardians  ^^^^  '^  accept 
[Ae  house  to  Mr.  R.  of  S.,  to  whom  he  had  been  previously  ^^^ ^^tsain a 
^^  by  the  officers  of  that  parish.     Mr.  i2.,  not  having  em-  gettlement  by 
It  for  the  pauper,  told  him  that  he  (Mr.  72.)   had  pro-  aenring  under 
a  service  for  him  with  Mr.  J.  F.  of  C.     The  pauper  made  **»".  »«ppoied 
don  to  iro,  conceiving  that  he  had  no  discretion  on  the  <**»8»**o'>  ^  • 
On  the  day  afler  Michaelinas,  the  pauper  went  to  Mr.  F.,  ^ 
[received  him,  and  told  him  that  he  would  give  him  clothes, 
be  was  to  stay  with  him  a  year.     Nothing  further  passed 
the  pauper  and  Mr.  R,  or  Mr.  F.   respecting  wages, 
iitture  or  duration  of  the  service.     The  pauper  continued 
F.*8  service  as    a  farming    servant    till   the  following 
ta$  ;  receiving  hi»  clothes  and  maintenance,  and  now  and 
a  little  pocket-money.    On  the  25th  of  September  1802,  the 
was  sent  for  by  Mr.  j$.  of  S.,  to  whom  he  had  been  al- 
(m  the  same  manner  as  he  had  been  in  the  fmner  year  to 
•It)  for  the  following  year.     On  the  ensuing  Michadmas 
^  pauper  went  to  Mr.  &,  who  gave  him  a  holiday,  on  that 
^ibe  foUowing  day ;  and  having  no  occasion  for  his  service, 
^&told  the  pauper  that  he  had  procured  him  a  service  with  a 
J**j  Mr.  G.  of  Bm  £•    The  pauper  went  to  -Mr.  G.  without 
■^^ing  any  application  to  the  directors  and  acting  guarcUans,  or 
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tb  Ihe  parish  officers,  and  contiiiued  with  Mr.  6.  tiU  MuMmn 
180dy  in  the  same  sUuatioa  a«  be  had  done  before  with  .Mr. /« 
The  pauper  himBelf  made  ao. agreement  with  Mr.  G.  or  mith 
Mn  jP.  respecting  w ages,  or  the  nature  and  duration  of  his  serm 
with  them;  noj  was  he  consulted  on  the  subject,  either  by  Mr.^ 
or  by  Mr.  iS,*  to  whom  he  had  been  previously  allotted ;  but  c^mi* 
ceived  himself  obliged  to  accept  these  services,  as  being  under  tk 
control  and  jurisdiction  of  the  house  of  industry  and  of  the  psriA- 
officers  of  /S.,  where  the  directors  and  acting  guardians  had  first  sent 
biffl.-^LoRD  Ellenborough  C.J.    All  the  parties seera to htiw 
acted  under  the  idea  that  tlie  boy  was  a  parish  slave,  who  m^ 
be  handed  over  from  one  to  another,  and  disposed  of  as  tbey 
pleased,  but  there  was  no  agreement  by  him  to  either  of  the 
services  in  which  he  was  engaged :  he  submitted  to  them  becsuie 
he  thought  himself  obliged  to  do  whatever  they  bid  him.    If  we 
were. to  hold  this  sufficient  to. give  a  settlement,  we  should  establiflb 
a  new  head  of  settlement  bi/  dUotmenU    The  law  gave  these  di» 
rectors  of  the  house  of  industry  a  certain  power  to  apprentice  out 
poor  children  ;  and  instead  of  executing  that  power  in  a  proper 
manner  as  the  act  directs,  they  assume  to  themselves  a  power  to 
hand  these  children  over  to  the  officers  of  their  respective  parishes: 
who  again  hand  them  over  to  others ;  and  so  they  are  shifted 
from  one  to  another.     And  now,  because  this  boy  has  done  the 
work  which  he  was  made  to  do,  and  eat  the   meat  and  worn  the 
clothes  which  were  provided  for  him,  it  is  argued  that  be  bsi 
adopted  so  many  contracts  of  hiring,  to  which  he  was  no  party, 
and  which  were  made  without  any  consideration  of  his  will  awi 
consent.     But  the  adoption  of  a  contract  must  be  the  act  of  a 
free  agent :  and  at  what  period  of  time  is  he  found  by  the  case 
to  have  consented  or  contracted  at  all  ?     On  the  contrary,  it  is 
stated,  that  when  told  by  R^  that  be  had  procured  a  service  fa 
him  with  F,  the  pauper  made  no  objection  to  go,  conceiving  ihi 
he  had  no  discretion  on  the  subject.     And  again  it  i£.  stated  thft 
the  pauper  made  no  agreement  with  F.  or  G.  respecting  VMigcfi  or 
the  nature  and  duration  of  his  service  toith  them  :  nor  xoas  he  ow- 
stdted  on  tJie  subject  by  either  of  the  persons  to  vohom  he  had  bte^ 
allotted  ;  but  considered  himself  obliged  to  accept  these  servifi$h  ^ 
being  under  the  control  of  others.     Then  can^a  person  who  is  con- 
sidered as  a  slave,  and  conceives  himself  to  be  such,  be  coneidered 
'  as  having  adopted  the  acts  of  his  master  ?     It  is  against  csiau^ 
sense  so  to  construe  his  involuntary  acquiescence.     In.  tliectt^ 
alluded  to,  where  the  pauper's  misapprehension  of  the  coatnct 
of  hiring  has  been   held  not   to.. vary  the  legal  effect. of  it,  the 
pauper  meant  to  exercise  a  contracting  power,  though  he  mif^ 
the  legal  effect  of  the  contract  which  he  had  made.  <-r-  The  9^ 
Judges  assented:   and  Le  Blanc  J.  added,  that  he  hoped  Ae 
conseijuence  of  this  decision  would  put  an  end  to  the  iroprop^ 
practice  which  the  directors  of  the  hoose^  of  industry  had  adopt* 
ed  in  sending  the  children  out  of  the  house   to   the  respective 
parish  officers  to  place  out,  instead  of  providing  for  them  in  tte 
manner  pointed  out  by  the  act.  —  Orders  confirmed. 
KoMitlement      .  278.  Rex  v.  Rushulme(a),  M.  T.  49  G.  3.  10  Easty  825. -^Ti^ 
can  be  gained  by  pauper  was  hired  to  J.  T.  of  Rushulme^  for  four  years,  with  liberty 
serving  under  a  ^0  leave  a  week  every  year  to  see  his  friends,  and  he  sen*ed  d» 
contract  of         ^^^^^  y^^g^  accordmgly.    The  question  for  the  Court  was,  if  tl* 

(a)  S«c  Rex  II.  Turvey,  pott,  pi.  334. 


fai^MMd  AiettlcBcnt  in  IL — Lorb  ELtRitBenoiitta  C.  J»  ^Mring  foe  four 
iii  mng  for  a  period  of  four  years,  with  an  exception  of  a  7^*^  ^^^ . 
is  vrtry  year ;  taat  is  to  be  takea  diatributively,  a  week  out  ^^^^y  ^^  ~* 
ijnr.    Therefore  the  master  had  no 'dominion  OTer  the  ^^^JS^i    ^ 
for  any  one  entire  year^  but  only  for  one  year  lainus  one  every  yew  to 
I  that  year,  and  bo  on.  —  Orden  quashed.  see  hU  friends. 

Suy.  Honoick^  H.  T.  49  G.  3.  10 Ecut^  480.-*  Eenaoval  UnderahiriBg 
Hmaick  to   Heap^.     Order  .quashed*  subject,   &c»     The  and  service  ibr 
rvashired  as  a  bleacher  and  crofter  for  a  year,  at  the  wages  *  y**  ^ 
aveek,  to  serve  Messrs.  ^.dlt^«,  whose  workaareatl/eao^.  [^onnt!^*- 
■8  all  that  passed  at  the  time  of  hiring.    He  continuea  m  tiiough  by  tfa* 
aerrice  for  the  year ;  residing  in  Hmpy^  but  not  in  his  maa*  pncike  of  tli*. . 
m ;  and  was  employed  to  do  the  general  eroAer*s  business*  maonfiMsioiy, 
works  each  bleacher  is  directed  by  his  masters  to  ^et  up  7*^]^^ 
number  of  pieces  within  the  week.     The  task  set  is  cat-  pointed  weekV 
It  the  race  of  so  many  pieces  a  day  for  six  days.    The  work^andoa 
ii  not  stinted  to  hours ;  if  he  finish  his  work  in  less  than  the  Amdayebeni^ 
Minted,  the  rest  of  the  time  is  his  own,  to  do  as  he  pleases :  go  where  be 
more  than  the  appointed  work,  he  receives  for  over  work.  pl«se»>  without 
neglected  his  work  in  the  week  days,  the  pauper  has  oc-  fo,.i°^^^ex-' 
ly  made  up  for  his  loss  of  time  by  working  on  Sundays  /  pr^ss  contract 
was  his  own  act  and  deed.     The  pauper  on  Sundays  went  for  ayesj*,  with, 
he  pleased,  without  asking  his  master's  leave.    Messrs.  A*  out  an  express 
isever  engaged  or  employed  their  bleachers  to  work  on  SuH'  ^^^^Ption. 
They  had  nothing  to  do  with  them  on  Sundays.  —  Lord 
DOftouGH  C.  J.  If  the  argument  be  pushed  to  the  extreme, 
is  not  any  contract  of  hiring,  iu  which,  there  is  not  some 
d  exception.     The  ]aw  of  the  land  breaks  in -upon  such  con- 
II  these  on  the  Sundays^  and  the  master  in  this  case  had  as 
ri^to  the  pauper  for  tlie  whole  year  as  the  law  of  the  land 
Mov  at    The  distinction,  however,  is  clear,  between  this  and 
relied  on.     Here  is  an  express*  hiring  for  a  year,  and  no 
exception  in  the  contract  of  any  part  of  the  year.     But 
an  attempt  to  introduce  an  implied  exception  from  the 
ice  of  the  particular  house  of  manufacture  in  which  the 
was  engaged,  though  implied  exceptions  in  the  times  of 
by  the  custom  of  the  country,  have  been  held  not  to  break 
general   contracts  of  hiring  for  the  year. —  Order   of 
quashed. 

Wl  Rex  V.   Ovemorton,  E.  T.  52  G.  3.   15  Easi,  347.  —  Re-  An  unmMned 
^■^fiom  0.  to  jR.     Order  quashed,  subject,  &c.     On  Monday  "nan  agreed  o« 
^  Miehadmas-day,  viz.  Octo6er  17, 1803,  tlie  pauper  was  hired  Jj^^jJoe. 
to»TeMr.  J.  of  O.,  for  the  year  ^  at  9s,Sd.  p^r  week.    He  served  ^  ,^,^8  ^/^ 
^^^  that  hiring,  and  regularly  received  the  9^.  6d,  every  week,  till  master  for  the 
'he  13th  of  October^  on  which  day,  for  the  last  time,  he  received  year,  at 
^^  Three  or  four  days  previous  to  the  13th  of  October^  he  had  »s.6d.^erweek, 
teomrenation  with  his  master,  and  agreed  to  serve  him  for  ono^A^r  SJIT^^^'^^Lm 
W  at  lOi.  a  week.    On  the  20th  of  October  he  received  10*.,  SHsth^ 
''"'^ittniog  which  no  explanation  took  place  at  the  time  ;  but  the  October  1804, 
Pipertudthat  he  received  it  under  the  netv  hiring.    He  con*  three  or  four 
*»«ed  in  the  service  all  that  year  and  seven  weeks  after.     He  days  before 
^mttried  eight  weeks  after  the  first  hiring.  —  G  rose  J.  ^^^^^^ 
"'■itefer  the  decisions  might  originally  have  been  upon  the  con-  ^^^  maSed) 
^^l^^of  the  statute,  the  rule  of  law  is  now  inveterate,  that  if  he  agreed  with 
^jotticas  6nd  a  hiring  for  a  year,  and  a  continued  service  for  a  his  master  to 
y^}  though  not  under  the  same  hiring,  that  is  decisive  to  give  a  ""^  W»  ^^ 
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anoiAd^^ti  MttlemeBt^— LaJBukVc  J.  The  Semam  wonldbave  done  bettv 

lOfe.  a  week.  Hot  to  httvc  fond  any  special  case ;  for,  strictly  speakiag,  iti»a 

wU^^iiim  he  question  of  ikcti  whediec  the  first  cootract  was  to  be  for  a  ]rev,ev 

9M^0^^  only  to  the  end  of  the  eurrent  year.    But  if  they  thought  itim 

and  acrved  mora  ^J  ^  endure  to  the  end  of  the  current  year,  they  irauMlMm 

than  a  year  come  to  a  different  decision.    But,  however  equivocal  the  t» 

aftmpaids:  pression  might  have  been  at  first,  when  the  master  and  servant  on 

Held,  that  tfaia  the  13th  of  October  in  the  following  year,  spoke  of  a  contract  for 

^^^^  aao^A^  year^  that  showed  that  they  intended  a  yearly  VAf 

STIaaiaioni  Then  there  was  clearly  a  continued  service  of  the  same  descri(itMS 


m^ht  draw  the  for  a  year. — Batlkt  J«  The  Sesnons  were  the  proper  judgsi  to 
oonclmsion  that  draw  the  conclusion,  as  to  whether  the  origtnid  oantract  wb 
Uw  original  dissolved  before  the  end  of  the  year ;  and  I  cannot  say  they  ham 
1^^^^  done  wrong.  There  was  no  reason  for  dissolving  it. «- Order  flf 
of  syn?*^       Sessions  confirmed* 

and  notmeraly  for  die  current  yeir  of  ISOS,  and  that  there  was  a  sufficient  iervioeof  a  year,  ooopM 
with  fluch  hiring,  to  gain  a  settlement. 

Where  a  poor  281.  Res  Y.  DuntoHf  E.  T.  52  G.  8.  l5E(utfS52.  —  Remoral 
boy  of  A  agreed  f^m  /,  to  D.     Order  confirmed,  subject,  &c.     The  pauper  being 

fc^*o?lB  to"     *®"'^^  *°  ^r  ®"®  -^^^  ^'^  *®  '^■™'  "  ^""^  y^^  ^*^*'"8^  ^°f^  ^** 

go  home  with  "  "^>  *°^  ^*"^  ^^J  ®^  thatch,  or  do  whatever  else  you  are  bidden  ?" 
him,  and  do  The  pauper  said  he  was  willing ;  and  iS.  took  him  home  to  his  house 
whatever  he  was  in  /.  This  happened  a  little  before  Michaelmas  1 809,  and  the  pauper 
bWden (nothing  was  then  about  16  years  of  age.  Nothing  was  said  about  wages; 
being  said^^mt  ^^^  neither  then,  nor  at  any  other  time,  was  any  other  agreement 
imdnoTubse^  "^ade  between  the  pauper  and  S.  A  day  or  two  afterwiffds  S. 
quent  agree-  ^d,  <<  I  see  you  are  in  a  bad  state  about  clothes ;  if  you 
ment  being  cannot  get  clothes,  I  cannot  keep  you.**  Tlie  pauper  replied, 
made^  he  gains  «  The  overseer  of  2>.  will  fmd  me  clothes.**  On  the  next  day  tlw 
•  settlement  by  pauper  and  5.  went  to  the  overseer,  who  undertook  to  provide 
fn^^j^lj^  clothes,  and  asked  S.  what  he  would  give  him  a  week.  5.  en- 
the  overseer  of  g<>gcd  to  pay  Is.  &  week  to  the  overseer.yor  the  parish,  on  acc(mni 
A,  a  day  or  two  of  dothesjound.  The  overseer  then  gave  an  order  for  the  clotbes 
after  such  the  pauper  wanted.    The  overseer,  in  the  presence  of  S.,  ssked 

dSS^irith  °"  ^^^  pauper  if  he  went  willingly  into  S.'s  service.  The  pauper 
h»  master  to  replied  that  he  did.  S.  during  the  service  occasionally  give 
find  the  boy  in  ^^^  pauper  small  sums.  About  four  months  afler  the  pauper  hsd 
dothes.  for  been  in  the  service  of  iS.,  the  latter,  unaccompanied  by  tbe 
^hic^the  mas-  pauper,  and  without  his  knowledge,  went  to  the  overseer  and 
to2le*"*^^^  told  him  that  he  could  not  keep  the  pauper  any  longer  if  be  wss 
'^■■*^i«Mmr»mr  ^  P*3^  the  1*.  a  week.  The  Dverseer  released  S.  from  the  pay- 
ment, and  tbe  pauper  staid  the  year  out  in  S.'s  service.  At 
Michaelmas  1810,  S.  said  to  the  overseer  he  would  have  tbe 
pauper  no  longer  without  fresh  clothes :  to  which  the  overseer 
said  that  he  must  wait  till  the  town  meeting,  which  would  take 
place  in  a  fortnight.  The  overseer  then  asked  the  pauper  if  be 
was  willing  to  live  with  S.  another  year  ?  He  said  that  be  was 
willing,  as  he  used  him  very  well.  The  overseer  asked  S.  ts 
make  the  pauper  some  allowance.  S»  promised  to  gire  bhn  t 
pair  of  shoes,  and  to  do  the  best  he  could  for  him.  The  pauper 
served  the  second  year  with  S.  who  gave  him  a  pair  of  shoes,  and 
laid  out  \l.  8f.  6^.  in  the  purchase  of  clothes  for  him.  —  It  wSS 
contended  in  support  of  tne  orders  that  there  was  no  contract 
of  hiring  between  the  pauper  and  S.,  but  that  theC5mtract,  if  any, 
was  between  S.  and  the  overseer:    and   the  cases  of  Gregory 
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'Stalt?.'jNfiiiMifer(ik)9  and  J2^V.  BiikinghM  Iwfkriori  wereeiteflU  (ii).^iiiii^pl.9a»,- 
•^ttosB  J.  The  qiietlion  is,  Whether  the  contract  wac  made  by  (6):<l»iie,pl.979. 
tbe  master. with  the  boy^  or  with  the  overseer?     Nomt,  the  boy 
•ftiedand  dedai^d  hiniBelf  williag  to  serve  the  master,  and  the 
Bisrter  agreed  to  take  the  boy,  before  any  intervention  of  the 
paralNineer:  and  though  facts  were  afterwards  stated  to  show 
that  reference  was  made  to  the  officer,  yet  that  was  only  to  enable 
die  boj  to  make  the*  contract  by  getting  dothes  from  the  over-' 
seer,  vidioot  which  the  master  refused  to  keep  him.— Le  Blanc  J. 
Here  there  was  an  original  agreement  for  hiring  and  service 
between  the  boy  and  his-  master,  before  the  overseer  knew  any 
ifailg  of  the  matter;  how  then  can  it  be  said  to  be  a  contract 
mule  between  the  master  and  the  overseer  for  the  letting  out  of 
the  boy,  without  the  real  assent  of  the  latter.     The  law,  indeed, 
nys,  that  an  overseer  cannot  contract  for  the  services  of  the 
pBoper  without  his  conaent ;  but  there  is  no  law  which  says  that 
SD  overseer  may  not  furnish  the  pauper  with  clothes  to  enable 
bim  to  make  a  contract  of  hiring  with  another.    When  S.  ob- 
jected to  keeping  the  boy  for  want  of  clothes^  the  latter  said  he 
ffouki  apply  to  the  overseer,  who  was  to  him  in  loco  parentiis 
and  it  is  true  that  when  the  master  met  the  overseer,  it  was 
agreed  between  them  that  the  master  should  pay  the  other  1#.  a 
week  for  the  parish,  to  reimburse  them  the  expense  of  the  clothes : 
but  the  overseer  himself,  in  iS.'s  presence,  asked  the  boy  if  he 
were  willing  to  go  into  S*%  service ;  and  the  boy  answered  that 
he  was  willing.  —  B  ailxt  J.    The  boy  acted  throughout  suojure  r 
he  chose  hia  own  master,  and  fixed  his  own  terms:  and,  there* 
ion,  I  can  see  no  objection  to  his  gaining  a  settlement  under-  the 
eoBtract  of  hiring  maide  by  him.  —  Order  quashed. 

m.Bay.  BMorough{e),  M.  T.  58  G.  5.   IB. 8^  A  A 15.  -^  Re-  When,  by  • 
moval  from  Bas/ord  lo  Bilborough.  —  Order  confirmed,  subject,  P"®^  amtrsct, 
^— The  pauper's  settlement  in  the  appellant  parish  having  been  !j!!JI^t?L^w 
eitabJished  by  evidence,  it  was  proved,  that  the  father  of  the  UieMuper to 
pauper  subsequently  made  the  following  parol  agreement  with  one  inakcttockings 
IF.iS.,  that  ;S.  should  teach  the  pauper  to  make  stockings  during  during  the  your, 
the  year  next  ensuing,  and  should  receive  the  sura  of  £/«  2f .  for  ^  ^hich  he 
audi  instructions;  that  the  pauper  should  have  his  earnings,  and  ^^!]^^ 
|N^  &  for  the  use  of  his  frame,  needles,  and  other  utensils,  and  pauper  wu  to 
and  for  seaming  such  stockings  as  the  pauper  should    make,  hftvo  his  eon- 
One  ^iiiea  was  {mid  at  the  time,  and  the  other  1/.  1#.  was  to  ingtf  k*>7iiV  hk 
be  paid  by  instalments  of  1#.  a  week  during  the  continuance  of  master  for  the 
the  agreement.    ITie  pauper  went  to  learn  the  buaineas,  and  4*^^^^** 
vwk  for  8.  in  the  manner  specified,  and  continued  to  do  so  a  year  Mupwconti- 
^  a  hal^  during  which  time  he  paid  the  second  1/.  Is.  at*U.  nued  in  the 
per  wed[,  and  the  stipulated  price  for  the  use  of  the  frame,  &c.  service  a  year 
duRBg  the  year  and  a  half  the  pauper  resided  ip  the  respondent  *>>^  fj?||^  '* 
P«ih.— Lord  Ellenborough  C.J.    In  this  case  the  pauper  JJ^  ^ 

never  contracted  to  serve  the  master,  the  only  agreement  was,  notnlnTBet- 
that  the  master  should  teach  the  pauper  for  a  year.    In  Rex  v.  Uement  by 
Burbaek  ((f),  there  was  an  agreement  on  die  part  of  the  pauper  to  hiring  and  ser- 
workfortwo  years:  that  forms  an  essential  distinction  between  "^^e. 
^  two  cases.  —  Order  of  Sessions  confirmed.  {d)P9H^\.s  1  s. 

S68.  Eex  r.  Sow,  M.  T.  58  G.  3.     1  B.  Sf  A.  178. «--  Removal  WheM»fc»i1e 
ftwa  C.  lo  5.-*  Order  confirmed/ subject,  &c.  — The  pauper  Mtoml^d 

(e)  See  Bex  v.  St.  Mary  Kidwelly,  pwl,  pL  3S7.  "^^ ,     ^  * 
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ywrbgrthswife  bMg  Bcttled  at  K*9  waB  biredyiB  Niavember  18ld»  by  thewifbef 
of  its  reputed  x>.,  of  S^  SoT  a  jcar»  aiMv.  irages,  and  wbat  clothes  Mo.  A 
^f ^*  ?'^  ^u  *  pleased. .  Pcamwalj  to  this  hiring,  the  paaper,  who  is  a  ntorai 
n^-^^  daud-«  rf  i>.,  lived  with  her  mother  a.  Jf .  ««1  the  biriosM 
far  time  yean,  ^^  ^"^  puroose  of  ^Qing  a  setttemeBt  lu  S.  As  sooq  »  in 
but  afker  the  '  was  hired,  she  went  into  the  service  of  D.,  served  him  for  a  yesj 
first yearno  and  continued  to  live,  with  him  until  the  month  of  Jukf  I&I61 
w^ges  were  when  she  went  away ;  during  the  whole  of  which  time  she  dii 
f^l  ^L  r^l     the  household  work,  as  she  did  during  the  first  year,  but  no  d» 

tbere  any  new  tii  «  ^-         i"'»«-         <\i 

contract  of  versatMR  took  place  between  the  parties  about  htnng  alter  m 
biring:  Held  iras  SO  hired  as  aforesaid  in  Nxnember  1812,  and  there  wsim 
that  the  Sessions  second  hhring,  unless  from  continuance  in  the  service  of  D.t 
7^M|!*™J^  hirhig  ought  to  be  implied,  which,  ib  the  (minion  of  the  SetaoBi 
after  t^time  "°^^  '^^^^  circumstances  stated,  it  ought  not.  Some  mosib 
she  did  not  con-  ^^^  the  expiration  of  the  first  12  mon^s,  Z>.  gave  the  paiper 
Unueonthe  tf-t  50t*  thereof  for  the  first  year's  wages,,  and  desiring  hecti 
terms  of  the  keep  the  remaining  SOf.*  and  say  nothing  about  it.  Thepaoper 
original  hiring,    never  afterwards  received  any  sum  on  account  of  wages,  but  re* 

ceived  at  difierent  times  clothes  and  pocket-money.  D.  at  Laif 
Day,.  .1616,  removed  with  his  family  to  the  hamlet  of  C; 
the  pauper  removed  with  them,  and  continued  to  live  with  ihemtiU 
the  month  of  July.  The  Court  of  Quarter  Sessions  further  M, 
that  there  was  no  fraud  in  this  case.  —  Lord  Ei^LENBOftooei 
C.  J.  1  cannot  set  the  Sessions  more  right  than  they  have  itf 
themselves.  They  have  drawn  the  riglit  conclusion  (rom  tbe 
facts  before  them ;  tlie  pauper  was  hired  for  a  year,  and  50i 
were  paid  to  her ;  diat  was  paid  with  another  sum^  and  there  i 
DO  question  that  the  one  sum  was  paid  as  wagesy  and  the  odaf 
as  bounty ;  it  is  true  that  the  service  continued  the  same,  M 
Ibere  was  not  any  hiring  for  the  second  or  any  subsequent  jea 
Not  being  able  to  find  fault  with  the  inference  whidi  the  Sep 
sions  have  drawn,  I  think  there  is  no  ground  to  disturb  the  onkft 
Suppose  an  action  had  been  brought  by  this  servant  for  wages  dM 
to  her  for.  her  service  during  the  second  year,  and  the  jury  liad  doM 
what  the  Sessions  have  done  here;  the  Court  upon  motion  wodi 
not,  under  the  circumstances  of  this  case,  have  granted  a  oe*  ' 
trial.  Although  the  service  continued  the  same,  there  was  noti 
hiring  for  the  second  year  as  there  was  for  the  first.  -—  BAYtxri* 
I  think  the  Sessions  have  done  perfectly  right;  where  theftf<>f* 
arc  not  related,  it  may  fairly  be  presumed,  from  a  continuBKe  ia 
the  service,  that  the  terms  on  which  they  continued  are  tbeiiDe 
as  during- the  prececGng  year.  But  where  the  relation  of  iatbtf 
and  child  subsists,  the  ground  for  that  presumption,  fiails,  aadlNii 
thete  are  a  variety  of  circumstances  to  show  that  there  waiiit 
any  newhirii^. ,  The  parties  were  living  during  the . second y^  j 
upon  difierent  terms  from  what  they  lived  .during  the  fint«* 
Abbott  J.  I  think  the  Sessions  were  perfectly  justified  in  ded^ 
ing  this  cose  as  they  have  done,  inasmuch  as  after  tlie  first  yetfi 
the  pauper  was  living  as  a  child  with  her  parent,  and  not  af  i 
servant  with  her  master.  —  Holroyd  J.  It  was  the  province*  ' 
the  Sessions  to  draw  their  own  conclusion  and  I  think  they  bait 
drawn  it  rightly.  —  Order  of  Sessions  confirmed. 
To.im^n valid  284.  Rex  v.  Houghton-le- Springs  H.  T.  59  G.S.  2B.^^^ 
oonttadofhir-   ^.^  Removal    from    Houghton    to    Harrflton.  —  Order  quasbe* 


^"SitKr*^  subject,  &c.  —  The  pauper,  on  tlie  12th  day  of  OaoBer  1805,  di* 
'  "*  executed,  together  with  61  other  persons,  a  deed,  which  prnpo^co 


StbT^S*]    .    or  XKB  GOiiTBiicEr  Off  sia»o«  ^ig 

fo  be  An  bdentiire,  whereby  it  was  whneBied,  that  they  wlidse  lolutely  necM^ 

oaiDes  or  marks  were  thereunder  written,  and  seals  aiBaed,  for  sHry  that  th^ 

aod  ia  coonderatioD  of  one  shilling  a  piece  then  received,  and  of  contract,  when 

certain  irages  to  be  paid  to  them,  had  hired  and  hound  themsdves  ^7  ^^^»  ^^^^ 

to  J.  C,  to  be  his  servants,  workmen,  barrowmen,  hewers,  and  ^  "^J|^  ^ 

{■tteo  of  dnd,  or  drawers  of  horses,  from  the  ISth  of  October  \^  sufficient  that 

next  emng^  tiU  the  Idth  di^  of  October  1806«     This  deed  was  he  accepted  Hie 

executed  by  pauper,  but  it  was  not  signed  by  7.  C.    The  pauper  services  on  the 

eoiered  into  the  service  of  T.  C.  in  pursuance  of  the  deed,  on  the  *f"3'®^*5* 

181k  of  Octo^fr  1806,  and  continued  in  that  service  till  the  18th  ^ll^oJlp  where 

dOefober  I8O69  <uid  received  the  wages  specified  in  the  deed,  ^  pauper'exe- 

asd  lived,  during  the  whole  of  his  year's  service,  in  the  township  cnted  a  deed, 

of  1/arroton.    The  Sessions  thought  that  the  deed  was  not  legally  by  which  he 

Bdnissible  in  evidence,  because  it  was  not  executed  by  21 C,  and  became  hound 

Bonsidering  further,  that  without  it  there  was  no  sufBcientiSvidence  ^/^*fo** 

)f  a  Inirng  for  a  year,  they  quashed  the  order.  —  Batlbt  J*  y^^  and  after- 

Fbe  ooly  question  in  this  case  is»  Whether  the  execution  of  the  ^wia  ooiarad 

adeoture  by  the  servant  only  is  sufficient  to  constitute  a  valid  into  and  c^o- 

mitnict  of  hiring  ?     Now,  in  order  to  do  that,  there  murt  be  an  tinned  in  lili 

ibiigation  both  on  the  part  of  the  servant  and  the  master ;  here  it  !JJ[J^  j?i^ 

I  aofflitted,  that  the  execution  by  the  servant  bound  him  to  serve  ^dd  that  au^ 

K  a  year,  and  the  objection  is  only  that  the  -master  was  not  deed,  alihough 

i^naJiy  bound   to  keep  him.    But  if  the  master,  knowhig  the  noteveci^ted 

enns  by  which  the  servant  is  bound,  accept  his  service,  then  I  by  the 


Ebend  that  the  agreement  must  be  considered  binding  on  him,  ?"^*^  ^  fT?. 
igh  he  has  not  executed  the  deed.  For  it  is  laid  down  in  eTTdene^to 
S».  Liit,  2S0  b,  n,  1.,  that  a  party  who  takes  the  benefit  of  a  deed  show  the  urms 
tkound  by  it,  although  he  has  not  executed  it.  But  the  Sessions  of  the  fairing, 
ive  not  found  the  fact,  that  the  master  had  this  knowledge :  and 
Uiough  it  is  probable  that  they  would  have  found  it,  still,  having 
opped  the  case  in  limine,  it  must  now  go  hack  to  them  to  have 
A  fact  determined.  Their  proper  course  would  have  been  to 
sve  received  the  deed  in  evidence,  and  then  to  have  permitted 
le  party  to  have  proved  such  facts  from  which  the  knowledge  of 
a  contents  by  the  master,  and  his  acceptance  of  the  service  on 
iko&etenng,  might  be  inferred.  —  Holrotd  J.  The  only  difii- 
mHy  in  this  case  is,  that  the  Sessions  should  haye  found  the  fkct 
fthe  acceptance  of  the  service  by  the  timster,  under  the  temis 
f  tbe  deed.  It  is  stated,  that  the  servant  continued  in  the  service 
or  a  year;  and  if  it  had  been  found,  as  a  fact,  that  the  master 
^  cognizant  of  the  contents  of  the  deed,  hn  receiving  the 
^'^  in  pursuance  of  it,  would,  in  point  of  law,  have  been  a 
'^ceakig  him  on  the  terms  therein  contained,  which  wonid  he 
ttffieieat  to  confer  a  settlement.  It  is,  however,  for  the  Sessions 
•  find  these  facts,  and  to  draw  this  inference.  —  Case  sent  back 
iSesBuna.  >,.. 

^.  Rex  v;  Cktis^^  Parish,  M.  T.  SG.*.  9'B.if  C.459.—  A  B,at  W 
vo  jtoticea  made  an  order  for  the  removal  of  if.,  J.  his  wife,  and  yesrs  oTa^; 
.  wit  daughter,  ^om  St.  M.  G.  to  Cl  parish^  and  upon  appeal  weMtto  C  D, 
le  Sessions  confirmed  that  order,  subject,  &c.    The  father  of  the  5LJ^*  "^ 
»per  was  settled  in  C.  parish,  and  the  pauper  lived  with  his  ^^^^^^^ 
ttaots  till  he  was  about  10  years  old,  when  he  went  to  Mr.  P.  ^^  ^^,  hewna 
^  neat  and  clothes,  so  long  as  he  had  a  mind  to  stop.    P,  then  to  do  what  he 
ved  at  Craik^  and  was  a  wood-carrier,  and  had  two  farms.     The  could,  and  what 
KV«r  was  to  do  what  he  could,  and  what  he  was  bid.    He  staid  •*  ^^  "*• 
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jfwrbjr  tilt  wife  bMgsctlled  at  K.y  waBbked^ia  Ntfoeadter  181d»  by  tbewifeof 
of  its  reputed     D,,  of  iS^  .for  a  jcar*  atfOf.  wagefl,  and  what  clothes  Mn.  A 
^^'d°^^  pleased. ,  Pfeviously  to  this  hiring,  the  pauper,  who  ia  a.ntuni 
bouu^U°work  '^"i"^^"^"'  ^  ^t  ^^^^^  ^^^^  ^^^  mother  at  K.,  and  the  hiring  m 
for  time  yean,    ^^i*  ^^^  purpose  of  gaining  a  settSement  in  ^.     As  sooq  sb  ihs 
bat  after  the       was  faired,  she  went  into  the  service  of  .2)»,  sorved  him  for  a  yesTi 
first  year  no        and  continued  to  live  with  him  until  the  month  of  Jufy  1816» 
wages  were        when  she  went  away ;  during  the  whole  of  which  time  she  did 
Sere  any  new     the.  household  work,  as  she  did  during  the  first  year,  bat  no  coo* 
contract  of         versation  took  place  between  the  parties  about  luring  after  dK 
hiring:  Held     was  SO  hired  as  aforesaid  in  November  18 IS,  and  ti^re  wss  so 
that  the  Sessions  second  hhring,  unless  from .  continuance  in  .the  service  of  D.  t 
werowarrwted  biring  ought  to  be  implied,  which,  in  the  (minion  of  die  Sessiaoi) 
after  thaf  time    ^°^^  '^'^^  circumstances  stated,  k  ought  not.    Some  momlH 
she  did  not  con-  ^^'  the  expiration  of  the  first  12  months,  i>.  gave  the  pauper 
tinue  on  the       A,  50f »  thereof  for  the  first  year's  wages^  and  desiring  her  is 
terms  of  the        keep  the.  remaining  50f.,  and  say  nothing  about  it.     Thepaaper 
original  hiring,    never  afterwards  received  any  sum  on  account  of  wages,  but  re- 
ceived at  difierent  times  clothes  and  pocket-money.    D.  at  Lad^ 
Dayy  .1816,    removed   with    his  family  to   the  hamlet  of  C; 
the  paup^  removed  with  them,  and  continued  to  live  with  them  till 
the  month  of  Jidy.    The  Court  of  Quarter  Sessions  further  find, 
that  there  was  no  fraud  in  this  case.  —  Losd  Ellenbokoogh 
C.  J.    1  cannot  set  the  Sessions  more  right  than  th^  have  set 
themselves.     They  have  drawn  the   right  conclusion  from  tbe 
facts  before  them ;   the  pauper  was  hired  for  a  year,  and  50t» 
were  paid  to  her;  that  was  paid  with  another  sum^  and  diere  is 
no  question  that  the  one  sum  was  paid  as  wages,  und  tbe  other 
as  bounty ;  it  is  true  that  the  service  continued  the  same,  but 
Ibere  was  not  any  hiring  for  the  second  or  any  subsequent  year. 
Not  being  able  to  find  fault  with  the  inference  which  the  Ses* 
sions  have  drawn,  1  think  there  is  no  ground  to  disturb  the  order* 
Suppose  an  action  had  been  brought  by  this  servant  for  wages  due 
to  her  for  her  service  during  the  second  year,  and  the  jury  liad  done 
what  the  Sessions  have  done  here;  the  Court  upon  motion  wouM 
not,  under  the  circumstances  of  this  case,  have  granted  a  nev 
trial.     Although  the  service  continued  the  same,  there  wss  note 
hiring  for  the  second  year  as  there  was  for  the  first.  -*Ba¥I'£i;«'* 
I  think  the  Sessions  have  done  perfectly  right ;  where  the  parties 
arc  not  related,  it  may  fairly  be  presumed,. from  a  continuaoce  m 
the  service,  that  the  terms  on  which  they  continued  are  the  ssoae 
as  during- the  preceding  year.     But  where  the  relation  of  father 
and  child  subsists,  the  ground  for  that  presumption,  fails,  and  bin 
thel'e-  are  a  variety  of  circumstances  to  show  that  there  wsa-oo* 
any  new  .hiring.  «  The  parties  were  living  during  the  second  yn^ 
upon  difierent  terms  from  what  they  lived. during  ^^^,^'^77 
Abbott  J.    I  think  the  Sessions  were  perfectly  justified  in  decid- 
ing this  cose  as  they  have  done,  inasmuch  as  after  the  first  year, 
the  pauper  was  living  as  a  child  with  her  parent,  and  not  as^ 
servant  with  her  master.  —  Holroyd  J.    It  was  the  proving  • 
the  Sessions  to  draw  their  own  conclusion  and  I  think  they  bavt 
drawn  it  rightly.  —  Order  of  Sessions  confirmed* 
ToodMafttUd      284.  Rex  v.  Houghton^e- Spring,  H.  T.  59  G.S.  ^B.SfA.Slj' 


contRBdofhir-  ^Removal  from  Houghton  to  Harrflrton.  —  Order  quasnea, 
^■^tJT^  subject,  &c.  —  The  pauper,  on  the  12th  day  of  October  1805,  di^ 
It  IS  not  ai>.        executed,  together  with  61  other  persons,  a  deed,  which  purportca 
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f p  btf  an  iiidenliirev  whereby  ft  was  witnessed,  that  they  wliose  solutcty  necM^ 

naowB  or  narks  were  thereunder  written,  and  seals  aiBaed,  for  stay  that  the 
mi  m  coBiiderBtioo  of  one  shilling  a  piece  then  received,  and. of  contract,  when 

oertdo  wages  to  be  paid  to  them,  had  hired  and  bound  themsdves  ^7  ^^^*  should 

10  J.  C,  to  be  his  servants,  workmen,  barrowmen,  hewers,  and  ^^"^^^1^  ^ 

patten  of  duA,  or  drav^rs  of  horses,  from  the  ISth  of  October  is  sufficient  that 

next  ensomg,  tili  the  l^tk  6af  of  October  1806.     This  deed  was  heaMcptedHie 

executed  by  pauper,  but  it  was  not  signed  by  7.  C.    The  pauper  services  on  the 

entered  into  the  service  of  T*  C.  in  pursuance  of  the  deed,  on  the  ^f^^^^^ 

IfithofOcfo&tfr  1806,  and  continued  in  that  service  till  the  18th  3^Jll^t;i,ere 

id  October  1806,  and  received  the  wages  specified  in  the  deed,  ^  paupe/exe. 

ud  lived,  durii^  the  whole  of  his  year's  service,  in  the  township  cuted  a  deed, 

dHamUm*    The  Sessions  thought  that  the  deed  was  not  legally  by  which  he 

admittibie  in  evidence,  because  it  was  not  executed  by  2\C.,  and  became  bound 

considering  fartlier,  that  without  it  there  was  no  suflicient.evidence  ^^Z%^ 

ofahirbg  for  a  year,  they  quashed  the  order.  —  Batlbt  J.  year,  and  after- 

The  only  question  in  this  case  i8»  Whether  the  execution  of  the  wwii  «aiai«d 

iodeoture  by  the  servant  only  is  sufficient  to  constitute  a  valid  into  and  c^o- 

cmtmct  of  hiring  ?     Now,  in  order  to  do  that,  there  murt  be  an  tinuedmlrfa 

obligation  both  on  the  part  of  the  servant  and  the  master ;  here  it  ^^bd  ^h^^ 

is adiuitted,  that  the  execution  by  the  servant  bound  him  to  serve  held^at  m^ 

for  a  year,  and  the  objection  is  only  that  the^^master  was  not  deed,  slthoogb 

etpially  bound  to   keep  him.    But  if  the  master,  knowhig  the  not  executed 

tenng  by  which  the  servant  is  bound,  accept  his  service,  then  I  ^7  *•  n»««r, 

apprehend  that  ^e  agreement  must  be  considered  binding  on  him*  J^^'tlLl!^! 


although  he  has  not  executed  the  deed.     For  it  is  laid  down  in  eyidenee  to 

Co.  UU.  280  6. 13.  1.,  that  a  party  who  takes  the  benefit  of  a  deed  ahow  the  lenns 

i&  bound  by  it,  although  he  has  not  executed  it.     But  the  Sessions  of  the  fairing. 

have  not  found  the  fact,  that  the  master  had  this  knowledge :  and 

although  tt  is  probable  that  they  would  have  found  it,  still,  having 

stopped  the  case  in  limine,  it  ninst  now  go  hack  to  them  to  have 

this  fact  determined.    Their  proper  course  would  have  been  to 

ha?e  received  the  deed  in  evidence,  and  then  to  have  permitted 

the  party  to  have  proved  such  facts  from  which  the  knowledge  of 

iti  contents  by  the  master,  and  his  acceptance  of  the  service  on 

^e  terms,  might  be  inferred.  —  Holrotd  J.    The  only  diffi-* 

cshjin  this  case  is,  that  the  Sessions  should  have* found  the  fkct 

oHfae  acceptance  of  the  service  by  the  nnraster,  under  the  temis 

^tbc  deed.    It  is  stated,  that  the  servant  continued  in  the  service 

fii'^ayear;  and  if  it  had  been  found,  as  a  fact,  that  the  master 

«si  cognizant  of  the  contents  of  the  deed,   his  receiving  the 

Krvant  in  pursuance  of  it,  would,  in  point  of  law,  have  been  a    > 

Tecttv'nigr  fiiin  on  ^h^  terms  therein  contained,  which  wonhi  he 

wfioent  to  confer  a  settlement.    It  is,  however,  for  the  Sessions 

tttiiiidthMe  facts,  and  to  draw  this  inference.  —  Case  sent  back 
to  *"    • 


2g5.  Rex  vi  Chtis^^  Parish,  M.  T.  SG.^.  %B.^  C.459.—   AiB,atro 
Twojoitices  niade  an  order  for  the  removal  of  If.,  J.  his  wife,  and  yean'oTai^; 
^  their  daughter,  ftom  Sii  M*  G.  to  d  parish,  and  upon  appeal  weottb  C  D» 
"«  8€»ioB8  confirmed  that  order,  subject,  &c.    The  father  of  the  5LS^*  "^ 
PMper  was  settled  in  C.  parish,  and  the  pauper  lived  with  his  ^^^^^ 
^enta  till  he  was  about  10  years  old,  when  he  went  to  Mr.  P.  toacop;  he  was 
^  meat  and  clothes,  so  long  as  he  had  a  mind  to  stop.    P.  then  to  do  what  he 
wed  at  Craik,  and  was  a  wood-carrier,  and  had  two  farms.    The  could,  and  what 
P«>P«r  was  to  do  what  he  could,  and  what  he  was  bid.    He  staid  "« '<'•■  «>"• 
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A  B  rtrQMiiied  rather  more  than  two  jrears  in  P/s  service  in  the  paiidi  of  C,  and 

two  yean  with  ^ag  guppKed  with  meat  and  clotbeg.     The  pauperis  father  did  not 

terms^-^Hdd^  ^^^^  ^^  *^  ^  ^*'  ^"^  believed  that  the  bwgam  was  only  for 

that  tliere  ^vas  ^^^^  &nd  clothes.    The  Court  being  of  opinion  that  tuch  service 

ntf  jearlyhir-  in  C«  was  not  sufficient  to  give  the  pauper  a  settlement  there,  cos* 

iDg,  and,  there-  firmed  the  order  as  aforesaid.  —  Abbott  C.  J.     It  taust  be  s4* 

fore,  no  se^e-  mttted  that  a  general  hhring  is  a  hiring  for  a  year,  unless  some 


Se^me    ^^  *PP^*r  to  rebut  the  presumption.     Here  the  pauper  might  hate 

left  at  any  time,  and  that  completely  negatives  the  idea  of  there 
having  been  a  hiring  for  a  year.  —  Baylby  J.    In  Rex  v.  Tm- 
bridgti  which  was  decided  in  1816,  but  is  not  reported,  itw 
held  that  a  hiring  "  for  as  long  a  time  as  the  panper  pleased,"  vii 
a  hiring  at  will,  and  excluded  anv  presumption  of  a  yearly  fairing. 
This  is  a  similar  case,  and  I  am  therefore  of  opinion  that  no  settle- 
ment  was  gained  under  the  service  stated.  —  Littlbdalb  J« 
concurred.  —  Rule  discharged. 
Apuiper  waa         286.  Rex  v.  Bifttesfbrd,  E.  T.  6  G.  4f.  4i  B.  Sf  C.  84.  —  Upes 
hired  three         appeal  against  an  order  of  two  justices  for  the  removal  of  IV'r  ^ 
weeks  before       j|f.  his  Vife,  from  Battafbrd  to  JBo«*  Bridgjbrd,  the  Court  of 
4?jf"^^    Quarter  Sessions  quashed  the  order,  subject,  &c  — •  The  nattper, 
T%eA^A\s.         ^'9  ^^  ^'''^<^  ^^  ^®  Bingham  Statutes,  whidi  happenea  about 
eameitybutno    three  weeks  before  Martinmas  1818,  to  serve  one  i/^  of  £sf< 
period  WM  BridgfoTrdy  as  a  servant  in  husbandry,  for  the  wages  of  4/.,  sad 

meotioiied  lor  received  Is.  earnest ;  but  no  time  was  mentioned  for  the  duration  of 
dumuon  oftbe  ^^^  pervice.  He  was  to  go  into  the  service  about  a  week  after 
psupCTwent  Martinmas,  at  the  regular  time  for  husbandry  servants  to  enter 
miothe  Berrice  their  places.  The  pauper,  who  was  the  only  witness  examisedbv 
a  ^eek  afler  the  respondents,  stated  that  he  entered  into  the  service  a  week 
irarfmmai,and  after  Mar/tama#  1818;  that  on  the  same  day  on  which  he  arriwd 
d^hu!^^  at  his  master's  house  his  master  said  to  him,  "  It  is  not  the  custom 
Sd hhni^ it  ** '<*  '"•"^  servants  in  this  parish  for  more  than  51  weeks,  which  I 
was  not  the  ''  forgot  to  mention  to  you  at  the  time  1  hired  you  at  the  Bmghim 
custom  to  hire  <*  statutes ;  and  therefore,  if  you  have  no  objection,  I  must  hire  you 
•ervants  in  that  «<  afresh  for  51  weeks,  and  give  you  another  shilling  for  earnest; 
SJ^iti^^  when  the  pauper  accepted  of  such  earnest.  The  pauper  i« 
tlatlie  IbrnT*  >*ever  out  of  //.'s  service  from  the  first  moment  he  came  upon  the 
to  mention  it  premises,  and  remained  therein  at  East  Bridgford^  until  the  oj 
at  the  time  be  after  Martinmas  1819,  when  he  quitted  his  place  along  with  othff 
hired  him,  and,  servants,  having  first  received  his  w^es  of  4/.  —  Abbott  C*  J»  * 
If^bfhld^  think  the  conclusion  drawn  by  .the  Sessions  was  right.  I  «g^ 
objection,^  ^^^  originally  there]was  a  contract  operating  as  a  hiring  for  ay^t 
would  hire  him  but  the  service  under  it  was  a  service  commencing  a  week  aw 
agaio  for  51  Martinmas.  It  is  stated  in  the  case  that  the  pauper  was  huea 
weeks,  and  gave  thr&  weeks  before,  but  that  he  was  to  go  into  the  service  a  wees 
JjJJJ^"^  after  Martinmas.  There  is  nothing  to  show  that  the  serrice  ^ 
canMif  ^llie  intended  to  commence  sooner.  Assuniing  that  there  wiu  a  hiring  j^ 
pauper  accepted  a  year,  to  commence  a  week  after  Martinmas^  it  is  quite  clear  iW 
it,  and  remained  there  had  fiot  been  a  year's  service.  Then,  has  the  master  d 
in  the  aerrioe      pensed  with  the  service  for  the  last  week,  or  was  the  ongio» 


m^!!L  contract  rescinded?    It  appears  that  on  the  same  day  on  which  uf 

5^TOth^  pauper  arrived  at  his  master's  house,  the  latter  said  to  him,     a* 

ing  been  a  **  Dot  the  custom  to  hire  servants  in  this  parish  for  °^^'!fjr'^^ 

year's  service,  <*  weeks,  which  I  forgot  to  mention  to  you  at  the  time  I  hired  ^co  ^ 

••-  Sessions  •<  the  Bingham  Statute ;  and  therefore^  if  you  have  no  <>y^?[?L 

I,  that  there  m  must  hire,  you  afresh  for  51  weeks,  and  give  you  another  siw"^ 


the 
held 
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*<  for  eiroeit  ;'^ when  the  pauper  accepted  of  such  earneit.    I  con*  had  been  a 
aider  that  to  have  been  a  dissolution  of  the  original  contract,  and  diiMlutum  ^ ' 
a  tubfititution  of  another.    If  this  amounted  to  a  fVaud  (although  I  the  origiiMa 
I  have  great  difficulty  in  saying  what  is  fraudulent  conduct  in  this  *^^*"'^"^ 
nuged),  the  Sessions  ought  to  have  fpund  fraud.     They  have  not  SS^^,fSf^ 
dooe  sa   I  perhaps  should  not  have  interfered  to  set  aside  the  week's  wmce: 
deciiion  of  the  Sessions  if  they  had  drawn  a  different  conclusion^   Held»tiMiitlMt 
bttt  I  should  not  have  been  so  well  satisfied  with  it.  —  Batlet  J.  wasaquertloii 
I  think  this  was  a  point  for  the  decision  of  the  Sessions,  and  I  wish  ^J^  ^^  ^ 
that  the  justices  at  Sessions  would  understand  that  it  was  their  ^""^j^™ 
duty  to  determine  questions  of  fiiet,  and  not  to  send  them  to  this  determined  iC- 
ooitrt  for  decision ;  they  thereby  put  the  parties  to  unnecessary  die  Court  re-  ^ 
ezpence.    I  agree  that  there  may  be  a  dispensation  with  the  fuaed  to  distm^ 
ierrice  at  any  period  of  the  year,  but  whether  there  was  so  or  not  dwirdeciikm. 
was  a^question  of  fact  which  ought  to  have  been  determined  by 
the  Seauons.    I  cannot  say  that  they  have  improperly  said  there 
was  not.    Had  they  found  that  there  was  a  contract  of  hiring  under    . 
which  the  service  was  to  commence  at  Martinmas^  and  the  servant 
by  leave  went  to  the  master's  service  a  week  later,  the  Court 
night  have  come  to  a  different  conclusion.   So  if  there  was  origbally 
a  contract  for  a  year  that  might  be  dissolved.    Whether  it  was  ^o 
dittohred  or  not,  was  a  question  for  the  Sessions.    If  this  was  a 
fraudulent  agreement,  the  Sessions  ought  to  have  found  the  fact  .  ^j 

of  fiaud.  liie  question  in  this  ease  was  for  the  Sessions^  and  I 
cannot  aay  that  their  determination  is  wrong,  •*-  Holroyd  and 
LiTTLEDALE  Js.  concurrcd.  —  Order  of  Sessions  confirmed. 

287.  Rex  v.  Warminster,  M.  T.  7  0,4.  6  B.  Sf  C.  77.  —  Upon   A  hiring  at  6s. 
m  apperi  against  an  order  of  two  justices,  whereby  W.  M.  ancf  his  •  7««h  for  the 
wife  and  children  were  removed  from  H.  to  W.^  the  Sessions  con-  ^'^^  ?°^the 
firmed  the  order,  subject,  &c.     The  pauper  was  bom  a  bastard  in  J^^mer^no- 
the  parish  of  T.  G.    When  about  25  years  of  age  he  hired  himself  thing behts  nid 
to  </.  T,f  a  solicitor  of  fF.,  as  a  gardener.    At  the  time  of  the  et  to  the  Sam^ 
hiring  J.  T.  asked  the  pauper  what  he  should  give  him  a  week;  tkm  d^.Ae     ) 
the  pauper  asked  £0/.  a  year  wages,  which  J,  T*  refused  to  givey  •«▼«»»?  not  s 
hat  said  he  would  give  6s.  a  week  for  the  winter,  and  9s,  a  week  '*"  ^    "'^* 
for  the  summer,  which  the  pauper  agreed  to  take.    Ho  was  to  be 
io  J.  r/s  house.     Under  this  hiring  the  pauper  served  more  than 
<  jear,  living  in  the  house.     He  and  his  master  then  came  to  a 
fresh  agreement  for  weekly  wages  without  board,  and  about  a 
veek  afterwards  J.  T.,  upon  detecting  some  irregularities  among 
hisservanfai  discharged  the  pauper  without  notice.    «/.  T*  made 
at  the  tiiae,  in  a  book  kept  for  that  purpose*  entries  of  the  several  ) 

facts  as  they  occurred,  which  were  as  follow :  *<  JV,  M.  a^eed 
**  with  him  as  a  gardener,  into  house,  at  6s.  a  week  in  the  wmteri 
^^nddi.  a  week  in  the  summer.  Came  Monday  2d  of  Niyoemher 
^'"ISig.  Agreed  with  him  6th  of  November  1819  (which  was  a 
'*'  Sstsfday)  to  give  him  %s.  a  week  winter,  and  9«.  in  the  summon 
"4th  Jtily  182D,  went  out  of  house  as  labourer  at  \6s.per  week,  and 
'Meft  mv  service  shortly  after."  Dsring  the  service  under  the  first 
hiring  the  pauper  on  one  occasion  gave  his  master  a  month's  notice 
of  his  mtention  to  qnit,  but  the  notice  was  not  acted  upon.  The 
^Hf^  were  accounted  for  weekly,  but  paid  occMJanally,  as  they 
l^e  wanted  and  applied  for  by  the  pauper.  The  duestion  was» 
Jjlwther  there  was  a  fairing  for  a  year  in  W.  or  not ^->- Abbots  (a)R«i».Ded- 
^*  J.  The  cases  cited  (a)  are  decidedly  in  point ;  but  without  them  ham,  poH, 

pi.  S9f . 
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aiid  a  hiriiig  for  a  year ;  t^en  it  is  that  F.  told  hnn,  if  he  Hayed  t 
year  aod  behaved  well,  the  next  year  he  would  give  him  s  M 
livery  and  wastes ;  he  comefl  and  serves  him.  This  must  be  con- 
sidered as  a  hiring  for  a  year,  though  not  particulariy  said  ws  &nd 
he  staid  with  him  above  a  year  after  this ;  so  that  is  a  serrice  for 

(a) Potf, pi. 358.  more  than  a  year.     In  Rex  v.  Lidney  (a)  there  was  no  hiring  for  a 

year,  only  for  a  quarter  ;  and,  if  they  liked,  she  was  to  continue 
for  a  year,  and  to  have  S/.  wases ;  so  there  was  no  express  hirio(| 
for  a  year,  but  for  a  quarter  only ;  and  there  the  servant  liking  and 
continuing,  it  was  determined  that  it  was  a  hiring  for  a  year.    So 

{h)Fut,  pl359.  in  Hex  v.  Windsor  {b)^  it  was  no  express  hiring  for  a  year,  only  biriag 

to  serve  B.^  and  to  have  5/.  a  year  wages.  As  here  is  an  agree- 
ment to  give  a  servant  livery  and  wages,  I  do  not  know  that  it » 
necessary,  in  order  to  make  it  a  good  hiring,  that  the  quantum  of 
wages  must  be  agreed :  if  the  words,  that  **  he  would  give  hisi 
«<  a  livery  and  cloUies,*'  are  a  retainer,  this  is  a  good  hiring  fori 

(c)  Co.  Lit.  47.  year.{c)  -Upon  these  cases  of  hiring  we  must  consider  these  con- 
tractS)  which  do  not  specify  any  time ;  but  where  it  is  a  hiring 
generally,  it  is  to  be  understood  as  a  hiring  for  a  year.  If  this  ii 
a  good  hiring  for  a  year,  then  there  is  sufficient  to  make  it  a 
settlement,  for  there  appears  to  be  a  service  for  a  year,  taking  it 
that  he  was  there  as  a  servant :  I  confess,  that  is  not  clearly  stated, 
but  they  have  speciBed  the  livery  and  wages,  and  this  looks  likes 
service. — Page  J.  I  am  of  the  same  opinion ;  a  hiring  genefaflj 
is  to  be  taken  for  a  year,  without  mentioning  the  year  particu]arijr> 
—  Chapple  J.  I  think  this  a  hiring  for  a  year ;  it  was,  if  he  staid 
a  year  and  behaved  well,  the  next  year  he  would  give  him  a  fiilt 
livery  and  wages :  here  Uie  year  is  specified;  and  he  lived  with 
him  16  months  afterwards :  so  that  this  seems  to  be  a  plain  ooa- 
tract,  as  the  event  did  happen,  that  he  did  live  with  him  ror  a  year, 
so  the  hiring  is  ^ood :  as  to  the  service,  it  is  not  material  that  we 
/  aihould  be  ii&rmed  when  the  first  contract  b^an  or  was  deten&ined, 

80  that  there  clearly  appears  to  be  a  service  under  some  contract; 
the  year  shall  commence  from  such  a  declaration  of  thd  master,  i 
and  he  served  a  year  above  that.  —  Wright  J.  There  is  a  doubt  ' 
whether  this  is  a  hiring ;  but  the  question  is.  When  it  is  to  com- 
mence, whether  from  the  time  of  the  discourse,  or  from  the  end 
of  the  year  ?  and  the  whole  depends  upon  that,  for  there  is  oo 
hiring  for  the  first  year,  and  so  it  is  no  service  at  all  unless  it  is 
usider  some  hiring,  contract,  or  retainer :  next  year  was  the  year 
after  that  in  which  he  was  to  stay  and  behave  well,  so  that,  after 
the  cornmencement  of  the  next  year,  he  only  served  six  months, 
and  so  there  is  oo  service  for  a  year  under  a  mring ;  for  in  Ljd^ 
V.  Stroudej  and  Windior  v.  Wtckham^  there  were  actual  birio|S 
stated*  I  own  I  have  some  difficulty  to  collect  a  hiring  from  this 
orders  for  the  first  year ;  there  is  no  doubt  but  that  it  is  a  hirinf 
upon  the  words,  **  next  year  he  would  give  him  a  ftill  livery  m 
**  wages;"  but  if  there  is  no  hiring  for  the  first  year,  there  is  o^ 
service  for  the  first  year :  and  so  a  defect  of  service,  it  bein^*onlr 
six  months  after  the  first  year :  therefore,  as  at  present  advised,  I 
think  this  is  not  a  settlement.  —  Chief  Justice  :  If  one  is  hired 
fir6m  Miehadmas  to  Christmas^  and  serve  that  quarter,  and  then  is 
•  hired  from  Chrisimai  to  Ckrikmasy  and  serves  three  quarters  of 
that  apott  the  second  hiring  for  a  year,  this  is  a  g[Ood  settletneflt^ 

(m)  Bm  p9dt       for  it  confilies  with  the  as^t,  being  hired  for  a  year  int04i  parish  (m 
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audit  was  a  iiiiBctMit  aenrice,  aa  there  had  been  a  hiring  for  a 
year.  The  legislature  had  two  reasons  for  making  this  ^ a  qiiali- 
fieatioo  for  a  settlement.  Ist,  The  credit  of  being  hired  for  a 
year.  2(Uyi  The  benefit  to  the  parish  by  an  actual  service :  and 
so,  in  this  case,  it  is  answered,  if  here  is  a  hiring,  and  an  actual 
service  for  a  year :  but  when  the  service  is  precedent  to  the  hiring 
and  contract  for  the  service,  whether  that  should  gain  a  settle- 
meDC,  I  do  not  know.  If  this  had  been  properly  stated,  we  might 
liave  judged  of  it ;  so  it  is  the  best  way  to  send  it  down  again,  and 
if  it  appear  he  lived  the  first  year  under  any  contract,  the  pro- 
nttsiDg  to  give  him  a  full  livery  and  wages  the  next  year  amounts 
io  a  hiring  for  a  year,  and  the  service,  part  in  one  year,  and  part 
in  another,  will  be  sufficient :  I  shall  never  consent  to  quash  this 
order  as  it  now  stands.  —  Upon  which  it  was  ordered  to  be  sent 
down  again  to  the  Sessions,  (a) 

289.  R€x  V.  Wincauntoriy  H.  T.  25  G.S.  Burr.  S,  C.  299.—  Ageneralhinns 
J,  F^  was  born  in  fF.,  where  he  lived  with  his  parents  until  the  ^^^  *»  con- 
age  of  17;  when,  being  informed  that  S.  W.,oiC.  i/.,  wanted  a  Jrtruedtobea 
stout  boy,  he  went  and  offered  to  serve  him.  JT.,  liking  him,  ,^f  ^  * 
hired  him  to  serve  in  husbandry,  and  agreed  to  give  him  meat* 
drink,  washing,  and  lodging,  and  clothes  when  wanted ;  but  no 
particular  time  was  agreed  on  ;  and  the  pauper  apprehended  his 
master  might  turn  him  off,  or  he  might  go  away  from  him,  at  their 
pleasure ;  nevertheless,  there  was  no  agreement  for  that  purpose. 
The  pauper  continued  with  and  served  W*  in  C  H»  for  two  years 
aad  a  half;  and,  at  the  end  of  the  first  three  quarters  of  a  year, 
vanting  cIothes>  his  master  provided  clothes  for  him ;  and  so 
afterwards,  when  he  had  occasion  for  clothes.  The  pauper  afler- 
wards removed  into  the  parish  of  C,  but  having  gained  no  settle* 
ment  there,  was  removed,  with  his  wife  and  family,  to  W.  The 
SesiioDt  adjudged  the  paupers  gained  no  settlement  by  such  ser- 
vice in  C.  H.  It  was  argued,  that  a  general  hiring  is  a  hiring  for 
a  year,  Br.  Abr,  title  Labourery  pi.  20.,  was  cited;  which  men- 
tiona^  that  by  the  statute  of  labourers^  ^^Edxo.S.  c.  1.  Quilibet 
fotem  in  carpore  doU  server;  and  Hankford  said,  **  that  every 
^in&ntof  12  years,  retained,  ought  to  serve."  And  **  Si  Jeo 
**fice  covenatU  one  un  de  moi  server,  il  viendra  et  mon  service  pour 
"  w  an  entierJ*  So  also  Lord  Coke  says  (5),  **  If  a  man  retain  (»)Co.Lit.4S.b. 
"a  servant  generally,  without  expressing  anytime,  the  law  shall 
**  construe  it  to  be  of  one  year ;  for  that  retainer  is  according,  to 
^  law.*'  The  act  o£  8  &  9  fF.  3.  c.  SO.  only  requires  a  service : 
the  hiring  depends  upon  3  &  4  ^.  &  M.  c.  1 1.  Now  here  is  an 
tipress  service  stated.  So  that  the  only  question  is  upon  the 
^nug.   The  modern  cases  cited  were  Crowland  v.  St,  John  Bap'  ^ 

♦i*  (c),  where  it  was  said  he  served  for  a  year,  and  the  order  was  «  sgJ3em€n*of 
'^d  good ;  for  the  law  presumes  he  was  hired  for  a  year :  and  ^^  Poor.*' 
^^'^w^  V.  Missenden  (d)^  where  S.  B.  came  as  a  hired  servant,   ( j)^„|^ pi.258, 
^Kved  with  her  father  for  a  year  in  a  little  cottage  at  Af.,  who 
^c  her  10s.  a  year,  and  what  else  she  could  get,  and  she  was 
holdea  to  be  settled  at  M. :  and  Rex  v.  Inhabitants  of  Putney,  (e)   [e)Anie,pL^B. 
These  were  cited  to  prove  that  a  general  retainer  is  a  retainer  for 
a  year.    On  the  other  side  it  was  argued,  that  this  was  only  a 
hiring  at  will ;  though  they  admitted  that  the  old  books  prove  that 

(<0  Tlw  swords  have  been  Marched  ;  but  it  does  not  appear  whether  tbit  case 
«*«r  Cttie  before  the  Court  again. 
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a  general  biriog  is,  upon  the  statute  of  labourers^  a  himig  fior  t 

year.    Yet  the  circumstances  of  the  hiring  may'  show  the  intentios 

to  be  otherwise.    And  that  this  hiring  seems,  upon  the  ciiciim* 

stances  of  it,  to  be  only  at  the  will  of  each.     The  rale  is  not  to  be 

taken  so  strictly  and  absolutely,  as  that  it  cannot  be  et^rwise ; 

but  only  that,  nrimdjacie,  a  general  hiring  is  a  hiring  for  a  year. 

—  Lbb  C«  J.  ft  is  agreed  that  a  general  hiring  is  a  hiring  for  s 

yeary  according  to  1  Irut*  4>2  b.     Therefore  the  only  (question  ii, 

Whether  the  circumstances  of  this  case  show  an  intention  to  the 

contrary  ?    The  apprehension  of  the  pauper  is  stated  indeed  to 

have  been  to  the  contrary  ;  but  it  is  also  stated,  that  there  was  no 

agreement  for  that  purpose.    His  Lordship  said,  he  did  not  see 

any  circumstances  to  vary  it  from  the  general  rule,  wliich  hai 

been  and  must  be  agreed. — The  three  other  Judges  were  of  the 

same  opinion. 

A  gentlemni,         g^Q-  Rex  v.  Bertvick  51.  John,  E.  T.  33  G.  2.  Burr^  S,  C.  502. 

Kr^t!*3^tbe     ~  ^'  ^*  happening  to  meet  S.  */.,  then  head-keeper  of  Rushfiufn 

mtme^^mii^      Xoflfetf,  (one  of  the  lodges  of  Cranbome  Chase)^  who  rewded  at 

was  gone  away,  the  Lodge,  in  the  parish  of  Berwick  Si.  John,  and  had  then  lately 

aaid  to  the         parted  with  one  £.  H.,  who  had  been  for  many  years  one  of  ma 

P*>»P?»  "  ^*   servants  or  under-keepers,  at  the  wages  of  S/.  a  year  and  a  keep 

rf^S^?"     er's  livery,  besides  meat,  drink,  and  lodging.     J.  addrewed  the 

««  Yes!^^         pauper  in  these  words :  "  Do  you  like  the  life  of  a  keeper  r  whidi 

**  Then  go  into  'Deing  answered  in  the  affirmative,  he  said  further,  "  Then  go  into 

JSZTs  place,        **  Ned  Hiifs  place,  and  you  shall  want  no  encouragement;  ni 

and  you  aball      «<  g\yQ  you  a  suit  of  clothes  directly."     The  pauper  readily  con- 

J^]Jj^^J^^T°""  sentedi  and,  without  further  conversation,  went  immediately  into 

TSthrngme-    ^®  service,  and  continued  dierein  for  three  years,  residing  all 

ralkmngt  «>d    that  time  with  his  master  at  R.  L.    Upon  or  soon  after  his 

a  aervice  under    entering  into  the  service,  he  was  furnished  with  a  keeper's  litery ; 

^J'^i*^        was,  during  the  three  years,  provided  with  meat,  drink,  and  lodg- 

■tttlamoir         "??♦  ^^  **  '**®  ®^^  thereof  was  paid  91.  for  his  service.— Lois 

A^NSFiBLD :  This  man  served  tnree  years,  and  received  thrtf 

years'  wages ;  but  it  is  objected,  that  he  was  never  hired  at  all.   » 

IB  admitt^,  that  if  he  was  hired  at  all,  it  would,  by  law,  hie  a 

hiring  for  a  year.     And,  upon  the  dialogue  stated,  it  is  fl^'dear 

hiring,  for  H*  was  a  hired  servant. 

An  agreement        291.  Rex  v.  St.  Peter's  in  Dorchester  (a)r  M.  T.  4  6. 3*  Bmrr. 

toliveintbe       S.  C.  513 — The  pauper  was  bom  in  the  parish  of  Thi  ff^2/ 

5;?^?'*  TrinUif,  but  his  father's  settlement  was  in  St.  P.'s.     Soon  after 

^^'^^'     his  birth  his  father  died,  and  his  mother  married  again  to  one 

with  him  for       ^*  O.y  an  inhabitant  of  The  Holy  Trinity^  when  the  pauper,  htf 

Id.  a  gron,        son,  was  about  six  years  old.     The  son  removed  with  his  ■"^'^ 

deducting  5«.  a  to  the  house  of  his  step-father,  and  resided  there  till  the ageo| 

^^\^^^^    sixteen ;  during  all  which  time  he  was  employed  by  his  step-fe*^ 

^alS^"    in  his  trade  of  a  button-maker,  who  had  the  benefit  of  his  labour, 

hiring  lor  a        without  any  other  compensation  than  maintenance,  and  P^^^^ 


year.^  money  as  the   step-father  tliought  fit.     About  the  age  of  lO) 

isting  on  a  larger  fdlowance  for  his  labour,  and  to^^ 


&C.BLRep.      the  pauper  insisting 
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Step-father  refusing  to  allow  it  him,  the  pauper  left  his  step-ftthen| 
house,  and  went  to  B.    After  passing  some  time  there,  he  ^^^^ 
to  the  parish  of  The  Holy  Trinity,  where  he  and  his  step-fetter 
came  to  an  agreement,  by  which  the  son  was  to  live  with  the  st^ 
father  in  his  house,  and  to  work  as  before  at  his  trade,  and  to  o^ 

(a)  See  Rox  o.  ChiUcsford,  anie,  pi.  266. 
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paM  Ml  the  rate  of  one  penny  a  gross  for  the  buttons  he  sliould 

iii«&^  f  being  the  same  wages  as  Uie  step- father  paid  to  the  other 

workmen  he  ensployed, )  deducting  at  the  rate  of  5t.  a  week  for 

lu  meat,  drink,  washing,  and  lod^ng.    There  was  no  other  hiring 

or  agreement  between  the  parties.     Under  this  agreement  the 

paoper  lived  and  worked  with  his  step-father  in  the  parish  of  The 

Hiif  Triniiy  four  or  five  years,  and  receired  wages,  and  paid  for 

kis  maintenance  at  the  rate  agreed  on.  —  Lord  Mansfield: 

Tlas  m  the  case  of  a  workman  hired  to  work  by  the  piece.     It  is 

not  like  any  of  the  cases  where  there  was  a  hiring  for  a  year. 

There  was  a  case  somewhat  like  this  about  burling  of  cloth. (a)   fa)  Rn  v. 

Indeed  hiring  in  general  and  indefinitely  gives  a  presumption  of  a  Inhabitanuof 

luring  for  a  year,  where  the  nature  of  tne  service  and  subsequent  Wringcoii,aMic 

facts  concur  to  render  it  probable  that  it  was  so  meant ;  but  the  P''  ^^^* 

nature  of  the  present  service  is  quite  otherwise.     It  is  very  clear, 

in  this  case,  that  there  was  no  hiring  for  a  year,  either  express  or 

implied. 

292.  Rex  V.  Dedham{a),  M.  T.  lOG.S.  Burr.  S.  C.  653.—  a  hiring  at 
The  pauper  was  bred  up  to  the  trade  of  a  plumber  and  glazier.  «  6s.  a  umsjt. 
In  the  month  of  April  1767  he  let  himself  to  J.M.y  of  Z).,  plumber  ixMird,  lodging, 
and  glazier,  at  the  wages  of  6«.  a  week,  board,  lodging,  and  wash-  ^'^  washing, 
iog,  sumpfier  and  winter.     He  served  under  that  agreement  for  JJ^JJ^**     q* 
the  space  of  11    months,  when  his  master  having  taken  an  ap-  ti  general  Mnm 
prentice,  informed  him  that  he  must  lodge  out  of  his  house.  Upon  for  a  year:  foi 
which  the  pauper  demanded  sixpence  a  week  more ;  alleging  that  the  contract 
he  would  otherwise  quit  the  service,  on  account  of  his  master's  ™!^  **?  ^•"' 
having  withdraven  from  the  original  agreement.     He  continued  to  25e°^ito^^^ 
receive  the  additional  sum  of  6d,  a  week  till  the  September  follow-  ^j^  servant 
ing;  and  during  all  the  said  service  his  master  paid  hiui  his  wages,  before  a  year 
in  different  proportions,  as  he  wanted  them.  —  Lord  Mansfield  :  expired. 
All  the  cases  require  a  hiring  for  a  year,  but  there  must  be  a 
rec^rocal  oblig^atton  upon  both  the  contracting  parties.    I  see 
nothing  here  that  can  be  laid  hold  on  to  make  it  a  hiring  for  a 
jear.    It  was  a  hiring  at  so  much  a  week  ;  and  when  the  master 
couldnoC  lodge  the  servant  any  longer,  they  came  to  a  new  agree- 
ment for  an  additional  6d*  a  week.    The  servant  at  that  time 
aU^^,  that  he  would  quit  the  service  unless  the  master  would 
eomply  with  his  demand ;  and,  to  prevent  his  doing  so,  the  master 
complied,  and  agreed  to  pay  him  6d.  a  week  more.  —  Yates  J. 
There  must  be  a  hiring  tor  a  year,  either  in  law  or  in  express 
Words.    These  words  do  not  express  it ;  and  here  is  a  circum- 
stance stated  which  destroys  the  presumption  of  its  being  a  general 
hiring  for  a  year ;  namely,  that  the  servant  demanded  an  adaitional 
6iLaweek,  alleging,  that  he  would  otherwise  quit  the  service; 
and  the  master  complied ;  so  that  neither  of  them  seems  at  that 
time  to  have  thought  the  contract,  originally  made  between  them, 
buidiog  for  a  year.  —  Aston  J.  Though  a  general  hiring  is  a 
hiring  for  a  year,  yet  there  must  be  an  obligation  upon  the  servant 
t^^erve  fof  a  year,  in  order  to  his  gaining  a  settlement  under  such 
a  hiring.     But  there  is  nothing  in  the  contract  here  stated  that 
infers  such  an  obligation  upon  this  servant.    The  6s.  a  week  wages, 
summer  and  winter,  only  imports  the  agreement  to  have  been, 
that  the  wages  should  continue  always  the  same,  and  not  be  varied 
accordmg  to  the  seasons  ;  it  does  not  import  that  the  contract  was 

(a)  See  Rex  v.  Warminster,  an/r,  pi.  287. 
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to  continue  during  the  whole  year.  And  the  master's  complying 
with  the  servant's  demand  of  the  additional  sixpence  a  week  upoa 
the  servant's  declaring  that  he  would  otherwise  quit  the  sendee, 
shows  how  the  contract  was  then  understood  by  both  of  them. 
The  pauper's  apprehension  is  nothing;  we  cannot  regard  it; 
especially  as  he  is  stated  to  have  alleged  that  he  would  quit  the 
service  unless  his  roaster  would  comply  with  his  demand.— 
WiLLES  J.  concurred  in  opinion. 
A' hiring  at  293.  Rex  v.  Bradninph,  H.  T.  10  G.  8.  Burr.  S.  C.  662.— The 

2«.  6<f.  a  week,    pauper  came  to  one  S,  jR.,  in  the  parish  of  C.»  and  agreed  to 
to  part  on  a        live  with  him  by  the  week,  at  2s.  6d,  a  week,  and  to  part  at  s 
fortni^t*8  or  a   fortnight's  or  month's  notice.     The  pauper  being  asked,  "  How 
wl^B^J^'"'  "  ^ong  he  intended  to  live  with  R.r  replied,  "  he  did  not  know, 
under  it  of         "  but  as  long  as  they  liked."     And  accordingly  the  pauper  lived 
aeyen  years,  the  with  R,  for  eight  years  under  that  agreement,  the  pauper  and 
servant  receiv-    master  being  both  at  liberty  to  part  from  each  other  on  a  fortnight 
ing  his  ^^S^      or  month's  notice.     The  pauper  received   his  wages  of  2s.  6d. 
Srend^of  a        ^  week,  sometimes  at  the  end  of  the  week,  sometimes  at  the  end  of 
week,  or  a  Tort-  &  fortnight,  and  sometimes  longer,  as  he  wanted  money.  —  Heath 
night,  or  a         endeavoured  to  maintain,   that   this  was  a  hiring  by   the  year ; 
month,  is  not     every  general  hiring  is  a  hiring  by  the  year ;  and  so  the  law 
such  a  gene^     gj^jj]j  construe  it ;    for    that  retainer  is  according  to  law.    Co* 

«a?nasetUe-      ^^^'  *^'  ^'  ^*y®  *^^*  down    expressly,   and    this  is   a   sort  of 
ment.  general   hiring.     It  cannot  be  taken  as   a  hiring  by  the  week 

Vide  BurT.S.C'  only  5  because  they  were  not  to  part  but  at  a  fortnight's  or 
No.  107.  and  a  month's  notice,  which  is  inconsistent  with  the  idea  of  a 
the  cases  there  hiring  only  by  the  week.  —  But  the  Court,  without  hearing  the 
cited,  p.  soi.      counsel  on  the  other  side,  over-ruled  Heath's  argument. — Aod 

Lord  Mansfield  observed,  that  this  pauper  was  under  no  ohliga- 
tion  to  serve  for  a  year ;  whereas,  in  order  to  gain  a  settlement, 
there  must  be  an  obligation  upon  the  pauper  to  serve  for  a  year.  (&) 
Ifaboybehired  294.  Rex  V.  Stackbridge,  M.  T.  H  G.  3.  Burr.  5.  C.  759.— The 
as  a  bootcatcher  pauper  was  legally  settled  in  S.  He  was  afterwards  hired  to  one 
b"t  STtoSVor  ^*  ^:*  ^^  '^®  parish  of  fT.,  to  serve  him  as  a  bootcatcher,  and 
which^e'i^to  occasionally  as  a  post-chaise  driver,  no  terra  for  which  he  was  to 
serve  is  meD-  serve  being  mentioned :  he  accordingly  went  into  the  service  of  ^m 
tioned ;  and  be  and  continued  in  it  for  one  year :  and  was,  during  that  time,  found 
is  found  in  by  his  master  in  meat,  drink,  and  lodging  there,  but  received  no 
board  and  lodgw  ^^g^g  f^^  g^^i^  service.  The  only  conversation  that  passed  between 
n"o  wM^'^s  ^»"^  ^d  ^'  "^^  ^  M\ows :  the  pauper  asked  N.,  «  Whether  he 
hti  general  "  wanted  a  bootcatcher  and  driver?"  N.  said,  "Yes."  Tlic 
hiring.  pauper  replied,  "  That  he  was  willing  to   serve   him.*'    And 

thereupon  N.  bid  bim  go  into  the  yard  and  look  afler  the  horses. 
No  mention  was  made  of  wages,  or  of  meat,  drink,  or  lodging* 
The  pauper  quitted  N.^  and  was  afterwards  sent  for  by  one  J.  ^'i 
an  innkeeper  at  B. :  He  went  to  W.^  and  asked  him,  "  If  ^^ 
**  wanted  a  driver  ?*'  to  which  W.  answered,  "  Yes  ••"  and  the 
pauper  said,  *'  he  should  be  glad  to  serve  him:*'  upon  which  he 
was  ordered  by  W,  to  take  care  of  his  horses,  and  nof  to  dril^ 
them  too  hard  :  no  mention  was  made  of  meat,  drink,  or  lodging* 
The  pauper  served  fF.  as  a  postillion,  for  a  year,  in  the  parish  of 
B. ;  being  found  by  him  in  meat,  drink,  and  lodging  there,  bat 
received  no  wages  :  The  pauper  said  that  he  believed  that  A^*  and 
W.  both  understood,   that  he   was  to  have  his  meat,  drink,  and 

C*)    V\dt  Burr.  S.  C.  No.  98.  p.  280. ;  and  No.  165.  p.  513. ;  and  No.  20«. 
p.  (;53. 


SfiCT.  4wJ  OP   GXNERAL    HIRING.  '  Qn 

Jogging,  while  he  continued  with  them ;  and  tl)e  pauper  thought 

be  was  at  liberty  to  leave  either  the  said  N.  or  9V.  whenever  he 

pJeaKd:  it  was  proved  by  several  witnesses,  that  the  customary 

maooer  ot  engaging  postillions  is  as  above  mentioned ;  and   that 

the  maiterB  and  postillions   think  themselves  at   liberty  to  part 

whenever  they  please.     The  Sessions  were  of  opinion,  that  the 

pauper  did  not  gain  a  settlement  either  in    fV,   or  B,  —  Mr. 

Justice  Aston  declared  himself  fully  satisfied  that  the  justices 

were  mistaken  in  their  opinion.     A  general  indefinite  hiring  is   a 

hirmg  for  a  year,  unless  something  appear  that  may  raise  a  pre- 

samption  to  the  contrary.    In  proof  of  this  he  cited  the  case  of 

fFeifhiii  (a),  and  that  of  St,  Peter's  in  Dorchester  (b);  also  the  (a)^n/e,pl.27] 

case  of  Wincaunton.  {c)     Now,  here  is  enough  stated  to  show  a  {b)Anie^ph99] 

general  indefinite  hiring  :  which  is,  by  law,  a  hiring  for  a  year  :  (c)Ante  pLsss 

sod  nothing  is  stated  to  contradict  it,  or  to  raise  a  presumption  to 

the  contrary.     Therefore  the  presumption  must  be,  that  the  hiring 

was  for  a  year.  —  Mr.  Justice   Willes    and  Mr.  Justice 

Ash  HURST  expressed  themselves  to  the  same  effect. 

295.  lUx  V.  Clare,  M.  T.  16  G.  8.  3  Bur,  S.  C.  819 — The  pau-  ^  hiring  at  u 
per,  a  journeyman  miller^  let  himself,  at   Michaelmas  1768,  to  E,  a  month,  witli 
&>  of  C.,  by  the  month,  at  the  wages  of  8«.  a  month,   to   be  at  liberty  to  let 
liberty  to  depart  from  her  service  at  a  month's  wages  or  a  month's  lumwlf  out  in 
warning :  at  the  time  of  his  hiring,  it  was  agreed  between  the  '^'Z!!^™** 
pMf^r  and  E,  S.,  that  if  he  continued  in  her  service  till  harvest  mon^iiwitte* 
time,  be  should  be  at  liberty  during  harvest  month  to  let  himself  or  a  month^ 
to  any  other  person  he  chose  for  the  harvest  month.     The  pauper  warning,  is  not 
continued  five  years  in  the  service  o(E,  S. ;  and,  during  that  time,  '^  general  md^ 
constantly  let  himself  to  some  person  or  other  for  the  harvest,  and  w***?*"^  fe*"* 
received  tlie  common  wages  of  8*.  from  his  said  mistress  for  the  Jj^^jai^tng 
harvest  montlfin  each  year,  and  paid  her  one  moiety  of  the  wages  by  the  month, 
earned  at  such  harvest  annually  and  during  his  service  with  her ; 

bat  generally  at  the  end  of  every  month,  and  sometimes  weekly, 
received  his  wages  of  %s,  a  month,  or  in  that  proportion  :  he  con- 
sidered himself  as  a  monthly  servant,  and  at  liberty  to  leave  his 
mistress  at  the  end  of  any  month,  paying  a  month's  wages,  or 
Pjing  a  month's  warning,  according  to  his  first  agreement.  — 
^  Sessions  were  of  opinion  that  the  pauper  had  thereby  gained 
a  settlement  in  C;  but  in  the  Court  of  King's  Bench  it  was 
<^jected,  that  this  was  no  hiring  for  a  year,  but  only  a  hiring  for 
ft  month ;  and  the  counsel  on  the  other  side  gave  it  up  as  inde- 
fensible. 

296.  Rex  v.  Bath  Easton,  H.  7'.,  16  G.  3.  Burr.  S,  C.  823.  —  a  general  inds- 
The  pauper,  a  single  man,  was  bred  a  barber:  in  the  year  1748  finite  hiring  io 
he  was  settled  at  B,  £.,  and  went  from  thence  to  2).,  to  get  em-  •e«'ve  for  board 
P^mait,    He  accordingly  oftered  himself  to  one  G.,  a  barber  of  '"d  lodging, 
the  parish  of  5^  •/.,  in  j5.,  who  engaged  him  into  his  service  as  a  ^rqlu^willll 
journeyman  barber,  and  agreed  to  give  him  meat,  drink,  and  stead  of  wages, 
'^n'og,  but  would  not  give  him  any  wages,  in  lieu  of  which  he  is  a  hiring  for  a 
*as  to  have  the  Christmas-boxes,     He  accepted  these  terms,  but  year,  though 
nothing  further  passed  at  that  time;  and  no  particular  or  precise  **<>*  master  and 
^e  was  stipulated  or  agreed  on  between  the  master  and  him  that  ^^J^*  ^^"Jj 
he  should  serve  :  he  thereupon  entered  into  his  service,  and  lived  liberty  to  part 
with  G.  in  the  parish  of  St.  </.»  for  four  years ;  during  which  term  when  they 

lie  was  found  with  m^at,  drink,  and  lodging  by  his  master  in  his  please, 
own  house,  and  received  the  Christmas-boxes  that  were  given  by  ihe 
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customerSy  and  thought  himself  at  liberty  to  leave  his  nuister  when 
he  thought  proper.    He  then  lefl  G.»  and  went  to  M.»  and  serred 
B.  (who  kept  a  public-house  there )» in  his  stable.    B.  agreed  to 
find  him  meat,  drink,  washings  and  lodging  in  bis  own  house;  but 
he  was  not  to  ^ive  him  any  other  wages  tlum  what  1|^  might 
receive  as  {perquisites  of  the  stables,  from  horses  that  came  there; 
but  no  particular  or  precise  time  was  stipulated  or  agreed  on  that 
he  should  serve:  he  apprehended  that  his  master  might  have 
turned  him  off,  or  he  might  have  gone  away  from  him,  at  their 
pleasures ;  but  there  was  no  agreement  between  them  jfor  that 
purpose :  sixteen  years  elapsed  from  his  first  going  to  B.  until  h? 
finally  lefl  him,  but  during  the  said  time  he  left  B*  several  times, 
at  his  pleasure ;  but  from  the  time  of  his  first  going  into  the  service, 
he  was  with  B,  two  years,  and  upwards,  wi&out  leaving  him  at 
all ;  and  at  the  end  of  the  said  term  of  16  years,  he  was  with  B. 
for  three  years  together  without  interruption  :  and  during  the  whole 
time  he  hved  with  B.  he  was  found  by  him  in  meat,  drink,  washing, 
and  lodging.  —  The  justices  removed  him  from  M*  to  2?.  £.,  and 
the  Sessions  confirmed  the  order ;  but  it  was  admitted  by  the 
counsel  in  support  of  the  order,  that  the  general  hiring  at  Af.,  ^ 
his  service  under  it,  had  gained  him  a  settlement  there  ;  and  the 
two  orders  were  accordingly  quashed. 
Agencrml  bir-        297.  Rex  v.  Seaton  and  Beer,  E.  T.,  24  G.3.  EditobV  MS& 
ing  at  weekly     —  The  pauper  being  settled  in  the  parish  of  <S.  and  £.  went  into 
wagesisahiring  ^^  parish, of  J5.,  and  made  an  agreement  witli  S.  P.,  who  kept  a 
for  a  year.  public-house  there,  as  follows :   "  That  P.  should  give  him  \u 

ac.  Cald.  440.   «  ^  yf^eV  as  he  had  given  the  other  roan  or  men,  and  the  vails  of 

<<  the  stables."  Noihiiig  was  said  about  the  time  of  his  service. 
At  the  end  of  the  year  his  fnistress  said  to  him,  '*  You  have  been 
*'  here  a  year,  I  will  pay  you."  To  which  the  pauper  answered, 
*<  It  is  no  matter,  I  may  st^y  with  you  another  yeat*."  She  said, 
"  Very  well,  S."  He  did  stay  another  year,  and  then  received 
what  was  due  to  him,  being  fi/.  4««  He  worked  in  the  stables  ai 
an  ostler ;  and  neither  at  die  time  of  making  the  first  agreement, 
nor  at  the  end  of  the  first  year,  was  any  mention  made,  either  by 
the  mistress  or  the  pauper,  of  a  hiring  for  a  year,  or  of  the  term 
for  which  he  was' to  serve ;  but  the  pauper  apprehended  that  his 
master  might  have  parted  with  him  at  any  time,  on  giving  reason* 
able  notice.  No  evidence  was  given  of  the  time  for  which  any 
such  man  or  men,  as  above  referred  to,  had  been  at  any  time  hired 
by  P.  —  The  Sessions  were  of  opinion,  that  the  pauper  gained  no 
settlement  in  jB.,  and  confirmed  the  order  of  removal  to  S*  and  B* 
—  Fanshaw  showed  cause,  and  endeavoured  to  distinguish  this 
from  the  cases  of  general  hirings,  particularly  the  case  o^ Berwick  Si* 
(a)^fi<^,pL290,  John(a),Bexy,D€dham{b),  Bex  v. Bradninch  (c),  and  Rex  v. Stock- 
(b)jinie,p\.292.  bridge,  {d)  —  Sylvester,  conira,  said,  this  was  the  common  case 
(c)Jnte^l29S,  of  a  general  hiring,  which  was  equivalent  to  a  hiring  for  a  year, 
{d)Anu,pLZ94.  unless  circumstances  appeared  to  show  a  contrary  intention ;  and 

that  the  circumstimces  here  did  not,  they  relied  on  Rex  v.  Win- 
{9)Jnietf\>2S9.  caunlon.  {e)  —  Willes  J.    The  first  agreement  was  general,  but 

the  pauper  was  to  receive  waees  like  a  former  servant.  I  thinly 
the  conversation  at  the  end  of  the  year  was  an  agreement  to  serve 
another  year,  which  makes  it  even  stronger  tlum  the  case  of  a 
general  hiring.  The  case  of  Bex  v.  Stockhridge  is  decisive  of  the 
present  question.  _  AsHHuasT  J.     I  am  not  for  narrowing  the 


deteriiiitationi  in  £bh9qut  of  setUemenU ;  and  cku  does  not  gb  «o 

&r  Mjp^me  other  catee.    The  general  rule  la,  Chat  an  ind^oile 

hiriifg,  without  any  drcuoistances  to  show  that  a  less  time  was 

metot,  $hall  be  considered  as  a  hiriag  for  a  year.    In  this  case 

the  fim  conversation  would  amount  to  an  indefinite  hiring.    The 

second  seeaos  to  show^  that  it  was  in  the  mind  of  both  that  it 

sbould  be  a  hiring  for  a  year.    There  are  cases  where  it  has  been 

80  beld,  against  the  apprehension  of  both.  —  Bullbr  J*    It  is 

jettfedin  a  variety  of  cases,  that  the  apprehension  of  the  pauper 

oskes  no  difference.      What  the  Court  went  upon  in  Hex  f. 

ZMksi»(a)  was  not  the  apprehension  of  the  pauper,  but  a  coa-  (a]^n«^LS9S. 

rcfsstioD  betwea  Una  aiid  Ua  iMster  explaimng  the  origiiuil 

cootiact;  that  circumstance  being  laid  aside,  what  YtUes  J.  ssod 

in  that  case  is  decisive  of  this ;  for  he  considered  the  payment  of 

the  vsges  weekly  as  making  no  difference.    The  first  affreement 

would  be  sufficient ;  but  on  the  second  there  can  be  no  doubt.  -* 

Order  quashed. 

298.  Rex  v.  Elsiack,  H.  T.   25G.S.  Editor'^  MSiS. —  The  Ahinag«t 
psuper  was  hired  to  J.  and  /•  S*  of  fV.,  two  brothers,  who  kept  wwUy  wagM 
house  and  lived  together.    She  was  the  only  female  servant  in  the  ^*",*?]?y,?"* 
house,  and  did  all  the  menial  and  houseliold  business.    No  mention  ^|^  iT^lmtiit. 
wss  made  about  being  hired  for  a  year.     She  hired  herself  to  isnotamnwS 
them  at  the  wages  of  Is,  4tf/.  a  week,  and  beard  and  lodging,  for  hiring  for  a 
as  loQg  a  time  as  they  should  want  a  servant*    When  she  bad  y^v. 
served  seven  weeks  she  was  paid  her  wages ;  and  afterwards,  when  &C.Cald.480. 
she  had  served  two  or  three  months,  she  was  paid  again  as  sbe 
wanted  them.     She  continued  to  live  a  year  and  five  months  in 
the  service;  and  declared,  she  did,  not  think  herself  loose»  or  at 
liberty  to  go  away  at  the  end  of  eveir  week,  nor  even  at  die  end 
of  every  month.     She  waa  removed  from  fF.  to  £»,  and  the  Se^ 
sioos  confirmed  the  order,  —  Beaacroft,   in  support  of  tfie 
orders,  admitted  that  a  general  hiring  standing  alone  would  be  a 
hiriog  for  a  year ;  and  that  the  single  drcumstance  of  wages  pay^ 
able  weeklv  would  not  prevent  it  from  being  so  considered ;  but 
he  coDtended,  that  this  waiK  not  that  kind  of  indefinite  hiring,  but 
a  contract  determinable  at  the  end  of  any  one  week,  at  the  pleasure 
of  the  master,  and  no  obligation  on  either  side  for  a  year.    As  to 
^  8]>prehension  of  the  pauper,  that,  he  said,  was  immaterial.  -— 
hvGHf  contrh^  said,  that  a  hirii^  for  so  long  as  they  should  witnt 
a  servant  would  of  itself  be  a  general  hiring  (b) ;  that  in  one  (&)  But  Mr. 
ewe  (c)  a  contract,  expressed  to  be  at  will,  was  held  to  be  a  "^^Sj*^^ 
general  hiring,  unless  the  will  was  determined.     In  short,  wherev^  poaii^n 
ite  time  is  not  expressed  to  be  for  less  than  a  year,  it  is  a  hiring  yT-^.  ' 
for  a  year,  whico  is  the  only  hiring  known  to  the  law.    This  Rockbridge 
woraao  was  a  menial  servant^  which  is  in  its  nature  a  service  for  a  taue,  pl.894!; 
year.   Iq  Rex  v.  Bath-EasUm  (d)^  and  other  cases,  the  Court,  but  no  bucIi 
^  said,  had  gone  ftrther,  and  given  a  settlement  where  it  was  draimstaace 
doubtful  if  there  were  any  retainer  at  all.    As  to  the  circumstance  ^PP**"  ■■'  ^* 
of  the  wages  being  payaUe  weekly,  it  certainly  made  no  difference.  ^'       , 
The  case  of  ^jc  v.  Dedham  (e)  would  have  been  a  settlement  if  W^««^P  -^se- 
tt had  aot  been  for  the  additional  sixpence  in  the  middle  of  the  {.^)^^>V^^^ 
fosr.— .  Lord  Maksfielp  :   A  general  hiring  without  limitation 
of  time  is  presumed  to  be  a  hiring  for  a  year ;  but,  like  all  other 
pre^umptioDs,  it  is  to  be  explained  by  circumstances,  and  holds 
good  oaly  till  the  contirary  appears.    Wherever  an  intent  appears 
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to  hire  for  a  less  time,  this  destroys  the  presumption.    I  tlmik 
enough  appears  in  this  case  to  show*  that  a  hiring  for  a  year  was 
not  intended.     For,  I  st,  the  contract  is  at  the  will  of  the  master, 
**  for  as  long  a  time  as  he  shall  want  a  servant ;"  and,  2dly,  there 
is  a  certain  time  at  which  only  the  servant  can  be  turned  off;  that 
is,  the  end  of  a  week.     She  could  not  be  discharged  at  the  end  of 
the  year  if  it  happened  in  the  middle  of  a  week.  —  Orders  con- 
firmed. 
An  agreement         399.  n^j.  y.  Chertiey,  T.  T.  27  G.  8.  2  T.  R.  S7.  —  The  pauper 
to  r    Ti^A^    ^^    ^'^^  ^^^  *  y^^  *^  ^^^  wages  of  4/.,  and  serve*  out  that  jear 
fiithCT  and  do     ^'^^  ^^'  '^•>  ^^  '^^  parish  of  C.     About  three  weeks  before  that 
the  officea  of  a    service  expired,  her  father,  who  was  a  day-labourer,  in  consequence 
aenrant  for  a       of  his  wife's  death,  came  to  the  pauper,  and  applied  to  ner  to 
year,  for  b«r       come  and  live  with  him,  to  do  the  offices  of  a  servant,  for  a  year 
hT^  mte    '"  ^®  P*"*^  ®^  ^''  *°^  offered  her  her  board  and  lodging,  and 
pmi^tes,  ii  a    ^'^^  profits  as  she  could  make  by  keeping  fowls,  and  what  she 
good  kbingfir   could  earn  by  her  own  labour ;  and  if  that  did  not  produce  a» 
a  yeetr,  though    much  as  she  got  at  Mr.  S.*6,  her  father  was  to  make  up  the  dif- 
the  daughter  is   ference.     She  agreed  to  come  On  those  terms,  and  carae  accord- 
at  liberty  to        ingly,  and  lived  with  him  in  pursuance  of  that  agreement  in  the 
can  by  her         parish  of  T.  for  a  year  and  upwards,  during  which  time  she  got 
labour.  about  1/.  11^.  6^^.  by  keeping  fowls,  and  2/.  12^.  6i/.  by  going  oat 

charing  and  taking  in  plain  work ;  and  at  the  end  of  the  year  her 
father  gave  her  10».,  as  an  additional  recoropence  for  her 
having  gone  out  with  him  to  reap  in  the  harvest  month.  —  Ash- 
hurst  J.  All  that  is  necessary  to  give  a  settlement  under  these 
statutes  is,  that  there  should  be  a  hiring  for  a  year  and  a  service 
for  a  year.  As  to  the  hiring  for  a  year  it  is  only  necessary  to 
read  the  words  of  the  case  to  determine  it :  it  states,  that  the 
pauper's  father  applied  to  her  to  come  and  live  with  him  to  do  the 
offices  of  a  servant  Jbr  a  year  on  certain  terms,  which  she  agreed 
to,  and  that  she  came  accordingly  and  lived  tvith  him  in  pursuance 
of  that  agreement  for  a  year.  The  objection  is,  that  this  is  no 
hiring,  because  the  Sessions  have  not  stated  that  the  pauper  lived 
as  a  hired  servant ;  but  there  is  no  occasion  for  the  Sessions  io 
state  that  expressly,  if  it  sufficiently  appear  from  the  terms  of  the 
contract ;  now,  in  the  present  case,  that  does  appear.  Then  it 
was  objected,  that  the  contract  was  not  binding ;  but  that  is  not 
BO,  she  was  hired  to  do  all  the  offices  of  a  servant  for  a  year.  The 
terms  of  the  contract  are  not  such  as  would  enable  the  paup^ 
absolutely  to  leave  her  father's  service,  but  only  to  do  particular 
work  for  her  own  benefit ;  she  was  first  bound  to  perform  all  hw 
work,  and  consistently  with  that  she  was  at  liberty  to  gain  as  much 
as  she  could  earn  by  her  own  labour.  This,  therefore,  was  a  good 
hiring  for  a  year.  And  as  to  the  service  the  case  states,  that  the 
pauper  lived  with  her  father  in  pursuance  of  the  agreement  for  a 
year.  This  is  by  no  means  like  the  Pitiminster  case,  for  there  ^ 
no  hiring  at  all  for  any  time. —  Grose  J.  In  order  to  gain  a  settle- 
ment by  hiring  and  service,  there  must  undoubtedly  be  a  hiring 
for  a  year,  and  a  service  for  a  year.  But  in  the  hiring  it  is  "^ 
necessary  to  use  technical  terms ;  the  word  "  hiring"  need  not  be 
stated  on  the  case ;  it  is  sufficient  if  it  appear  that  the  servant 
agreed  to  serve,  and  the  master  to  pay  for  that  service  for  a  year* 
Then  the  circumstance  of  the  father  being  the  master  of  his  own 
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d^  will  not  Tary  Uie  case.  This  was  not  a  hiring  generally  by 
the  fttber  as  long  as  he  lived,  but  a  hiring  for  a  year  expressly. 
The  father  offered  the  pauper  certain  terms,  which  it  is  stated  she 
ag[reed  to  accept ;  then  there  was  a  contract  between  them  for 
hiriDg.  According  to  the  terms  of  this  contract  she  was  not 
St  liberty  to  desert  her  father's  service ;  she  was  only  permitted 
to  do  what  other  work  she  could  consistently  with  her*  father's 
scrrice;  which  she  was  first  bound  to  perform.  She  did  every 
thiBg  which  related  to  her  father's  service,  and  her  earning  besides 
tbk  mil  not  prevent  its  being  considered  as  a  hiring  for  a  year. 
And  as  to  the  service,  it  is  expressly  stated,  that  the  pauper  lived 
wkh  her  father  for  a  year  in  pursuance  of  that  agreement. — The 
orders,  therefore,  removing  her  from  T,  to  C,  were  quashed. 

900.  Rex  V,   MacclesfiMj    H.  T.  ^  G.  3.  3  T.  ft.  76.  —  The 
pauper  being  settled  in  W.^  was  hired,  about  15  years  ago,  by  ifatemmtlM 
Francis  Beswick^   late  .of  M.,  button-maker,  for  11  montns,  at  faired  far  e{n«n 
VA.  10».  wages:  at  the  end  of  11  months  the  master  and  the  i'^'»*ihsfoT 
pauper  settled  his  wages  for   11   months,  and  his  master  gave  ^f^iJ^i*^ 
lOf.  6i/.  over,  saying,  that  he  had  been  a  good  servant,  and  added,  ^^^  o/tlMt 
'*  Yitu  may  as  toell  stay  on  an  end  in  your  place  ;  the  place  8uit6  time  the  master 
'*you,  and  you  suit  the  place."  The  pauper's  answer  was,  ''  Very  telU  him  that  be 
"  well.  Sir,  1  have  no  objection ;"  and  the  p&uper  continued  to  '"*y  '^^^  "* 
follow  his  master's  business  near  three  years.     The  pauper,  being  *^  JJJJiJjJJ"  a^ 
fXB.  with  his  master's  cart,  was  taken  ill,  and  staid  there  some  wi«e8,anf  the 
time,  which  occasioned  him  to  lose  his  service.     His  master  used  ■errant  asaeotiy 
to  give  him  money  occasionally  during  his  service ;  but  the  pauper  this  second 
kept  DO  account  himself.     A  few  days  after  the  pauper's  return  ■greement  is  a 
•from  B.  his  master  settled  with  him  ;  the  pauper  did  not  know  in  S^***^**""*' 
what  manner,  but  supposed  the  money  was  right ;  he  thought  his 
wages  would  come  to  about  4*.  a  week.  —  Lord  Kemton  C.  J. 
It  is  dear,  that  there  must  either  be  an  express  or  an  implied 
cofitnict  for  a  year,  in  order  to  give  the  servant  a  settlement.    An  . 
express  hiring  for  1 1  months  wnl  not  confer  a  settlement,  unless 
the  Sessions  find  that  it  was  fraudulent,  and  that  a  year's  service 
was  intended  though  only  1 1  months  were  expressed ;   as  in  a 
case  (a)  which  I  remember,  where   there  was  a  hiring  for  1 1 
sxMihs  with  an  agreement  to  give  in  another  month's  service,  (a)  Rex  v. 
Now,  io  this  case,  the  first  hirine  for  1 1  months  was  not  sufficient  Milwich, 
to  confer  a  settlement;  but  when   that   time  was  elapsed,   the  poUf -^1,906, 
fluster  told  the  pauper,  that  he  might  as  tvell  stay  on  an  end ; 
which  in  that  part  of  the  country  means  an  indefinite  time.      This 
second  hiring,  therefore,  must  be  considered  as  a  general  hiring, 
which  the  law  construes  to  be  a  hiring  for  a  year.      As  to  this 
expreaiion    referring  to  the  time   for    which    the    pauper   was 
onginally  hired,  it  is  too  refined  ;  it  only  referred  to  the  nature  of 
the  serrice  in  which  he  was  before  engaged.    Then  if  we  consider 
the  wages  for  which  the  pauper  served  under  a  second  agreement, 
^  negatives  the  idea  that  the  parties  contracted  for  another  1 1 
moDtfas  for  the  same  definite  sum  which  the  pauper  received  under 
the  first  agreement ;  for  it  is  stated,  that  he  received  about  4ts.  a 
week,  which  does  not  amount  to  the  same  apportionment  of  wages. 
—  AsHHURST  and  Grose  Js.  concurred  ;  and  the  order  removing 
the  pauper  from  M.  to  W.  was  quashed. 
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Aluringto  901.  Bex  V*  IfiW^tresUm  (a)^  £.7.  SSG-S.  5T.iL9fiB.'^ 

Bern  is$.9d.  fV.  Graj/it  wenX  to  pne  &,  Hannam^  8  auller,  of  G*y  aod^med  tp 
a  week,  with  a  serve  luiQ  for  S^.  9^.  a  week ;  he  considered  hioiKlf  obuged  to 
in^  a  '^"^  serve  his  master  on  Sundays  as  well  as  other  days;  and acco^tusl? 
iiioD^*t*iiou'ce.  sc^cd  on  Sundays*  **  They  had  a  liberty  of  parting  oo  a  moDUs 
is  a  general  ''  notice  a^  either  side."  He  received  Is*  as  earnest  to  biodthe 
Miring.  bar^n.    There  was  no  mention  of  time,  or  Cot  how  long  be 

&  P.  Rex  vl  should  serve«  He  continued  under  this  contract  abont  two  yen 
Birdbrooke,  and  a  half,  residing  in  G.,  in  the  house  of  his  master.  He  thcs 
poM,  pl.  aso.       went  to  Tisbury  to  be  inoculated,  where  he  remained  two  moodii. 

iS.  Hannam  then  sent  for  him,  and  he  was  hired  again  by  him  it 
the  rate  of  4«f.  a  week,  the  pauper  insisting  that  the  wages  should 
be  even  money.  He  continued  to  live  with  £/.  under  the  latf 
contract  for  two  years  and  a  half;  during  all  which  time  he 
resided  in  his  master's  house  in  G.  —  Lord  Senton  C  J.  It  ii 
{b)Poitf  pl.d59»   admitted  that,  since  the  case  of  Rex  v.  Nem  Windsor  (b\  the  circoi- 

stance  of  the  parties  having  it  in  their  power  to  determiae  the 
service  on  giving  notice  will  not  defeat  the  settlement,  where  there 
is  a  contract  for  a  year,  and  a  year's  service  under  it.  Neither 
could  it  be  disputed  by  the  counsel,  who  argued  in  support  of  the 
order  of  Sessions,  that  a  eeneral  hiring  is  not  a  hiring  for  a  y^ 
In  each  of  the  cases  cited  there  was  something  to  £ow  that  the 
parties  did  not  intend  that  it  should  be  a  generid  hiring ;  ose 
was  as  long  as  the  master  wanted  a  servant,  another  as  ioog 
as  the  parties  liked,  where,  without  any  notice,  the  contract 
might  immediately  have  been  determined.  But  wherever  die 
relation  of  master  or  servant  is  to  continue  for  an  indefiniie 
time,  and  cannot  be  put  an  end  to  at  the  election  of  either  partf) 
without  notice,  there  the  hiring  must  be  understood  to  be  a  wm 
for  a  yea^.  If  this  were  not  a  general  huringy  those  who  disputes 
that  proposition  should  have  pointed  out  for  what  time  it  was  to 
contmue ;  and  indeed  it  has  been  contended  to  be  for  a  month,  or 
a  month  added  to  a  week ;  but  there  is  no  foundation  for  either. 
For  if  that  were  so,  the  pauper  might  have  left  the  service  at  the 
end  of  the  first  month,  or  of  the  five  weeks,  without  giving  say 
notice  at  all :  but  there  is  no  pretence  for  that ;  for  by  the  temv 
of  the  contract  he  was  to  give  a  month's  notice  before  he  o^ 
(c)^tUtf,pL293.   determine  it.  And  this  is  distinguishable  from  Rexy.  BraininA(()i 

for  there  was  a  hiring  for  a  stipulated  time  less  than  a  year. 
In  this  case,  independently  of  the  first  contract,  the  parties  sMt 
again,  after  an  absence,  and  the  pauper  was  a  second  time  hired 
at  the  rate  of  4tf.  per  week,  the  pauper  insisting  upon  an  increase 
of  wages.  This  also  was  a  general  hiring,  which  in  law  is.  a  hiring 
for  a  year ;  and  the  pauper  having  served  more  than  a  year  under 
it  in  G.  acquired  a  settlement  here.  —  Asuhurst  J.  It  is  oh* 
servable  that  here  were  two  hirings,  entirely  distinct  from  each 
otlier.  The  first  was  a  general  hiring  at  so  much  per  week,  wliich 
the  law  takes  to  be  a  hiring  for  a  year.  And  it  has  been  d^ 
termined  that  the  other  part  of  the  agreement,  that  each  party  had 
the  liberty  of  putting  an  end  to  the  contract  on  giving  a  month's 
notice,  will  not  prevent  the  servant's  gaining  a  settlement.  Oa 
the  second  hiring  an  observation  arises  from  the  difference  of  ex- 
pression; for  there  tne  pauper  was  hiand  at  the  rate  £^4<«/xr 
week  ;  which  words  clearly  refer  to  the  quantum  of  the  wages,  and 
not  to  the  duration  of  tb(^  contract.  This  is  a  stronger  case  than  that 

(o)  See  Rex  v.  Great  Yarmouth,  jKtt,  pi.  30S. 
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oiBiXf'  Birdirooh,  {a)  -^  Bulksb  J.     A  hirinff  «t  80  much  per  (a)Potf4d.39Q. 

week  simplj,  and  without  aoy  other  exprenioD,  has  been  hela  to 

be  ooij  a  hiring  for  a  week,  because  that  expression,  if  it  be  not 

explaioed  by  other  words,  has  been  taken  to  apply  to  the  duration 

of  the  coQtractf  and  not  to  the  wages;  but  here  are  other  words  to 

show  that  the  reservation  ol'  weekly  wages  could  not  confine  it  to 

be  a  weekly  hiring,  for  neither  party  could  deteroiine  the  contract 

without  giYiDg  a  month's  notice.     This  ia  either  a  definite  or  an 

iodefioite  hiring ;  if  the  latter,  the  law  says  it  is  a  hiring  for  a 

jetr.   Then  it  was  incumbent  on  the  counsel,  who  contended 

tbtitvas  a  definite  contract,  to  define  its  duration ;  but  nothing 

has  been  stated  to  show  that  it  was  a  definite  hiring*    It  could  not 

he  merely  a  hiring  for  a  week,  because  the  contract  was  only  to 

be  detenuined  by  giving  a  month's  notice ;  not  for  a  month  only* 

as  one  of  the  counsel  admitted.    It  must  then  be  taken  to  be  a 

geoeral  hiripg ;  and  the  condition  of  being  at  liberty  to  part  on  a 

ooDth's  notice  will  not  defeat  the  settlement ;  as  wafl  held  in  Rex 

y.  Nm  Windsor  (6),  and  Rex  v.  Birdbrooke.   What  was  said  by  Lord  {b)Pott,  pi.  S59, 

Kenm  in  the  latter  of  those  cases  has   been  misapplied ;  his 

Lordship  had  disposed  of  the  former  part  of  the  case,  namely, 

that  there  was  a  hiring  for  a  year,  and  then  he  added,  ^<  Uie  power 

"  of  giyiog  notice  makes  no  difierence,  for  it  has  been  held  that  an 

**  agreement  to  leave  the  service  on  giving  a  month's  warning  did 

"not  defeat  the  settlement/'  —  Ghosh  J,  of  the  same  opinion. 

S02.  Rex  V.    IVorfield,  H.  T.    34  G.  S.    5  T.  R.  506.  —  The   if  apemm 
panper,  who  was  bom  in  the  parish  of  W*t  where  her  father  was  meeting  a  ter. 
legally  settled,  went  about  six  years  ago  to  live  with  Smithy  in  ▼«>*  in  place, 
SL  L.,  and  served  him  near  a  year,  but  was  not  hired  to  him  ns  ?*  ''*''  ^^**^ 
she  knows  of.      While  she  lived  with  Smith,  J.  Ju  of  S^.  L.,  ^^^^J^ 
met  her,  and  taking  her  into  his  house,  asked  her  if  she  was  hired  ^nj  upon  &r  ' 
again  to  Smt^A  f    to  which  she  answered  she  was  not :    «/•  then  replying  In  the 
asked  her,  if  she  would  come  and  live  with  him,  and  take  care  of  negatiTe,  da- 
his  chiW?  to  which  she  consented ;  and  soon  afterwards  she  went  «rMh«rtoooinc 
to  him.  Two  or  three  days  after  she  had  been  with  •/.,  he  told  J?^  J^'Ji^ 
her  be  would  find  her  in  meat,  drinks  and  clothes,  and  then  asked  cara'of  his  child 
if  she  should  be  satisfied  with  that ;  she  told  him  she  should*     He  tbU  is  a  gmeni 
ttid  be  would  have  given  her  money,  but  that  it  was  better  for  her  Mring, 
to  hare  clothes,  as  she  was  connected  with  bad  friends,  who 
yooid  take  her  money.    .  She  went  to    J.'s  at  Christmae,  and 
lived  with  him  about  two  years  and  a  half,  leaving  him  in  the 
OMmth  of  Mai/i  when  her  mistress  told  her  that  her  child  was  then 
oU  enough  not  to  require  any  further  attendance,  and  dismissed 
her.  The  pauper  said,  in  her  opinion  and  apprehension  she  was  at 
Itberty  to  have    left  J.'s  at  any  time.  —  I^rd  Ksnyon  C.  J. 
U  has  been  so  long  settled  that  a  general  hiring  is  a  hiring  for  a 
ye^r,  tba  it  ought  not  now  to  be  controverted.  In  my  opinion  the 
hiriogio  this  case  was  a  hiring  for  a  year ;  the  circumstance  of  the 
typo's  going,  away  in  the  middle  of  a  year  does  not  show  that 
uis  hiring  was  not  of  such  a  description  ;  for  it  was'  competent  to 
botli  parties  to  put  an  end  to  the  contract  whenever  they  pleased ; 
tad  here  they  did  dissolve  it  in  the  middle  of  a  year.     It  is  much 
to  be  wished  that  in  cases  of  this  kind  the  justices  at  the  Sessions 
^ould  draw  the  conclusion,  and  state  it  as  a  fact  whether  or  not 
were  was  a  hiring  for  a  year.  —  Ashhurst  J.  The  circumstances 
01  this  case  show  that  the  parties  intended  that  this  should  be  a 
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hiring  for  a  year.    The  pauper  was  to  be  provided  with  clothes  io 

•lieu  of  wages ;  dow>  if  she  had  been  clothed  by  the  master  the  day 

after  she  went  into  the  service,  could  it  have  been  the  intention  of 

the  parlies-  that  she  might  have  left  the  service  immediately  ?   If 

not  the  next  day,  what  other  line  can  be  drawn  ?    This  shows  that 

both  parties  meant  that  the  service  should  be  permanent,  and  that 

it  should  not  be  in  the  power  of  the  pauper  to  leave  the  service 

when  she  pleased.  This,  then,  was  a  general  hiring,  which  the  lav 

construes  to  be  a  hiring  for  a  year.  —  Buller  and  Grose  Js. 

assenting. 

Ahmngat  803.  Rex  v.  Great  Yarmouth,  E.  T.  56  G.  3.   SM.Sf  S.  114— 

^™yj|[^     Removal  from  B.  to  G.  y.  — Order  confirmed,  subject,  &c.- 

be  rtliba^to    "^^^  pauper  hired  himself  to  one  fV.  at  G.  Y.     He  let  himself  by 

paitatain6nth*s  the  week,  and  was  to  have  5s.  per  week  wages,  and  either  party 

notice,  was         was  to  be  at  liberty  to  part  witn  the  other,  by  giving  a  month' i 

holden  to  be  a     noHce*     The  pauper  stated  he  let  himself  by  the  week,  and  was  to 

i^uiA'the  *     ^*^^  ^*'  Pf  ^  week,  but  at  the  same  time  stated,  that  nothing  passed 

case  stated  that    between  kis  master  and  himself  as  to  his  being  hired  by  the  week, 

the  pauper  let     except  that  he  was  to  have  5s.  per  week  wages.    The  paoper 

himself  by  the     served  under  this  hiring,  four  years  and  three  quarters  uninter- 

week,  it  being    ruptedly,  and  then  quitted  the  service  upon  receiving  a  month's 

i'Si^     ****'    notice.     He  received  his  wages  sometimes  at  the  end  of  a  week, 

pauper  let  him-  sometimes  at  the  end  of  a  fortnight,  three  weeks,  or  a  month,  as 

self  by  the  he  wanted  them.     He  entered  W.*s  service  in  the  summer,  and 

week  nothing      left  him  about  3fu;AaeZm6».  —  Lord  Ellenborouoh  C.J.    Ho 

passed  between    not  think  any  very  material  argument  arises  from  its  being  fint 

^^^t^'^tohis  ^®""^  **y  ^®  Sessions,  that  the  pauper  let  himself  for  a  week; 

being  h^  by  ^  because  that  is  explained  by  the  statement  which  follows.   All 

the  week,  ex-      the  &cts  are  to  be  taken   together  into  consideration  without 

cepttbatbewas  reference  to  the  precise  order  in  which  they  are  found;  and  the 

tohaTc  weekly    Sessions  have  come  to  this  conclusion  upon  them,  that  the  hiring 

was  an  indefinite  hiring.  The  first  fact  stated  is,  that  the  pauper 
let  himself  by  the  week ;  but  in  order  to  discover  whether  tliat 
was  intended  as  the  measure  of  time  for  which  the  service  was  to 
endure,  we  must  look  to  the  context,  and  see  how  the  contract 
was  determinable.  We  find,  then,  that  either  party  was  to  be  at 
liberty  to  determine  it  by  giving  a  month's  notice.  Caft  any  one 
say  that  this  is  a  weekly  hiring,  when  the  parties  ^^^^^^ 
liberty  to  part  without  a  month's  notice  ?  I  cannot  say  so.  What 
then  IS  the  eflfect  of  a  month's  notice  ?  It  does  not  follow  from 
thence  that  it  was  a  monthly  hiring,  or  for  any  definite  nuroher  o 
daj^s.  Wherefore,  as  there  is  no  limited  period  of  duration  to  be 
assigned  for  the  service,  the  law  in  such  case  implies  that  it  i^  '^ 
a  year.  This  mode  of  considering  the  case  is  somewhat  strength- 
ened, if  we  advert  to  that  which  the  Sessions  have  added ;  ^^^^ 
that  the  pauper  stated  that  nothing  passed  between  him  and  n» 
roaster  as  to  being  hired  by  the  week,  except  that  he  was  to  "*'^ 
weekly  wages.  It  is,  therefore,  in  common  sense  and  fs'r  ^ ' 
tendment,  a  hiring,  of  which  no  certain  portion  of  ^'""^.^^'-^ 
predicated  for  its  duration,  and  is,  consequently,  a  general  hin»^^ 
which  the  law  says  is  a  hiring  for  a  year.  —  Bailet  J-  *  *"*  j 
the  same  opinion.  The  Court  do  not  interfere  with  facts  tou  ^ 
by  the  Sessions,  but  we  take  it  for  granted  that  the  ^^^^"^L^nj, 
not  mean  to  find  as  a  fact,  that  there  was  a  distinct  weekly  n»r  8| 
and  upon  that  to  submit  the  question  to  us,  Whether  the  p*"r 
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gained  a  setdemem  by  service  undef  it  ?  It  irould  b6  to  impate 
igDonuice  to  the  Sessions  to  suppose  that  they  meant  to  put  any 
ach  qoestion ;  and,  therefore,  we  apprehend  they  meant  to  sub- 
mit, whether  there  was  a  hiring  for  a  year.  The  Sessions  state, 
that  the  pauper  let  himself  by  the  week,  and  if  this  were  alU  it 
woaid  import  that  there  was  not  any  obligation  either  on.  the 
master  or  servant  beyond  a  week ;  but  the  case  does  not  stop 
here,  but  goes  on  to  state,  that  either  party  was  to  be  at  liberty 
t0  part  at  a  month's  notice.  Now,  if  there  was  to  be  a  month's 
flotfce  before  the  one  could  quit  or  the  other  dismiss  fi^om  the 
sem'ce,  how  is  this  consistent  with  a  weekly  hiring?  This  point 
V8S  discussed,  and,  as  I  thought,  was  settled  in  Rex  v.  Hampres- 
iot  (a),  that  the  requiring  a  month's  notice  is  inconsistent  with  a  (o)<^n/tf»pl*30i. 
veekjj  hiring.  It  has  been  urged,  that  we  ought  to  reject' the 
Utter  part  of  the  case,  because  it  is  evidence  only ;  but  I  do  not 
igree  to  that,  because  it  seems  to  me  that  the  Sessions  have  pur- 
posely stated  it,  in  order  to  ask  our  opinion  whether  the  right 
conclusion  be,  that  the  pauper  let  himself  by  the  week.  And 
if  we  look  at  the  evidence,  it  puts  the  case  out  of  doubt,  for 
although  the  pauper  stated,  that  he  let  himself  by  the  week, 
yet  he  added  that  nothing  passed  between  him  and  his  master,  as 
to  his  being  hired  by  the  week,  except  that  he  was  to  have  weekly 
Images.  Now,  if  that  w^re  so,  and  a  month's  notice  were  required} 
this  was  not  a  weekly  hiring ;  and  if  not  a  weekly  hiring,  then 
there  was  no  definite  period  assigned  for  its  duration,  and  it 
became  a  general  hiring ;  and  this  the  law  has  defined  to  be  a 
lairing  for  a  year.  I  consider  this  then  as  a  hiring  at  weekly 
vagestobe  determined  by  a  monthly  notice,  which,  according  to 
^  V.  HamprestoTiy  is  a  hiring  for  a  year.  —  Abbott  J.  This 
case  is  certainly  not  drawn  up  with  the  usual  perspicuity  of  a 
case  stated  by  the  Sessions,  because  it  states  evidence  of  the  fact, 
mstead  oi  the  fact  itself,  which  ought  to  be  found.  If  upon  a 
case  stadog  evidence  only,  this  Court  should  think  the  conclusion . 
which  the  Sessions  had  drawn  from  it  a  wrong  conclusiion,  they 
voutd  probably  deem  it  better  to  send  back  the  case  for  revision ; 
but  where,  as  in  the  present  case,  the  conclusion  appears  to  be 
^^U  it  would  be  useless  to  send  it  down  again.  Now,  if  we 
w  (he  case  upon  the  pauper's  evidence,  it  seems  to  me  that  he 
^^ed  to  serve  for  5s.  a  week,  and  that  they  should  be  at  liberty 
^  part  at  a  month's  notice ;  which,  according  to  Rex  v.  Ham" 
^ro^oa,  and  the  reason  of  the  thing,  amounts  to  a  general  hiring. 
Itis  plain,  that  the  period  of  service  was  not  fixed  by  the  hiring, 
the  contract  was  not  confined  to  a  week,  for  there  was  to  be  a 
month's  notice ;  neither  was  it  for  a  month,  for  there  were  weekly 
^^\  the  hiring,  therefore,  was  indefinite,  and  it  is  now  too 
wu^  <^eny  that  this  is  a  yearly  hiring.  For  these  reasons,  I 
w'ns  tht  conclusion  of  the  Sessions  was  right.  —  Holroyd  J-  I 
aiD  also  of  the  same  opinion,  that  the  Sessions  came  to  the  proper 
coDclosion.  This,  as  it  appears  to  me,  was  a  general  hiring,  deter- 
i^oiaable  at  any  period  by  a  month's  notice,  which  in  law  is  a 
yearly  hiring.  It  was  not  a  weekly  hiring  because  of  the 
Jii^th's  notice,  nor  a  hiring  for  a  month,  for  then  it  would  have 
^0  determinable  only  at  the  completion  of  each  month's  service, 
^ereas  this  might  have  been  determined  at  the  expiration  of  a 
Month's  notice,    without  regard   to   whether  it   expired  at  the 
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ittOntli's  etd  or  not*    I  thfnk^  therefore,  that  the  finding  of  the 
SeflncniiB  was  right.  -^  Order  of  Sessions  confirmed. 
A  dak  in  a  904.  Rex  ▼.  AU  Saints,  Worcesiety   H.   T.    58  G.  5.   1  B.i( 

morcttitUe  A.  822.  —  RetoOVal  from  A.  5.,  in  JV,^  to  5.  —  Order  quashed, 

*««•«»  *^*>y  subject,  &c.  — The  pauper,  in  the  year  1812,  wm  engi^  bj 
^J^'^  B.  and  Co.  for  a  year,  at  the  yearly  salary  of  8(V.  as  one  of 
ani^theunial  their  house  clerks.  He  went  into  the  service,  and  continued 
hours  of  bust-  in  it  upon  the  same  terms  for  two  years  and  a  half,  during  the 
ness,  thereby  last  eight  months  of  which  he  slept  in  the  appellant  parish 
g"™  *J^"^  of  S.  He  did  not  sleep  in  the  house  of  B.  and  Co.  during 
dbm hmns^  any  part  of  the  service,  but  came  to  their  counting-house  at 
ncrjt,  by  the  the  usual  mercantile  hour,  (that  is  to  say)  about  nine  o'clock  in 
cDstom  of  the  the  morning,  and  staid  there  till  five  or  six  in  the  evening,  with  the 
tndo,  e^er  oc-  exception  of  half  an  hour  or  an  hour  in  the  course  of  the  day, 
^JJPy  **U  JJ*®*'  when  he  went  away  for  the  purpose  of  getting  his  dinner;  the 
went^boe  he  ^^^  ^  which  varied  to  accommodate  the  other  clerks,  of  whom 
plcMed,withoat  there  were  30  or  40.  When  the  business  of  the  counting-house 
asking  his  ma».  ciosed  in  the  evening  at  the  usual  mercantile  hour,  the  pauper 
fear's  iMve  when  went  where  he  pleased,  without  asking  any  leave  of  B,  and  Co^ 
those  hours  jm^  |jg  ^^so  Went  where,  and  did  what  he  pleased,  on  Sundayi. 
were  over.  j»^^  Court  of  Quarter  Sessions  was  of  opmion,  that  under  the 

circumstances,  and  from  the  nature  of  the  pauper's  employment, 
he  was  not  so  under  the  controui  of  B.  and  Co.  as  to  be  con- 
sidered to  have  gained  a  settlement  in  iS.  as  a  yearly  servant  — 
Lord  Ellemborouor  C.  J.  There  is  in  every  contract  of 
hiring  some  implied  exception  of  hours  for  relaxation,  food,  and 
rest ;  I  cannot  at  least  suggest  to  myself  any  contract  in  which 
such  exceptions  do  not  exist.  The  master  here  has  a  right  to 
the  service  of  the  pauper  at  all  times,  but  he  does  not  require  his 
service  at  any  other  hours  than  those  mentioned ;  there  is  not  any 
exception  in  the  contract.  The  hiring,  then,  being  general,  and 
there  being  no  exception  but  such  as  are  necessarily  implied  m 
every  contract,  I  tnink  that  the  pauper  by  serving  under  it  for  a 
year,  gained  a  settlement  in  the  parish  of  5.  —  Bayley  J.  The 
distinction  between  the  two  classes  of  cases  relative  to  this  sub- 
lect  is,  that  in  the  one  the  exception  to  the  service  is  expressed 
in  the  contract,  and  in  the  other  it  is  lefl  by  the  custom  of  the 
particular  trade  to  be  raised  by  implication.  This  case  seems  to 
me  to  range  itself  under  the  latter  class,  and  therefore  I  think  the 
pauper  gained  a  settlement  by  this  hiring  and  service.  —  Abbott 
and  HoLROTJO  Js.  concurred.  —  Order  of  Sessions  quashed. 

V.  Of  particular  or  special  Hirings, 
A  hiring  for  a         205.  Hex  v.  King's  Norton,  T.T,  IS  &  U  G.  2.  Burr.  S.  C.  152- 

wo^  done,  is  a    7*™*  ^'  *"®  ^^^  o»  !*•  ^»'  *  stone.     She  was  to  provide  neiw 
good  hiring.       With  meat,  drink,  washing,  and  lodging  where  she  pleased.    P'^^ 

spun  for  him  the  whole  year ;  and  lodged  in  her  master's  housCi 
'  ,  and  boarded  with  him  at  C.,  and  received  Is.  6d.  a  stone  (or  her 
work,  allowing  her  master  2s.  a  week  for  her  lodging  and  ^  ' 
The  question  was,  Whether  this  hiring  and  service  was  ^^^^^ 
to  gain  her  a  settlement  in  C.  ?— Lee  C.J.  thought  it  plainly  » 
good  settlement  in  C. ;  for  here  is  a  hiring  for  a  year,  and  a  con- 
tinuing in  the  same  service  for  a  year,  which  are,  undoubtcoiyr 
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wfEflint  Utg$ia  a  Mtdenent ;  and  tkc  reit  of  tbe  Court  coneovrodf 
iatl»topinion» 

SOS.  Rex  r.  Milwich,  T.T.  S0&31G.2.  Burr.  S.C.^SS Ahiringforll 

T»t  the  ptsper^  was  hired  by  jB»  of  M^  for  11  montihs^  f or  4^.  I0». :  months,  at  wo 
and  it  wis  igreed  between  them,  that  be  should  giYe  B.  a  month's  ™^^^  *  y^*>^» 
service  in,  beyond  the  1  i  months.    He  scrred  J9.  the  1 1  months  in  ^^*^J["*  ^ 
Af.,  and  alao  all  the  given-in  month  except  the  bst  three  days ;  moa^/iervice 
and  a0  to  those  three  days,  T*  eoald  not  say  whether  he  served  beyond  the  u 
them  or  went  away  withoat  serring  them ;  bat  he  received  the  months,  U  • 
vAole  4/.10f .  wages. — The  Court  were  extremely  clear  that  thM  ^^*^  ^  * 
ifreemeDt,  taken  altogether,  was  a  manifest  contract  to  .serve  fiif  ^^"'' 
arear,  notwithstanding  the  form  of  expression,  which  they  con- 
adered  as  an  attempt  to  prevent  the  man's  gaioiog  a  settlement,  bf 
a  very  paltry  evaaioo*    The  real  qjotarioo  is  no  more  than,  Whe* 
ther  11  nMioths  and  one  moatii  make  12  months?     There  are  ii9 
particular  technical  woids  necessary  to  make  a  hiring  for  a  yaap« 
Thesubftance  of  tbig  agreement  is»  to  serve  12  months  for  4/.  lOr* 
And  what  signifies  the  variation  of  expression  ?    Every  contract  to 
serre  ia  a  contract. to  serve  for  a  year  (a),   unless  there  be  (a)Co.Liu4S.b. 
Kxaethiflg  to  explain  it   otherwise.     Now,  certainly,   here   is 
Boibiog  to  explain  it  otherwise.  -^  And  Foster  J.  observed,  that 
tliift  was  sn  entire  single  contract,  and  not  like  to  the  cases  of  dif- 
ferent contracts  at  different  times ;  and  he  added,  thai  no  action 
voold  have  lain  for  the  wages  till  the  end  of  the  whole  12  months* 
Secondly,  That  as  to  the  servant's  going  away  three  days  belbre 
tbe  end  of  the  year,  the  state  of  ^he  met  does  not  support  the 
abjectioD;  for  it  does  not  appear  that  .he  did  go  away  before  the 
end  of  the  year ;  it  is  only  stated,  that  he  could  not«say  whether  ho 
served  those  three  days,  or  went  away  without  serving  them.     But 
it  ia  positively  stated  that  he  received  the  whole  4/.  10«.  wa^ ; 
which,  at  least,  seems  to  imply  the  m8ster*s  consent  or  permission 
Wbereaa  in  the  case  of  Bex  v.  Idiv  (A),  it  was  holden,  that  the  (6)P«tf,pl.485. 
aervant'a  goiag  away  three  days  betore  the  end  of  his  year,  directly 
in  (^poaition  to  his  master's  will  and  express  prohibition,  upon  a 
leaaosable  occasion,  and  upon  a  reasonable  request  (unreascmably 
tefuaed),  did  not  vitiate  the  settlement. 

907.  Rex  V.  Bishop' 9'Hatfiddy  H.  T.  81  G.2.  Burr,  S.  C.  4S9.  A  hiriiig  fivn 
— ii  vas  hired  to  one  P.,  a  parishioner  of  S.^  at  5^  for  one  year,  Mu^aehuts  to 
to  wit,  from  Michadnuu  IT 52  to  MidiaelmM  175S,  with  liberty  to  ff^*''''*^^ 
let  himself  for  the  harvest-month  to  any  other  person.    He  served  j^erS^l^t 
P.  until  the  haTveat-month,  and  a  little  before  the  said  harvest-  h^!2f  out 
OMxith,  without  the  knowledge  of  P^,  hired  himself  for  the  said  during  the 
harveat^month  to  one  T.,  of  die  same  parish ;  but  went,  with  the  harrest  month, 
JoMwledge  of  P.,  and  worked  with  jf.for  the  s^id  harvest-month,  and  jj^^^  ■  •**** 
receWed  wages  for  the  said  harvest-month.    During  the  month  A*  JjJ,^^ 
brewed  for  P./  served  him  for  the  remunder  of  the  year ;  lodged  though' the  ■Br- 
io hn  houae  in  S.  during  the  whole  year,  and  at  the  end  of  the  same  vut  lodge  tfaa 
received  the  5/.  for  his  year's  wages. — Lord  Manspibld  :  It  is,  whole  yeurki 
in  effect,  only  a  hiring  for  1 1  months*     The  harvest-month  is  the  ^^  mia*er*« 
principal  month  of  the  year-    It  is  safest  to  keep  to  the  statute.  '^"■*- 
If  we  allow  this  we  shall  not  know  where  to  stop.— -Dexnison  J.   ^^^  ®^  ^^' 
concurred:  and  he  observed,  that  though  the  construction  had  ^JL^jlj^u 
been,  in  niany  respects,  favourable  as  to  the  service,  yet  they  had  ^  ^\!^\i, 
been  atricter  aa  to  the  hiring ;  and  if  this  was  allowed  to  be  a  good        ' 
hiring,  it  would  tend  to  enervate  the  act,  and  set  the  construction 
quite  loose. — Foster  J.  agreed,  in  both,  with  Demvison  J.,  and  _ 
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lie  mentioned  spme  instances  of  the  former,  and  particukriy  die 
(a)Poit,phS5S*   case  of  Weshooodhay,  (a)    But  this  is  only  a  hiring  for  1 1  months.— 

WiLMOT  J.  concurred.     It  does  not  turn  upon  the  obligation  the 
master  was  under;  but  upon  the  obligation  the  servant  was  under: 
and  the  servant  was  not  obliged  to  serve  the  whole  year.    It  is  very 
,  clear  that  this  is  not  a  hiring  within  the  acU  {b) 

A  hiring  for  the  308-  Rex  v.  Macclesfield,  E.T.Sl  G.  2.  Burr.  S.  C.  458.— The 
tenn  of  three  pauper  was  a  bastard  child,  born  in  S>y  and  maintained  by  the 
w^Vot  Ae*  overseers  of  S.  When  he  was  about  the  age  of  eight  years,  he 
fint  year,  9<L  a  ^^*  ^^thout  the  knowledge  or  consent  of  the  overseers  of  Sn 
'weekfor'the  hired  to  one  Stoatn,  of  M,,  to  work  in  his  silk-mill  there, 
second,  and  for  the  term  of  three  years^  at  6d,  a  week  for  the  first  year,  9i 
^^  ^^**^^°'  a  week  for  the  second  year,  and  ISd.  a  week  for  the  third  year. 
*®  ll^  nl*  %l  ^^^  contract  was  made  (as  veil  with  the  consent  and  directiao 
hmirs  a'day,  ^^  ^^^  mother  of  the  pauper  as  with  his  own  free  will)  by  a  persoo 
and  to  haye  the  whom  the  mother  employed  for  that  purpose,  she  not  being  able  to 
rest  and  Sun^  stir  about  herself,  or  to  do  any  thing  towards  maintaining  the  pay- 
cfayi  at  his  own  p^^^  'Yhe  master,  Stoairij  was  not  to  find  the  pauper  either  diet  or 
disposal,  wa  lodging ;  and  the  service  was  to  be  only  11  hours  in  thesis  work- 
from  week  to  '^^S  ^^Y^  >  ^^^  ^^'  ^^^  ^^^^  ^^  ^^  time,  as  well  as  on  Sundays,  the 
week,  and  not  a  pauper  WBS  at  his  own  liberty,  and  his  own  master.  The  pauper 
hiring  for  a  continued  three  years  in  the  service ;  but  within  that  time  fre- 
year. — Cald.  quently  absented  himself  from  his  work,  sometimes  for  a  whole  dty 
^^^'  or  longer,  and  f^  other  times  for  several  hours  in  the  day.    For 

all  those  defaults  deductions  were  made  out  of  his  wages  in  pro- 
portion to  the  time  lost ;  but  there  was  never  any  new  or  other 
agreement  made  save  as  aforesaid.  During  the  whole  three  yea5 
the  pauper  lodged  with  his  mother  in  M.,  who  received  his  wages* 
and  the  same  not  being  sufficient  to  maintain  him,  and  the  mother 
being  unable  to  work,  the  overseers  of  S.  contributed  6d.  a  week 
during  the  whole  time,  towards  his  maintenance.  About,  or  soon 
after  the  expiration  of  the  three  years,  the  mother  died,  and  the 
pauper,  being  ill,  required  relief  from  Uie  overseers  of  the  poor  of 
M.,  who,  thereupon,  applied  for  the  order  to  remove  him  from 
their  township  of  M.  to  that  of  S* — The  Court  held  clearly  that 
the  settlement  was  in  S. — Lord  Mansfield  premised  that  there 
was  no  foundation,  on  this  state  of  tlie  case,  to  imagine  that  it  could 
be  a  settlement  upon  the  ground  of  an  aipprenticeship :  the  ooiy 
question  is.  Whether  these  facts  stated  amount  to  a  settlemeot  in 
Af.,  as  a  hiring  for  a  year  and  service  for  a  year  ?  The  pauper  was 
an  infant  of  only  eight  years  of  age  at  the  time  of  the  hiringt  there- 
fore  he  was  not  bound  by  the  agreement.  Indeed,  he  might  l)av£ 
affirmed  it  (for  the  contract  of  an  infant  is  not  absolutely  void,  but 
(c)  This  doc-  only  voidable  at  his  own  election)  (c) :  but  the  master  could  not 
trine  was  settled  oblige  him  to  stand  to  it.  Then,  as  to  the  contract  itself— it  w«* 
and  established    ^^j^  ^  g^^yg  j  1  j,Q„yg  jn  ^j^^  j^y  ^f  ^he  six  working  days ;  but  dur- 

HdTtTwwi,  *^«  ^^  '^®  ^^^^  ^^  ^^^^  ^*y»»  *"^  ^^^  ^**®*«  Sunday,  the  servant 

B.  R.  Mich.  '  ^^  to  .be  at  his  own  liberty  and  his  own  master.    It  is  in  the  nature 

1733.  6  O.  s.  of  a  contract  froip  week  to  week ;  and  it  cannot,  in  this  case,  ^ 

s  Sir.  937.  construed  to  gkin  a  settlement,  unless  it  had  been  intended  that  it 

.  (b)   A.  person  was  hired  as  a  shep.  benefit  of  what  he  got  during  t^**^'    1 

herd  from  Harborough-fiir  to  Harbo-  The  Court  were  unanimous  thst  atf-   \ 

rottgh^air  following,  being  a  year,  sub-  vice  under  this  hiring  did  not  S*|°^    j 

yaet  to  a  liberty  of  absence  1 1  days  in  settlement.     Rex  v.  Enipinghsmi  p»» 

slieep-shearing  time,  and  to  have  the  pi.  313. 
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dMi:  irbmaB  h  Is  plain  that  the  parish  of  S*  have  not  onder-i 
itood  it  in  thai  light,  as  a  contract  to  change  the  child's  settlement ; 
leeaote  they  have  contrihuted  towards  its  maintenance  during 
the  whole  31  years.    Upon  the  whole,  therefore,  this  pauper's  set- 
denwDtii  dearly  in  & — Foster  J.  concurred.    He  said,  he  could 
not  disdsguish  this  case  from  that  of  Chen  Sioke.  {a)    A  service  (a)  M.  1748» 
saffioent  to  gain  a  settlement  must  he  such  a  state  during  the  ^^^5*  Mr 
whole  tfme:  whereas  this  was  not  a  servitude  during  all  the  time,  Yauhu  1^  the 
Ar  Ae  VBS  to  be  at  his  own  liberty,  and  his  own  master,  during  the  name  of  Rex  v* 
giealest  part  of  every  day,  and  every  whole  ;Sirad^^.  Consequentlyf  the  InheUtMits 
iJMpenon  was  not  at  all  in  a  state  of  servitude  at  those  excepted  ^y^naum, 
tnoeg:  and,  therefore,  this  is  not  such  a  service  aa  is  intended  by  ^^  i^S^"^ 
Ae  act— WiLMOT  J.  also  concurred.    The  servant's  lodging  in  "'^  ^ 
lin  mother's  house  would  have  made  no  difference,  he  said,  pro- 
vided the  hiring  and  service  had  been  in  all  other  respects  good^ 
Bat  here  the  infant  was  not  boupd.    For  an  infant  has  power 
either  to  avoid  or  to  confirm  his  contract;  and  so  it  was  deter^* 
■M  in  the  case  of  flo&  v.  Ward,  {b)    Then,  as  to  the  contraci  f^  2  sir.  937. 
Mf— this  is  not  such  a  hiring  and  service  as  will  gain  a  settlement 
vithin  the  act  of  S  &  4  ^.  &  M.  c.l  1.  #.7« ;  for  that  act  intends  only 
mch  services,  where  the. servant  is  uader^  the  command  and  control 
oTthe  master  during  the  whole  year ;  which  this  servant  was  not  to 
he;  but  seems  only  to  have  been  hired  for  the  particular  purpose 
of  working  in  these  silk-mills  at  certain  hours.    He  was  not  m  a 
oontioaed  and  abiding  state  of  servitude  during  the  whole  year; 
Md,  therefore,  he  did  not  gahi  a  settlement  in  the  borough  and 
^••"ahip  of  3f.  (c) 

^^  Rexw.  Hiichamy  H.T.  SSG.2.  Burr.  S.C.  4tS9.  ^  T. D.  Ifsservwit 
let  Vmndf  for  one  year  to  W.  D^  his  brother,  who  was  a  legal  in-  ^  ^^"^^^ 
^•Wtant  of  H.,  and  exercised  the  trade  of  a  carpenter  in  the  iShloMhSTex- 
pvisb.   Reentered  into  the  service  at  ff.,  and  continued  therein  pi«Ma|mment 
for  a  year^  according  to  his  contmet.     He  was,  by  his  agreement,  be  ii  to  luiTe  no 
to  receive  no  money  by  way  of  wages ;  but  his  brother  was  to  money  by  waj 
Ittftb  him  as  much  as  he  could,  during  the  year,  of  the  trade  of  a  ^J^*^^  *' 
«»peiiter,  and  to  provide  him  meat,  drink,  washing,  and  lodging,  foj^jlf  pj™* 
dwingthe  time,  and  the  pauper  was  to  do  all  his  brother^s  busmess  for  «  ycer,  11 
in  hii  farming  way  (W.  occupying  a  small  farm  at  //).     He  was  aerrice  under 
ciipkiyed  by  his  brother  in  his  business  of  a  carpenter,  and  in  his  It  will  gain  a 
™'ng  way,  and  in  doing  any  other  work  that  his  brother  ordered  Jjttlenient. 
^  and  particularly  in  the  harvest  time,  fV.  D*  having  taken  *^*"'  ^^* 
s<)me  corn  to  cut,  of  a  neighbouring  farm,  ordered  the  pauper  to 
^  it,  which  he  did,  and  his  master  took  the  money  for  cutting  it. 
-yTni  Court  of  King's  Bench  were  of  opinion,  that  2\  />.,  by 
hithiiing  and  service,  gained  a  settlement  in  //• 

^10.  Rex  V.  5^.  Agnes,    T.  T.    10  G.  3.   Burr.  S.  C.  671.  —  a  hiring  to 
^•'^•f  then  only  two  years  old,  went  with  his  father,  who  was  at  lenre  a  year  in 
^  t<ine  settled  at  R.\  into  the  parish  of  St.  A.,  and  when  he  was  working  at  the' 
*»t  15  or  16  years  of  age,  the  father  contracted  with  one  N.^  "'^P*,  l?  ^"^ 
whpthen  lived  in  the  adjoining  parish  of  P.,  for  his  son  to  work  at  "Zi^^^ 
■  *•*•  stamps,  in  the  parish  of  St.  A.  for  one  year,  at  the  yearly  daima  and  ex- 
v^esof  5/.    The  stamps  are  mills,  in  which  several  labourers,  erdaea  the  pri. 
^  snd  boys,  are  employed  in  the  cleuising  and  manufacturing  ▼il«g«  i<ccord<. 

rMTj  «  .  .    .  ingtotbe 

.  W»^«fcBnn.S.C.  No.  98.  209.218.     or  not  being  part  of  the  orjgmal  con- 

^^y^  ^  diTCTsity  in  those  cases,     tract. 

****  *w»s  apoB  the  exceptions  being 

^OL.  II.  ^ 
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custom  of  tin-  of  tin.  in  pursuance  of  ihis  contract,  IT.  iST.  serred  M  in  the 
nen,  of  haying  stamps  for  a  year,  by  working  therein  daily ^  except  holidays  and 
every  Sundt^  Sunday$j  according  to  the  custom  of  tinners*  His  father  receiTed 
Sbdrouffimit  th  ^'*  wages  as  he  had  occasion  for  it ;  but,  during  the  said  year, 
i^MMto  hfiDBeU;  ^*  ^*  ^^  ^^  ^^^»  drank,  and  lodged  with  his  father  at  his  houie 
is  a  good  hiring  in  5^.  A, ;  serving  the  said  iV.  at  hi4  stamps,  and  in  no  other 
for  a  year;  for  capacity,  nor  ever  becoming  a  part  of  his  family.  At  the  ex- 
in  this  case  the  piration  of  the  first  year,  a  like  bargain  was  made  for  another  yeir 
nc^^n  of  the  ^^  ^^^^  jyj^  ^  yyVe  service  under  it :  and  so  on  for  another  year. 
kMdM^^rtM  Inuring  these  two  last  years  also  W.  N.  continued  to  serve  N,  m 
no  part  of  the  his  Stamps,  and  in  no  other  capacity ;  and  eat,  drank,  and  lodged 
original  con-  with  his  father,  without  even  becoming  any  part  of  his  maiter's 
*"^^  family,  and  having,  during  the  whole  three  years,  the  kolidayt  and 

Sundays  at  his  own  command,  as  is  usual  for  persons  hired  iniudi 
employ. — The  whole  Court  were  unanimously  of  opinion,  that 
W,  N»  had  gained  a  settlement  in  S^  A.:  they  held  this  to  be  as 
entire  contract  for  a  year,  and  the  service  was  according  to  the 
custom  of  the  country.  They  made  the  distinction  between  the 
exception  being  part  of  the  original  contract  and  its  not  being  tOt 
and  said,  that  the  question  turned  entirely  on  this  distinction,  lo 
la)Anu,]fi.306.  ijjg  ^j^g^  ^f  ^^  y^  Macclesfidd^a)^  it  was  part  of  the  ori^nal  con- 
tract ;  here  it  is  not  so. 
Afairingfor  311.  Rexy.Buckland'Denham{b),  H.T.  12 G.S.  Burr. S.C.m. 

i«^e!^^ear-  —  ^he  pauoer  lived  with  his  father  in  M.  (where  he  was  legally 
man,  widi  an  settled)  untH  he  was  about  17  years  oCage,  when  his  father  hird 
exception  to  him  to  one  A;  a  clothier,  of  JB.  D.  An  agreement  was  made  in 
woric  only  writing,  and  left  with  the  master,  the  contents  of  which  were,  that  A* 

^™«;'f .  should  teach  the  pauper  the  business  of  a  shearman ;  and  that 
munoert!^  the  pHuper  should  serve  the  said  A.  as  a  shearman  for  five  yean; 
snd  tobeatUs'  ^^^  which  he  was  to  have,  for  the  first  year,  the  weekly  wages  il 
own  liberty  at '  St*;  to  be  advanced  sixpence  weekly  wages  every  succeeding hsV 
all  other  timei,  year ;  and  to  find  himself  in  meat,  drink,  washing,  and  lodging* 
unot  a  hiring  jhe  pauper  was  to  work  shearman's  hours;  but  was  to  be  at  w 
•  yewr-  own  liberty  at  all  other  times.    The  pauper  served  his  master  ai  a 

did.  969.  shearman  during  the  time  aforesaid,  according  to  the  said  sgree- 

ment,  working  &e  same  hours  as  his  master's  other  shearmen  did, 
and  did  not  afterwards  acquire  any  other  settlement.— Lorb 
Mansfield:  This  is  not  a  good  hiring,  because  there  isanex- 
.  ceptioh  in  it,  that  the  pauper  was  to  work  shearman's  hours  ooij, 
and  to  be  at  his  own  liberty  at  all  other  times.  But,  if  the  con- 
tract be  an  absolute  contract  for  a  year,  the  not  working  on  Sss- 
days  or  holidays^  if  it  be  the  custom  of  the  country  not  to  work  on 
those  days,  ought  not  to  hinder  the  gaining  of  a  settlement ;  be- 
cause, otherwise,  no  such  servant  could  gain  a  settlement  in  those 
countries  where  such  a  custom  is  established. — A  ston  J.  s()pke  to 
,  the  same  efiect.     He  thought  this  case  not  to  be  distinguishable 

rc)^iiie,pl.27a   from  ^^  ^ases  of.  Wrington  v.  Cketostoke  (c),  and  Macciesfidd  v. 
(d)-dii<e,pl.ao8.   Sutton  (d)  ;  and  he  repeated  what  Dennison  J.  and  Foster  3.  said 

in  the  former  case,  and  particularly,  that  a  hired  servant  is,  even 
.  on  SundaySf  to  be  under  the  government  and  control  of  his  mas- 
ter.  The  distinction  taken  in  tne  case  of  St»  Agnes  was  ver^  nice, 
(t)JmU9iB^sio,  he  said,  but  very  right,  {e)    When  a  person  is  hired,  and  it  is  psrt 

of  tlie  contract  that  he  ^ould  be  at  his  own  liberty  for  part  of  the 
time,  it  is  rather  a  hiring  within  the  statute  of  Queen  ^».  than  within 
that  of  King  fViUiam.    And  in  the  case  now  before  as  the  wages 

(h)  See  Rex  v.  Turrey,  poti,  pi.  934. 
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are  weekly^  whicli,  though  it  does  not  strictly  make  a  difference^ 
jet  it  strengthens  the  case.  There  is  no  inconvenience  in  keeping 
to  the  distinction  that  has  been  laid  down.  A  great  burthen  misht 
otherwise  be  brought  upon   parishes,  by  manufacturers  hiring 

Coambers  of  workmen  to  work  only  at  limited  hours,   and 
the  rest  of  their  time  at  their  own  disposal. 
312.  Rex  V.  Westerleigh  (a),  M.  T.   14  G.  3.  Burr.  5.C.753.—  A  hiring  to 
A,  was  hired  for  a  year  to  T.  of  O.  S. ;  but  at  the  time  of  his  being  •e^re  for  •  ye«r, 
so  hired,  be  told  her  that  he  wrffe  in  the  militia,  and  he  might  be  ""^"^JL?^.^ 
ahient  a  month  in  the  year  to  attend  in  that  duty ;  and,  at  the  same  ^nSwraaeni 
time,  told  her,  that  he  would  pay  a  man  to  serve  in  his  place,  or  to  be  abwnt  Ibr 
eke  would  make  her  an  allowance  out  of  his  wages  for  the  time  «  month  on  the 
he  was  absent     He  entered  on  his  service,  and  served  her  till  the  ^."^7  of  a  mili- 1 
month  of  iVflfy  following,  and  then  joined  and  attended  the  militia  ^™"*  "^  ^ 
for  SO  days,  and  afterwards  returned  to  the  service  of  T.,  and  con-  J^^j[|^^^y 
tinoed  therein  until  the  end  of  the  year,  and  then  made  her  an  Uni,  or  to  make 
abatement  of  Ss.  out  of  his  wages  for  the  time  he  was  absent.—  a  deduction  for ^ 
Aston  J.  said,  this  was  a  particular  case ;  but  he  thought  it  re-  ^  ^m*  Amu 
coocilable  to  tbe  cases  ot  Bex  y.  Beecles(b),  and  Rex  \.  Good-  bieiw^in 
iei^o»f(c),  and  distinguishable  from  that  o^ Bishop's  Hatfield,  (d)  ^SedouiUta 
In  the  Becde^  case  the  hiring  was  for  a  whole  year,  and  the  con-  hiring  for  a 
tract  was  not  dissolved ;  for  the  absence  was  with  the  consent  of  the  year. 
master,  and  dispensed  with  too,  by  his  receiving  his  servant  again. 
In  the  case  of  Goodnestone  the  hiring  was  likewise  for  a  year ;  the  W^««fcpl-^l^» 
master  consented  to  the  absence;  the  servant  hired  a  substitute  (c)i\isr.pl.4Si. 
and  paid  him ;  there  was  no  dissolution  of  the  contract.     Absence 
for  a  particular  time  with  the  master's  leave,  not  agreed  for  at  the  (d)ifn/e,pl.907. 
time  of  the  hiring,  doth  not  vitiate  the  contract.    But  in  the  case  of 
Bishop's  Hatfieldf  the  original  hiring  was  with  liberty  to  let  himself, 
for  the  harvest  month,  to  any  other  person.     That  made  a  clear 
chasm  in  the  original  contract ;  it  was  plainly  a  hiring  for  less 
than  a  year.    In  the  present  case,  the  man  is  hired  for  a  year,  to 
ttr?e  for  a  year;  but  mentions  an  event  that  might  happen,  of  his 
hdn^  called  out  to  attend  his  militia  duty ;  and  told  his  mistress, 
^t  if  it  should  BO  happen,  he  would  either  pay  a  man  to  serve  in 
bis  place,  or  make  an  allowance  out  of  his  wages.     This  is  not  a 
chasm  in  the  contract,  but  a  dispensation  with  the  personal  ser- 
vice.— WiLLEs  J.  premised,  that  settlements  are  to  be  favoured, 
md  that  militia-men  ought  not  to  have  any  additional  hardships 
pot  upon  them,  if  it  can  be  avoided.    However,  he  could  not  help 
thinking,  that  the  case  of  Bishop's  Hatfield  was  very  Hk/e  the 
pi^esent  case ;  and  that  the  absence  was  as  much  part  of  the  con- 
tract in  the  one  as  in  the  other.    If  the  mistress  did  not  expressly 
agree  to  it,  she,  at  least,  acquiesced.    Indeed,  in  the  present  case, 
the  servant  agreed,  either  to  find  a  substitute,  or  to  abate  out  of 
his  wages.    Now  this  was  at  the  election  of  the  mistress ;  and 
she  dispensed  with  his  absence  upon  an  abatement  out  of  his 
wages..    Upon  this  distinction,  ancl  this  only,  I  would,  for  the 
advantage  of  settlements,  distinguish  this  case  from  that  of  Bishop's 
ffatfieUi.^  AsnHunsT  J.  said,  that  in*  a  case  which  might  affect  a 
vast  number  of  militia-men,  he  was  for  leaning  in  favour  of  their 
gaining  settlements :  and  he  thought  this  case  to  be  distinguishable 
from  that  of  Bishop's  Hatfield.    That  case  was  certainly  no  more 
than  a  hiring  for  eleven  months ;  but  here  was  an  alternative ;  and 

(a)  See  Rex  v.  Norton,  anU,  pi.  264. 
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A  hiring  from 
JSttfooTOUgh 
Fair  to  the 

Fan-  next  foU 
lowing,  being 
one  year,  at  so 
much  wages, 
with  liberty  of 
being  absent  1 1 
or  12  days,  dur- 
ing  the  iheep- 
abearing  season, 
is  not  sufficient 
to  gain  a  settle- 
ment.    "^ 


(a)Afae,p\.907* 


A  hiring  for  the 
year  to  work  by 
the  piece,  with 
an  implied 
liberty,  from 
the  usage  of  the 
place,  to  be  ab- 
sent when  the 
servant  pleases, 
but  not  to  work 
for  any  other 
master,  gains 
a  settlement, 
though  he  may 
have  ahaented 
himself  at  dif- 
ferent times  in 
the  course  of 
the  year. 
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it  might  happen  that  the  servant  should  not  be  called  out.  Theie- 
fore,  he  concurred  in  supporting  the  settlement ;  and  the  orden 
for  removing  A,  from  O.  S.  to  W.  were  quashed. 

31 S.  Rex  V.  Etnpinghamy  M.  T*  15  G.3.  Burr.  S.  C  791.— 
The  pauper  was  a  shepherd,  and  some  short  time  before  Hot' 
borough  Fair  1736,  hired  to  Hubbard  of  Fleckneu,  from  that  Har- 
borough  Fair  to  the  Harborough  Fair  following,  being  one  year,  at 
the  wages  of  3/./  subject  to  a  liberty  of  being  absent  11  or  IS 
days  in  the  sheep-shearing  seasoor,  and  to  have  the  benefit  of  wfast 
he  got  during  tnat  time.  He  entered  upon  his  service  at  Har- 
borough  Fair  1736>  and  served  Hubbard  at  Fti^kney  for  shore 
three  quarters  of  the  year.  He  went  to  shear  sheep  in  the  waion 
(which  was  during  that  space  of  time),  for  about  11  days;  and 
served  the  said  Hubbard  at  E.  the  remainder  of  the  year.  He  re* 
ceived  to  his  own  use  what  was  paid  him  for  the  sheep^shearing, 
over  and  besides  his  said  wages  of  3/.  One  day  in  the  season  he 
asked  his  master  to  go  a  sheep-shearing.  His  master  said, "  he  wat 
**  going  out,  and  could  not  spare  him  that  day ;"  and,  in  conse- 
quence of  that,  he  did  not  go.  The  pauper,  during  the  shearing 
season,  returned  frequently  to  his  master's  house,  and  did  what 
work  was  to  be  done,  and  his  master  found  him  his  board  as  often 
as  he  returned  home.  This  was  not  an  unusual  manner  of  hiring 
shepherds  in  that  part  of  the  country.  —  The  Court  were  una- 
nimously of  opinion,  that  this  was  an  exception  out  of  the  contract 
at  the  time  of  making  it.  They  held  it  to  be  part  of  the  contract: 
it  is  not  to  be  considered  upon  the  foot  of  leave  of  absence  gnra 
by  the  master ;  who,  being  bound  by  the  contract,  could  not  re* 
fuse  agreeing  to  it.  The  militia-man  s,  they  said,  was  a  particalar 
case ;  it  was  no  more  than  the  law  would  have  implied ;  and  it  wai 
holden  to  be  distinguishable  from  that  of  Bukop*s  HatfiM(^Y 
and  the  order  removing  the  pauper  from  Fieciney  to  E.  was 
quashed. 

314.  Rex V. Birmingham y(b) H.  T.20G.S.  DougLSSS.^T. Baker 
was  hired  in  the  parish  of  Birmingham  by  •/.,  a  wood-screw  maker, 
resident  in  that  parish,  for  a  year,  good  earn  good  hire,  to  work  for 
him,  and  no  other  master,  to  make  screws,  at  so  much  a  gross; 
and  this  was  all  that  passed  upon  the  hiring.  Persons  are  oA^ 
hired  at  B.  under  the  term  **good  earn  good  hire,"  the  mean- 
ing of  which  is,  that  their  pay  is  to  depend  upon  their  work.  Bnxer 
had  no  wages.  He  was  to  have  what  he  got ;  if  he  got  oothmg, 
he  was  to  have  nothing.  His  master  had  no  business  but  that  m 
a  screw-maker.  He  was  to  work  in  his  master's  shop,  and  do  no 
other  work.  He  served  a  year  under  the  hiring,  and,  daring  we 
year,  sometimes  lodged  with  his  master,  sometimes  in  another 
house  in  the  parish  ;  and  when  he  lodged  with  his  master  he  nan 
him  for  his  diet  and  lodging.  He  sometimes  absented  binuelff  to 
drink  or  play,  for  a  week,  or  fortnight,  and  never  asked  his  masters 
leave  for  such  absence.  His  master,  on  his  return,  was  nog^ 
and  checked  him,  but  always  received  him  again.  During  suco 
absence  he  never  worked  for  his  master,  nor  did  he,  nor  could  n^ 
for  any  other  person.  He  took  the  same  liberty  of  absenting  huD- 
self  as  other  persons  in  the  same  way.  The  master  had  ofKJ 
found  fault  with  him,  and  asked  him  to  work,  which  he  had  retosea 
to  do,  saying,  "  I  won't  work  unless  you  will  advance  me  '"2"^^  j^ 
to  which  the  master  said,  **  it  would  be  worse  for  him."    Maste 

{b)  Sec  Rex  v.  Arliagtoni  post,  pi.  S90. 


SfCt»&i]  0»  FAllTICULAft  tllRINOIr.  24i5 

do  oioiOy  advanee  monej  to  penonB  hired  under  those  tiferms. 
B.  laA  said  to  his  master  that  he  could  not  compel  him  to 
work;  and  the  master,  in  his  absence,  had  said,  that  he  thought  « 

Jie  had  no  right  to  compel  him.    It  is  generally  understood  at 
B.,  that  persons  hired  to  work    in    shops    under    the    above 
tenns  osj  occasionally  absent  themselves,  but  cannot  work  for 
my  other  master.    Whether  the  master  could  or  could  not  prevent 
B,  fioffi  absenting  himself,   or   compel  him  to  work,   aid  not 
iffest  from  any  facts  but  those  above  stated.     He  was  hired 
again  under  the  same  terms,  and  perfected  his  service  in  the  same 
«tj.— WiLLKS"  J.  delivered  the  opinion  of  the  Court  as  follows: 
If  the  hiring  is  sufficient,  there  is  no  doubt  of  the  service ;  for 
tlwugh  the  servant  was  absent  at  different  times,  yet  he  was  always 
recetred,  and  served  to  the  end  of  the  year.    As  to  the  hiriqg,  the 
caie  consists  of  five  points :   1st,  The  terms  of  the  contract  on  the 
hiRDg  itself;  2d,  The  facts  found,  extrinsic  of  the  contract,  by  the 
Qoarter  Sessions,  as  the  consequence  of  the  hiring ;  Sd,  The  appre* 
heuioit  of  the  pauper ;  ^th,  The  apprehension  of  the  master ;  Stb, 
The  general  apprehension  of  people  at  B.  on  such  a  hiring. 
The  three  last  points  may  at  once  be  laid  out  of  the  case ;  for  th^ 
cnes  (a)  tXRex  v.  King*s  Noriony  SU  Agnei,  and  Buchkmd'Den"  (a)^nie»pl.d05. 
hm  are  solemn  decisions,  that  they  cannot  vary  the  contract  or'  31Q»  sii. 
alter  the  constructions  of  it.    In  Rex  v.  King's  Norton  it  is  ex- 
pKolj  determined  that  the  pauper's  apprehension  is  immaterial ; 
if  to,  the  master's  must  be  so  likewise.    Where  the  particular 
tenB8  of  the  contract  of  hiring  do  not  appear,  the  apprehension 
lad  uodostanding  of  the  parties  may  be  material  to  enable  the 
iutiMxi  to  say  what  the  contract  was ;  but  where  that  contract, 
whidi  it  a  fact,  is  settled  and  found,  the  law  must  pronounce  upon 
the  words  of  the  contract  itself,  what  is  the  legal. import  or  it, 
^thoat  regard  to  what  the  parties  or  the  country  understand  to  be 
the  import    A  distinction  is  settled  between  ca^es  where  there  h 
an  express  exception  in  terms  in  the  original  hiring,  and  an  excep* 
tion  made  by  the  custom  of  the  country,  or  nature  of  the  service ; 
tnd  the  last  stated  circumstances  are  expressly  determined,  in 
&  Agues  and  Bucfdand-Denham^  not  to  prevent  the  party  from 
S*^g  a  settlement.    I  will  next  consider  what  are  the  facts 
^^  hy  the  Quarter  Sessions,  extrinsic  of  the  contract,  as  the 
wwequcnce  of  the  contract*    The  pauper  had  no  wages;  he  was 
te  have  what  he  got;  if  he  got  nothing  he  was  to  have  nothine; 
Bod  he  was  to  work  in  his  master's  shop  and  do  no  other  wonc. 
Ail  this  is  the  consequence  of  the  contract  and  the  natural  infer- 
ence from  it.    He  who  works  by  the  piece  is  to  have  no  stipulated 
2^  i  if  he  do  no  work  there  is  nothing  to  compute  wages  upon  % 
A  nan  who  hires  himself  to  do  one  sort  of  work  only  is  not 
<*«"pefiable  to  do  any  other  work.    Whether  a  servant  is  to  have 
*y  ^n^  or  none,,  what  those  wages  are  to  be,  and  how  com- 
PWed,  18  perfectly  immaterial  on  the  question  of  a  hiring  for  a 
yw.    So  the  pauper  8  not  being  obliged  to  do  any  other  work  is 
^  objection  to  the  hiring.    In  Rex  v.  St.  A^nes  the  hiring  was 
Particularly  to  work  at  stamps  for  manufectunng  tin,  and  the  pau- 
P»  worked  at  the  stamps  daily  except  Sundays  and  hdiaays^ 
*5«»fding  to  the  custom  of  tinners,  and  he  was  held  to  gain  a  set- 
tlement.   This  brings  the  case  to  the  question  of,  What  were  the 
tenns  of  the'original  hiring  ?     They  are,  to  work  for  the  master 
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for  9  yeutf  in  making  screws  at  so  much  a  gross ;  *  and  ndt 
to  work  for  any  other  roaster  during  that  time.  This  is  the 
whole  of  the  contract ;  and  it  seeoos  to  me  impossible  to  ^t 
any  other  reasonable  construction  on  it.  The  words  are,  "fmoper 
**  hires  himself  to  work  for  J.  for  a  year,  good  earn  good  hire,  to 
**  work  for  him  and  no  other  master,  to  make  screws  at  so  much 
**  a  gross."  If  a  man  hire  himself  to  A  for  a  year  to  work  for 
him,  he  hires  himself  to  work  for  him  for  a  year.  The  different 
dispositions  of  the  words  make  no  difference  in  the  sense.  The 
time,  then, for  which  the  contract  is  made  is  fixed;  it  isforajesr; 
the  rest  of  the  contract  relates  only  to  the  wages  which  the  pauper 
was  to  receive.  The  terms  "  good  earn  and  good  hire"  are  stated 
to  mean  nothing  more :  in  truth  in  this  contract  they  are  nugatory; 
for  by  the  express  terms  of  it  the  pauper  was  to  have  so  much  a 
gross  for  all  tne  screws  he  made;  consequently,  the  miore  he  made 
the  more  money  he  was  to  have.  But  if  the  Court  wanted  to 
be  informed  what  is  the  meaning  of  those  words,  the  Quarter 
Sessions  have  found,  that  they  may  mean  that^  and  no  more. 
Therefore,  whether  they  are  rejected  as  meanins  nothing^  more 
than  what  is  expressly  stated  in  the  contract  besides,  or  whether 
that,  which  is  found  to  be  Uie  true  sense  and  meaning  of  them,  be 
inserted  in  their  place,  the  contract  is  still  to  work  for  a  year,  and 
the  quantum  of  the  pay  shall  depend  on  the  quantum  of  the  work 
Where  is  the  exception  of  the  terms  of  the  original  hiriog? 
There  is  none.  The  exception  arises  from  what  is  afterwards 
stated  to  be  the  general  understanding  in  consequence  of  such 
hirings ;  but  it  is  settled,  that  a  custom  or  general  understandiog 
on  the  subject  will  not  ajter  the  case,  provided  the  original  hiringi 
in  the  terms  of  it,  be  for  a  year.  In  Rex  v.  BucUand-Denham^ 
hiring  was  not  for  a  year ;  but  to  work  shearman's  hours  oolyt  aod 
that  ne  should  be  at  his  own  liberty  at  all  other  times:  so  there 
was  an  exception  in  the  original  contract  of  Sundays  and  other 
times ;  which  Aston  J.  takes  notice  of  as  distinguishing  that  case 
from  the  case  of  St.  Agnes.  The  contract  or  hiring  in  tliis  caM|iD 
my  apprehension,  is  not  to  be  distinguished  from  that  in  the  case  of 
King  s  Norton.  There  the  pauper  hired  herself  for  a  year  to  m 
varn  at  ISd.  per  stone,  and  was  to  provide  herself  with  victuals  and 
lodging :  here  the  pauper  hired  herself  for  a  year,  to  make  screws, 
at  so  much  a  gross :  in  each  case  the  pauper  hired  himself  for  a 
year ;  but  in  neither  case  he  was  bound  by  the  operation  o(^^  ^^ 
the  contract  to  serve  every  day  in  the  year.  In  the  case  of  King  s 
Norton^  the  woman  could  not  be  compelled  to  spin  on  a  Sundai/i 
and  yet  she  gained  a  settlement;  but,  if  the  Sunday  had  b«en 
excepted  in  the  original  contract,  she  could  not  have  gained  a  set- 
tlement.  The  reason  and  distinction  is  this ;  the  act  of  parliament 
has  said,  the  hiring  shall  be  for  a  year,  i.  e.  for  an  entire  year;  m 
that  requisition  must,  therefore,  be  complied  with :  but,  when  com- 
plied with,  it  is  to  be  expounded  and  restrained  by  the  general  Ia« 
of  the  land  as  to  the  manner^in  which  it  is  to  be  executed ;  aims 
service  on  every  day  but  Sunday  is,  in  point  of  law,  a  service  wj 
the  whole  year.^    It  was  said  by  Dunning,  that  in  the  ca^^^ 

already  endeavoured  to  show  was  a  hiring  for  a  year  in  each  case- 
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-Ic««nid,tUt  was  like  the-cate'of  a  contiMt  not  to  marry^ttiy 
ocber  peivoD ;  which  it  void.    But  the  cases  are  not  at  all  apposite. 
To  make  them  like,  you  must  suppose  the  contract  of  marriage  to  be  ' 
tomsnyone  and  not  any  other  person;  and  that  contract  would  be 
good:  «o  here  the  contract  to  work  for  Jennings^  and  for  no  other 
penos,  is  good  and  binding.-**LBTCi8TKR  relied  much  on  what  is 
nid  io  the  case  of  MaaJeifield  (a),  and  Buddand^Denham  by  (a)'^M<#ipl.S0a. 
WniroT  J.  in  the  first  case,  and  Aston  J.  in  the  other ;  viz.  that 
tbefervant  must  be  under  the  control  of  his  master  during  the 
wkak  year.    This  general  expression^  like  most  others,  when  used 
MID  universal  proposition  by  itself,  tends  only  to  confound  and 
nidesd;  when  applied  to  the  subject-matter  it  is  plain  and  intelH- 
g3>k.    It  means  only  that  the  contract  shall  be  for  the  whole  year, 
sad  that  the  master,  by  virtue  of  that  contract,  shall  be  subject  to 
tbej^jeneral  law  of  the  land,  or  particular  custom  of  the  place,  and, 
isbject  to  this,  shall  have  a  power  to  compel  the  servant  to  work 
durooghoat  the  year :  but  in  the  case  o£Maccles£eld  and  Buckland' 
Datkam  there  was  no  one  day  in  the  year,  during  the  whole  of 
vluoh  the  master^  by  the  terms  of  the  contractf  could  compel  the 
KnrsDt  to  work ;  and  the  engagement  was  for  a  certain  number  of 
JMMis  b  each  day  only.    If  the  expression  were  to  be  understood 
is  as  general  a  sense  as  may  be  put  upon  it,  a  handicraftsman 
ooold  never  gain  a  settlement  at  all :  for,  however  general  the  hir- 
ing oiay  be,  he  cannot  be  compelled  to  work  on  a  Sundatf,  or  at 
QDressoDsble  hours  of  the  night ;  and,  consequently,  in  one  sense, 
not  nader  the  control  of  the  master  throughout  the  whole  year. 
Upon  the  whole  I  think  there  is  an  express  hiring  for  a  year  in 
4hn  csie ;  that  whatever,  from  the  custom  of  the  country  or  nature 
of  the  service,  may  constitute  a  sufficient  performance  of  that  con- 
tiact,  makes  no  <iifference  on  the  question,  whether  the  party  gains 
a  settlement.     That  the  principle  of  the  case  of  King's  Norton 
govemi  the  present  case;  and  nice  distinctions,  even  if  they  could 
oe  oisde,  ought  not  to  prevail,  especially  in  a  case  which,  pro- 
^1*^71  will  affect  the  settlements  of  most  of  the  manufiusturers  in 
Engbmdf  and  which  would  operate  against  what  has  been,  for  a 
gicttmany  years  past,  the  rule  and  leaning  of  this  Court,  viz,  to 
*>Pport  and  not  destroy  settlements. 

315.  Rex  V.  Wincheombe  (b),  E.  T.  90  6.S.  Dougl.  d91.— The  A  militiii.Qi«i 
pnnper  hired  himself  for  a  year,  and  at  the  time  of  tl^  hiring  it  was  ^^  Wi^for 
<«ed  between  him  and  his  master,  that  his  wases  should  oe  paid  tmr^'»c«>«w» 
*^y,  at  As.  a  week;  and  that,  being  a  ballotted  man  in  the  Umt^tb^Ubr 


nlitia,  he  should  be  absent  for  the  month,  and,  in  lieu  of  that  abwnt  on  duty 

■'onth,  should  serve  another  at  the  end  of  the  year.    He  was,  forthemoot^ 

•"^^^'^ngly,  absent  30  days  in  the  militia,  and  then  returned  to  his  "/'If^J'*" 

■«««;  but  he  only  continued  three  weeks  of  the  month  which  ^^^^^J^ 

^  fgreed  to  be  served  in  lieu  of  the  month  he  was  absent  in  the  je^.,  g^o,  ^ 

'°''^— Lord  Mansfield  :  There  is,  in  this  case,  a  hiring  for  Mttlemeot, 

^  JttCi  and  there  is  also  a  service  for  a  year,  if  it  were  not  for  the  without  Mnriog 

■pnth'g abeence  in  the  militia:  a  service  must  be  for  a  continu-  »*>« ^ditional 

*^)  without  interruption,  or  adding  together  broken  pieces  to  ™^^- 

■«s  apthe  year ;  but  here  the  agreement  as  to  the  absence  for  a  ^^^  ^* 
noDtfa,  in  the  militia,  was  only  what  would  have  been  impliedf  and 
^nt  the  master  must  have  consented  to :  the  year  was  completed 
five  weeks  before  Michadmasy  and  Uie  additional  month  agreed  for 

(6)  Sec  Rei  V,  Norton,  anUt  pi.  S64. 
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wm  «nly  in  tbe  natufe  of  a  dompemtiott  for  tfao  wMit  df  ttefM- 
per's  servioe  while  iteeiit  in  the  inilitia»  isuwl  equivalent  to  a  deduce 
tioo  of  80  much  wages.    This  caae,  if  not  the  aamey  u  vonr  like    ' 
(a}^fiif ,pl.si 2.  t]|at  of  Rex  v.  fVeshrleigh.'{a )     The  Court  ought  to  lean  in  brour 

of  aettlemeDtB,  and  the  oad  consequences  wowd  be  very  etleniiie 
if  we  were  to  determine,  that  a  man  should  lose  his  settlemeat  bj 
serving  his  country  in  the  militia*  We  are  all  of  opinion  that  Uw 
^as  a  good  settlement. 
An  agreement  315.  jR^p  v.  LtUle  BoUon  (h),  M.  T.  24  G.  S.  CM.  867.- 
taKh  a^toi^  The  pauper,  being  legally  settled  in  Lktle  Bolton^  went  isto 
thewmmtto  ^®  township  of  Great  JBohon^  where  one  JV.  S*^  a  weaver 
findhimseirin  Jlved^  and  asked  him,  if  he  would  teach  him  to  weave  couoter- 
oecewitfics,  and  panes ;  iS-  answered,  he  would  teach  him  if  he  would  wori[ 
^  ™^ih-^  ^^^  ^^^  ^^^  years  and  a  half  or  three  years;  and  the  pauper'i  1 
^^halfbs^  earnings  were  to  be  divided  between  them:  the  pauper  waits  » 
bnotretaioed  ^^  himself  with  meat,  drink,  washing,  and  clothes :  he  wsi  es* 
eo  nomme  as  an  gaged  on  these  terms*  and  an  agreement,  in  writing,  was  enterdi 
apprentice,  is  m  into  accordingly.  The  pauper  staid  and  worked  with  S.  under 
suffidcnt  Atrtdg  this  agreement,  in  Greot  Bolion,  about  a  year  and  a  half,  and  . 
to^n  a  settle-  |)|^„  i^^  pauper  gave  the  master  20«.  to  be  free,  having  then  mu*   | 

lied :  he  then  worked  journej-work  with  the  same  master  aesr  a  \ 
^Sanam^vod.  7^^'  Ae master  (whilst  he  was  working  under  the  agreeineni)  j 
^^^(^*  *  found  him  looms,  loom-room,  and  materials:  he  never  eraploj^ed  ; 
Rex  V.  High,  the  pauper  in  any  work  but  weaving :  the  condition  upon  which  be  ^ 
nam,  pott,  taught  the  pauper  to  weave  was  only  one  half  of  his  eamiogSi   &    1 

1^501.  received  the  money,  and  paid  the  pauper  one  half,  and  looked  ss    , 

dm  ^ioM^     ^^  ^^^  ^^  ^^^  ^  "^     ^  receive  it ;  but  sometimes  he  let  the  psup^    i 
pi.  507. ' '  receive  it.    The  agreement,  in  writing,  was  proved  io  be  lo^  ii* 

Rext;.  Eccles-  therefore,  parol  evidence  was  allowed  to  be  given  of  iL-^Lois 
ton,;Nwi.  Mansfield  delivered  the  judgment  of  the  Court.    We  hare 

pi.  385.  looked  into  the  authorities,  and  we  find,  that  all  those  cases  of  ap- 

prenticeships which  have  been  holden  to  be  defective,  sod  net 
convertible  into  hirings  and  services,  speak  of  the  pauper  si  <• 
apprentice,  and  that  he  was  to  serve  as  such.     There  is  no  aacb 
statement  here ;  and  we  are,  therefore,  of  opinion,  that  it  is  a  good 
(c)Potf.  pl.497.  hiriogandservice.-— Willis  J.    The  cases  that  apply  are  J2er 
(iQ  Burr.  S.  C.  ^*  Whitchurch  Canonicorum  (c),  Rex  v.  AU  Saints  in  Hereford  {dj, 
ese,  Aod  Rex  v.  Kingtnoeare* 

Under  a  com-  317.  Rex  v.  AUon,  E.  T.  24  G.  S.  Editor**  MS5.— ITiepwf- 
roon  hiring  ibr  per,  A.  J.,  being  settled  in  the  parish  of  A.9  hired  himself  to  hie 
a  year,  an  uncle,  Z>. «/.,  a  turner,  in  the  parish  of  Af .,  for  a  year.    The  piar 

tS**i2S*  rf  P^  *^**  ^  ^^  found  in  board,  lodging,  pocket  money,  and  clolbe^ 
the  y«ur  Ui^  "^  ^'*  uncle,  for  whom  he  was  to  work  in  his  trade  of  a  turner, 
tfaesernmt  shall  ^^^  ^^^  master  was  to  have  the  benefit  of  his  work.  After  he  had 
work  by  tbe  /lerved  SIX  months,  his  master  finding  him  idle,  he  and  the  pauper 
piece,  will  not  jcame  to  a  new  agreement,  by  which  the  pauper  was  to  work  at  the 
prerent  a  set-     ^^  trade  by  the  piece,  and  to  be  paid  by  the  piece  for  what  he 

s!c!ciiidr424  ^^^^^^  ^^^  >  ^^  "^  ^^  ^^  ^^  ^^  himself  in  board,  lodgiogi 
Rex  V.  Great  *  i>ocket-money,  and  clothes.  On  the  last-mentioned  terms  be  oonr 
Chilton,  iHui.  tinned  to  serve  his  master  to  the  end  of  the  year^  semewei 
pL  888.  working  by  the  piece,  and  then  he  boarded  and  lodged  out  j  and  A 

other  times  he  served  his  master  in  the  house,  and  then  he  vas 
lodged  and  boarded  by  his  master.— Thc  Sessions  held,  that  dtf 
new  agreement  determined  the  contract,  and  that  the  paup? 
gained  no  settlement.  — Bearcboft  shewed  cause:  be  said,  it 

(6)  See  Rex  v.  St.  Margaret's,  Kiog*8  hyn^,pott,  pl«  339. 
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for  a  jor.  The  Court  had  gone  no  further  than  to  permit  dilferent 

Mfffion  under  himga,  each,  for  a  year,  to  be  couplea  together.    In 

tfais  case  tfae  new  agreement  ia  not  a  hiring  for  a  year,  nor  did  it  bind 

thewrvaDt  to  work  for  hia  maater  only,  ao  that  service  under  it  can- 

Btt  have  any  effiM:t.-^HuaaT9  amh-dy  aaid,  the  new  agreement  made 

neaheralion  in  the  hiring  for  a  year ;  it  only  yaried  the  compen- 

ntioB.^WiLLEa  J.    There  was  no  waiver  of  the  original  agree- 

meat;  and  it  ia  admitted,  that  an  agreement  at  firat  to  work  by  the 

piece  would  have  been  aufficient— -Ashhurbt  J.    I  am  of  the 

nate  opinion* — Bullbr  J.    I  do  not  agree  wiUi  Mr.  BearcroJVs 

doctrbe,  that  all' the  eenrice  must  be  under  a  hiring  for  a  year ; 

that  ia  Dot  necessary:  a  service  under  a  hiring  for  less  than  a 

year  omy  be  coupled  with  service  under  a  hiring  ror  a  year  (a),  and  (a)  Sm  potf, 

([ire  a  settlement :  there  are  many  cases  to  that  purpose.    But  on  ^^^  i^* 

the  other  ground  there  can  be  no  doubt  but  the  origmal  agreement 

itili  continued;    and  besides,  the  second  hiring  being  general, 

would  be  equivalent  to  a  hiring  for  a  year. -^  Order  quai&ed. 

818.  Rex  V.  Newton  Toney  (a),  E.  T.  28  G.  S.  2  T*  R.  4>5S.—   A  hiring  at  w  - 
The  pauper  went  into  the  pariah  of  N.  T.,  to  the  houae  of  W.  P.,  ™u<^  \^^  ^ 
apobtican  there,  who  had  before  employed  him  three  times  to  go  °?*.*^*|pP^^ 
iaio  iS.  with  some  hounds ;  and,  on  his  return  from  the  laat  of  "J^^^^  PucUel 
Ihew  ioitni^8»  he  agreed  to  live  with  P.  as  ostler  at  4a*  6d.  per  church,  jKuf. 
week,  and  continued  with  P.  aa  such  hostler  for  one  year  and  a  pi.  387. 
half,  and  then  went  away.     Before  hia  departure,  on  demanding 
his  wages,  P.  alleged,  that,  as  he  had  received  vails,  4a.  6£ 
a  week  would  be  too  much ;  whereupon  he  agreed  to  accept  after 
the  tale  (rf*  Itf.  a  year,  in  lieu  of  4f.  6d.  per  week*    The  pauper 
haiiBg  received  hia  wages,  he  left  his  service,  and  lived  elsewhere 
&r  fire  or  six  months ;  at  the  expiration  of  whidi  time  he  re*- 
tumedtoM  T.,  and  agreed  with  P.  to  serve  him  again  as  his 
Mtl^,  as  he  had  done  before,  at  4f.  per  week,  which  was  about 
i(K  a  jear ;  and  which  he  received  when  he  thought  proper  to 
Mk  for  it.    Under  the  latter  agreement  the  pauper  lived  one  year 
and  a  half,  but  thought  himself  as  a  weekly  servant,  and  at  liberty 
to  lesfe  his  service  at  any  time  during  the  said  two  services.-'^ 
AsHHDBST  J.  The  case  of  Rex  v*  Dedham  (b)  is  much  stronger  a)^nte»pl.S99. 
^  the  present*     There  Uie  pauper  hired  himself  to  a  plumber 
ttd  glazier,  board,  lodging,  and  washing,  summer  and  winter,  at 
&•  ftr  wedc*     And  tliough  the  pauper  continued  in  his  service 
■have  a  year,  the  Court  said,  that  they   could  not  make  it  a 
kiring  for  a  year,  and  that  the  pauper  could  not  gain  any  settle- 
Mit  by  it.    It  ia  imposaible  to  distinguish  the  two  cases  upon 
F^ple.    In  the  present  case  the  pauper  hired  himself  aa  an 
^cr  at  4i*  6d.  per  week ;  but  that  cannot  be  considered  as  a 
general  hiring ;  and  if  either  party  had  chosen  to  dissolve  the 
^oDtXdtX  before  the  expiration  of  a  year,  no  action  could  have 
beeo  maintained  by  the  other.     With  respect  to  the  apprehension 
of  the  pauper,  it  has  been  decided,  in  a  variety  of  cases,  that 
<Miot  vary  the  contract.  **  Bullxr  J.  This  case  is  not  so  strong 
«  that  of  Rex  y.  Dedham ;  for  there  the  expression   "  summer 
^  sad  winter"  showed,  that  the  party  had  it  m  contemplation  to 
continue  a  year  in  the  service :  in  the  present  case  the  hiring  is 
'''crely  at  so  much  per  week.    Now  if  there  be  any  thing  in  the 
^^'I't^act  to  show  that  the  hiring  was  intended  to  be  for  a  year, 

(o)  See  Rex  v,  Mitcham,  ;iafl,  pL  929. 
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Service  under 
a  kiring.for 
wren  yean,  to 
work  only  IS 
bours  in  die  day 
(and  Sundayt 
-eicepted),  will 
•not  gain  a 
aettlemcnt. 


(c)^lfile,pl.d08. 
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•tl»re  a  memUion  of  weddy  wages  will  not  oootral  that  Uriftg; 
but  if  the  payment  of  weekly  wages  be  the  cialy  circumrtance  frwi 
which  the  duration  of  the  contract  is  to  be  coUectedt  it  must 
•be  taken  to  be  only  a  weekly  hiring.  And  the  hiring  in  the 
present  case  is  of  that  kind.  -^-^Gnass  J.  Considering  the  sitoatioa 
of  the  pauper,  and  what  passed  at  the  time  of  entering  into  thit 
•contract,  this  appears  not  to  be  a  hiring  for  a  year.  l%e  ^sumt 
was  hired  in  the  character  of  ostler,  at  is.  6d.per  week ;  now  tliat 
circumstance  alone  shows,  that  he  was  not  likely  to  contimte 
a  year  in  his  service.  Besides,  it  appears  that  he  actually  left 
his  service  in  the  middle  of  the  year,  which  satisfies  me,  that  it 
was  not  intended  by  the  contracting  parties  to  be  a  hiring  for  t 
year,  (a) 

S19. Rex y.Ktng$'a)inford{b),E.T.  310.S.  4  r.i2.fil9.— The 
pauper,  being  settled  at  W^  in  October  1775;  entered  into  an 
agreement  with  £.,  by  which  he  covenanted  to  work  with  and 
.serve  B.  as  an  artificer  in  the  art  of  a  glass-grinder,  or  in  any  other 
art  that  B^  should  think  proper  to  employ  him  in,  for  seven  yean: 
that  he  .would  not  at  any  time  during  the  term  work  for  or  serve 
any  other  person ;  and  would  not  at  any  time  during  the  tem 
depart  from  or  leave  the  work  and  service  aforesaid,  witfaoat  Che 
leave  or  licence  of  jB.,  his  executors.  See*  but  tooM  andinue  and 
be  ta  such  service  as  aforesaid  from  six  o  clock  in  the  morning  tiU 
seven  in  the  evening  of  each  day  during  the  said  term,  indnis^ 
half  an  hour  at  breaJ^fasi  and  one  hour  at  dinner  times  (excejii  tm 
Sundays)^  if  in  proper  health,  B.  agreed  to  provide  snop^TOOOi 
•for  Z. ;  to  pay  him  Ss*  6d.  a  week  during  the  term ;  and  to  pro- 
vide meat,  ire.  The  pauper  served  B,  two  years  at  B,  under  this 
agreement,  and  lodged  and  boarded  at  jj^.'s.  He  occasiooallj 
worked  in  the  night  time ;  often  went  on  errands  for  his  master  od 
Sundays  ;  and  never  worked  with  any  body  else  during  that  doe, 
nor  thought  himself  at  liberty  so  to  do.  —  Lord  Kenton  €*J« 
said,  that  there  was  no  real  distinction  between  this  case  and  that 
of  Rex  T.  Macdesfidd  (c),  for  that  the  fair  construction  of  this 
agreement  was,  that  the  pauper  was  to  be  his  own  master  on 
Sundays,  and  on  other  days  after  he  had  served  the  13  hours, 


(a)  Hie  following  case  was  given  up 
in  the  enauing  T.  T.  on  the  authority 
of  this  decision :  —  Thomas  Bownuin, 
the  pauper,  went  to  live  with  Mr.  Jo- 
seph Rhodes,  of  St.  Mary,  Lambeth, 
Surrey,  livery.stable  keeper,  and  post- 
diaise  letter,  as  under  ostler,  at  9i.  jter 
week,  without  fixing  any  time  for  the 
ezpiiation  of  such  service.  Some  time 
ntier  he  had  been  there,  a  post-boy 
went  away,  and  the  pauper  was  by  his 
master  JEtbodes  turned  over  to  take  Iiis 
place,  at  S#.  per  week,  and  the  money 
he  could  get  from  the  persons  he  drove. 
He  remained  in  such  service  upwards 
of  two  years,  and  more  than  one  in  the 
last  employment  as  post-boy ;  during 
the  whole  time  he  found  himself  in 
'victuals,  and  lodged  in  a  room  or  loft 
Monging  to  bis  master  in  the  yard, 
received  his  ^  per  week,  and  what  he 


could  get  for  driving.  Some  tune  sfter 
the  pauper  left  the  said  service  be  re* 
turned  to  it  again,  when  Rbodes  told 
him  he  might  go  to  work,  tad  di» 
remained  one  year  under  thst  »g«^ 
ment.  Some  time  after  he  left  the  eer- 
vice  he  returned  to  it  a  third  time,  inor 
about  the  month  of  February,  »  *p  ^ 
man,  without  wages,  and  contioiicd 
under  this  last  agreement  till  t^ 
weeks  after  ChriUmat.  When  be  fin* 
went,  be  saw,  and  had  some  cooren- 
ation  with,  the  head  ostler,  and  wtf 
some  days  about  die  yard  before  !»«• 
tered  into  any  service;  he  then  sswfl 
his  master  Rhodes  for  bis  plscd  ^^ 
told  him  he  might  have  it.  —  B«x  »• 
Odiham,  2  T.  R.  622. 

[h]    See  Rex   v.    £dgmi)nd,  foa, 

pi.  385. 
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htcame  he imd  only  coveiiantad  to  ter^e  tho«e  hoiiM ;'  and  tint 
the  ezprenion  of  one  was  the  exclusion  of  the  other.  And  he 
added,  that  it  was  esaential  in  these  cases  that  the  servant  should 
be  under  the  power  and  coercion  of  the  master  during,  the  whole 
time.— Rule  refused. 

S9Xk  Rex  V.  Birdbrooke,  E*  T.  SI  G.  9.   4  r.A.2^.  — The   Serricefora 
psup&i  being  settled  at  J9.,  was  hired  when  he  was  single  by  «/•  0,^  your  under  a 
fiuTflKT,  at  5*9  at  S^.  a  week  the  year  round ;  each  was  to  be  at  **^J!  "^  ^ 
iibertj  on  a  fortnight's  notice ;   but  the  pauper  was  not  to  go  '^^    q^» 
tvsf  at  seed-time,  bay,  or  harvest.    He  staid  in  the  service  a  ^^i^li^y  to 
jear  at  &,  and  received  his  wages  at  different  times  whenever  he  goon  afort- 
pteased. — Lord   Kenyon  C.J.    No  doubt  can  be  entertained  nigbt'i notice, 
00  this  case :  it  does  not  even  rest  on  a  general  hiring,  for  this  ^^\  ^"^  * 
wa>  an  express  contract  to  serve  "  the  year  round."     But  it  is  ••****'*'•"*• 
said,  that  this  cannot  be  considered  to  be  a  hiring  for  a  year, 
beeause  there  was  a  reservation  of  weekly  wageSf  and  because 
each  party  was  to  be  at  liberty  to  put  an  end  to  the  agreement  on 
gifing  a  fortnight's  notice :  but  whether  the  wages  be  to  be  paid 
by  the  week  or  the  year  cannot  make  any  alteration  in  the  duration 
sf  the  service,  if  the  contract  be  for  a  year.    This,  therefore,  • 
was  a  contract  for  a  year  at  so  much  a  week,  with  liberty  to  quit 
at  any  time  except  seed,  hay,  or  harvest  time,  on  giving  a  fort- 
night's notice :  but  the  power  of  giving  notice  makes  no  difference ; 
for  it  has  been  held,  that  an  agreement  to  leave  the  service  on 
giving  B  month's  warning  does  not  defeat  the  settlement,  (a) -—  (a)  Rex  v.  New 
AsHHURST  J.  was  of  the  same  Opinion. —  Bullbr  J.  ^  The  only  Windtor,|wii 
question  is.  Whether  this  was  a  yearly  or  a  weekly  hiring  ?    In  P^  ^9* 
lapport  of  the  order  of  Sessions  the  latter  has  been  contended ; 
but  a  hiring  for  a  week  requiring  a  fortnight's  notice  was  never 
heard  of. 

d21.  Aor   v.    North   NibUy,   M.  T.    3SG.S.     ST^R.^^l.-^  Aaemoeunder 
T,  H^  who  was  born  at  N*  N*.  afler  working  some  little  time  in  a  biring^or  five 
the  clothing  way,  was  hired  by  S.,  of  IV.  17.,  for  the  term  of  five  JT|*" "^f^ 
jreaii,  as  a  colt  shearman,  to  work  12  hours  each  day :  he  was  to  JroA^Jg^J^^ 
have  so  much  a  week,  and  was  to  have  the  usual  quarterage  in  his  ^^^  ^y^  ^^^ 
aisMer's  bands ;  the  reason  of  which  was  (as  he  explained  it)  to  not^^Tea     * 
secure  the  performance  of  the  contract.     He  neither  boarded  nor  settlement, 
lodged  in  his  niaster^s  house,  but  served  him  the  whole  time,  and 
f^ved  his  wages  and  quarterage,  and  lodged  the  whole  time  in 
^«  U.  —  Lord  Kenton  €•  J.    This  question  arises  on  the  words 
of  the  Stat.  8  &  9  ^.  3.    c.  SO.,  by  which  it  is  enacted,  that 
DO  hired  servant  shall  gain  a  settlement,  unless  such  person  shall 
continue  and  abide  in  the  same  service  during  the  space  of  one 
whole  year.     And  I  think  the  determination  in  the  case  of  Rex 
y»  msdesfield(b)  puts  this  question  at  rest;   for  it  was  there  (A)^nfe,pl.90S. 
held  that  there  must  be  a  hiring  and  service  for  a  year,  so  far  that 
uie  lerrant  must  be  under  the  control  and  coercion  of  the  master 
doring  the  whole  time.   That  was  not  then  thrown  out  for  the  first 
^;  for  in  Rex  v.  Wrinton  (c)  Foster  J.  said,  "  a  hired  ser-  (c)-rf«ie,pU70. 
^wit  is  always  under  '*  the  government,  discipline,  and  control  of 
"  the  master,  even  on  Sundays"    But  it  has  been  argued,  that 
1^  we  now  decide  that  the  pauper  did  not  gain  a  settlement  in 
W,  U^  we  shall  overturn  many  decided  cases :  but  this  has  no  (|{)^,ite,pi.905. 
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(6)  ATUe,t\JSl9, 


If  A  dub  with 
B  for  three 
years  (which 
ngnifies  one 
person  contract- 
iDg  to  serve 
another  for  the 
parpoee  of 
being  taught 
some  art  or 
trade),  and  also 
agree  to  do  aay 
work  that  B 
sets  him  about^ 
a  service  under 
this  fwflietflar 
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Whereas  in  this  case,  taking  it  altogether,  the  serrant  was  Ined, 
during  the  space  of  five  years,  to  stand  in  a  certain  relation  to  tiie 
master,  during  certain  hours  in  the  day;  for  he  was  to  work  12 
hours  only.  This  case  is  similar  to  that  of  Rex  v.  BucUand  Den* 
ham  (a),  where  the  pauper  was  hired  to  serve  as  a  shearman  for 
five  years,  to  work  shearman's  hours  only ;  which  was  held  suffi- 
cient to  make  an  exception  as  to  his  service  for  the  rest  of  the 
year,  though  it  were  not  so  stated  expressly.  There  is  no  magic  in 
words ;  and  if  the  words  used  be  sufficient  to  convey  the  ideas  of  the 
parties,  the  Court  must  decide  upon  them*  And  though  the  word 
only  is  not  used  here,  the  fair  import  of  the  words  here  used  cod« 
veys  the  same  idea.  Though  in  that  case  the  relation  of  master 
and  servant  was  to  subsist  on  certain  terms  for  five  years,  yet  ai 
the  time  when  the  labour  was  to  be  performed  was  exprened  to 
be  shearman's  hours  only,  the  Court  said  that  it  was  not  sufficient 
to  confer  a  settlement.  Between  that  case,  therefore,  and  the 
present,  I  can  see  no  material  distinction.  I  should  not  have  re- 
ferred to  Rex  V.  Kingstoinford(b)yhecsai9e  the  reasons  for  that  deter- 
mination were  given  by  me  only,  had  it  not  been  observed  that  it 
passed  without  argumei^t.  But  it  must  be  remembered  that  it 
was  immediately  acquiesced  under  by  the  gentleman  who  made 
the  motion,  ana  that  the  decision  was  that  of  the  Court  The 
present  determination  is,  I  think,  supported  by  every  authority  in 
the  books.  It  is  admitted,  that  if  there  had  been  an  exprew 
exception  in  the  contract,  no  settlement  could  have  been  gained 
by  serving  under  it ;  and  this  is  equivalent  to  it,  for  it  amooati 
to  this,  Uiat  the  pauper  should  be  considered  as  the  servaat 
for  only  12  hours  out  of  the  24.  —  Gross  J.  The  only 
question  is.  Whether  or  not  there  was  a  hiring  for  a  year  ?  For  I 
admit,  that  if  there  were  no  exception  in  the  contract  of  any  part 
of  thjp  year,  it  is  a  good  hiring  for  a  year ;  but  I  say  here,  as  was 
said  in  a  former  case,  that  exptessio  unius  est  exdusio  aUerha: 
and  when  we  consider  what  each  party  was  to  do  under  the 
agreement,  it  is  impossible  to  say  that  there  was  not  an  exception 
in  the  contract.  The  pauper  was  <<  hired  for  five  years  as  a  coit 
**  shearman,  to  work  12  hours  each  day."  Then,  coald  tbe 
master  have  compelled  him  to  serve  more,  or  required  any  other 
service  of  him?  Certainly  not:  he  was.  only  under  his  master^' 
control  during  those  hours ;  it  is  the  same  in  substance  a>  ^ 
Sundai/s  and  the  rest  of  the  24  hours  had  been  excepted;  it 
means  that  the  servant  should  work  for  12  hours  in  the  day  onljfi 
and  then  it  comes  within  the  case  of  Rex  v.  Buckiand  DetAa»' 

322.  Rex  v.  ColtUhall,  E.  T.  3S  G.  3.  5  T.  R.  193.— At  Lady 
day  1785,  the  pauper,  being  about  18  years  of  age,  and  then  a 
bricklayer's  labourer,  and  settled  at  ff.,  was  clubbed  with  J.  R* 
of  C.  for  three  years,  at  6s.  per  week  the  first  year,  7*.  per  week 
the  second  year,  and  8^.  per  week  the  third  year ;  to  board,  lodge, 
and  wash  for  himself;  he  was  to  be  taught  the  trade  of  a  brick- 
layer. The  term  **  clubbing "  signifies  a  person's  contracting  to 
serve  for  the  purpose  of  being  taught  some  art  or  trade,  and  ^ 
have  the  less  wages  on  account  of  learning  the  trade.  An 
agreement  in  writing  was  to  be  prepared  for  the  three  years,  bat 
it  was  never  drawn  up.  The  pauper  served  two  years  and  op- 
wards,  and  then  upon  some  difference  his  master  and  he  consented 
to  part.  No  premium  was  paid  by  the  pauper  to  R*  The  pauper 
was  to  do  any  work  R,  set  him  about ;  and  the  pauper  was  not  to 
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t  from  his  bunness  during  any  part  of  the  time. — Lord  ^^^^     ...     . 
C.  J«  said  9  tfiat  it  was  impossible  to  raise  a  doubt  upon  a  setdemetitr'^ 


besbient 

Kenton 

the  case;  for  that  tlie  concludinff  part  of  it,  which  stated  that  the  seen«KUii»e. 
« pauper  was,  to  do  any  work  his  master  set  him  about,"  was 
decisive  to  show  that  he  must  be  considered  as  a  hired  servant ; 
and  that  although  one  of  his  objects  was  to  learn  a  trade,  that  was 
deemed  equivalent  to  part  of  his  wages,  (a) 

92S.  Rex  V.  Martham,  H.  T.  41  G.  S.     1  East,  2d9 Two  A  dubbed  with 

jiiftfces  removed  JS.  G.,  Af.  bis  wife,  and  their  six  children  by  Bfo'**"** 
nsme^  from   the   parish   of   St.  P.  to  M.     The  Sessions,   on  J^JJn^Jateof 
appeal,  confirmed  the  order,  and  stated  the  following  case  for  the  weekly  wageiy 
opinion  of  this  Court :    The  pauper,  E.  G.  was  legally  settled  at  with  a  pnviso 
M.,  where  he  worked  as  a  labourer  with  his  father,  who  was  a  that  if  be  were 
bricklayer  there.    In  1782,  being  then  17  or  18  years  of  age,  he  P^^"^*^?^ 
cane  to  the  parish  of  Si.  P.,  and  worked  as  a  labourer  with  C,  ^^|^  ilfJeau 
a  bricklayer,  for  about  six  months,  when  by  an  agreement  made  orwant'ofem- 
by  the  pauper's  uncles,  «/•  and  F.  Z.,  he  was  clubbed  to  his  said  ployment,  there 
master  for  three  years,  at  the  wases  of  7s,  per  week  for  the  first  ibouM  be  a 
year,  Ss.  for  the  second,  and  9s.  for  the  third,  to  learn  the  trade  52r^**°5'* 
of  a  bricklayer,  and  to  do  any  other  work  his  master  might  set  ^aJ^^Hdd 
him  about.     The  above  wages  were  the  usual  wages  of  a  brick-  tfafuA  gained  a 
layer  at  that  time.    The  pauper  was  to  board,  lodge,  and  wash  settlement  by 
for  himself ;  and  if  prevented  at  any  time  from  working  by  bad-  serving  a  year 
ness  of  weather,  illness,  or  from  his  master  not  havinir  employment  Y^^  ^    . 
for  him,  a  proportional  deduction  was  to  be  made  from  his  week's  ^^^S;^^. 
wages  for  such  loss  of  time.    Occasional  deductions  of  a  day  or  ^uctioDs  on 
two's  labour  were  made.   The  pauper  sometimes  drove  his  master's  theee  accoimta 
cart  employed  in  his  business,  and  sometimes  drove  his  mistress  were  made, 
an  airing.    Whenever  he  was  employed  by  his  master,  either  as 
a  bricklayer,  or  as  above  stated,  no  deduction  was  made  from  his 
wages.    He  continued  three  years  in  the  employment  of  his 
master  under  the  preceding  contfieict.    From  these  circumstances 
the   Sessions    considered  this  as  a  contract  of  apprenticeship 
between  the  parties,  and  confirmed  the  order.    When  this  case 
was  called  on,  the  Court  asked  the  counsel  in  support  of  the  order, 
VHiether  it  were  possible  to  distinguish  this  from  the  case  of 
•Rearv.  CoUishali  {b)f  where  a  settlement  was  gained  by  serving  (6)  ^n<e,pl^28. 
under  such  a  hiring? — Wilson  and  Marsh  attempted  to  distin- 
guish the  cases,  by  observing  that  here  was  a  stipulation  in  the 
contract,  that  in  case  of  illness,  bad  weather,  or  want  of  employ- 
neut,  the  pauper  was  to  have  no  wages :  whereas  to  enable  one 
to  gain  a  settlement  by  hiring  and  service,  the  contract  must  con- 
tinue during  the  whole  year.     But  the  necessary  construction  of 
tbis  agreement  must  be,  that  if  the  master  had  no  employment  for 
the  pauper,  or  the  weather  were  too  bad  to  admit  of  his  usual 
worl,  in  which  cases  he  was  to  have  no  wages,  he  should  be  at 
liberty  to  work  for  any  other  master.  —  But  the  Court  thought 
that  this  did  not  sufficiently  vary  this  case  from  the  former :  and 
that  if  they  drew  such  refined  distinctions  they  should  leave  the 
iuitices  below  without  any  rule  to  guide  their  determinations.  — 
Both  orders  quashed. 

344.  Rex  v.  Over,  T.  T.  41  G.  S.     1  East,  599.  — i2.  let  him-  A  pensioner  of 
^Umo  days  after  Michaelmas  1799  for  a  year  lo  W.  D.  of  O.,  Ae  Eatt  India 
at  the  wages  of  &.  6#. ;  but  that  being  a  pensioner  of  the  East  ^Jj^J^'^'^JJ 
hdk  Company,  he  was  to  have  two  days  in  each  half  year  to  vanrfor*ayear^ 
(a)  rUe  Rc»  ^  Little  Bolton,  anie^  pK  816.  y,'       " 
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(a)^nle,pl.Sl]. 


(b)  Anie,pi:3l9. 


It  A  dub  with 
B  for  three 
y«un  (which 
signifies  one 
penonoontnct- 
ingto  serve 
another  for  the 
parpose  of 
beixig  taught 
■ooneartor 
trade),  and  also 
agree  to  do  aay 
work  that  B 
sets  him  about» 
a  service  under 
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Whereas  in  tfiis  csite,  taking  it  altogether,  the  senrant  was  hired, 
during  the  space  of  five  years,  to  stand  in  a  certain  relation  to  the 
master,  during  certain  hours  in  the  day;  for  he  was  to  work  12 
hours  only.  This  case  is  similar  to  that  of  Rex  ▼.  Buckland  Dch' 
ham  {a)y  where  the  pauper  was  hired  to  serve  as  a  sbearmaii  for 
five  years,  to  work  shearman's  hours  only ;  which  was  held  suffi- 
cient to  make  an  exception  as  to  his  service  for  the  rest  of  the 
year,  though  it  were  not  so  stated  expressly.  There  is  no  magic  in 
words ;  and  if  the  words  used  be  sufficient  to  convey  the  ideas  of  the 
parties,  the  Court  must  decide  upon  them«  And  though  the  word 
onfy  is  not  used  here,  the  fair  import  of  the  words  here  used  con« 
veys  the  same  idea.  Though  in  that  case  the  relation  of  master 
and  servant  was  to  subsbt  on  certain  terms  for  five  years,  yet  as 
the  time  when  the  labour  was  to  be  performed  was  expressed  to 
be  shearman's  hours  only,  the  Court  said  that  it  was  not  sufficieot 
to  confer  a  settlement*  Between  that  case,  therefore,  and  the 
present,  I  can  see  no  material  distinction.  I  should  not  have  re- 
ferred to  Rex  V.  Kingtnoinford{b) fbecuuae  the  reasons  for  that  deter- 
mination  were  given  by  me  only,  had  it  not  been  observed  that  it 
passed  without  argument.  But  it  must  be  remembered  that  it 
was  immediately  acquiesced  under  by  the  gentleman  who  made 
the  motion,  and  that  the  decision  was  that  of  the  Court  The 
present  determination  is,  I  think,  supported  by  every  authority  is 
the  books.  It  is  admitted,  that  if  there  had  been  an  express 
exception  in  the  contract,  no  settlement  could  have  been  gained 
by  serving  under  it ;  and  this  is  equivalent  to  it,  for  it  amounts 
to  this,  that  the  pauper  should  be  considered  as  the  seryaot 
for  only  12  hours  out  of  the  24.  —  Grosb  J.  The  only 
question  is.  Whether  or  not  there  was  a  hiring  for  a  year  ?  For  I 
admit,  that  if  there  were  no  exception  in  the  contract  of  any  part 
of  th^  year,  it  is  a  good  hiring  for  a  year ;  but  I  say  here,  as  was 
said  in  a  former  case,  that  expressio  ttnius  est  exclusio  alierivs: 
and  when  we  consider  what  each  party  was  to  do  under  the 
agreement,  it  is  impossible  to  say  that  there  was  not  an  exception 
in  the  contract.  The  pauper  was  '<  hired  for  five  years  as  a  colt 
**  shearman,  to  work  12  hours  each  day."  Then,  could  the 
master  have  compelled  him  to  serve  more,  or  required  any  other 
service  of  him?  Certainly  not:  he  was  only  under  his  master^s 
control  during  those  hours ;  it  is  the  same  in  substance  8$  « 
Sundai/s  and  the  rest  of  the  24  hours  had  been  excepted;  it 
means  that  the  servant  should  work  for  12  hours  in  the  day  o^H* 
and  then  it  comes  within  the  case  of  Rex  v.  Buckland  Denha^' 

S22.  Rex  V.  Coltishall,  E.  T.  8S  G.  3.  5  T.  R.  19S.— At  Ladif 
day  1785,  the  pauper,  being  about  18  years  of  aee,  and  then  a 
bricklayer's  labourer,  and  settled  at  H.,  was  dubbed  with  J.  R* 
of  C  for  three  years,  at  6s.  per  week  the  first  year,  7s.  per  week 
the  second  year,  and  8*.  per  week  the  third  year ;  to  board,  lodge, 
and  wash  for  himself;  he  was  to  be  taught  the  trade  of  a  brick- 
layer. The  term  "  clubbing"  signifies  a  person's  contracting  to 
serve  for  the  purpose  of  being  taught  some  art  or  trade,  and  to 
have  the  less  wages  on  account  of  learning  the  trade.  An 
agreement  in  writing  was  to  be  prepared  for  the  three  years,  hut 
it  was  never  drawn  up.  The  pauper  served  two  years  and  op- 
wards,  and  then  upon  some  difference  his  master  andhe  consented 
to  part.  No  premium  was  paid  by  the  pauper  to  R>  The  pauper 
was  to  do  any  work  R.  set  him  about ;  and  the  pauper  was  not  to 
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be  diseiit  from  his  business  during  any  part  of  the  time. — Lord  ^  .       ...     . 
KssYds  C.  J*  said  9  that  it  was  impossible  to  raise  a  doubt  upon  « Be^emeb? ' 
the  case ;  for  that  tlie  concludinff  part  of  it,  which  stated  that  the  gee  next  €•»• 
''pauper  was  to  do  any  work  his  master  set  him  about,"  was 
deciatve  to  show  that  he  must  be  considered  as  a  hired  servant ; 
and  that  although  one  of  his  objects  was  to  learn  a  trade,  that  was 
deemed  equivalent  to  part  of  his  wages,  (a) 

S28.  Res  V.  Martham,  H.  T.  41  G.  8.     1  East,  2S9 Two  Adubb^lwitl 

jiisdces  removed  JE.  6?.,  M.  bis  wife,  and  their  six  children  by  ^  ^°'  **"*• 
name,   from   the   parish   of   St,  P.  to  M.    The  Sessions,   on  J^2*n*n!teof 
appeal,  confirmed  tne  order,  and  stated  the  following  case  for  the  weekly  wagei, 
opinion  of  this  Court :    The  pauper,  E.  G,  was  legally  settled  at  with  a  prwua 
Mn  where  he  worked  as  a  labourer  with  his  father,  who  was  a  that  if  he  were 
bricklayer  there.    In  1782,  being  then  17  or  18  years  of  age,  he  **^°**1f'?2 
came  to  the  parish  of  5/.  P.,  and  worked  as  a  labourer  with  C,  JJ^2S5«r  mDew 
s  bricklayer,  for  about  six  months,  when  by  an  agreement  made  orwant'orem. 
by  the  pauper's  uncles,  •/.  and  F,  L,y  he  was  clubbed  to  his  said  ployment,  then 
niast^  for  three  years,  at  the  waees  of  7i.  per  week  for  the  first  ihould  be  a 
year,  Ss.  for  the  second,  and  9s.  tor  the  third,  to  learn  the  trade  ?2i^^°"5'* 
of  a  bricklayer,  and  to  do  any  other  work  his  master  might  set  ^^|^!^ 
him  about.     The  above  wages  were  the  usual  wages  of  a  brick-  tfaiuA  gained  a 
layer  at  that  time.    The  pauper  was  to  board,  lodge,  and  wash  settlement  by 
for  himself;  and  if  prevented  at  any  time  from  working  by  bad-  serving  a  year 
oess  of  weather,  illness,  or  from  his  master  not  having  employment  y?^^  *^ 
for  him,  a  proportional  deduction  was  to  be  made  from  his  week's  ™2aonIirdS- 
wages  for  such  loss  of  time.    Occasional  deductions  of  a  day  or  ijuctiona  on 
two's  labour  were  made.   The  pauper  sometimes  drove  his  master's  these  accounta 
cart  onployed  in  his  business,  and  sometimes  drove  bis  mistress  were  made. 
an  airbg.     Whenever  he  was  employed  by  his  master,  either  as 
a  bricklayer,  or  as  above  stated,  no  deduction  was  made  from  his 
wages.    He   continued  three  years  in  the  employment  of  his 
master  under  the  preceding  conlfbct.    From  these  circumstances 
the    Sessions    considered  this  as  a  contract  of  apprenticeship 
between  the  parties,  and  confirmed  the  order.    When  this  case 
was  called  on,  the  Court  asked  the  counsel  in  support  of  the  order. 
Whether  it  were  possible  to  distinguish  this  from  the  case  of 
RexY,  Coltishall  (b)y  where  a  settlement  was  gained  by  serving  (b)  Jnie,fAjs2% 
under  such  a  hiring? — Wilson  and  Marsh  attempted  to  distin- 
guish the  cases,  by  observing  that  here  was  a  stipulation  in  the 
contract,  that  in  case  of  illness,  bad  weather,  or  want  of  employ- 
ment, the  pauper  was  to  have  no  wages :  whereas  to  enable  one 
to  gain  a  settlement  by  hiring  and  service,  the  contract  must  con- 
tinue daring  the  whole  year.     But  the  necessary  construction  of 
this  agreement  must  be,  that  if  the  master  had  no  employment  for 
the  pauper,  or  the  weather  were  too  bad  to  admit  of  his  usual 
worJK,  in  which  cases  he  was  to  have  no  wages,  he  should  be  at 
libertv  to  work  for  any  other  master.  —  But  the  Court  thought 
that  this  did  not  sufficiently  vary  this  case  from  the  former :  and 
that  if  they  drew  such  refined  distinctions  they  should  leave  the 
justices  below  without  any  rule  to  guide  their  determinations.  — • 
Both  orders  quashed. 

SH.  Bex  V.  Over,  T.  T.  4tl  G.  S.  1  East,  599.  —  JR.  let  him-  A  pensioner  o; 
self  two  days  after  Michaelmas  1799  for  a  year  lo  JV,  D.  of  O.,  tiie  Eatt  inMi 
at  the  wages  of  61.  6*. ;  but  that  being  a  pensioner  of  the  East  P^^T^^'^e 
India  Company^  he  was  to  have  two  days  in  each  half  year  to  ^^^^fo^\^ 

(o)  Vide  Rex  t>.  Little  Bolton,  antCf  pi,  S16,  with  a  reserva 
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tion  tvhimielf  bi^self,  to  go  to  5^  /.  to  recetre  his  pennon.  He  reiiinned  in 
of  two  days  in  bis  said  service  till  old  Michaeimas-daif  1800,  being  a  Saturdar/t 
eftcli  halfywor  wlien  bis  master  went  to  him  in  the  MAy  wad  asked  him  if  he 
wten  heiDtgbt  would  Stay  again.  The  pauper  said  he  wanted  more  wsges :  be 
go  for  his  pen-  gfjould  expect  7/.  75*  a  year;  which  his  master  refused  to  give, 
fl^a settlel  H^ master  then  asked  him  whether  he  intended  to  go  to  St. r% 
meat  by  wrrice  fair  that  day.  The  pauper  said  he  did.  He  then  unyoked  his 
under  socb  a  .  horses  and  went  to  the  fair,  where  his  master  paid  him  part  of  his 
coDtvact.  wages.    On  the  next  day  {Sunday)  the  pau{)er  returned  to  his 

master  at  O.  .*  on  Uiat  day  he  settled  his  wages,  when  his  msster 
asked  him  if  he  would  stay  again,  which  he  assented  to.  The 
pauper  then  let  himself  to  2>.  again  for  another  year  at  the  w^ 
of  6/*  6<.;  but  the  pauper  expr^y  said  he  should  expect  to  have 
the  two  days  in  each  half  year  to  go  to  St.  /.'s  for  his  pension  as 
before;  which  his  master  consented  to.  He  continu^  with  2). 
under  this  second  hiring  for  about  1 1  weeks,  when  the  pauper 
/  was  apprehended  for  a  bastard  child.  His  master  settled  his 
wages,  and  the  contract  for  the  service  was  dissolved  by  mutual 
consent.  The  Sessions  were  of  opinion  that  the  pauper's  hiring 
and  service  with  D.,  at  O.,  were  effectual  to  gain  him  a  settlement 
there.  —  Lord  Kenyon  C.  J.  said,  there  was  no  colour  for  con- 
tending that  the  pauper  gained  a  settlement  by  this  hiring  and 
service.  The  case  of  the  militia-man  went  altogether  upon  the 
ground  that  the  leave  of  absence  stipulated  for  was  no  other  than 
what  the  law  would  have  compelled  without  any  such  stipulation. 
It  was  part  of  the  public  service.  No  conclusion,  therefore,  can 
be  drawn  from  thence  in  support  of  tliis  settlement.  Here  was 
an  express  exception  of  four  days  in  the  year,  during  which  the 
pauper  was  not  to  be  under  the  control  of  the  master.  An  express 
reservation  of  Sunday*  out  of  the  original  contract  of  hiring  was 
(aj^n(e,pl.S08.  considered  sufficient  in  Rex  v.  Macclesfield  (a)  to  prevent  the 

gaining  of  a  settlement  under  4t.  —  Per  Curiam,  both  orders 
quashed. 
Where  the  ^^5.  Rex  V.  Ecdeston,  E.  T,  42  G.  3.  2  East,  298.--The  pauper, 

psuper  agreed  when  about  15  years  of  age,  went  into  the  township  of  T.,  and 
with  a  weaver  made  a  verbal  agreement  with  one  Clottgh  there,  who  was  a 
to  serve  him  for  weaver  of  counterpanes,  to  serve  him  a  year  and  a  half.  C  was 
myear  *^^  to  teach  him  to  weave  counterpanes ;  and  the  pauper  was  to  have 
«».jJ^w«  #«     one  half  of  what  he  earned  ;  and  the  pauper  was  to  find  himscirin 

inaBcer  was  to  _  .  _,  '  ^     *       *  i«»k 

ieacb  him  to  every  thmg.     Nothmg  else  passed  between  them  on  making  tne 

weave,  and  the  agreement.    The  pauper  worxed  under  this  agreement  with  C.  for 

pauper  was  to  the  year  and  a  half,  except,  for  a  fortnight;  during  which  he  re- 

have  half  his  mained  absent ;  but  C  however  brought  him  back  into  liis  service, 

find  Mroself  in  ^^^  obliged  him  to  Stay  a  fortnight  over  the  year  and  a  half,  in  order 

every  Uiing :  ^  make  up  the  time  he  had  been  absent  from  his  service.   During 

under  which  the  time  of  this  service  he  slept  constantly  at  his  mother's  house 

contract  the  at  Little  Bolton.  —  Lord  Ellemborough  C.  J.    I  give  a  re- 

KTSLteM^  luctant  assent  to  tlie  case  of  the  King  v.  Little  Bolton  ;  but  as  (he 

abo^iMi  year :  ^^^^  "^^  before  US  is  in  terms  tlie  same  as  was  there  decided,  I 

Held,  that  he  think  it  is  better  to  abide  by  that  determination  than  to  introduce 

thereby  gained  uncertainty  into  this  branch  of  the  law ;  it  being  often  of  more  ito- 

a  settlement  as  portance  to  have  the  rule  settled  than  to  determine  what  it  shall 

by  hiring  imd  \^^     j  ^^  ^^^^  however,  convinced  by  the  reasoning  of  that  case; 

STipii^"*  and  if  the  point  were  new,  I  should  think  otherwise.    I  rfiould 

intention  of  the  coqsider,  as  Lord  Kenyon  said  in  Rex  y.  Laindon,  that  if  the 

parties  to  create  relation  of  master  and  apprentice  be  created  by  the  contract  of 
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the  jMTtieiy  thoagh  they  do  not  use  the  very  worda  moifer  and  the  ralatioii  of 

appmUice,  yet  if  they  use  words  tantamount,  it  is  sufiicient.     The  master  and  aer- 

word  apprentice^  he  observed,  was  taken  from  apprendre^  to  learn ;  V^*!^  "^ 

aod  what  was  that  but  an  apprenticeship,  where  the  purpose  of  the  *^     """^JL 

contract  was  for  one  man  to  teach,  and  the  other  to  learn  a  trade  ?  ^  ^?^^ 

Then  what  was  this  intended  to  be?   I  should  have  said,  upon 

generBl  reasoning,  that  where  the  contract  was,  that  the  master 

^oold  teach  the  other  a  trade,  and  the  latter  was  to  do  nothing 

dierior  the  employment  in  that  trade,  it  was  ^contract  apprendre^ 

in  the  true  sense  of  tlie  word ;  and  being  defective  in  this  case, 

ibr  want  of  proper  legal  formahties,  it  could  not  enure  as  a 

contract  of  hiring  as  a  servant.  However,  as  Lord  Kenvon  did  not 

think  proper  to  overrule  the  case  of  the  King  v.  Little  Bolton  (a)  in  (a)^fifa^pl.8l6. 

terms ;  though  he  disapproved  of  what  was  there  said ;  and  as  it 

was  not  overturned  in  the  case  of  Rex  v.  Highndm(b%  or  Hex  v.  (&)PiMCpl.50l. 

Rainkamt[c)  for  the  reason  I  at  first  gave  I  think  it  better  to  concur  (c)  iVtf.pL509. 

in  that  decision,  however  unwilling  I  should  have  been  to  have 

done  so  in  the  first  instance.  —  Grose  J.    This  case  so  exactly 

resembles  that  of  Rex  v.  Little  Bolton^  that  I  cannot  distinguish 

them.  —  Lawrence  J.    It  is  of  infinite  consequence  in  these 

(^es,  that  what  has  been  once  expressly  determined  should  be 

(Kiheredto.    The  case  referred  to  is  directly  in  point;  and  not 

ha^iog  been  over^ruled,  it  ought  to  govern  the  present*  The  King 

^^Laindon  {d)  and  the  King  v.  Rainham  are  both  very  distinguishable  (4  iVai.pl.507. 

from  the  present.  —  Le  Blanc  J.    The  case  of  the  King  v.  Little 

Bolton  is  a  direct  authority  to  the  present  point ;  and  that  case  has 

never  been  over-ruled  in  terms ;  neither  do  I  think  that  it  has  been 

vrer-mled  in  principle.  —  The  orders  quashed. 

326.  Am  v.  Hanbury  {a\  T.T.  42  G.  3.  2  £0^/,  425.  —  The  Abiriagaub 
P&Qper,  J.  Freeman^  a  blacksmith,  went  36  years  ago  to  one  "»«<^  ^  ^^* 
Saunden  a  blacksmith  at  i/.,  to  know  if  he  wanted  a.  man.    S.  "J^'  ^^^ 
told  him  he  might  come  to  work  fifc-  a  day  or  two,  and  he  should  i2jriM*iiDd  to 
tte  what  he  could  do.    The  pauper  went  accordingly  on  the  fol-  ^^^a  week's 
lowiQg  Monday  morning,  and  aher  two  or  three  days'  trial  S*  notice  by  eith«r 
approving  of  him,  the  pauper  agreed  to  work  for  iS.  as  a  black-  pvty,  wiU  not 
nnHh,atS*.  Sd.  a  week,  with  meat,  drink,  washing,  and  lodging  at  '^•'wn*  *«>«>- 
S,'i  house,  and  to  part  on  a  week's  notice  by  either  party.    No  *^*""*®"  ^i^ 
*uch  notice  was  ever  given ;  but  the  pauper  continued  to  serve  S.  ^^h  Uieiw- 
anttlthe  time  of  his  death,  which  happened  about  six  years  after-  vmnt  continued 
wards,  without  any  alteration  of  terms,  except  that  after  he  had  ■!<  ye^rs  with 
served  about  four  years  the  wages  were  raised  from  3*.  6d.  to  4^ .  a  ^  nawter,  and 
*eek.   The  pauper  constantly  received  his  week's  wages  every  ZLZyfTri^^*'* 
^urday  mght  or  Sunday  morning.     He  went  where  i^  pleased  the  period  :'imd, 
^  Sioidayx  without  asking  leave  of  his  master ;  though  he  was  therafore,  no 
^titled  to  his  board  on  Sundays  as  well  as  on  other  days  if  he  wttlement  can 
chose  to  stay  at  home.     He  did  not  work  on  Sundays  as   the  be  gained  under 
«PpreDtice8  did  who  were  kept  at  home  for  that  purpose,  except  J^^,""^ 
<H:c3Honally  when  asked   by  his  roaster.    On  other  days  if  he  "^ 
janted  a  holiday  *he  used  to  ask  his  master  for  it,  who  gave  it  him, 
deducting  his  wages  for  the  time.  His  master  also  used  frequently 
jo  set  him  task  work  for  the  day,  which  he  sometimes. finished  in 
w  the  day,  and  then  he  was  at  liberty  for  the  rest;  but  he 
^oently.did  over-work  upon  thode  occasions ;  and  then  he  was 
pndfor  luch  over-work. — The  Sessions,  being  of  opinion  that  this 

(a)  Sft  Rex  V.  Mitcham,  p«i/,  pi.  3S9.  ' 
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and  vide  Rex  v, 
Odiham,  aiUffy 
page  850.  n. 


Where  no^og 
is  said  in  a  con- 


was  a  geoeral  hiring,  oonfimied  the  order.  —  Lobd  Etini- 
f  \j  ^  1  oAo  BOROUGH  C.  J.  The  cases  of  Rex  v.  Dedkam  (a),  Rex  v.Brand* 
fJlla^x  »"»«*  (*)'  «"*  ^**  ^-  ^^on  Toney  (c),  have  expressly  decided 
fllt'^^'  ^^  P®"*^  '^^  ^"^  ^^  *®^  ^"^  "*'*^'*  stronger  thsn  the 
ana«^' R^< «'  present :  for  that  was  a  hiring  at  so  much  a  week»  **  summer  and 
"  *'  ^  winter."  But  Lord  Mans/Md  said  that  all  the  cases  required  s 
hiring  for  a  year ;  but  that  was  only  a  hiring  at  so  much  a  week. 
So  in  Rex  v.  Brandninch^  Lord  Mansfield  observedi  that  the 
pauper  was  under  no  obligation  to  serve  for  a  year ;  and  unles 
that  be  so,  it  is  clear  there  can  be  no  settlement  gained*  The 
case  of  Hampreston  turned  on  the  circumstance  of  a  month's 
notice  to  quit  being  required;  but  here  the  contract  was  de- 
terminable at  a  week's  notice.  And  though  the  Sessions  have 
drawn  a  conclusion  that  this  was  a  general  hiring^  yet  it  is  dear 
that  they  meant  only  to  state  it  as  a  conclusion  of  law  from  the 
antecedent  facts,  the  propriety  of  which  they  meant  to  refer  to  ui. 
But  here  there  is  no  ground  for  presumii^  a  general  hiring ;  for  it 
appears  expressly  what  the  original  agreement  was  in  fact,  which 
negatives  a  hiring  for.  a  year.  —  Per  Curiam  :  both  orden 
quashed. 

S27.  Rex  V.  Pucklechurch  (a),  T.T.  44  G,3.  SEatt,  382.— The 
fhiri  pauper  being  settled  in  fF.  about  10  years  ago  hired  himself  to 
abouttime  but  ^^^  of  P.  for  eight  weekSi  ending  at  Midsummer^  at  Ss*  perweei^ 
a  raernrticm  of  at  wtiich  time  he  hired  himself  aeain  to  the  same  master  at  4ts*per 
toM%  wages,  it  week  till  the  Michadtnas  foUowmg.  At  Michaelmas  he  entered 
is  aieeetiy hiring  ]Qto  a  new  agreement  with  his  master  to  live»  tlie  master  findiog 
f^^'  iw^'^Se  *^"*  hoard  and  lodging,  and  paying  him  2s.  6d.  per  week ;  but  no 
i^tractwasfor  *™^  ^^  fixed  or  talked  of  by  the  master  or  servant  for  the 
tbeaemuitto  duration  of  the  contract*  When  the  summer  season  arrived  the 
hoe  with  his  pauper  said  to  his  master,  **  I  must  have  more  now,  I  believe^ 
master,  the         «<  master  :'*  The  master  said,  «  How  much  more  ?"  and  his  wages 

were  increased.  And  so  as  the  winter  or  summer  succeeded  hia 
wages  were  accordingly  reduced  or  increased.  At  the  time  whea 
the  alteration  of  wages  took  place  there  was  no  conversation  as  to 
leaving  the  service  or  dissolving  the  contract*  The  alterations  of 
wages  took  place  at  the  beginning  of  the  week.  He  entered  and 
.    ,  left  his  service  on  the  same  day  of  the  week,  being  Sunday.  There 

serWoTfor  more  ^^*  *  general  settlement  at  the  time  lie  left  the  service  with 
than  a  year  respect  to  wages,  and  some  dispute,  but  he  could  not  rememher 
uddcr^cbcon-  what  it  was.  The  pauper  was' more  than  once  absent  n-oQ^ 
'     '  his  master's  service  two  or  three  days  at  a  time  to  see  hisfrie*^"*? 

with  his  master's  consent.  He  served  in  the  whole  five  years  and 
a  quarter,  and  received  money  on  account  of  wages  at  difFereitt 
times,  sometimes  \L\s.  and  sometimes  more ;  but  there  was  do 
complete  settlement  of  wa^es  till  he  and  his  master  parted.  y"| 
at  the  time  he  was  not  paid  so  much  as  he  tliought  he  was  entitlea 
to ;  but  whether  on  account  of  absence  or  not  he  did  not  ^"^^^/T 
Lord  Ellenborough  C.J.  If  nothing  be  said  as  to  the  term  oftne 
service  but  that  the  servant  shall  have  weekly  pay,  it  must  /"^^ 
facie  be  understood  that  the  parties  intended  a  weekly  hiring  ai^ 
service.  But  circumstances  may  .show  a  diflPerent  intent.  Tnen, 
are  Uiere  such  circumstances  in  this  case,  from  which  we  ca 
fairly  collect  that  the  parties  intended  a  hiring  for  a  year?  Ii^  j^ 
first  instance  the  hiring  was  for  a  specific  term  pfeight  weeKS , 

(o)  See  Res  v.  Warminater,  anU^  pi.  S87t 


latter  finding 
him  board  and 
lodging,  and 
paying  him 
S«.  6tL  per 
week,  no  set- 
tlement could 


tract. 


SfCT.5.]  OF   FAETICULAB  H1IUM43S.  2^7 

Uie  Meond  Urmg  was  alio  lor  a  definite  time  'abort  of  a  year.    No 
tine  was  mentioned  for  a  third  hiring,  but  it  was  a  hiring  at  tueekly 
wages.  Then  it  falls  within  the  cases  ofDedhatn  (a)o£  Bradntnch9(o)  (a)^nfe,pLaas. 
of  Neahn  Tone^,  (c)  and  others  of  the  same  class ;  where  a  hiring  lb)Ant09ph99% 
veeklj  wages  has  been  holden  to  be  a  weekly  hiring.    And  if  it  (<?M«^fPl-si8. 
wanted  anj  additional  circumstance  the  conduct  of  the  parties 
theroselres  afterwards  shows  that  they  so  considered  it ;  for  the 
serraot  lefl  his  master  at  the  end  of  the  week  in  the  middle  of  a 
yeir.   If  an  indefinite  hiring  were  stated  on  a  record,  and  nothing 
tbowB  to  control  it,  it  will  be  deemed  a  hiring  for  a  year :  but 
tkat  18  in  the  absence  of  any  circumstance  from  whence  a  different 
intent  is  to  be  collected :  and  here  weekly  wages  being  reserved , 
and  nothing  else  added  to  show  an  intention  to  extend  the  con- 
tract fiuthery  will  induce  the  conclusion  in  law  of  a  weekly  hiring 
sod  tcnrice  intended  by  the  parties.     There  is  a  current  of  ao- 
tborities  to  this  point.  —  Grosb  J.     A   reservation   of  weekly 
wsges  will  make  a  weekly  hirin£y  if  nothing  appear  to  the  contrary. 
And  here  the  circumstances  do  not  furnish  any  other  inference. 
lo  the  first  and  second  hirings  certain  definite  times  were  men- 
tioned, where  it  was  meant  to  extend  the  contract  beyond  a  weekly 
kiring  :but  at  the  third  hiring  there  was  nothiog  saicl,  froQi  whence 
die  intended  duration  of  it  was  to  be  collected,  but  the  reservation 
of  weekly  wa^^es.  It  appears  also  that  the  wages  varied  from  time  to 
time  at  the  diflerent  seasons  of  the  year.     Inat  cannot  furnish  the 
isfereoce  of  an  implied  hiring  for  a  year  ;  for  then,  the  wages  roust 
have  continued  the  same  as  they  were  at  first  settled.     The  third 
binng,  therefore,  was  not  a  general  hiring,   but  a  hiring  from 
week  to  week. — LawrsncbJ.     I  thoi^bt  the  law  had  been 
pecfiectly  settled  since  the  case  of  Newton  Toney ;  for  the  rule 
was  there  laid  down,  that  if  there  were  any  thing  in  the  contract 
of  hiring  to  show  that  it  was  intended  to  be  for  a  year,   the 
reiervatioo  of  weekly  wages  would  not  control  it;  but  if  the  pay- 
ment of  weekly  wages  were  the  only  circumstance  from  which  the 
duntion  of  the  contract  was  to  be  collected,  it  must  be  taken  to 
be  onlj  a  weekly  hiring.    Then  what  is  this  but  a  weekly  hiring  by 
that  role  ?    The  point  having  been  before  precisely  determined, 
thb  caie  oucht  not  to  have  been  brought  up.  — •  Ls  Blanc  J. 
Neither  the  first  nor  the  second  hiring  can  be  pretended  to  give  a 
lettlement.     Then  as  to  the  third,  it  u  clearly  a  hiring  fisr  weekly 
wsges,  and  there  is  nothing  to  denote  that  it  was  for  a  year  except 
tbat  no  time  was  mentioned,  from  whence  it  is  contended  that  m 
ontemplation  of  law  it  must  be  taken  to  be  a  yearly  hiring.  But  it 
btt  been  holden  that  a  reservation  of  weekly  wages,  without  more, 
is  only  a  weekly  hiring.   But  if  there  were  any  doubt  of  that,  there 
v  nother  drcumstance  confirmatory  of  that  construction  ;  for  the 
^fxjVBX  in  the  middle  of  the  year  required  an  advance  of  wages, 
which  the  master  acceded  to  without  any  question;  a  circumstance 
vitieh  was  scarcelv  probable  to  have  happened  if  the  parties  had 
^<^uidered  that  they  had  contracted  for  a  year.    These  circum^ 
i^ces  therefore  rebut  any  implication  of  law,  that  this  was  a 
jtearly  hiring.  — •  Lord  Ellxnborough  C.  J.  then  added,  that  he 
^ped  it  would  be  understood  in  future,  that  where  nothing  was 
wd  in  the  contract  about  time,  but  a  reservation  of  weekly  wages, 
it  was  only  a  weekly  hiring. —  Order  of  Sessions  quashed. 

^rOL«  lU  ff 
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A  hiring  at  6#. 
per  month,  with 
a  month's 
wages  or  a 
month's  wanw 
mg  is  a  monthly 
and  not  a  con- 
structive yearly 
hiring,  and  it  is 
no  more  if  after 
senring  for  a 
time,  the  mis- 
tress tell  the 
servant  tliat  if 
she  would  stay 
OHf  she  should 
have  8«.  per 
month,  and 
Btfe  on  with  a 
montli's  wages 
orwamrngoj 
hyvre* 


(a)  Co.  Litt. 
42  b. 

(6)  Rex  V. 
Newton  Toney, 
Anie^  pi.  818. 
Rex  V.  Puckle- 
churcb,  ante, 
pi.  327. 


(c).^ii/f,p1.S01. 
(d)^tU«,pU295. 


(«}.Aite,pl.S26. 


328.  J2ev  v.  TcUishuMt  Knights,  H.  T.  47  O.  S.  —  Two  }atticei» 
by  an  order,  removed  A.  P*  from  7.  to  il.  — The  Sessions  on 
appeal,  quaked  the  order,  subject,  &c.  The  pauper,  at  Miduul^ 
mas  ISCH,  let  herself  to  S.  G.,  of  A.,  at  the  wage«  of  3/.  if  she 
would  stay  tlie  whole  year,  sub|ect  to  determination  on  either  side, 
upon  payment  of  one  month's  wages,  or  giving  one  month*s  warn- 
ing. She  continued  in  that  service  for  one  whole  year  till  MichaeU 
mas  1805,  and  then  quitted  the  service,  and  received  her  full  wages^ 
One  month  afler  Michaelmas  1805,  the  pauper  let  herself  to  Mrs. 
H.,  wife  of  E*  H*  of  W,  A.y  farmer,  at  6s.  per  month,  mth  a  monies 
voages  or  a  month* i  warning.  About  Midsummer  I8O69  //•  re* 
moved  with  his  family  to  a  &rm  at  7\,  and  the  pauper  with  hinu 
At  Michaelmas  1806,  her  mistress  told  her.  that  if  she  would  sia^ 
on,  as  there  would  be  some  additional  work,  she  should  have  8s» 
per  month,  and  live  on  'with  a  month's  wages  or  a  montKs  xjoaming 
as  before.  To  this  the  pauper  consented,  and  continued  in  the. 
service  about  six  weeks  longer ;  making  in  the  whole  a  year,  a  £brt-> 
night,  and  two  days,  when  her  mistress  discharged  her  on  accaunt 
other  being  with  child,  and  paid  her  a  month*s  wages  in  advaiKx, 
not  having  given  her  a  month's  warning.  —  Bosanqubt,  10  suppoit 
of  the  or0^r  of  Sessions,  argued,  first,  that  the  original  hiriog,  ex- 
plained by  the  conduct  of  the  parties,  amounted  to  a  yearly 
hiring ;  or  if  not,  secondly,  that  such  a  hiring  took  place  at  MichaeU 
mas  1806.  The  principles  deducible  from  all  the  cases  are,  that  if 
the  period  of  hiring  be  left  indefinite  the  law  implies  that  it 
for  a  year,  (a)  That  though,  if  nothing  appear  in  the  contract 
to  its  duration,  except  a  reservation  of  monthly  or  weekly 
it  will  only  be  deemed  to  be  a  monthly  or  weekly  hiring  (h)  \  jet 
that  such  a  reservation  will  not  control  the  implication  of  law,  ]£ 
any  thing  appear  in  the  terms  of  the  contract,  or  may  be  rffllrrtcMl 
from  the  acts  of  the  parties,  to  show  that  they  meant  to  contract 
for  a  longer  period  respectively.  But  that  where  the  facts  of  the 
case  are  ambiguous,  the  Court  will  construe  them  consistently 
with  the  conclusion  drawn  by  the  Quarter  Sessions.  First,  it  i» 
evident  that  the  original  contract  was  to.  be  in  force  longer  than  a 
month,  for  it  could  not  be  determined  without  a  month's  warning, 
or,  what  was  equivalent,  a  month *s  wages.  And  as  such  warning, 
might  have  been  given  at  any  day  to  quit  at  a  month  from  that 
day,  and  was  not  restricted  to  a  quitting  at  the  end  of  each  month,- 
the  duration  of  the  contract  was  indefinite  ;  and  therefore,  by  con- 
struction of  law,  must  be  deemed  a  general  hiring  for  a  year, 
determinable  by  a  month's  warning  or  wages ;  as  was  said  by 
Lord  Kenyon  in  Rex  v.  Hampreston  (c),  where  the  hiring  vras  to 
serve  at  so  much  a  week,  with  liberty  to  part  on  a  month's  notice. 
The  only  cases  which  bear  against  this  are  Rex  v.  Clare  (<f),  where^ 
though  the  general  terms  of  the  contract  were  the  same  aa  this,^ 
yet  there  was  an  express  exception  of  the  harvest  month ;  and  the 
grounds  of  the  decision  not  appearing  may  be  referable  to  that 
exception ;  and  also  Rex  v.  Hanbury  (e),  where  the  agreement 
being  at  3«.  %d.  a  week,  with  liberty  to  part  at  a  week's  notice,  the 
Court  held  it  only  a  weekly  hiring.  But  there  were  circumstancea 
in  the  case  to  show  that  a  yearly  hiring  was  not  in  the  contempla- 
tion of  the  parties,  and  the  Sessions  had  drawn  that  conclusion ; 
Sundays  were  excepted,  and  the  wages  were  regularly  paid  c^very. 
week ;    and   these  circumstances   were  relied  on   in  argument. 


Skt«5.J  or  PABTitni&AK  HiRivoa.  ^g 

Secendj,  at  any  rale  there  waa  a  general  contract  6f  hiring  at 

MkUebms^whtn  the  mjstreaa  told  the  piEiiiper,  that  if  she  would 

^  oil,  she  ibould  hare  more  wi^es,  and  live  an  with  a  month's 

wages  or  warning  as  before.    As  m  Rex  ▼.  Macdesfieid  (a),  where,  (a)Anie,p\.30S. 

tfteraldriDg  of  II  months,  the  master  said,  **  you  may  as  well 

^Unfman  end  in  your  place;"  which  was  adjudged  to  be  a 

geoeril  UriDg,  and  not  to  have  reference  to  the  antecedent  hiring 

for  II  moDtbs  only. —  Loan  Ellenbobough  C.  J.     In  the  case 

hA  iKOtiooed  Lord  Kenyan  observed,  that  the  mast^  telling  the 

semnit  tiiat  he  migh(  Hay  on  an^  end  in  his  place,  meant,  in  the 

pirt  of  tbe  country  where  that  caae  arose,  a  hiring  for  an  indefinite 

I^H^  Here  the  words  an  end  do  not  occur ;  but  instead  of  them 

ttt  IkJ^  found  the  words  as  before;  she  was  to  live  on  with  a 

mMting/l^wnrmogtuibe/bre-    The  cases,  therefore,  are  dis* 

anular.   ItirJlmpssible,  however,  to  distinguish  this  case  from 

thfltofjRdcy.  HaSmieff,;  and,  therefore,  unless  that  decision  can 

be  shown  to  be  mistaken,  it  must  conclude  the  present.  —  Law* 

KncB  J.    In  the  caae  of  Rex  v.  Hanbury  there  was  no  exception 

of&m^out  of  the  contract;  but  it  was  only  stated,  that  the 

psoper  did  not  work  on  Sundays^  which  is  no  more  than  what  the 

iaw  woold  have  exempted  him  firora  doing.     I  thought  that  case 

had  settled  the  law  so  plainly,  that  no  more  cases  of  this  descrip- 

doD  woukl  have  been  sent  up  to  us*  —  Per  Curiam.    Absent 

Gbosi  J.  —  Order  of  Sessions  quashed. 

9S9.  Rex  V.  MMmm,  E.  T.  50  G.  3.  12  EaH,  S51.  ^  Removal  a  hiring  at  to 
fivm  M.  to  B*    Order  quashed,  subject,  &c.    The  pauper  being  much  a  week 
Nttled  in  ^.,  waa  hired  by  G.,  in  £.,  at  3s.  a  toeekjbr  as  long  a  ^^^  •>  ^^g  a 

iim*m»L:.  .^^^ .^j  i.2^,^Jtjr^ u  ^ ^^  .  »j  ^^.a:^^^j  a^  .^ ~  time fls the mft«« 


^uhu  master  and  himself  could  agree  ;  and  continued  to  serve  **"•«*'»"«•• 
under  such  hiring  for  more  than  a  year.  Rex  v.  St.  Ebbs  (A),  was  Siildii^Jirh 
ciced.— Lord   Eljcemborouoh  C.  J.     Thai  was  an  indefinite  only  a  weekly 


hiriDg,  at  the  rate  of  so  much  a  year,  determinable  at  the  end  of  hiring. 

the  first  quarter.     This  case  is  nothing  more  than  a  hiring  at  so  (6)Po«/,pl.86i. 

noch  s  week,  which,  where  nothing  else  appears  to  the  contrary, 

j>  a  weeidy  hirmg  within  the  rule  laid  down  in  Rex  v.  Newton 

^<M9(c);  and  it  cannot  alter  the  case  by  adding  that  which  must  (c>^n<e,pLsi8. 

B^ceiiBEily  have  been  understood,  that  the  hiring  was  to  continue 

^loBg  as  the  master  and  servant  agreed;  that  is,  from  week  to 

"wt—LB  Blanc  J.    The  case  ot  Rex  v.  Hanbury  (rf),  which  {d)Atae,pl.ss6. 

wtabsequent  to  that  of  Hampreston  (tf),  confirmed  the  rule  laid  {e)Afaet^\,^u 

^own  m  Rex  v.  Neioston  Toney.  —  Order  of  Sessions  quashed. 

880.  Rex  V.  Arlington,  T.  T.  53  G.  3.  1  M.  Sf  S.  622 Re-  H»nnjP  ^«^  • 

»w»l  from  A.  to  JV.    Order  quashed,  subject,  &c.    The  pauper  ^"^^^J^^ 
*«.hired  for  a  year  as  shepherd  to  J.  AT.,  of  fF.,  to  receive  13*.  6d.  ^  be  at  Wb^ty 
F^ljj^eek  wages,  and  to  be  at  libertv  to  be  absent  during  the  to  be  absent 
"^-flbesring  sea$on,  but  to  find  a  fit  man  at  his  own  expence,  during  the 
^dohiiwork  during  the  time  of  his  absence,  but  his  own  wages  »heep-8hearing 
<*^J5#.  6rf.  a  week  were  to  go  on  during  the  whole  time.    The  ^"'gj^J^ 
Pyy  served  ^e  year  in  JV,  accordingly,  was  absent  during  the  athisoum  ex- 
^l^^hearing  season,  and  employed  and  paid  a  person  to  tend  pence^  to  do  hi 
UK  flock,  bat  occasionally  returned  during  that  period,  and  as-  woric  during 
«Wed  in  the  management  of  it,  especiaily  on  Sunday^  and  from  kis  alMeiKe, 
^  to  time  gave  directions  to  the  person  employed  by  him.  *^  *«  «w» 
^v.  Etujnngkam  {g)  was  cited.  —  Lord  ELLENBOROudH  C.  J.  2115^*1]^^ 
u  has  never  been  determined  that  a  contract  for  service  by  deputy  vOutU  Hme,  will 

u)^nte,pi.si8.  r^iSi^ji 

g   o  Aottlemeii^. 
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]»8enrt€e  by*liiiiiBel&  The  dittiaction  taken  in  idl  Ae  cam  m, 
Whether  the  liberty  of  absence  fof  ma  a  part  of  the  mpod  opa^ 
tract,  BO  as  to  be  an  exception  out  of  It,  or  whether  it  be  by  ptf» 
nmion  of  the  master  during  the  continuance  of  the  centrect?  If 
this  biring  could  be  deemed  to  confer  a  settiement»  the  codn- 
quence  wouhl  be»  that  a  peMon  might  gain  as  mmy  setttootfs 
as  there  are  40  days  in  a  year.  He  might  hire  mnnelf  to  A^ 
widi  liberty  to  be  absent  with  j^.  and  CX,  and  so  on ;  and  if  iv 
could  get  40  days'  service  with  each,  he  might  accumolats  eight 
or  nine  settlements  in  the  comrse  of  the  year.  Such  a  coDtetfMBee 
would  be  preposterous.  What  does  this  hiring  reidly  mean?  A 
hiring  for  a  year  is  where  the  servant  is  to  be  under  the  cooMil 
and  command  of  his  master  for  the  whole  year ;  but  here  da 
pauper  was  not  to  be  so,  but  he  was  to  be  at  liberty  to  find  aa^ 
atttute  for  the  sheep-shearing  season.  The  case  will  scarcely 
bear  a  serious  argument.  It  has  been  laid  down  in  Rtit  ▼.  £•* 
ffinghanh  and  other  cases,  that  if  it  be  an  exception  oot  of  the 
original  contract  at  the  time  of  making  it,'  no  settlement  can  k 
gained  under  it ;  here  it  was  an  exception,  and,  therefore,  noaeCti^ 
ment. — Order  of  Sessions  confirmed. 
ANmmtiD  381.  Res  ▼.  DodderkUl,   M.  T.  5S  G.S.  S  M.&  ^  «48.- 

bu^drj,         Removal  from  D.  to  5^.  P.  — Order  quashed,  subject,  &c- 
^^tfiewMkfy     '^^  pauper  hired  himself  as  a  servant  in  husbandry  to  enc 5-, <* 
wages  of  4i.        ^'  ^'y  *^  serve  him  for  the  weekly  wages  of  4*.,  board,  waiiitag> 
bwtd,  wstlntig,  and  lodging,  except  in  the  harvest  month,  when  his  wages  irtre  « 
4uid  locking,      to  be  increased  to  10«.  Sd.per  week,  and  then  again  to  be  redaed  :• 
except  in  t^     ^o  4a.    At  the  time  of  the  hiring  nothing  was  said  as  to  the  leogA 
wberbiTwii^  of^me  the  pauper  was  to  continue  in  the  service  of  B.    Uafa  j 
weretobeiifr  ^^  above  hiring  the  pauper  served  B,  IS  months  in  Sfc  ^ 
criMedto  receiving  the  wages  as  agreed  opon.  —  Loiii>  EiABKBoaoDOBt  ^ 

10$.  6d,  per  C.  J.  I  take  the  rule  of  law  to  be,  that  if  no  particalar  tiaie  ii 
week,  and  then  expreased  for  the  continuance  of  the  service,  or  is  reaaoiiablyW  , 
^^  to  4f  ^  iniplied,  a  hinng  for  a  year  is  to  be  intended.  Bat  itla*  *o  < 
does  not  gain  a  ^^®"  '**^  down,  that  a  reservation  of  weekly  wages  impsrli «  , 
^ittkaient,  for  hiring  by  the  week,  unless  the  inference  which  arises  from  ^  ; 
that  is  only  a  reservation  of  weekly  wages  be  repelled  by  other  oircamBtaDoak 
weekly  fairing.    Where  there  is  liberty  to  part  at  a  month's  Yiottee,  tliat  import  , 

that  as  there  mast  be  a  month  to  determine  the  cdBtrtu^,  t&rre*  , 
serration  of  weekly  wages  is  not  to  limit  the  duration  of  ^  ^*  1 
tract,  and  therefore  it  becomes  a  hiring  unlimited  in  d»t^y 
which  the  law  terms  a  general  hh'ing  or  a  hiring  for  a  yatf.  ]Vbat 
18  the  caae  here  ?  The  hiring  is  at  weekly  wages,  except  in  ^ 
harvest  month,  when  the  servant  is  to  be  paid  according. to  a 
higher  rate  of  weekly  wages  during  that  month ;  he  is  to  be-p^ 
10».  6rf.  per  week,  the  parties  contemplating  the  possibility  of f« 
service  continuing  during  the  harvest  month.  If  the  exc^«> 
had  been  "j^  the  harvest  month,"  instead  of  **  t»  the  harveet 
month,"  it  might  have  afforded  a  more  plausible  argument  that  tbt 
contract  waa  meant  to  endure  at  leaat  for  the  period  of  a  mototb;, 
or  if,  instead  of  10a.  6d.  a  week,  it  had  been  stipulated  that  fl^ 
aervant  should  receive  2/.  &•  for  the  month,  that  would  have 
imported  a  conaolidated  month,  and  might  have  repelled,  00  Ae 
same  principle  bb  the  month's  notice,  tbe  inference  arising  A^ 
the  reservation  of  weekly  wages ;  but  that  is  not  the  langns^J^ 
this  contract.     All  that  is  stated  here  is  the  payment  ot  weein/ 
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W99f^  #iiUi  acoordiBf  to  Ike  ^aies  coAtiob  the  duiation  of  ihe 

Mbiet.— IiB  BiiAKC  J«  I  am  of  Ihe  fame  opinion*    The  eaae 

k  peifactl/  clear*    The  pauper  was  hired  as  a  senrant  in  hua- 

buidiy  at  weekly  wagee,  whioo  is  a  weekly  hiring,  because  if  there 

ke  oflthatf  else  to  ascertain  the  duration  of  the  hiring,  the  paj- 

OMnt  of  tke  wages  shall  ascertain  it.    Is  there  any  circumstanoe 

kentoikow  that  the  hiring  was  intended  to  be  for  more  than  by 

tk  veek?    If  there  be  any  sudi  circumstance,  then  it  will  be  a 

jmdy  kiriag,  unless  it  can  be  shown  that  it  was  intended  to  be 

krglfiu  period.    Now  the  only  circumstance  is  this,  that  in  the 

ktffot  month  the  weekly  wages  were  to  be  increased,  and  aftev- 

winb  redueed.    Is  that  more  than  was  expressed  in  Res  ▼•  Ded^ 

Am  (sj,  where  the  pauper  let  himself  at  6st  a  week,  summer  imd  (a)Aiue^.29t^ 

wiitcr:'    That  was  understood  if  the  parties  should  happen  to  go 

OS  Njgetber  summer  and  winter,  and  so  it  must  be  understood 

here  if  they  should  continue  until  the  hanrest  month.    So  in  Rex 

T*  Mkcham  (6),  a  hiring  at  so  much  a  week  for  as  long  a  time  as  {b)Anu,pl.399^ 

the  mmter  and  servant  could  agree,  was  held  to  be  a  weeklv 

Uriog,  being  a  hiring  for  90  long  as  they  could  agree  from  week 

to  veek.    Here  it  is  in  efect  so  long  as  the  narties  can  agree, 

and  if  they  should  go  on  to  the  harvest  month,  tiien  from  week  to 

week  at  a  higher  rate  of  wages  during  that  month.  —  Batlst  J. 

Tbers  is  nothing  to  show  that  the  master  bound  himself  to  keep 

tbe  Qsa,  or  the  man  to  serve  the  master,  for  a  year.    The  parties 

were  only  providing^  that  in  case  the  weekly  contract  should  con- 

Ame  up  to  the  harvest  month^.the  weekly  wages  should  be  in- 

traaed.    There  was  no  obligation  either  upon  the  nu»ter  or  the 

KRuit  to  continue  it  beyond  the  week.  —  Order  of  Sessions  con- 

fimed. 

^  RexY.  LambetK  T.  T.  B6  G.8.  4tM.SfS.  315 — Removal  Ahitna at  Ba 
frw  I.  to£.  G. —  Order  quashed,  subject,  Ac.     The  pauper  perweA,amd 
W  hired  at  Si.  per  week,  and  2/.  2s.  for  the  harvest,  to  do  any  JJj^^'^'Jj, 
<^  the  gardener  shooid  set  him  about,  and  under  this  hiring  he  ^y  ,h;'     ^^ 
*vved  four  years  in  C.     The  Sessions  were  of  opinion  that  the  gArdtinershould 
I^iper  gained  a  aettiement  in  C.    But  per  Lo&b  Ellknborouoh  let  bim  about, 
^•i*   It  does  not  distinctly  appear  whether  the  2/.  &.  were  to  ||!?^*'^*'^^ 
^^deincremeniOi  or  were  to  cover  the  whole  harvest.     All  '"™S- 
^  appears  is,  that  the  hiring  being  by  the  week,  the  parties 
^MtoaplatcMl  that  possibly  it  might  last  Uirough  the  harvest.  — - 
^^^^  of  Sesatons  quashed. 

»S.  ijftr  V.  fVoodhurst,  H.  T.  58  G.S.  \B.Sf  A.  S25.—  Re-  ^ 
^^  from  S^.  L  to  W.  —  Order  confirmed,  subject,  &e.  —  In  agr^dtonrr* 
^  ysv  1809  the  iMuiper,  G.  i/.,  being  legally  settled  in  W.y  was  as  a  brick.m»- 
«Aby  W.  M.  of  Si.  /.,  brick-maker,  to  work  in  Si.  /.,  under  ker  from  JA- 
^  Mowing  written  agreement :    "  I,  G.  //.,  have  this  day  ^Jf!^'  ^ 
" Ipeed to  serve  W.M.  as  a,  brick-maker,  from  Michaelmas  to  aS^tomSe 
'^Wekadmoi  again.    The  said  G.  H.  engages  to  make  70,000  70,000  bricks 
^  bricb  St  BO  much  for  digging  and  turning,  so  much  for  moulding  at  a  sUpulated 
"and making,  and  so  much  for  running  to  the  kiln."     This  was  price:  Hdd, 
^  ^  contract ;  nothing  was  said  as  to  the  time  he  was  to  begin  ^^^  ^^  ^^^ 
^.d%;  he  probably  began  in  November,  and  then  worked  on  the  ?^  ^f^^^ 
w  kilnt  under  that  contract,  not  having  finished  his  70,000  yice  iLolutdy; 
nickfl  till  after  Michadtnas  following.     It  appeared  from  the  but  to  sore  till 
^Yideace  of  the  soaster  and  pauper,  that  as  soon  as  the  pauper  had  the  coniiilctioii 
'"■As  the  70,000  bricks  aecording  to  his  contract,  his  master  had  oftha  job,  and 
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that  a  settle-  DO  Control  over  him,  aiid  he  might  go  irhere  he  pleat^  mm  if 
ment  was  not  it  was  a  month  before  Michddnuu^  and  tf  he  itapped  ttid  mde 
thereby  gained,  more  than  70,000  bricks,  he  was  to  be  paid  for  them,  iMd  the 

master  could  set  him  to  no  other  work  than  brick-making*  Dm 
was  the  custom  of  those  kilns,  but  the  pauper  this  year  did  not 
finish  his  contract  till  afVer  Mkhadnuu.    The  pauper  lodged  ssd 
boarded  himself  in  St.  /.,  and  drew  so  much  money  on  scodustflf 
the  bricks  in  the  winter,  and  so  much  in  the  summer,  and  vhoi 
the  bricks  were  all  made,  the  account  was  settled  between  die 
pauper  and  his  master.  —  Lord  Ellenbdrovgh  C  J.    In  dw 
-case  the  Court  can  entertain  no  doubt.    There  was  not  a  contracft 
which,  properly  speaking,  had  relation  to  time.    The  pauper  en- 
gages to  serve  only  untu  a  particular  job  be  done ;  if  the  bricb 
were  made  before  the  year  expired,  his  service  would  termnate. 
So  that,  unless  he  fimshed  the  last  brick  exactly  at  the  yeir% 
end,  which  would  be  very  improbable,  he  would  not  serve  for  a 
year.     It  is,  therefore,  a  contract  only  for  that  individual  job,  ind 
the  introduction  of  time  into  the  argreement  is  totally  irrelevfit. 
-—  Order  of  Sessions  confirmed. 
A  pauper  was         934.  ^^3.  v.  Turoey,  E.  T.  59  G.  S.2B.Sf  A.  520.  —  Remoral 
fll^SdAT^  from  S.  to  2'.  — Order  confirmed,  subject,  Ac  — The  psupar, 
^^  to*^   *>«»»«  legally  settled  at  T.,  was  hired  by  fV.  B.  of  S.   The  terms  rf 
away  a  month     the  hiring  were  a  year  from  Oid  Michaelmas  ;  to  go  away  smoBlfc 
at  harvest,  and    at  harvest,  and  make  the  time  after  Miehadmas*   He  west  away  for 
to  make  up  the  a  month  at  harvest,  and  continued  in  his  master's  service  a  mondk 

^^-  ^^    ^^^  Michadmas Abbott  C.  J.    It  has  been  decided  in  thii 

Held^that  this  ^^urt,  that  where  there  has  been  a  hiring  for  a  year,  and  a  sernce 
was  note  hiring  for  a  year,  although  that  service  has  not  been  under  one  hinng, 
for  a  year,  and  the  servant  gains  a  settlement.  But  1  hope  no  rash  geniot  vtH 
no  settlement  ever  carry  3ie  matter  any  furtlier.  The  only  question  here  ii» 
''*^ed^'**^  What  is  the  meaning  of  the  word  "  year  "  in  this  stetute  ?  I  ap- 
^°    '  prebend  the  legislature  most  clearly  to  have  meant,  one  entire 

constructive  period  of  365  days.  Unless  that  were  so,  we  migli^ 
have  to  deduce  a  settlement  of  a  pauper,  by  taking  different  on- 
connected  days  and  weeks  from  a  long  -senes  of  years,  so  as  to 
make  up  in  the  whole  a  year's  service.  And  so  it  would  hsppo 
that  a  hiring  for  the  month  of  August^  for  this  and  11  succeairc 
years,  would  amount  to  a  hiring  for  one  year.  I  have  (ito 
lamented^  that  in  so  many  instances  the  Court  has  departed  frtm 
the  plain  and  literal  construction  of  the  statutes  relating  to  the 
settlement  of  the  poor.  As  far  as  the  authorities  go,  I  lu^^ 
always  held,  and  shall  always  continue  to  hold  myself  boaod; 
but,  where  they  are  silent,  1  shall  feel  myself  bound  to  constnte 
these  acts  of  parliament  according  to  the  plain  and  populir 
meaning  of  their  words.  For  these  reasons  I  am  of  opinion,  tM 
this  order  of  Sessions  should  be  confirmed.  —  Batlbt  J.  The 
Ca)^n/«,pl.sil.  cases  of  Rex  v.  BucJdand  (a),  and  Rex  v.  Ruihulme  (A),  «« 
W^n/<;,pl.278.  in  point,   and    the  latter  is   much   stronger   than  the  present 

For  there,  though  there  was  a  hiring,  which  was  to  last  in  the 
whole  for  four  years,  yet  there  being  no  stipulation  for  a  service 
for  any  one  consecutive  year,  the  Court  held  that  no  settlement 
was  gained.  —  Holrotd  J.  concurred.  —  Order  of  Sessions  €00^- 
firmed. 
A  pauper  in  335.  Rex  v.  Edgmond,  M.  T.  60  G.  3.  &  1  G.  4f.  SB.Sf  A.  107. 

^I^ll^    —  Removal  from  M.  to  £.    Order  confirmed,  subject,  &c    11» 
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fcipgodcptf  bivkig  {uroved  a  settleiBent  in  £*,  the appeilantsput  igfMd toaerve 
«  m  agnemoA  entered  ioto  by  the  pauper  with  Meisrs.  •/•  Sf  E.^  J' S-  *  brick- 
«to  were  bricklayers  and  plasterers  at  Stoke-upon-Trent,  and  ^^'/Slitlir 
eoateaded,  that,  baring  served  under  it  for  a  year  and  a  haJf,  be  ^|^]4  should 
bad  gained  a  settlement  by  hiring  and  service  in  that  place*    The  neglect  his 
agreesient  was  dated  Jtdy  9^  1808,  and  recited  that  the  pauper^  master's  busi- 
ia  ooBikleratieo  of  certain  wages,  did  agree  to  serve  Messrs.  neat)  or  lose  any 
J.«£.from  the  day  of  the  date  thereof,  for  the  term  of  three  tlmeonhi*®^ 
yvsn,  if  be  should  so  lon^  live.    And  it  then  stated,  that  Messrs.  ^^1*^^^^ 
J,A£,  did  agree  to  provide  for  the  pauper  during  the  first  year  iog  thefint 
cf  tbe  said  term  the  sum  of  ld«.  per  week ;  but,  in  case  he  should  year ;  then  that 
seglect  his  master's  business,  or  lose  any  time  on  his  own  account,  J'  -&•  should  ^ 
n  any  one  week  during  the  first  year  of  the  term,  then  he  con-  <*«d»ct  from  his 
tested  that  Messrs.  J.&E.  should  be  allowed  to  deduct  from  his  ^^^^^"^ 
weekly  wages*  in  proportion  to  the  time  neglected  or  lost  on  his  ^q^  j,^  ai^eed 
ovD  account.    And  Messrs.  t/.  &  £•  agreed,  that  in  case  the  pau-  that  he  would 
per  shobld  earn  any  over- work  in  any  one  week  during  the  first  pay  wa^  In 
jev  of  tbe  said  term»  then  fhey  would  pay  him  wages  for  such  proportion  to 
orer-work,  equally  in  proportion  to  his  daily  wages,  or  weekly  tSchTSTpau- 
v^ges,  during  the  first  year  of  the  terra.     There  were  similar  sti-  p^  might  do 
piJadoDs  for  the  second  and  third  years  of  tbe  term,  tbe  rate  of  in  any  one 
wages  only  being  altered  for  each  year.    Tbe  agreement  also  con-  week.    There 
taiwd  the  following  clause.     "  And  it  is  hereby  mutually  agreed  "^^^P^^ 
•'upon,  by  and  between  all  the  said  parties,  that  in  case  they  JJ2*JjBJSnd*i^ 
^  cannot  work  through  severity  of  weather  in  any  one  year,  in  the  ^^^^  „£«„  of 
"  wioter  time,  during  the  said  term  of  three  years,  then  tbe  said  the  term ;  and 
^J.kE.  shall  pay  no  wages  unto  the  said  pauper  during  such  it  was  also 
"severity  of  weather/ but  shall  and  will  permit  and  suffer  the  '^^'^'^'Ij 
"laid  pauper  to  employ  himself  in  any  other  business  whatever  *^^^^"'" 
'^dorii^  such  severity  of  weather  with  respect  to  frost." — Ab-  Sirough  severity 
lOTT  C.  J.    It  appears  to  me,  that  in  this  case  no  settlement  was  of  weather  in 
giised  by  this  service ;  for  the  agreement  contains  in  substance  any  one  year, 
n  engagement  by  the  pauper  to  work  only  during  certain  hours  ip  ^be  winta 
iseach  day ;  and  1  do  not  see  what  remedy  the  master  could  have  ^T',^<j 
iHd,  sopposing  the  pauper  had  refused  to  work  after  the  usual  n^^agesdur^^ 
Wi.  It  is  necessary  that  there  should  be  a  covenant  to  serve  sng  that  time^ 
^  the  whole  year;  but*  taking  the  whole  of  this  agreement  to-  but  should 
gttber,  it  seems  to  me  only  to  contain  a  promise  to  serve  for  a  permit  the  pan- 
jwtof  the  year.     I,  therefore,  think  that  the  Sessions  have  come  ^^^^f"^ 
lo  the  correct  conclusion  in  this  case,  and  that  we  ou^ht  to  con-  ^tte  burinM 
fan  their  order.  —  Batlbt  J.  The  rule  of  law  is,  that  if  there  be  whatever : 
an  express  exception  in  the  contract,  it  will  not  confer  a  settle-  Held,  that 
■KQt;  but  if  it  be  not  so,  although  by  the  usage  of  trade  certain  these  were  ex- 
•"ttptions  are  impliedly  introduced,  still  they  will  not  prevent  a  P'«"  ^^ 
•^oneiit    The  question,  therefore,  is,  whether  there  be  in  this  ^,J^^ .  ^nd 
caotiactaay  express  exceptions;  and  it  seems  to  me,  that  there  that  the  pauper, 
^^7  i»  one,  namely,  the  period  of  frost     The  contract,  it  is  to  by  serving  a 
k  ohaerved,  is  generai,  and  not  confined  to  a  service  in  the  parti-  year  under  it, 
«ii«  trade  of  a  bricklayer ;  and,  at  tbe  conclusion  of  tbe  agree-  <lld  not  gain  a 
noitj  there  is  this  provision,  that  in  case  they  cannot  work  through  ■«*««««"^ 
i^erity  of  weather,  in  any  one  year,  in  the  winter  time,  during  the 
lerai,  the  master  shall  pay  no  wages  to  the  pauper  during  that 
^Kne,  bnt  shall  permit  him  to  employ  himself  in  any  other  business 
'Jwtever.    Under  this  contract,  therefore,  he  might  engage  to 
B^^e  other  persdns^  and  so  might  contract  inconsistent  relations  at 

s  4 


■^  J 
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«iie  and  the  saiM  time.    I  think,  therefbrey  that  this  hirio|  wk 

not  sufficient  to  confer  a  settlement.     The  oaae  of  Bex  t.  Mar* 

(a)jrue^h3^.  iham  (a),  is  distinguishable  from  the  present,  because  there  vai  no 

such  expsess  authority  as  this  to  contract  a  relation  of  senrice  widi 
another  master ;  besides,  that  was  not  a  general  contract  of  w- 
vice,  but  to  serve  in  the  particular  trade  of  a  bricklayer.  Upon 
the  other  7>ointf  I  am  also  of  opinion,  that  there  is  in  this  sgns- 
ment  an  express  exception  as  to  part  of  the  year. — HolaoydJ. 
I  am  of  the  same  opinion.  There  was  not  a  sufficient  biring  and 
service  to  gain  a  settlement  in  Stoke^upon-Trent.  Taking  dttths 
parts  of  the  contract  together,  it  seems  to  me  an  express  agre^ 
meat  to  serve  only  during  the  usual  hours.  The  pauper  doei  not 
engage  to  serve  for  more  than  that  period ;  lor  he  is  to  be  piid 
for  all  over-work ;  and  the  master  could  not  compel  him,  usdir 
this  agreement,  to  serve  more  than  that  time.  As  to  the  otiwr 
point,  I  bad,  at  first,  doubts  whether  it  was  sufficient  to  iavalidsle 
the  settlement;  but  I  am  now  satisfied  that  it  is.  The  praviass 
is,  that  the  pauper  should  be  at  liberty  to  employ  himself  vitk 
any  other  master  during  the  time  of  frost ;  and  that,  tfacrsfbrat 
would  impliedly  give  him  a  reasonable  time,  even  after  the  fiflit 
was  over,  to  finish  the  business  he  had  so  undertaken.  Upoa 
both  these  grounds  I  think  the  hiring  was  insufficient.  —  Bsbt  J. 
I  am  of  the  same  opinion  on  both  grounds.  The  master  does  not, 
in  this  case,  stipulate  for  an  entire  service  during  the  whole  ymr, 
but  only  for  certain  hours  during  each  day ;  and  that,  acoordiog 
(<i)^ii/«,pl.3i9.  to  Rex  v.  Kir^siUiinford  {lbl)t  invalidates  the  settlement.    As  to  the 

other  point,  the  case  of  Res  v.  Marthanty  at  first  produced  doobts 

upon  m^  mind ;  but  I  am  now  quite  satisfied,  that  that  esae  is 

distinguishable  from  the  present  in  the  circumstance,  that  bert 

the  servant  was  at  liberty  to  serve  another  master  during  the  time 

of  frost.     As  soon  as  the  frost  commenced,  all  control  of  tbn 

master  over  the  servant  would  immediately  cease.     The  dediisD 

of  the  Sessions  was  therefore  right.  -^  Order  of  Sessions  coo* 

firmed. 

The  pauper  was       3S6.  Rex  v.  Althome,    T.T.  4.G.4.  2  B.  4- C.  112.  — On  an 

hired  to  serve     appeal  against  an  order  of  two  justices,  for  the  removal  of  Wi^iiu 

Nwbiwdryfrom  ^      Elizabeth  his  wife,  from  M.  to  A.,  the  Sessions  confirmedtlie 

MirHr^tis,       Order,  subject,  &c.     "  The  pauper,  who  was   settled  in  A.  st 

issi,  to  m-      "  Mtchaelmas  1821,  agreed  with  Mr.  C,  a  farmer  in  the  parish  (^ 

d^admatt  1822,  **  M.,  to  live  With  him  as  his  servant  in  husbandry,  from  that 

**  ^^IxA  f    "  'M^^^^^^  ^'1  t^e  Michaelmas  following,  at  lOs.  per  week  for 

be'andhismaL  *)  ***®  '^nter  half  year,  and  lis.  per  week  for  the  summer;  and  if 

ter  could  not         ^^  ^"^  ^^^  master  could  not  agree  for  the  harvest  month,  the 

agree  for  the       **  pauper  was  to  harvest  for  himself  where  he  pleased."    Prenom 

faarrest,  he  was    to  the  harvest,  the  master  offered  the  pauper  5/.  fi:>r  the  hanrest, 

hii^T^S^     which  he  agreed  to  take  ;  and,  accordingly,  continued  in  his  maa- 

vio^  to  &e"    *®''^  service  during  the  whole  year.  —  Pek  Curiam  :  Tlie  service 

harvest,  the        would  not  have  continued  for  the  whole  year,  unless,  after  the 

master  offered     original  hiring,  a  new  bargain  had  been  made  for  the  harvest 

the  pauper  5/.     month.     There  was  not  then  any  one  hiring  for  a  year  ,^  and, 

^'w^i^^****    therefore,  although  the  pauper  actually  served  for  a  year,  it  wai 

^L|gi  m^"       ^ot  such  a  service  as  confers  a  settlement.  —  Order  confirmed. 

continued  in  the  service  the  whole  year :   Held,  that  this  was  an  exceptive,  and  not  a  cortditioiul 
hiring,  and  that  no  settlement  was  gained. 
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SMF.  Bts  r.  MemHt9ikf  E.  T.  5  G.4w  SJT.  4*  C.  715.  — -  Vprnt  An^giMMm 
flpperi,  i^aiofC  an  order  of  two  justices,  whereby  H^  BrindUy  was  re*  ^Jf*^  ^^ 
■md  fhwi  P.  to  8t.  P.,  I>eH|^»  die  Sessioas  quashed  the  order,  su^  iTthL  aT^ 
jeetfAc  — The  fmaper  denved  her  settlement  from  her  father,  li^iJ^^!^ 
IF.  B;^  who  being  legally  setded  in  the  parish  of  S^.  P. %  Der^^  in  wrTcfcrChrav 
Dteaiikr  1784^  a^^eed  with  one  fV,  Boola»§,  his  uncle,  thea  ynrsatif.^«r 
renkfit  in  the  parish  of  P.,  to  serve  htm  for  three  years,  at  It.  d^  ^l^a  M 
ftriKft  when  he  had  work  for  him  to  do ;  and  when  he  had  not  ^  I!!!!  ^i^ 
vork^  him  he  was  not  to  be  paid ;  Booioua  told  him  at  the  same  ^  mw«^ 
tans  he  should  not  have  work  for  him  all  the  year  round,  par-  ^  was  not  to 
licslsriy  in  the  winter,  and  that  when  he  had  not  work  for  htn  he  be  paid.    At 
^"^  g^  woik  from  other  people.    After  making  the  agreement,  *be  time  when 
W,  B,  went  to  work  in  the  collieries,  until  the  spring  of  the  *"*  ^!3?T! 
yisr  17«5,  and  then  went  to  work  with  his  uncle,  according  to  ^^^^*S© 
thes^eement,  and  remained  with  him  about  nine  months,  when  aerrantUHtbe 
hm  ORcle  tM  him  he  had  no  employment  for  him,  and  he  went  ihoiild  notlMw 
tod  worked  several  weeks  with  a  Mr.  Barrett^  of  P.  /f.,  as  a  ^^  ^  Mm 
Ubouring  man,  and  after  that,  his  nncle  having  again  work,  he  ^^"^  ^^  ^ 
rttomed  to  him,  and  ccmtinued  to  work  for  him  t3>out  nine  Months  !mh2^^^ 
longer,  when  he  quitted  him  without  his  leave  and  went  to  B.,  £i^  ihc^ 
froB  whence  he  never  returned  to  his  service.     He  never  received  winter,  mA 
ioj  wages  from  his  uncle  when  he  did  no  work  for  him,  and  never  that  when  iw 
Mounted  with  him  for  any  wages  he  received  from  odier  people  ^^  7^ 
wlwii  absent  from  his  service.  —  Abbott  C.  J.    In  this  case  the  mLlhtffrt  woric 
MMter  tells  the  pauper  at  the  time  when  he  is  hired,  that  he  shall  from  od»erpeo- 
Mt  hare  work  for  him  all  the  year  round,  particularly  in  the'  pie :  Held, 
vioter,  and  when  he  had  network  for  him,  he  might  get  work  thtttfaiswasan 
frwn  other  people.    This  is  merely  a  hiring  for  so  much  of  the  f?*?^*'^ 
yeorsi  the  master  has  work  for  him.     He  has  the  control  over  S^um^! 
the  servant  so  long  as  there  is  work  for  him.     As  soon  as  there  Is  ing  wo£ed  for 
DO  work  the  servant  ceases  to  be  under  the  control  of  the  master,  other  people 
ud  is  at  liberty  to  get  work  elsewhere.    We  are  all  of  opinion  during  Uie  win- 
tbai  there  was  not  any  hiring  for  a  year.  —  Order  of  Smions  J^««Monwlien 

^  ^  -^  hu  maeter  bed 


no  work,  and 
M)g  at  otiier  times  worked  for  his  master  during  two  successive  years,  did  not  gain  a  settlement. 

388.  Rex  v.  Li^d,  E.  T.  3  G.4.  2B.&C.  754..  —  Upon  appeal  A  pau|>er  had 
%aiMt  an  order  of  two  justices  for  the  removal  of  G.,  his  wife  ^^  '"'^  ^^ 
tod  clnldren,  from  L.  to  T.,  the  Sessions  quashed  the  order,  ^^  ^®"*  •* 
subject,  &c.  —  In  the  year  1810,  the  pauper  gained  a  settlement  .s  a'^ookw!'*"* 
by  hiriog  and  service  in  the  parish  of  T.    On  the  26th  or  27tb  of  The  duty  of  a 
^^  1819,  the  pauper,  being  then  unmarried  and  having  no  looker  Is  to  su- 
child,  was  hired  to  Mr.  f .,  in  the  parish  of  itf.,  for  three  years,  at  perintend  the 
^>per  aaizKfn,  as  looker  and  to  spud  thistles.     (The  duty  of  a  f^^^^w, 
ll^tr  U  to  superintend  the  flocks  and  fences  upon  the  lands  of  employer, 
ois  employer,  and  he  frequently  has  several  masters,  and  works  When  he  was 
fy  any  persons  who  may  employ  him,  according  as  his  time  allows.)  hired,  his  maa- 
Th  pauper  went  into  the  service  of  Mr.  F.  on  the  26th  of  Octobevy  *f '  ^^^  W™ 
and  was  married  on  that  day.     He  served  Mr.  F.  for  three  years.  ^*£f^f  ^^^ 
He  did  not  work  for  any  person  but  Mr.  F,  for  the  first  year  and  employment  for 
three  quarters  of  his  service,  but  at  the  expiration  of  that  time  he  him,  but  that 
hred  aimself  as  looker  to  a  Mr.  i2.     During  his  service  with  Jl  he  would  em- 
ae  did  other  work  for  him  not  belonging  to  his  duty  as  looker,  P^  ^'^  •* 
nch  as  turning  mould,  lambing  and  shearing,  for  which  he  was  ™"J*|»»|y 
^v^y^  paid  upon  new  and  separate  bargains  on  each  occasion ;  ^  not  to  do 
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■ay  w«li  fMT'  and  lupoir  edier  occanooi  he  did  day-work  as  a  Moaner  for  F., 
lu»m««ter,otber  for  which  he  was  also  paid  by  the  day.  At  the  time  of  cbe 
l^^'^^'^to^  pauper's  contract  with  F,y  nothing  was  said  ahoot  his  being  at 
^^^  looker  i^^^^^Y  to  hire  himself  to,  or  work  for  other  masters  duriogtlM 
without  TOoeiT-'  three  yearsi  but  F.  said  he  did  not  think  he  should  hare  futt  en- 
iog  eztm  ployment  for  the  pauper ;  he  would  employ  him  as  far  as  he  couUL 

wages.  DiiriDg  Whilst  he  was  working  fbr  other  people,  his  wife  hoisted  a  signi 
w^!^^**'  by  putting  a  flag  out  of  the  window,  upon  which  he  coosideted 
^^^,i^^  1^  himself  bound  to  quit  his  work  and  attend  to  his  duty  as  looker  to 
wofktd  for  Ui  ^*9  ^^  which  he  was  originally  hired ;  and  he  invariably  retafoed 
master  oijy,  to  JP.  when  SO  summoned,  and  never  worked  on  any  lands  fnm 
bttfwM  al«^«  whence  the  flag  could  not  be  seen  during  the  whole  of  the  tfaiee 
P"^  ^j?  ^  years.  He  was  not,  however,  to  do  any  w«rk  for  F^  other  tbn 
bdon^^^  that  for  which  he  was  originaUy  hired  as  a  looker,  widiout  recdfiig 
his  o&e  oT  extra  wages.  His  agreement  with  R,  was  by  the  acre,  and  hi 
looker :  Held,  bargained  with  him  for  a  year  at  141*  During  the  whole  of  the 
that  there  WM  three  years  he  lived  on  F.  a  land  at  M.  —  Abbott  C.  J.  I.  am  of 
not  any  hiring  opinion  that  there  was  not  in  this  case  any  contract  of  hiring  and 
t^t^heMuper  *^''^*ce  for  one  whole  year.  Here  the  master  had  not  the  conti«l 
did  not  gain  a  ^^^^  ^^^  servant  for  the  entire  year,  but  only  fbr  so  much  of  tbe 
settlement  by  year  as  the  duties  of  looker  required  his  attention.  At  other 
service^nder  tiQies  he  was  at  liberty  to  employ  himself  in  any  manner  he  pleated, 
such  a  hiring,      either  in  working  for  other  persons  or  for  his  master,  and  whes 

he  worked  for  the  latter  he  always  received  extra  pay.  —  Bat- 

LBY  J.    In  order  to  gain  a  settlement  by  hiring  and  service  there 

must  be  a  contract  for  one  whole  year,  and  a  service  for  tbe 

whole  year.     This  is  distinguishable  from  the  cases  cited,  becaoie 

here,  from  the  very  nature  of  the  employment,  it  was  not  likely 

to  fill  up  the  whole  time  of  the  pauper.     Scarcely  ever  more  than 

a  few  hours  each  day  would  be  required.    It  is  very  like  the  caae 

of  a  person  employed  to  attend  as  an  occasional  servant,  for  the 

purpose  of  brushing  clothes.     The  master  has  no  control  over 

the  servant  as  soon  as  he  has  performed  the  required  -service,  and 

that  takes  up  but  a  small  portion  of  his  time.  -—  Order  of.  Sesnom 

quashed. 

A  master  shofr.       339.  Rex  v.  St.  Margaret's  King's  Lynn^  M,  T*  7  G.  4*  6  B. 

maker  made  a     &  C.  97^  —  Two  justices   removea  •/.  £^.,  S.  his   wife,  and  their 

proposal  to  a      five  children,  from  St.  M.  to  W,    The  Sessions  on  appeal  quaifaed 

poor  woman  to   ^^  order,  subject,  &c.    It  was  proved  that  one  H.^  a  sboemakcri 

leani^busi^    a  friend  of  the  pauper's  mother's  family,  applied  to  her,  and 

neas,  the  son       oflfered,  if  she  would  agree  to  his  proposal,  that  lie  would  take  her 

was  to  serve       SOU,  then  a  boy,  to  learn  his  business,  but  there  were  no  in- 

him  for  four       dentures  on  account  of  her  poverty.  The  pauper  was  to  serve  far 

y«¥?»*° **^    ^^^^  years,  to  board  and  lodge  with  his  mother  in  St.  Af .,  and  to 

Ws  m^er^and  ^*^®  ™^^  ^^^^  ^®  earned.    The  pauper  entered  upon  this  servic^ 

to  have  half       worked  in  the  shop  with  the  apprentices,  did  not  stay  with  his 

what  he  earned,  master  on  a  Sunday  ^  and  was  not  required  to  do  any  work  bat 

No  indentures    in  the  shop.     The  pauper  continued  in  the  service  four  yeart, 

viereexecupsdon  boarding  and  lodging  in  5^  Af.     Some  time  idfter  entering  upon 

po^^ofthe     ^^^  service,  H.  sent  the  following  writing  by  the  pauper  to  his 

mother :  Held,  niother,  which  was  neither  stamped  nor  signed :  **'  An  agreeineiit 

that  this  was  a     "  drawn  up  between  Mrs.  C.  and  T.  H.^  that  the  said  T.  H.  ia  to 

defective  con-     «  find  her  SOU  J.  C  work  for  four  years,  and  he  is  to  have  half  what 

tract  of  appren-  <c  be  earns  all  the  four  years;   and  Mrs.  C.  to  find  her  son  J.  G 
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laderiDg  the  pauper  gained  a  fletUemem  by  hiring^  ^f  jj^ng,  and, 
tod  wrTJce,  quaehed  the  order  of  removal.  —  Baylst  J.  I  am  of  conaequentry, 
•fNobn  that  the  cootract  between  the  parties  id  this  case«  was  an  th«tthe  pauper 
amperfece  contract  of  apprenticeship,  and  not  a  contract  of  hiring,  did  not  sain 
fiveiy  case  of  this  description  nntst  depend  upon  its  own  par-  f°y*^f"^* 
tiofliir  cirauMtaoces.    If  from  all  that  paned  between  the  parties  ^^7^^ 
,st  the  time  when  the  contract  was  made,  they  appear  to  have  con- 
tospisted  the  relation  of  master  and  apprentice,  then  the  con- 
tnct  must  be  eonsidered  to  be  one  of  apprenticeship,  and  if  it  be 
so  ioiperiect  apprenticeship,   no  settlement  can  be  eained  by 
jenring  under  it.  If,  on  the  other  hand,  it  appears  that  the  parties 
fOBtcmplated  the  relation  of  master  and  servant*  then  it  must  be 
deeoied  a  contract  of  hiring,  luid  a  settlement  will  be  gained  by 
aemng  under  it.     The  payment  of  a  premium  is  strons  evidence 
to  flbow  that  the  parties  contemplated  an  apprenticeship,  but  it 
k  dot  decisive*  and  still  less  is  the  absence  or  a  premium  evidence 
to  show  that  the  parties  contemplated  a  contract  of  hiring.    In 
this  case  the  written  agreement  must  be  laid  out  of  consideration, 
because  it  was   not  signed,  and  had  not  the  other  requisites  to 
fliake  it  binding  on  the  parties.     We  must  look  to  the  original 
bsrgaio  between  the  master  and  the  mother  of  the  pauper,  in 
order  to  ascertain  the  intention  of  the  parties.    The  object  held 
out  by  the  master  to  the  mother  was,  that  he  would  teach  the 
unper  his  trade ;  the  pauper  was  to  serve  four  years^.to  board  and 
lodge  with  his  mother,  and  to  have  half  what  he  earned.    In 
ordinary  cases  indentures  of  apprenticeship  are  executed,  but  in 
this  case  they  were  not  executed,  on  account  of  the  poverty  of 
the  mother.     Now,  if  the  parties  had  contemplated  the  relation  of 
master  and  servant  onlvs  the  execution  of  indentures  would  never 
have  been  thought  on     The  fact  stated  in  this  case  that  in- 
dencurei  were  not  exeeuted,  only  on-  account  of  the  poverty  of 
the  mother,  shows  beyond  all  doubt  that  it  was  the  intention  of 
the  parties  to  contract  the  relation  of  master  and  apprentice*  and 
sot  that  of  master  and  servant.     Rex  v.  Little  Bolton  (a),   comes  (a)^fiie,pl.9i^ 
very  near  the  present  case;  there  the  proposal  was  made  by 
the  pauper   to  a  weaver,  that  he  should  teach  the  pauper  to 
vorii  counterpanes,  but  although  the  object  of  the  pauper  was  to 
he  tsoght,  the  roaster  only  agreed  to  teach  him  upon  condition 
fte  the  paiiper  would  work  for  a  given  time.    Now,  in  many 
MsDces  the  object  of  the  party  who  hires  himself,  is  to  leara 
t  particQlar  trade,  and  the  instruction  he  receives  is  a  partial 
temuieration  for  his  services.       In   Rex  v.  Burbaeh  (6),  the  (fr)Pto>pl.51& 
■kipnlation  was,   that  the  pauper  should  work  for  two  years,  and 
»e  what    be  got,  allowing  his  master  (inter  alia)  2«.  a  week 
for  teadiing  him  the  business ;  that  was  held  to  be  a  contract 
ipr  hiring  and  service ;  but  there  was  nothing  in  that  case  to  show 
^  the  relation  of  master  and  apprentice  was  ever  contemplated 
I7  the  parties.     Here  it  is  manifest  that  a  contract  of  apprentice- 
ship was  contemplated,  and  was  not  completed  only  in  consequence 
of  the  poverty  of  the  mother  of  the  pauper.     That  being  so,  I 
thiok  that  this  was  an  imperfect  apprenticeship,  and  the  order  of 
Sessions  must  be  quashed.  —  Holrotd  J.  I  am  of  opinion  that 
the  relation  of  master  and  apprentice  was  contemplated  by  the 
pvties  in  this  case,  or,  at  least,  that  there  is  not  sumcient  ground 
to  warrant  us  in  concluding  that  the  relation  of  master  and 
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•ervant  was  contemplated  by  the  partieB.  It  appetfn  tint  »- 
plication  was  made  by  the  master,  who  was  a  shoemaker,  to  the 
mother  of  the  pauper,  and  he  offered,  if  ske-wndd  4tgreeix>  hk 
nrcposalf  that  ne  would  take  her  son,  then  a  boy,  to  learn  his 
businees.  That  was  the  subject  of  the  iq>p!icat]on,  and  it  wsi  for 
the  mother  to  eonsider  tHiether  she  would  consent  to  the  propossl 
•made  to  her.  The  terms  upon  which  the  master  undertook  to 
■teach  the  pauper  his  business  were,  that  the  pauper  should  lerve 
for  four  years.  Now,  for  what  purpose  was  he  to  serve  for  four 
jean  ?  To  learn  the  business.  I  think  that  there  was  not  svffideDt 
ID  thie  case  to  warrant  the  Sessions  in  finding  that  the  relatton  of 
master  and  servaot  subsisted  between  these  parties.  The  iaot 
of  the  pauper's  having  served  the  master  did  not  warrant  then 
in  concluding  that  he  served  in  the  character  of  aervant,  and  not 
of  apprentice,  for  mere  service  does  not  constitute  the  relatioi 
of  master  and  servant.  —  Littledale  J.  concurred  —  Ordir 
of  Sessions  quashed. 

VI.  Ofeugtomary  Hirings* 

The  hiring  S40.  Horsham  v.  Skipky,   M.  T.    12  A.    Fol.  134k  —  Crowlq, 

must  b«  for  a  ,the  19th  of  February  1710,  came  from  <S.  to  E.  in  H.,  and  bar- 

S^  *"*^  hi  g**"®*l  ^^^  ^*™  to  serve  him  till  MayAide^  for  1*.  a  week ;  and,  at 

|~2J^  ^y^  May^ide^  he  bargained  to  serve  him  till  Lady-day  next,  for  361. 

Zi  to  Xo^r-  ^ages ;  and,  at  Lady-day^  agreed  to  serve  him  till  Afay'Me  next, 

day,  and  trom  at  Ss,  a  week ;  and,  at  May-tide,  he  agreed  to  serve  him  tiN 

La^-dt^to  Lady 'day  next  for  26<.,  and  then  tilt  May-tide  next  at  9f.;  and 

-•''B^^  *■  then  he  staid  a  fortnight  at  1*.  a  week;  and  the  question  wii, 

So^ni^'  Whether  this  C.  gained  a  settlement  by  this  hiring  and  service? 

Urii^be  the  '^^^  Court  of  Sewiops  held  be  did  ;  but  the  Coobt  o^  Kino'* 

cunomof  the  Bench  were  of  opinion  that  he  did  not ;  for  they  said  the  hiring 

country.  and  service  must  be  for  a  year  t  and  the  order  of  SessioAs  wis 

quashed. 
AUiiagftoni         S41.  Pepperharrow  v.  Freneham,   M,  T.   1  G.  1.  Fd.  1S5.— 

the  sd  October  The  pauper,  T.,  was  hired  on  the  Mo(  October  1711,  by  one  M*y 

to  flY^e  <»"t|w  of  S.,  in  the  parish  of  P.,  to  serve  him  from  the  said  ihurd  daif  rf 

lofri^^  ^<^ober  until  Michaelmas  then  next,  for  5/.  lOf.  wages.    T.  Iwe* 

then  upon  the  ^^  ^-  ^U  Michaelmas  in  the   evening;    and  then,  upon  hii 

request  of  the  master's  request,  he  staid  four  or  five  days  longer;  and  theory 

matter,  e  con-  eetved  his  5*.  lOf.  wages.  —  The  Court  of  Kino's  Bench,  «p<if 

tinued  service  consideration,  were  all  of  opinion,  that  this  hirins  was  aot  tui- 
unUltheeodof    /•   •     *  *         •  .^i  ^  F\  ° 

^year,wnot    toeot  to  gain  a  settlement,  (fl) 

n  hiring  for  b  year.     S.  C.  Sett.  &  Rem.  80.  10  Mod.  29$.  Fort.  322.   cited,  1  Str.  88. 
A  hiring  at  a  342.  Rex  v.  Neaoton,  M.  T.  H  G.  2.  Burr.  S.  C.  157-  —  ^-  ^'^ 

S?^^**^  the  person  removed,  was,  in  the  year  1733,  on  Wednesday  after 
~™^^  Martinmas'day,  being  the  14th  day  of  November,  and  the  day  on 
ftom  that  time  which  the  first  statutes  for  the  public  hiring  of  servants  were  held 
to  the  Martin-  at  K.,  in  the  said  riding,  hired  by  R.  E.  of  A^,  to  serve  him  from 
HUM  following,  that  day  till  Martinmas-day  following.  A  fortnight  after,  in  pur- 
u  not  a  hiring    guance  of  that  hiring,  he  went  into  the  service  of  JS.,  and  remained 

(a)  In  the  report  of  this  case  as  cited  the  year  about,  but  that  it  was  hdd  tf> 

in  Res  v.  Haughton,  1  Str.  83.  it  is  setdement;  and  widi  this  Act  S.  t. 

aaid  that  «he  servant,  at  the  niaatv*s  Fort.  829.  9.  C.  10  Mod.  S9S.  «gi«*^ 

ii^qiM^  etaid  sp  long  after  as  brougbi  but  SeUft  Ron.  56,  atems  caitrA 
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dbeit  till  tome  tf ae  in  the  Spring  foHtfiring*  wben,  by  aectdent^iw  for  a  ycv^  aU 

bcmne  kniei  aiid»  by  febe  mMer's  oonseiii,  left  the  eenrtce  for  though  «ich 

•me  weeks,  tod  thm  feturned  and  ttakl  till  tbe  10th  dmy  of  mode  o^  hiring 

Nmemiir  following,  bemg  the  day  before  MartinmoM-day  ITM,  ^^'"'t!^ 

•D  which  day  his  master  and  he  accounted,  and  be  left  his  master's  V«  /  H^to^ 

aenke.  On  the  fVedmsday  following,  be  wcai  to  the  first  stetates 

at  £,  where  he  contracted  to  serve  one  J.  H»  till  Mtnimtua 

feUoviogy  and  received  2s.  6d.  as  earnest ;  but  before  be  entered 

kt»  Us  service,  via«  on  the  Sunday  followtng,  U.  sent  him  word 

''lie  was  otherwise  provided,'*  and  discharged  him  ef  his  contrad* 

The  fMHiper»  on  the  Tkuradat^  following,  being  the  £lst  day  ef 

A^PKii&rr,  went  to  fP.,  in  the  said  ridulg,  in  which  town  two 

pttblic  staUites  for  the  hiring  of  servants  are,  and,  time  out  ef 

miod,  have  been  annually  held ;  one  on  the  first  Thursday  after 

Martmmas^  and  tbe  other  (cenmioDly  called  the  latter  statistea,  or 

Istter  clab*day)  on  the  secoad  Thur$day  after  MarHnmaiHiay  g 

and  on  the  said  latter  club-day,  being  the  said  21st  day  of  Ntnem" 

kr,  was  hired  by  «/•  8^  an  inhabitant  in  G^  to  serve  till  AfaHlfit- 

moi  then  next.     In  pursuaaiee  of  such  htring,  be  immediately  en* 

tered  into  the  service  of  tlie  said  j8«,  and  served  him  till  the  Afat* 

Uumas'day  following,  in  the  township  of  G.    The  Sessions  were 

of  opinion  that  A*  G*  did  not  gain  any  settlement  in  G.  by  tbe 

bnia^  with  &  ;  i>tit  that  he  gained  a  settlemeat  at  N,  by  virtue  of 

hit  hiring  to  and  service  with  £•$  and  adjudged  aocordmgly,  that 

hit  last  legal  settlement  was  at  iV./  and  confirmed  the  order  of  the 

two  justicea.  —  Fawkks  moved  to  quash  thcw  orders,  for  that 

there  was  neither  a  hiring  fer  a  year,  nor  a  service  for  a  year; 

aad  they  are  both  of  them  necessary ;  ^  has  been  several  times  s» 

id|iidged. —  Pagb  J.  said,  so  it  had ;  yet,  he  was  afraid,  meat  ef 

the  hirings  at  atatutes  threushout  England  were  of  this  kind* 

Kale  to  show  cause.  —  Upon  showing  cause,  Pbobtn  J.  observed, 

that  the  case  does  not  state  any  custom  about  these  statute4hiiii« 

Bat  he  had  a  notion,  that  there  had  been  cases  where  the  custom 

asd  aaage  of  die  country  bad  been  stated,  to  hire  from  the  statvbe- 

fiar  til)  MarHntnas  foUowiog ;  and  that  such  hirtngs  pursuant  to 

the  ciiatom  had  been  allowed  of.^-  But  Ms.  Fawkxs  alleged* 

^  there  were  cases  which  adjudged  that  if  there  was  anch  • 

caKoQ,  it  tKMild  not  control  the  act  of  parliaaaent ;  and  he  parti- 

tohriy  named  ope,  via.  Rex  r.  South  Cerney.ia)    It  was  now  ad* 

joaraed.  -^  On  its  coming  on  again,  Page  J.  said^  he  believed 

gR8t  numbers  of  servants  were  hired  in  many  countries  only  fnsaa 

^ettatute  fair.  —  But  Las  C  J.  said,  it  could  never  be  supported 

to  be  a  settlement  in  N.^  as  there  was  neither  a  hiring  for  a  year 

iwr  a  service   for  a  year.     And,  afler  having  conferred  witdi 

CBAma  and  Wright  Js.,  the  Court,  without  reading  the  order, 

^  Ma.  Dbmmison's  attempting  any  argument  against  it,  made  the 

niie  ahiolate  for  quashing  both  orders. 

949.  Rex  v.   Neagtead,  T.  T.    10  G.  S.    Burr.  S.  C.  669.  —  A  Mfhig  fWim 
f.D.  hired  herself,  at  fVhUsunHde  1767,  to  T.  H,,  an  inhabitaat  WkUmntidt  to 


WhUmttHdtf 


(«)  At  North-Leach  in  Olouowter-     mot-day.     The  pauper  was  hu«d  on 
iUr  aM  aDBualfy  hald  tiro  mopt  or     the  Wediutda^  after  Iffdhaarinaaxfay  to 


_  fnr  the  birhig  of  aervanta ;  aenre  to  the  3^ekadmas  following ;  and 
(i»  one  on  the  Wednetdenf  before,  and  held  that  be  gained  no  aetttemcBt.  Res 
fiteocfaeron  Wednesday  after  MkhaH-     o.  fioulh Cemey, pMf,  pi.  855. 
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ingiirtMid«d  for 
ayttr,  end  so 
eaoadendbj 


a  good  hiring 
Ibr  a  year,  al- 
though it  fiOU 
abort  of  365 
dajs. 

CaULlOI. 


A  htringfivmi 
MarimmaM  to 
Whitsuntide, 
and  from  fHUt' 
timtiie  to  MoT' 


wneXy,  is  not 
MiiBcient,  al- 
though it  M  the 
euttomory  ktT' 
tn^  of  the  place. 


A  hiring  at  a 
■tatiite-fidr,hdd 
the  day  after 
(HdJUekad- 
muu  dau  f  to 
serve  tul  the 
OUMichaO- 


wad  hoawlseeper  in  the  parish  of  H.Ii^  to  iem  him  for  a  ymi 
from  the  nid  WhitsunMe  to  the  WhUnmUde  following,  at  ceitain 
wages.  She  entered  upon  the  service  at  WhiUuntide  1767)  and 
continued  there  till  fVhiUuntide  1768,  accordingly;  when  she  re* 
tmmkm  ymmhrwa^j/mtammAiaK  master  for  such  service.  It  hath* 
been  usual  in  this  country,  to  ^nt^^wmtmHt^^gi  fVhittuntide  to 
Whitsuntide  f  and  a  hiring  and  service  from  IPMlMlVia^to  Whit* 
ntntide  has  always,  by  the  contracting  parties,  been 
year's  service ;  and  agreeable  thereto,  the  master  hath  always  paS 
the  servant  a  full  year's  wages  for  such  service,  without  any  dimi- 
nution thereof  or  addition  diereto,  and  without  making  any  dii* 
tinction  or  di£Perence,  whether  the  space  of  time  between  the  one 
Whitsuntide  and  the  other  consisted  of  more  or  less  than  S65  days. 
—  The  Coort  were  unanimous  that  the  pauper  gained  a  settle- 
ment in  H.  /•,  under  this  hiring  and  service.  This  is  stated  to  be 
the  usual  way  of  hiring  servants  in  this  county,  and  such  servioe 
idways  deemed  to  be  a  year's  service.  There  are  many  of  the  clergy 
in  Durham  :  they  compute  from  ecclesiastical  days.  It  is  stated 
as  a  hiring  to  serve  for  a  year,  though  it  is  indeed  added,  from 
Whitsuntide  to  Whitsuntide.  Parish  officers  are,  by  4S  EUx.  c.2. 
to  be  appointed  in  JEaster^neek^  or  within  one  monUi  after  Etuter 
(which  is  a  moveable  feast);  yet  they  are  considered  as  execatiiig 
the  office  a  whole  year,  though  it  may  fall  short  of  965  days. 
There  is  no  case  that  proves  the  absolute  necessity  that  the  hiring 
should  be  for  exactly  S65  days,  {a) 

S44.  Rex  v.  Lowther,  H.  T.  11  G.  S.  Burr.  S.  C.  674^  — TTje 
pauper,  C.  iV.,  hired  herself  as  a  servant  with  one  W.  7.  of  H^  in 
the  parish  of  Z.,  from  Whitsuntide  to  Martinmas  ;  and  before  the 
expiration  of  that  term  hired  herself  again  to  the  said  -7.  9X  Ht 
for  the  succeeding  half  year  from  the  said  Martinwuts  to  the  Whit' 
suntide  following ;  4uid,  in  pursuance  of  these  hirings,  served  T.  at 
H.  for  the  complete  year,  viz.  from  Whitsuntide  to  Martinmoh 
and  fropn  the  saia  Martinmas  to  Whitsuntide,  without  leaving  her 
service ;  and  received  the  two  half-year's  wages.  The  usual  cui* 
tom  of  hiring  servants  in  C.  is  from  half-year  to  half-year.  It  has 
been  the  invariable  practice  of  the  Quarter  Sessions  of  C  as  long 
as  can  be  remembered,  to  adjudge  the  said  hiring  for  two  suc- 
cessive half-years,  and  service,  in  pursuance  thereof,  for  one  '^^ 
year  with  the  same  person,  and  in  the  same  place,  to  be  a  settle- 
ment. —  Davenport  argued,  that  here  was  no  hiring  for  s  yor; 
and  Mr.  Wallace  candidly  acknowledged,  that  the  order  re- 
moving the  pauper  from  G,S.  to  L.  on  this  Inring  and  service,  ceald 
not  be  supported,  there  being  no  hiring  for  a  year,  and  the  orders 
of  removal  were  accordingly  quashed.  (6 ) 

345.  Rex  v.  Navesiock,  M.  T.  13  G.  S.  MSS.  —  The  pauper, 
at  0.  statute-fair,  did,  on  the  day  next  after  (Xd  MichaelmaS'daf, 
viz.  on  the  11th  day  of  Octoher  1760,,  let  himself  to  S.  P.  oiN.f  to 
serve  until  the  Michaelmas  following,  old  style,  at  the  wages  of 
10^.  He  entered  on  the  service,  and  continued  in  it  until  W 
Michaelmas-day  following ;  on  which  day  he  received  his  wages 

(a)  See,  upon  thb  point,  the  gbks  of         (6)  Butr.   &  C.  No.  SS-  No.  1S5. 
Rex  V.  Newton,  amie,  pi.  242.    Rex  «.     and  No.  909.  2  Salk.  5S5.  Foief,  ISi. 
Nairestock,  as  reported,  Barr.  S.  C.7I9.      £k  P. 
post,  pi.  345.  and  Rex  e.   Hanreod, 
jmf,  pi.  347. 
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and  (foktad  die  wnrke :  it  i^pearaA  to  be  the  otntem  imd  iMage  mt»4i^MUm' 
of  the  countfj  to  hire  a  servant  at  the  statute^fair,  viz,  the  day  ing,  it  a  hiri^ 
after  Old  Mickadmiwday  in  the  manner  in  which  thia  pauper  was  for«  year,  mm- 
hired.  — Lord  Mansfield  :     There  moat  be  a  hiring  for  a  year.  "•«»*  *»"'  ^^ 
It  has  been  determined  that  a  hiring  from  a  moveable  feast  to  Slmat-^fiir^ 
another  feaat  it  a  sufficient  hiring,  beina;  according  to  the  custom  ^  daytihaU 
of  the  coontry,  although  there  should  not  be  365  days,  (a)    On  be  tdccn  ^ndh^ 
the  other  hand,  a  hirins  two  days  after  Michaelmas  to  the  next  mwfci. 
MiAuk{aSf  has  been  determined  no  good  hiring;  and  ihwiftiru  S.C.Buit.719. 
thequeatioo  is.  Whether  here  was  a  hiring  for  a  y&te?    Great  SMRazv.  ^- 
cricicbffl  has  been  made  on  the  word  till;  i^may  or  may  not  be  denion«^|iM^ 
exdoHfe,  according  to  the  subject-naalter  (6).    How  ahall  we  buU«  J.?ob- 
cohptnie  it  here  ?    The  cuatom  is  tcry  material  to  explain  it ;  the  acmtioni  \n 
cottom  is  to  hire  from  the  next  day  after  Michaelmas*    If  thia  be  R«xv.Har- 
wnraf^,  there  has  beea  no  aettlement  gained  in  thia  part  of  the  wood^foiripL 
coootry.    How  btfe  the  parties  construed  this  hiring?   It  is  ^'7* 
certaio  tbej  have  coostruea  it  a  hiring  for  a  year.     The  aervant  W  flootho 


did  not  want  a  place  till  the  day  after  Michaelmas.  Hia  aervice  did  ^[^^^^'  ^ 
not  end  till  then.     Tlie  partiea  conaidered  it  as  a  hiring,  including  ^M^kOsinr. 
Mickadmas-dayy  for  the  pauper  was  actually  in  the  service  on  714,  oadPdw^  ' 
Mkhadmas-day,  —  Aston.  J.  It  appears  tliat  the  pacqper  entered  eii  on  Fowan^ 
00  the  day  after  Michaelmas-day  ;  *<  till'*  is  the  word  relied  on  to  484  ttf  598., 
prove  it  a  hiring  for  less  than  a  year.    How  has  that  word  been  where  UiltpoiBi 
understood?    The  pauper  was  in  the  service  on  the  Michaelmas*  ^l,^^^ 
daifi  and  took  hia  wagea :  the  aervice  explains  the  hiring ;  here  is 
in  effect  a  hiring  for  a  year,  and  a  service  agreeable  to  it.-— 
Willis  J.     The  custom  of  the  country  in  such  a  doubtful  case 
86  this  must  be  called  in  aid.  -—  And  it  was  accordingly  determined 
by  all  the  three  judges  to  be  a  hiring  for  a  year. 

346.  Rex  V.  Sy£srsi(me  cum  Bermer,  E.T.Vl  G.  3.  Cold.  19.   A  hiring  Ihrn 
—  C.  2).  being  legally  hired,  lived  with  £.  G.,  at  S.»  as  a  servant  the  second  day 
in  hoabandry,  from  Michadmas-day  1769  until  Michadmas-day  "J?**/^****' 
1770.    On  Old.  Michaelmas-day  1771,  one  J.  C.  of  M.  came  to  2f^n«t^ 
the  Unicorn  in  AT.,  and  asked  Z).  if  he  would  live  with  him,  and  „m|  serrioe  ud-' 
apon  what  terms.     D.  asked  8/.  8^.,  which  C  refused  to  give,  dcr  it,  girw  a 
hut  offered  him  6/.,  which  2).  refused  to  accept.     Upon   this  •etdement. 
they  parted.     On  the  next  day  (being  the  11th  of  October  1771)   &  C.Dougl. 
between  two  and  three  o'clock  in  the  afternoon,  C.  and  D.  were  441. 
t'other  at  the  Royal  Oak  in  Af. ;  when  C.  asked  him,  whether 
be  would  take  the  wages  he  had  oflfiercd  ;  which  2).  again  refused ; 
but,  after  some  conversation,  D.  let  himself  to  C,  as  a  servant 
in  husbandry,  until  the  Michaelmas  following,  for  7/.  wages ;  and 
D.  entered  C/s  service  on  the  evening  of  that  day,  being  the  1 1th 
of  Odpber,  and  staid  in   his  service  until  the  10th  of  October 
following,  being  MichaelmasHiay  1772.    On  that  day,  C,  not 
hariDg  miished  harvest,  asked  D,  to  stinr  and  help  him  with  hia 
barreit;  and  though  he  thought  himaeff  at  liberty  to  go,  D.  did 
^  with  C.  until  the  next  day,  being  the  1 1th  of  October,  at 
>H>OQ;  and  after  he  had  dined,  naked  C  for  hia  wagea;  where* 
upon  C.  paid  him  the  aaid  aom  of  7/.,  and  Z).  quilted  hia  aervicot 
snd  did  apt  ask  or  receive  any  recompence  for  hia  additional 
•erviee.    On  Sunthif  the  8th  day  of  October  1775,  D.  waa  in 
csmpany,  at  W.f  with  one  R.  S^  who  was  then  emplof ed  aa  a 

(a)  Rex  9.  NewttMu],  ante,  pL  843.  See  Rex  v.  AcUajr.poif,  pi.  349.,  and 
■«••.  UbentoM,  pott.  pi.  550. 
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latxnrer  by  Mr.  R.y  ft  former  at  A»  in  N*  S.  inhmei  O, 
that  R.  wanted  a  careful  servant,  and  believed  he  could  help  him 
to  the  place.  The  pauper  told  S.,  that  be  mi^t  learn  hi8cbanic«- 
ter  of  a  person  present  (one  W,  (X);  and  S*y  after  making  ioquiiy 
of  C  concerning  his  character,  told  Dm  that  if  he  would  come  to 
B.  ott  Michadmas'dayt  he  wonld  take  care  that  be  should  ha?e  the 
place.  D.f  according  to  his  promise  then  made,  went  to  B.  os 
Miehadmat'-day  being  the  10th  of  Octoier  1775,  and  enquired  at 
S^.'s  house,  whether  Mr.  R.  was  at  home.  &  told  D^y  that  Mr.  R, 
was  gone  to  N,^  but  had  desired  that  he  (D.)  woidd  stay  tiH  big 
return.  Z).  accordingly  staid  at  a  public'house  at  B.  that  nigbt, 
and  went  to  see  his  father  at  W.  the  next  day ;  and  returned  to 
dw  public-house  at  B.  that  night.  On  the  11th  of  October  1775, 
IMh*.  P.  of  W.  sent  for  2>.  to  hire  him.  D.  sent  word  to  Mr.  P., 
^t  he  should  wait  for  R^t  place ;  but  that  if  Mr.  R.  and  he  did 
not  agree,  he  would  wait  on  Mr.  P.  Mr.  R.  returned  home  to 
thte  erening  of  the  11th  of  October ^  and  on  the  next  moming, 
upon  seeing  £>.,  said  to  him,  ^  So,  you  have  stopt  till  my  returD!" 
and  after  some  eonversation  about  wages,  (D.  at  first  asked  d/.  di.) 
he  hired  Z>.  undl  the  Mickadmtu  fcSlowing  for  8^.  8s. ;  and  D. 
told  the  said  R.^  that  he  expected  his  service  would  expire  at  tbe 
Michaelmas  then  next,  whereupon  R.  said,  "  With  all  my  bean, 
**  so  long  as  you  have  stopt,  it  makes  no  difference ;  as  1  have  not 
<^  often  a  servant  who  stays  with  me  so  short  a  time  as  a 
**  yenr."  D.  staid  in  the  service  of  R.  at  B.  until  Michadm 
last,  when  he  married.  In  the  course  of  the  examination,  D*  wti 
asked,  whether  S.  was  usually  employed  to  hire  servants  for  Mr. 
R;  to  which  D.  answered,  he  did  not  know  be  was.-^LoB0 
Mansfield  :  To  be  sure  there  mast  be  a  hiring  for  a  year;  and 
this  is  one.  Though  he  was  hired  on  the  afternoon  of  die  lUb, 
yet  we  shall  say,  that  he  was  hired  at  12  o'clock  at  nigbt  on  the 
10th ;  for  it  is  settled,  that  the  law  will  not  allow  a  fraction  of  « 
day.  He  served  tjAl  the  tenth ;  that  is,  a  year.  If  a  man  is  bom 
on  the  10th  he  is  of  age  on  the  ninth.  —  And  the  orders  reDoriog 
the  pauper  from  B.  to  8.  were  quashed* 

347-  /?«x  v.  Hartoood,  T.  7*,  30  G. 3.   CaW.  100.— /-^i  ^ 
A  hiring  At  B      ^j^  ygjp.  jy^^^  being  then  a  single  man,  and  an  inhabitant,  as  a 

brtd  ^rf^yi  -^"^^  f«  husbandry  at  if.,  wanting  again  to  hire  ^j^^fJ" 

after  MarHn-  BonmiA  m  husbandry,  offered  himself  at  the  Statute  Fair  at  H'* 

miu to  senns till  where  there  is  a  custom  for  servants  to  hire  at  the  Statvtsioxjf 

the  Martmnuu  oq  the  last  Monday  in  Oct. ;  but  not  meeting  with  a  aoaster  there, 

following,  is  1^  ^^^  j^j  ^jjg  market  town  of  O.  (about  eight  mil^  distant  frow 

"^  aUhLj*  ^')^  ^*»ere  there  is  a  different  custom  for  servants  to  hire  by  tw 

«uVha hiring;  year,  at  two  different  Statutes ;  one.  held  on  the  Fridatf  below 

according  to  the  Okl  Martinmas^davj  the  other  on  the  Friday  next  after  OUMarj 

cuatomoftke  tmmas-day ;   at  which  latter  Statutes  Fair  they  always  hire  w» 

cottni«,becon-  j|,^  ^y  Martinmas-day  following,  which  by  the  custom  is  coo- 

fiTveir  ^""^  sidewd  as  a  hiring  for  a  year.     Old  MaHitmas^y,  in  the  yo^ 

T^  *  ,  l*^**  ^»«  ^"  ^^^  Tuesday :  on  the  Friday  foUowing,  being  UJ 

a  C.  Dougl.  ^f^smd  Statutes  Fair  above  mentioned,  the  pauper  hired  wiw 

tu!'  fl.  ^  ^-  ^-^  ««  ^"^e  his  mother,  A.  P.,  in  H.,  till  the  Old  Martinnuu- 

21^„  day  following ;  and  he  did  serve  her  in  H.  till  the  OidMartw^^ 

Coul^m,  dayfMaming.  —  Welles  J.    The  question  is,  Whether  a  hu^ 

jMf«,  pi. 855.  for  three  days  less  than  a  year  is. a  hiring  for  a  year  witom  ta 

meaning  of  this  act  ?    The  cases  cited  are  agamt  it ;  and  o*^ 
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tHimf  Rex  V.  Newton  (a),  is  full  in  point  even  against  any  custom  (a)Anie,ph342. 

for  Jess  than  a  year  having  effect.    As  to  the  two  cases  relied  ^f,\  j^^^  ^^ 

opoo  OD  the  other  side  (6),  they  do  not  contradict  this  doctrine  :  NaYestock, 

the  first  iras  a  hiring  from  one  moveable  feast  to  another;  the  an^e,  pi.  345. 

precise  duration,  therefore,  of  the  service,  might  probably  have  *^*  "•  New-  ^ 

not  been  in  the  knowledge  of  either  party  at  the  time  of  the  con-  '^l^'^^' 

tnct ;  and  it  might  have  exceeded  a  year.    In  Rex  v.  Navestock  (c\  fc)^n/J,pl.345. 

the  liiring  being   till  Michaelmas ^  the  law,   which  makes  no 

hc^n  of  a  day,  included  that  day,  by  which  the  year  was  com* 

pkted.  —  AsHHURST  J.    It  appears  very  extraordinary  to  me, 

tbst  an  idea  could  be  entertained,  that  a  custom  no  older  than 

CtDg  William  could  control  an  act  of  parliament,  (d)     The  case  [d)  3  W.  &  M. 

oi  aavestock  goes  as  far  as  it  ought,  and  I  should  not  choose  to  c.  11.  §  7. 

go  further.  —  Duller  J.     There  is  no  case  in  which  a  hiring, 

wbicb  must  necessarily  be  less  than  a  year,  has  been  adjudged  to 

give  a  settlement;  and  it  would  be  dangerous  to  make  a  new 

precedent  of  that  sort.     The  question  in  Rex  v.  Navestock  was, 

Whether,  on  a   hiring  from  the  day  after  Mickaelmas'day  till 

Michaehtas-day^  that  day  should  be  holden  inclusive  or  exclusive  ? 

A  custom  is  only  material  to  explain  the  terms  of  a  contract  when 

u^iguoos.    In  that  case,  therefore,  it  was  allowed  to  have  its 

▼eight ;  bat  all  the  cases  agree,  that  there  must  be  a  hiring  for 

a  jear.  —  The  orders,  removing  the  pauper  from  Z..  to  f/.,  were 

quashed. 

S«.  Rex  V.  Skiplamy  M.  T.  27  G.  3.  1  T.  R.  490.  --  fV.  W.,  a  hiring  and 
the  husband  of  the  pauper,  at  Old  Martinmas  1777,  being  then  service  from  tlie 
nwnarried,  hired  himself  for  a  year  to  one  jR.  of  S.,  and  actually  ^<^  ^sft^  ^^ 
served  R.  for  a  year  at  S.,  pursuant  to  such  hiring :  on  the  next  ^^"H^J^^^" 
<laj  after  Old  Martinmas-dav,  to  toit,  on  the  23d  of  Nov.  1778,  ,^)^^y  foil 
hciBg  dien  also  unmarried,  he  hired  himself  to  one  R.  B,  of  N.y  lowing,  is  a 
to  serve  him   from  thenceforth  until  the    Old   Martinmas-day  hiring  for  a 
Moving;  and  he  accordingly  entered  into  the  service  of  the  said  ye^^"- 
iZ*  B.  a  hw  days  after  such  hiring,  and  continued  to  serve  him  in 
^•aforesaid,   pursuant  thereto,   until  the   Old  Martinmas-day 
foHowing,  on  which  day,  about  12  o'clock  at  noon,  he  received 
bis  foil  wages,  and  left  his  master's  house  in  the  evening  of  the 
ttnedaj.  —  Ashhurst  J.     It  is  much  to  be  lamented  that  thern 
^  (0  much  confusion  in  settlement  cases ;  therefore,  whatever  the 
latest  determination  may  be,  they  ought  to  be  adhered  to.    Now 
the  last  case,  namely,  that  of  Rex  v.  Syderstone  cum  Bermer  (c),  (c)^n/e,pl.246. 
•*^  to  correspond  with  the  present  in  every  point.     Before  that 
a  distinction  had  been  made,  as  where  the  hiring  and  service  had 
been  expressly  found  to  be  for  a  year,  according  to  the  custom  of 
the  coQQtry.     But  in  the  last  case  no  such  distinction  was  taken  : 
JO  here  there  is  no  custom  stated;  and  "  until"  must  be  taken  to 
he  hidume.    Therefore  there  was  a  hiring  and  service  for  a  year  ;^ 
w  the  pauper's  husband  entered  into  the  service  the  first  day  of 
««  year,  and  served  till  the  first  instant  of  the  next.  —  Buller  J. 
yte  only  question  is.  Whether  Martinmas-day  is  to  be  taken 
^'^ve  OT  exclusive  f    The  pauper's  husband  was  hired  the  day 
^er  Martinmas^day,  to  serve  till  the  Martinmas-day  following, 
nom  the  moment  of  the  hiring  he  became  the  servant  of  his 
**teri  and  continued  in  the  service  till  Michaelmas-day,    ITien 
Joa  the  word  till  include  tho  day?    The  former  cases  have 
^Jded  that  it  does.     And  if  it  only  included  a  part  of  the  day, 
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as  there  is  no  fraction  ot*  a  day,  the  service  would  be  complclB. 
—  The  orders,  reiinoving  the  pauper  from  B»  to  S-  were  quashed 
A  hiring  three    .    349.  Rex  V.  Acklei/,  £.  T.  20  G.3.  3  T,  R.  250.  —  The  pauper, 
days  after  M-    being  unmarried,  on  Saturdatjif  13th  Oct.  1787,  being  three  cUjs 
chbdmas  till       ^p^g^  Qi^  Michakmos-dav^  which  happened  on  a  Wednesdai^i  was 
foU^^^tr*   ^^^^^  '®  ^-  ^-  ^^  ^"  ^"  ^^®  county  of  0.,  to  serve  him  until  the  iiesi 
lca^7e4^  to.      Michaelmas.    He  accordingly  went  into  such  service,  and  coQr 
gether  with  a      tinued  therein  till  Saturday  the  11th  of  Oct.  1788,  being  thf  day 
service  till  the     after  Old  Michaetmas-day  which  (it  being  leap-year)  happened 
day  after  jfi-      ^^  ^  Friday^  and  was  paid  his  wages  and  went  awav. — ^Thjb 
n^rTseF'     Court  were  clearly  of  opinion  that  here  was  no  hiring  tor  a  year. 
Sw^"wiil  not     It  is  stated  that  the  pauuer  three  days  after  Michaelmas^  cootracted 
gain  a  settle-      to  serve  till   the  Michaelmas  following;  this  was,   therefore,   a 
ment;  fortius    hiring  fox  two  days  short  of  a  year.     And  though  this  Coart  bas 
is  not  a  hiring     been  extremely  indulgent  in  determining  that  services  which  have 
/or  a  year.         X^qqxx^  in  point  of  fact,  less  than  a  year,  shall  be  sufficient  to  coofer 

a  settlement,  as  where  the  pauper  has  been  absent  with  leave,  &c. 
yet  they  have  been. always,  strict  in  regard  to  the  contract  of 
hiring. 

Under  a  hiring       350.    Rex  v.    Ulverstone,  E.  T.  38  G.  3.  7  T.  R.  564f The 

from  WhUsun-  pauper  being  legally  settled  in  U.,  was  hired  to  one  M.  H,  of  //•, 
li^^aJ^c'^of  *o  serve  from  Whitsuntide  1796  to  Whitsuntide  1797.  She  ac- 
365*  days,  '  cordingly  entered  into  his  service  on  the  Saturday  after  Whit- 
though  less  than  Sunday,  being  the  21st  of  May  1796,  and  continued  to  serve  him 
the  period  of  the  Jq  //,  tjn  the  2%t#r«^av  before  the  following  Whitsunday,  bein^the 
con^ai^inthe  |gt  of  Jurte  1797,  when  her  roaster  discharged  her,  she  being 
^s^cf^no'  pr^goant  of  a  bastard  child,  of  which  she  was  delivered  on 
confer  a  settle-  the  first  of  July  following. :—  Barrow  in  support  of  the  order  of 
ment.  Sessions,   contended  that  as  in.  Nevfstead  v.  Holy  Island  {a)  a 

(a)^ftf£^p].348»  hiring  from  Whitsuntide  to  Whitsuntide,  though  less  in  the  par- 

ticol^  year  than  365  days,  was  holden  to  be  a  sufficient  hiriog  for 

a  year  to  enable  the  pauper  to  gain  a  settlement ;  so  where  it 

appears  to  have  been  the  intent  of  the  parties  that  the  hiring 

should  be  according  to  such  ecclesiastical  division  of  the  jrear, 

the  parties  ought  to  be  holden  to  the  same  term  of  service^  in 

order  to  acquire  a  settlement,  though  it  happened  as  in  this  case 

to  be  more  than  365  days.     But  as  the  pauper  was  discharged 

for  a  legal  cause  before  Whitsuntide  happened  again,  she  could 

not  g«in  a  settlement  in  U.  —  Lord  Kenyon  C.  J.    The  case  ia 

too  plain  for  argument.     The  only  question  is»  Whether  a  servica 

for  more  than  365  days  is  not  a  service  for  a  year  ?    The  term 

ecclesiastical  year  is  altogether  nqw,  and  was  never  before  supplied 

to  this  subject.  —  Order  of  Sessions  quashed. 

A  statute  fair  351.  Rex  v.  Standon,    H.  T.  49  G.  3.     10  Efl^,  576. —  Re- 

beinff  held         moval  from  O,  to  S.    Order  confirmed,  subject,  &c.     O.  statute- 

dT'^ter  ouf      fair  is  held  yearly  on  the  day  after  Old  Michaelmas,  except  when 

Wchadmas        ^^^  Michaelmas  day  falls  upon  a  Saturday,  and  then  on  the  fol- 

except  when  old  lowing  Monday.     At  O.  fair,  1806,  held  on  a  Monday,  which  was 

Micftaelnuu        two  days  after  Old  MichaeUnas-day  in  that  year»  the  pauper  was 

falls  on  a  feftir-  hired  to  serve   W.  C,  of  S.  M.,from  the  fair  day  till  the  Old 

th!f  fidr  bdns      Michaelmas-dayjfbllotving,  and  served  accordingly.     In  support  of 

held  on  the         '^®  order  of  Sessions,  Rex  v.  Netostead  was  cited,  (b)  —  Lord  Et. 

Monday:  Held,   LENBORouGH  C.  J.    There  is  a  dear  distinction  between  this  caae 

that  a  hiring       and  that  relied  upon.     There  tlie  hiring  was  from  a  moveable  fe^st 

from  such  Mtm-  to  the  same  moveable  feast  in  the  following  year  :  here  it  is  from 

(/>)  Ante,  pi.  r>43. 
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two  dsyn  after  Old  Michaelmas-daif  to  the  Old  MichaelmaS'thv  ^^  i;i|  ^i^ 
Moin'ng.    The  argument  that  this  is  a  good  hiring,  because  it  is  Mickadmap-da$ 
a  hiring  from  fair-daj  to  fair-day,  is  unsupported  by  the  facts  following, » . 
found  by  the  Sessions ;  the  hiring  was  neither  from  Old  Mtchad"  "^^  ^  yp^rly 
HWMHfcy  to   Old  Mkhaetmas-day,  nor  from  fair-day  to  fair-day.  "r"?  ""*^ 

•pu^  ^i--  i_.     -.   L  /•  L  J    -^  "^     which  a  settle- 

The  cases  upon  this  subject  have  gone  far  enough;  and  it  is  mentcanbe 
necesnry  to  look  back  to  the  statute,  which  requires  a  hiring  for  ginned, 
a  year.  If  we  allow  these  constructive  hirings  to  go  on,  we  shall 
soon  have  it  contended  that  a  servant  acquires  a  settlement  who 
18  hired  by  the  keeper  of  a  boarding-school,  from  the  breaking  up 
at  Christmas  to  the  breaking  up  at  Christmas^  although  less  than 
a  year  should  in  fact  be  comprised  in  the  period.  ^  The  other 
jooges  concurriDg,  order  of  Sessions  quashed. 

S52.  Rex  y.    Tyrley,    T.  T.   2  G.  4^    i  B.  Sf  A.  6S4.  — Two  A  pmiperhtvw 
jostfces,  by  their  order,  removed  E.P.  and  family  from  A.  to  T.  inghifedliim-  . 
ihe  Sessions,  upon  appeal*  confirmed  the  order,  subject,  &c.    P.,  ■«' without 
the  pauper,  hired  himself  at  8/.  and  his  washing,  without  any  time  ^|^  entered^ 
being  specified,  but  which  the  Sessions  found  to  be  a  general  iqi^  'the  terrico 
biring  for  a  year.    The  pauper  entered  into  his  service  the  dav  the  day  before 
before  New    Year*S'day^  and  quitted,   with  the  consent  of  h»  New-year**' 
aaiter,  two  days  after  Christmas-day ^  the  usual  time  that  servants,  <'<^i«>dqiutted 
» that  part  of  the  county,  go  into  and  leave  their  places.     The  ^c^J^(u^ 
panper  received  the  whole  of  his  wages  at  the  time  of  his  quitting,  ceiii^ghlsJ^U 
aid  stated,  that  when  he  lefl,  he  considered  himself  no  longer  wages:  that 
tinder  the  control  of  his  master.    The   Sessions  confirmed  the  being  the  usual 
•der,  and  found  this  to  be  a  hiring  and  service  for  a  year.  —  *"™«  that  ser- 
Abbott  C.  J.     As  the  Sessions  have  expressly  found  the  fact  '!^^^^ 
of  a  hiring  and  service  for  a  year,  I  think  we  are  bound  by  it.    I  country  go  into 
cannot  say  that  no  reasonable  person  could  come  to  such  a  con-  and  leave  their 
tluiion  upon  the  facts  stated,  although  I  certainly  should  not  places.    The 
hve  come  to  it  myself.     I  should  have  thought,  that,  in  this  ?^^?**^«*^ 
cise,  there  was  neither  a  dispensation  with  the  service,    nor  contmrt  wiSch 
ft  dittolution   of  the  contract,   but  that  the  contract  had  ^  ar-  y^  arrived  at 
fived  at  its  termination,  and  that  before  a  year  had  expired,  iu  terminatjon 
Bot  still,  as  the  question  was  properly  for  the  determination  before  the  ez- 
«f  tke  Sessions,  wno  have  expressly  found  the  fact  otherwise,  P'"****"*^* 
1  tlMBk  their    order  must  be  confirmed.  —  Order  of  Sessions  J^L- k.*^ 

^__<i       .  ssessions  naTinff 

*^^^e«-  expressly  found 

it  to  be  a  hiring  and  service  for  a  year,  the  Court  considered  themselves  as  bound  by  that  finding. 

VII.  Ofrestrospective  Hiring* 

VA.  Coombe  v.  Weshvoodhey,  H.T.  5  G.  1.     Strange,  143. —  A  retntpeoipe 
In  1116,  Michaelmas-day  happened  to  be  of  a  Thursday.    A  man  *|Wn^.  as  wb^ 
^  bired  upon  the  Saturday  following,  to  serve  from  the  said  ^^^^JS! 
^^Jw»%  after  Michaelmas-day  to  Michaelmas  following.     All  ^^  ^,1  „p^^ 
^  was  stated  for  the  opinion  of  the  Court.     And  the  first  ques-  the  Saturday 
^  was.  Whether  there  was  a  complete  hiring  for  a  year  ?  for  if  following  a  man 
4e word  wirf  be  rejected,  then  there  wants  a  week;  but  if  you  ''^*"i'^ 
k«ep  it  in  and  refer  it  to  Michadmas-day,  then  by  rejecting  the  ''J^^^ 
words  afier  Michaelmas-day  it  will  stand  as  a  hiring  from  one  ^,,^,.aay 
Mtdiadmas  to  another.  -^  And  Eyre  J.  thought  it  might  well  be  to  MichaelmoM 
*>.'•-  Sed  cateri  contr^  for  it  would  be  to  make  it  nonsense,  in  roUowtn|N**  is 
contracting  to  serve  for  a  time  past ;  whereas,  if  the  word  said  be  not  a  sufficient 
^«ted,  the  rest  is  natural  enough.  —  The  other  question  was,  ^^^J^jo,. 
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A  hiring  for  a 
year  proposed 
by  Ui«  servant 
on  JdickaelmaS' 
dojff  but  not 
accepted  by  the 
master  till  three 
days  after,  is  a 
rttnujfectioe 
hirmg. 


A  fttrosjicctive 
Atrittg,  though, 
according  to 
the  course  and 
custom  of  the 
country,  will 
not  gain  a 
settlement. 

&C.l.Se98. 
Cas.  No.  156. 


A  x^tPospeetwe 
hiringf  as  where 
a  boy  went  upon 


SETTLEMENT   BY    IflRING    AND    SERVICE.  [Cli«  VI 

Whether  (admitting  the  hiring  be  complete)  there  was  any  service 
for  a  year  in  pursuance  of  it  as  the  statute  requires,  the.  contract 
being  made  upon  tlte  Saturday  f  —  And  Eyre  J.  said  it. might  be 
intended  he  was  those  two  days  upon  trial,  and  so  the  service 
would  be  sufficient.  But  the  rest  held,  that  such  a  service  would 
signify  nothing,  for  it  is  not  in  pursuance  of  any  hiring ;  there 
must  first  be  a  hiring,  and  then  a  service,  and  not  vice  versd  a 
service,  and  then  a  luring. 

S54.  Rex  V.  Westwell,  T.  T.   SG.2.     1  Bar.  K.  B.  354 A, 

was  hired  to  live  with  B,  from  six  weeks  after  Michadmas  to  the 
Michaelmas  following ;  and  before  his  time  was  out  he  offered  to 
live  with  J?,  for  another  year  from  that  Michaelmasniay,  if  he 
would  give  him  4/.  a  year ;  but,  tliat  proposal  not  being  agreed 
to,  he  went  away  on  Mickaelmas'day  ;  arid  three  days  after  the 
master  agreed  to  give  him  the  money,  and  then  A.  immediately 
entered  dpon  the  second  service,  and  lived  with  i?.  till  the  Mtduui-' 
mas  following.  •—  The  Sessions,  upon  an  appeal  from  an  order  of 
two  justices,  adjudged  A,  to  have  got  a  good  settlement  by  this 
service.  —  But  the  Court,  on  a  rule  being  granted,  made  it 
absolute  for  quashing  the  order. 

.  355.  South  Cemey  v.  Coultsboum^  E.  T.  5  G.  2.  EoitorV 
MSS.  —  Two  justices  removed  N>  i2.,  from  S,  C.  to  C,  both  in 
the  county  of  G.  —  The  Sessions,  on  appeal,  quashed  the  order, 
and  stated  the  following  case :  In  the  parish  of  N.  X.,  in  tiic 
county  of  G.,  two  mopps,  or  meetings,  are  held  in  every  year  for 
the  sole  purpose  of  hiring  servants.  .  The  fir^t  mopp  is  held  on 
the  Wednesday  preceding  Michaelmas-day y  and  the  other  is  held 
•n  the  Wednesday  afler  Michaelmas-day.  The  pauper,  N*  R^ 
was  legally  settled  in  the  parish  of  S.  C. ;  but  after  he  had  gained 
such  settlement,  and  about  six  years  before  the  present  order  of 
•removal  was  made,  he  went  into  the  parish  of  N.  £.,  to  the  mopp 
or  meeting  held  as  aforesaid,  on  the  Wednesday  next  after  Mi^ 
chaelmas'day^  which  said  Wednesday  in  that  year  happened  on 
the  5th  day  of  October^  when  and  where  he  was  hired  by  one 
J{.  W.f  for  his  mother  J.  W,,  of  C,  to  serve  her  untU  the 
Michadmas-day  then  next  ensuing.  On  the  Miehaelmas'day  next 
ensuing,  the  aay  on  which  he  was  thus  hired,  he  desired  to 
be  discharged,  and  Mrs.  W.  accordingly  paid  him  his  wages 
as  for  the  whole  year,  and  he  quitted  her  service.  —  Stevews 
obtained  a  rule  to  show  cause,  why  the  order  of  Sessions 
should  not  be  quashed ;  for  that  the  hirine  being  for  a  year, 
according  to  the  aistom  of  the  country,  it  ought  to  be  taken  under 
the  custom  a  good  hiring  for  a  year.  —  Page  and  Probyn  Js. 
were  clearly  of  opinion,  that  even  if  this  mode  of  hiring  had 
appeared  upon  the  face  of  the  order  to  be  according  to  the  custont 
of  the  place,  yet  it  was  impossible  to  permit  any  such  custom  to 
prevail,  when  contrary  to  the  direct  and  express  words  of  an  act 
of  parliament.  The  statute  3  W.  &  AT.  c.  11.  §6.  requires  a 
hiring  for  a  year  ;  but  in  this  case  there  was  not  a  hiring  for  a 
year ;  and  whatever  inclination  the  Court  mieht  feel  to  support 
a  good  custom,  it  was  impossible  to  do  it,  either  upon  the  facts 
stated  in  this  order,  or  against  the  directions  of  the  statute. 

356.  Rex  v.  Ilam,  M.  T.  25  G.  2.  Burr.  S.  C.  304.  —  R.  P., 
of  the  parish  of  /.,  hearing  that  the  pauper  was  a  likelv  boy  to 
serve  him  as  his  postilion,  sent  to  the  pauper's  father,  to  have  the 
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er  upon  liking.  After  the  pauper  had  served  P.  eight  weeks  liking,  and  after 
cnikingj  P.  hired  him  for  a  year,  to  commence  from  the  begin-  eight  week*  was 
aiiigof  the  said  eight  weeks.     He  served  P.  in  the  parish  of  /.,  <^fpircd,  lie  was 

includiDg  the  eight  weeks,  a  year  and  ten  days,  and  no  longer. hired  for  •  year. 

The  Court,  after  a  second  argument,  and  taking  time  to  con-  from  Uie1»«*n- 
sider  of  this  ease,  which  they  held  to  differ  from  all  the  former  ningoftlioMiJ 
eases,  said,  The  whole  question  was,  Whetlier  there  was  a  hiring  eight  weeks, 
for  ft  year?    It  is  agreed,  that  there  must  be  a  hiring  for  a  year,  <"^  senredonljr 
and  "a  service  for  a  year,  to  gain  a  settlement,  and  that  a  retro-  *y»*;*nd  lo 
spect will  not  do;    which  laUer  is  the   case  here;   for  the  lad  SfdXwelk^ 
came  upon  liking ;  and  at  that  time  there  is  nothing  stated  of  a  is  not  suffi.    "* 
hiring  until  eight  weeks  after,  during  which  eight  weeks  both  cient  to  gain  a 
parties  were   at  liberty :   and  they  held  this  to  be  no  settle-  Mttlement. 
ment  {a) 

357.  Rex  V.  Mursle^,  E,  T.  27  G.  3.     1  T.  R.  694 W.  C,  a  hiring  thne 

the  pauper,  was  bom  m  the  parish  of  72. ;   and  three  days  after  days  after 
MidiaHnuu  1782,  M'as  hired  by  «7.  P.,  in  the  parish  of  Af.,  to  Mlchadtwu,^ 
serve  him  in  husbandry  until  the  Michaelmas Jhllotoing :  he  served  f^^* '"  ^"•" 
him  the  whole  of  that  time,  and  received  the  whole  of  his  wages :  Sw  jS'tc/^/'^ 
J.  P.,  at  the  time  of  hiring  him,  told  him  he  should  not  belong  to  followingTis^* 
the  parish  of  M.  —  The  Sessions    stated  that  they  were  of  reirotpecthe 
opinion  that  all  such   transactions  on   the  part  of  masters  are  ^i'tjSt  <"^d  a 
modulent  to  prevent  servants  gaining  settlements  by  virtue  of  *ery><»  under  ft 
their  services,  and  adjudged  that  the  pauper  gained  a  settlement  ^"^^^f*"* 
ID  M.  by  virtue  of  such  hiring  and  service,  and  confirmed  the 
Older  of  justices  by  which  the  pauper  and  his  wife  were  removed 
/ram  R.  to  M.  —  Asmhurst  J.    This  is  a  very  clear  case  :  it  is 
stated  as  a  naked  fact,  that  the  pauper  was  hired  three  days  after 
Midadmas,     It  does  not  appear  to  have  been  a  concerted  scheme 
between  the  parties  to  prevent  the  pauper's  gaining  a  settlement ; 
for  non  constat  that  they  ever  saw  each  other  till  the  actual  time 
of  hiring,  which  was  three  days  after  Michaelmas.     This,  there- 
fore, cannot  be  taken  to  be  a  hiring  for  a  year. — Duller  J.   There 
must  be,  by  some  means  or  other,  a  hiring  for  a  year,  and  a  service 
forayear,  in  order  to  give  tlie  servant  a  settlement.    The  question 
of  fraud  only  arises  where  in  truth  there  is  such  a  hiring,  but  the 
partiei  endeavour  to  colour  it  in  order  to  prevent  the  pauper's 
gsising  a  settlement.    In  such    case   the  Court  may   say  it  ts 
^dulent.    For  suppose  Uie  master  had  hired  the  servant  three   ^*  *'•  ^*1- 
dtys  after  Micluxclmas  to  serve  till  the  Michaelmas  following,  and  ^,**J;?'^'  ' 

(a)  In  the  case  of  Rex  v.  Ijloddes-  She  staid  in  the  service  until  the  day 

^1  £.  T.  ]  7  G.  3.  the  pauper  four  after    thn    Mkhaelnuu-day  following, 

*^«  iHcr  Michae(7nat'dai/,   went    to  when  Iicr  mistress  paid  her  her  whole 

^^MUadm  to  inquire  after  a  place  at  year's  wages,  and  she  then  quitted  the 

Mr.  Vnre%,  but  was  told  by  liis  sister  service  with  her  own  and  her  master's 

^  ibe  believed  she  should  not  keep  a  consent,  and  went   back  to  CheAunU 

"^  at  all.     The  iiaupcr  on  this  went  The  question  was  given  up  on  the  au- 

^  to  Chahunt ;  but  the  carrier  called  tbority  of  tlie  above  case  of  Rex  t;.  Ham, 

oa  her  the  day  following,  and  told  her  by  Mr.    Wallacey  who  said  it  was  im-. 

^  she  might  come  if  Mr.  Veares  and  posable  after  that  decision  to  maintain 

'ihe  could  agree.     She  then  went  back,  that  a  retrospective  hiring  was  good; 

*■!  staid   about   three    weeks  or  a  and  the  Court  said  that  he  surely  could 

'^^  upon  liking,  without  any  term  not.     S.  C.  Cald.  23 ;  and  upon  simi- 

^g  talked  of;  when  her  aunt  came,  lar  facts,  the  same  admission  was  made 

*>rf  VenTc*  hired  her  for  a  whole  year,  by  Mr.  Bearcroft  in  the  case  of  Rex  i». 

•^the  wages  of  \4L  to  commence  from  Marton,  K.  T.  31  G,  8.  4  T.  R.  257, 
^  ^  tke  first  came  to   the  service, 
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Iiad  agreed  with  the  servant  that  he  should  give  in  three  diyf 
after  the  expiration  of  that  time,  that  would  be  construed  to  be  a 
hiring  and  service  for  a  ^ear.  But  the  master  may,  if  he  pleaie^ ' 
hire  a  servant  for  a  less  time  than  a  year,  for  the  express  purpose 
of  preventing  his  gaining  a  settlement.  —  Grose  J.  If  the  opi- 
nion of  the  Court  of  Sessions  amount  to  any  thing,  it  goes  Uif 
length  of  saying,  that  all  hirings  for  less  than  a  year  are  fraudf 
ulent.  It  must  be  admitted,  that  a  master  may  hire  a  servanl  &r 
six  months  only ;  and  the  same  reason  will  equally  permk  him  ts 
hire  a  servant  for  a  year  short  of  three  days. 

VIII.  Conditional  Hiring. 

A  conditicmal  S58.  Rex  v.  Lidnetf,  T.  T.  6  &  7  G.  2.  Editor';  MSS.  -^Twa 
hiring,  u  for  a  justices  removed  M.  B.,  single  woman,  from  the  parish  of  ;S.  to  Z. 
quarter  of  a  y^^^  Sessions,  on  appeal,  confirmed  the  order,  and  stated  the  fol- 
murter  and  ser  •  lowing  case :  The  pauper,  M.  B.,  about  three  years  before  the 
▼ant  liked  one  order  of  removal  was  made,  went  to  jS.  and  there  hired  herself  to 
another,  to  COD-  one  fV,  W.,  an  inhabitant  of  the  parish,  upon  the  following  terms, 
tinueforayear*  ^fig,  ghe  agreed  to  live  as  a  servant  with  the  said  W,  W.  for  a 
is,  if  aervice  for  quarter  of  a  year,  and  if  he'and  she  liked  one  another,  that  then  she 
go^lu'r^ffto^  would  continue  his  servant  for  the  remainder  of  the  year.  The 
gain  a  settle-  wages  agreed  for  were  3/.  a  year.  The  pauper  entered  into  the 
ment.  Service  under  this  hiring,  continued  with  her  master  one  whole 

S.C.  2Str.95o.  7^^''  ^^  received  at  the  year's  end  her  3/.  as  the  wages  for  the 
iSea8.Cas!  '  year.  •»  Yeates  obtained  a  rule  to  show  cause  why  these  orders 
p.  211.  should  not  be  quashed,  and  contended,  on  showing  cause,  on  the 

Burr.  Sett  Cu.  authority  of  Rex  v.  SoUberry,  that  the  statute  of  S  ^.  &  M.  c.  II. 
p.i.  is  to  be  construed  in  favour  of  settlements,  because  it  restrained 

that  right  which  every  person  possessed  at  common  law  to  claim 

a  settlement  by  virtue  of  inhabitancy,  and  he  cited  to  this  e&ct 

(a)^iiie^pl.l9S.   the  cases  of  South  Sydenham  v.  Lamerton(a)  and  Rex  v.  Aynhoe.{&) 

(ft}P<Mi,pL368.    The  contract  in  the  principal  case,  though  made  with  caution, 

evidently  includes  a  year,  as  appears  from  the  circumstance  of  the 
wages.  The  service  under  the  first  quarter  may  be  thought  dis- 
tinguishable from  the  rest,  because  for  that  time  the  contract  was 
absolute  and  binding  on  both  parties,  and  that  after  its  expiration 
H  was  in  the  election  of  either  party  to  determine  the  contract ; 
but  as  neither  of  the  parties  determined  jt,  and  it,  in  fiict,  continued 
for  the  year,  it  must  be  taken  that  each  of  them  assented  to  its 
continuance,  and  then  that  implied  assent  will  have  relation  back 
to  the  time  of  the  first  hiring,  and  form  an  executed  contract  of 
hiring  and  service  for  a  whole  year,  which  is  all  that  is  required 
by  the  statute  to  gain  this  species  of  settlement. —  Stev£Ns»  on 
the  other  side,  contended,  that  this  hiring  and  service  did  not  gain 
a  settlement.  —  But  Lee  C.  J.,  and  Page  and  Probtn  Js.  were 
of  opinion  that  the  pauper  had,  by  this  hiring  and  service,  gained 
a  good  settlement;  for  although  the  hiring  was  originaJIj  con- 
ditional, yet  the  condition  being  performed  by  the  continuance  oi 
the  relation,  the  contract  shall  be  taken  as  if  absdute,  and  as  if  the 
condition  had  never  existed :  it  is  clear,  that  the  master  and  the 
servant  did  like  one  another ;  it  is  clear,  from  the  payment  of  the 
year's  wages,  that  if  this  happened  the  contract  was  to  be  for  a 
year;  and  therefore  the  service  under  it  gains  a  settlement*  — 
The  rule  for  quashing  the  orders  was  accordingly  made  absolute. 
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9S^IUg  y.  Neto  Windtor,  H.  T,  8  G.  2.  Burr.  S.  C.  19.—  An  agreement 
TbejMuper  wM  hired  to  serve  Colonel  Af.,  at  T.,  and  was  to  go  to  go  one  month 
into  htf  service  a  month  upon  liking,  and  to  have  5/.  a  year  wages ;  upon  liking,  at 
bat  was  to  go  away  on  a  month's  wages  or  a  month's  warning,  to  ^^J^^*  ^^^ 
be  at  any  time  paid  or  given  on  either  side  by  the  said  master  or  J?*^  *?  ^®*'® 
servmt    She  continued  in  her  service  near  two  years  without  nionA?*wm^ 
aajr  odier  hiring,  and  received  her  wages  quarterly  ;  and  at  the  or  a  month's 
dme  abe  was  hired  her  settlement  was  m  N.  IV.  —  Lord  Hard-  warning,  on 
wic£x.    The  question  upon  the  merits  of  this  case  is,  Whether  ^i*^""  "de»  ^  * 
tbe  fact,  as  suted,  be  evidence  of  a  hiring  for  a  year  ?  for  if  it  be,  ^  "'^d  ][^ 
we  must  adjudge  upon  the  same  evidence :  I  think  it  is  ;  or  else  ger^^'fo"a  ^ 
Toa  would  overturn  most  of  the  settlements  in   England  upon  year  under  it 
mrings  in  gentlemen's  services.    I  believe  the  ordinary  way  of  will  gain  a 
biring  is  at  so  much  a  year,  and  a  month's  wages  or  a  month's  settlement, 
warniog  on  either  side.    I  think  it  is  reasonable,  that  the  having 
5^  a  year  wages  should  be  understood  as  meant  to  fix  for  how 
long  a^me  the  service  was  to  be,  unless  sooner  determined.     And 
I  do  not  think  the  limitation  of  its  being  to  cease  upon  a  month's 
wages  or  a  month's  warning  on  either  side  will  have  any  effect ; 
for  that  is  the  common  method.     It  is  expressly  stated,  that  she 
continued  in  her  said  service  near  two  years ;   and  her  coming 
upon  liking  for  a  month  does  not  alter  the  case  at  all.     As  to  the 
Kmitations  of  a  month's  wages  or  a  month's  warning,  the  case  of 
Udney  v.  Stroude  is  a  strong  case ;  for  that  service  might  have  Ante^  pL  358. 
been  determined  at  any  time.  —  Pag^  J.     I  am  of  tne  same  and  see  Rex «. 
pinion,    i  think,  the  having  5/.  a  year  wages  shows  that  it  was   ^^'^'^T^^S 
a  biring  for  a  year :  It  is  defeasible  indeed ;  but  so  is  an  absolute  ^'^^'  ^ ' 
ttd  express  hiring  for  a  year,  wherever  there  is  a  power  to  deter- 
mine it  sooner.  —  Probyn  J.     Tlic  natural  construction  is,  that 
it  ii  a  hiring  for  a  year  at  SI.  wages :   and  it  is  tantamount  to 
njing,  that  she  was  hired  for  a  year,  at  51.  a  year  wages.     The 
rest  is  matter  which  is  to  go  in  defeasance  of  the  contract.    But 
notwithstanding  those  eventual  limitations,  the  service  actually 
rabsisted  for  near  two  years.    They  might  have  avoided  the  con- 
tnct;  but  they  have  not.*-*  Lee  j.  was  of  the  same  opinion,  that 
Upon  the  face  of  this  special  order,  it  appeared  that  she  was  legally 
settled  at  T. ;  for  it  is  stated,  that  she  was  hired  to  Colonel  M.  at 
r.  Now  a  general  hiring  is  a  hiring  for  a  year.     Then  it  is  stated, 
tiiat  she  was  to  have  51.  a  year  wages.     The  contract  depends 
t^poo  the  first  hiring.     The  parties  had  it  indeed  in  their  power  to 
itToid  the  contract ;  hut  they  have  not  done  so.     The  reason  of 
making  a  hiring  for  a  year  requisite,  is  the  credit  of  the  person 
thought  worthy  to  serve  for  a  year ;  and  here  it  is  as  strong ;  for, 
spinal,  the  master  let  the  service  go  on  for  near  two  years, 
'^erefore  the  words  and  intention  of  the  act  are  complied  with  in 
Ail  case. 

560.  Rex  V.  Athcrton,  H.  T.  16  G.2.  Burr.  S.  C R.  //.,  A  hiring  for  a 

'being  unmarried,  and  not  having  any  child  or  children,  and  being  year,  at  4/.  a 
legally  settled  in  A.,  was,  in  the  year  1729,  hired  by  T.  B.y  an  y«r,  payable 
inhabitant  of,  and  legally  settled  in  B.,  for  one  year,  at  4/.  wages,  i^JJJ^o^'Jtoer 
payable  quarterly.     And  it  was  agreed  between  the  said  B.  and  Bide  to  deter- 
H.,  at  the  time  of  the  said  hiring,  <*  that  either  the  said  master  or  mine  the  con- 
**  aerrnnt  should  be  loose  from  or  at  liberty  to  determine  the  said  tract  at  the  end 
**  contraa  or  hiring  at  tKc  end  of  any  quarter  of  the  said  year;  of  any  quarter, 
''  either  of  them  giving  a  month's  notice  to  the  other."    But  it  ZS^XTlStio 
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such  notice.be 
given,  a  good 
C07idilional  Atr- 
ing  for  a  year. 
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1 


(d)Ante,p\,35S. 

(b)jtnte,pl.359. 

An  agreement 
that  a  servant 
shall  come  for  a 
quarter  of  a  year 
at  the  rate  of 
2Q«.  a  year, 
and  if  he  and 
his  master  liked 
each  other,  to 
contin)ie>  is,  if 
the  service  con- 
tinue, a  good 
conditional 
liiring. 

(c)j4nte,pl.SiSS. 

d)Ant€9pi.S59. 


A  pauper  was, 
by  indenture, 
liired  for  a  year 
as  a  driver  in  a 
colliery,  at  the 
ivagesofl«.10d. 
for  a  good  day*s 
work,  not  ex- 
ceeding 14 
hours,  and  Sd. 
a  day  more 
when  that  time 
was  exceeded ; 
and  he  was  to 
forfeit  10$.  6d, 
for  every  act  of 
disobedience, 
and  2s.  6fL  per 
day  for  lying 
idle  (to  be  de- 
ducted  out  of 
his  wages). 
There  was  a 
jyroviso,  that 
nothing  in  the 
indenture 
should  be  con- 
strued to  oust 
the  jurisdiction 
of  the  justices, 
or  to  prevent 
either  master  or 
servant  from 
Applying  to 


appeared  that  no  notice  of  dissolving  or  determimng  the  and 
hiring  or  service  was  ever  given  by  either  the  master  or  the  ser- 
vant ;  and  that  H,  continued  in  his  master's  service  in  B,  the 
whole  year.  It  also  appeared  that  i/.,  at  the  time  of  the  hiring, 
declared,  that  the  reason  of  the  hiring  being  made  detenninable 
at  the  end  of  any  quarter  upon  such  notice  was,  "  that  he  would 
**  not  be  hired  so  as  to  lose  his  former  settlement.** — The  Court, 
on  the  authority  of  the  cases  of  Lidney  v.  Stroude  (a),  and  Rex  v. 
Nevt)  Windsor  (b)y  held  it  to  be  a  good  settlement  at  B. 

361.  Rex  V.  St.  Ehh%  H.  T,  22  G.  2.  Burr.  S.  C.  289.  -^CG. 
went  to  H,f  otherwise  Si.  C,  to  be  hired  to  T.  W.^  who  lived  ia 
and  was  an  inhabitant  of  the  said  parish  of  H. ;  and  being  asked, 
What  he  would  give  ?  he  said,  he  would  not  give  him  more  than 
he  gave  to  his  former  boy,  which  was  20s.  a  year.  He  was  then 
hired  in  this  manner :  he  was  to  come  for  a  quarter  of  a  year,  and 
to  have  afler  the  rate  of  20f.  a  year ;  and  if  he  and  his  master 
liked  each  other,  was  to  continue  on.  He  continued  a  year  and  a 
half  over  and  above  the  said  quarter,  without  any  further  or  other 
hiring,  and  received  his  wages  as  he  had  occasion  for  the  same.— 
Mr.  N  A  RES  moved  to  quash  tliese  orders  ;  for  a  conditional  hiring 
is  a  hiring  for  a  year,  provided  the  condition  be  performed.  Ea 
v.  Lidney  (c)y  and  Rex  v.  Neva  Windsor  {d)^  accordingly. (f)  So 
that,  upon  the  whole,  the  settlement  is  in  //.,  and  not  m  St.  £•— 
A  rule  to  show  cause  was  granted,  and  made  absolute,  no  cause 
being  shown,  (g) 

362.  Rex  v.  Byker,  T.  T.  4G.4.  2  B.  &  C.  114 Upon  an 

appeal  against  an  order  of  two  justices  for  the  county  of  2).,  for 
the  removal  of  W.  G.  and  M.  his  wife,    from  the  township  of 
i/.,  in  the  said  county  of  D.,  to  the  township  of  B.y  in  the  county 
of  N.,  the  Court  of  Quarter  Sessions  at  D.  confirmed  the  order, 
subject  to  the  opinion  of  this  Court,  upon  the  following  case.    Bj 
an  indenture,  bearing  date  the  23d  day  of  October  1809,  and  pur- 
porting to  be  made  between  J.  P,  of  /?.,  in  AT.,  of  the  one  part, 
and  the  several  persons  whose  names  or  marks  were  thereunto 
subscribed,  of  the  other  part,  the  said  J.  P.  did  hire  and  retain 
the  several  other  parties  thereto,  and  they  did  hire  and  bind  them- 
selves as  workmen  or  servants,  to  be  employed  in  a  certain  col- 
liery for  the  term  of  a  whole  year,  from  the  21st  day  of  January 
1810,  and  to  served/.  P.  in  the  colliery  for  certain  hire  or  wages 
in  the  indenture  mentioned ;  and  J.  P.  did  covenant  to  pay  to 
every  driver,  for  every  good  and  sufficient  day's  work,  not  exceed- 
ing 14  hours,  in  single-shaft  pits,  (and  2d,  per  day  when  that  time 
was  exceeded,)  Is.  iOd.    And  the  several  persons  hired  and  re- 
tained by  the  indenture  did  covenant  with  J.  P.  that  each  of  them 
would,  m  their  several  stations,  diligently  perform  and  obey  his 
orders  and  directions  as  to  the  manner  of  working  the  colliery, 
and  work  the  colliery  fairly  and  regularly,  and  as  therein  further 
expressed ;  or  in  default  thereof,  should  forfeit  and  lose  (to  be 
retained  out  of  their  wages)  the  sum  of  10*.  6d.  for  every  act  of 
disobedience ;  and  also  the  sura  of  2s.  6d,  per  day  for  lying  idle 
upon  each  hewer,  deputy-craneman,  on-setter,  sinker,  driver,  or 
off-handman,  to  be  deducted  as  aforesaid  ;  and  for  every  working* 
day  which  they  or  any  of  them  so  hired  and  bound  as  aforesaid 

(t)  Sec  also  Ilex  i,.   Atherton,  ante,  (g)  Vide  Burr.  S.  C.  No.  102.    »ex 

Pl-  iJ^O-  V,  Ilam,  afUe,  pi. 356. 


SiCT.  80  COMDITlOMAL    HIIlIKG.  Qgl 

shoaU absent  ihemseWeftfiroin  their  employment,  orsliouldneg-  tiiemjncaseol 
lect  or  refuse  to  fulfil  and  execute  the  whole  of  the  business  of  an  disputes ;  and 
Mfual  day's  work,  unless  prevented  by  sickness  or  some  other  f  <»▼«»"*>*•* 
unavoidable  cause,  the  defaulters  should  forfeit  and  lose  (to  be  mJ^er  about 
retaiDed  as  aforesaid)  the  sum  of  2s.  6d.  for  every  such  default,   ckriaima$ 
refusal,  or  neglect ;  all  which  said  forfeitures  and  penalties  should  should  wish  to 
be  deducted  and  retained  out  of  the  wages  or  earnings  of  each  repair  aoy 
ofiender  at  the  first  pay  day  next  after  the  ofience  shohld  be  com-  f"^^?  *^'' 
m/tted.    And  in  the  said  indenture  was  contained  a  proviso,  that  ^j^^  c^i^^^lie 
the  indenture  should  not,  nor  should  any  covenant  or  clause  therein  might  stop  tha 
contained,  be  construed  to  extend  to  oust  or  exclude  any  justices  workings  for 
tithe  peace  from  any  jurisdiction  or  cognizance  which  the  statute  any  period  not 
law  of  this  kingdom  hath  given  to  such  justices  over  masters  and  exceeding  seven 
jenrants;  but,  on  the  contrary,  that  each  of  the  said  several  parties  pj^n/imy"* 
thereto  should  be  at  full  liberty,  notwithstanding  any  thing  therein  ^ge^to  the 
contained,  upon  any  breach  of  any  of  the  betore»mentioned  co-  pauper,  unless 
venants,  to  call  for  and  require  the  aid  and  assistance  of  any  employed  in 
justice  Qjr  justices,  to  compel  the  performance,  or  punish  any  ???IJI!2?^Ii,' 
breach  of  such  covenants,  as  far  as  by  law  they  could  or  might  if  ^g^  a  rondi- 
tiie  said  indenture  had  not  been  made.     And  it  was  further  co-  tional  and  not 
Tenanted  and  agreed,  that  in  case  the  said  J,  P.  should  think  it  an  exceptive 
necessary,  at  or  about  Christinas  1822,  to  repair,  alter,  or  amend  contract,  and 
any  engines  or  machines  of  or  belonging  to  the  said  colliery,  or  to  ^«*^«  pauper 
remove  or  prevent  any  obstructions  or  hindrance  which  might  Sentbyserfini 
have  happened  to  the  same,  or  to  do  any  other  thing  which  he  under  U  for  the 
the  said  ./•  P.,  his  executors,  &c.  should  tnink  needful  to  be  done  whole  year. 
in  the  said  colliery,  or  the  working  of  the  same ;  that  then  it  should 
be  lawful  for  him  to  stop  the  workings  at.  all  or  any  of  the  pits  of 
the  colliery  for  any  length  of  time  not  exceeding  in  the  whole  the 
space  of  seven  days,  without  paying  or  allowing  any  wages  or 
soms  of  money  to  any  of  the  several  parties  who  should  thereby 
be  prevented  from  doing  their  daily  work,  save  and  except  such 
ofthetnas  should  be  employed  by  him  in  any  other  work  in  and 
about  the  colliery,  or  otherwise,  who  should  be  paid  or  allowed 
reasonable  wages  for  such  his  or  their  other  work.     This  inden- 
ture was  executed  by  J.  P,  and  by  W.  G.  the  pauper,  together 
^ith  a  great  number  of  other  workmen,  upon  the  day  it  bears 
date.    W.  G.  was  retained  and  hired  by  the  said  indenture  as  a 
drirer.    He  was  at  that  time  under  age,  unmarried,  and  without 
aoj  child.    At  the  time  when  the  indenture  was  executed  W.  G. 
*«  in  the  service  of  J.  P.,  at  the  colliery,  and  he  continued  in 
liisserrice  as  a  driver  for  a  whole  year,  from  the  21  st  o£  January 
1810  till  the  2l6t  of  January  1811,  and  resided  during  all  that 
year  in  the  township  of  B,    There  was  no  evidence,  either  that 
the  pauper,  W,  G.,  had  or  had  not  incurred  any  penalty  or  for- 
feiture during  his  year's  service  under  the  indenture,  or  that  any 
deduction  had  or  had  not  been  made  from  his  wages.  —  B a yley  J. 
7be  question  in  this  case  was,  whether  the  hiring  were  conditional 
or  exceptive.    Many  cases  of  this  description  are  to  be  found  in 
^e  books,  between  which  the  distinction  is  rather  subtle,  and  at 
^  sight  not  easily  discovered.     Adverting  to  them  all,  the  pro- 
per distinction  appears  to  be  this ;  if  the  bargain  be  originally 
n*ade  for  an  entire  year,  and  terms  are  introduced  applicable  to  a 
continuance  of  the  relation  of  master  and  servant  during  the  whole 
year,  but  there  is  also  a  provision^  that  in  a  given  event  it  shaU 
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b€  conipH6&t  to  the  parties  to  put  an  end  to,  or  suspend  the  icr* 
▼ice  for  a  part  a£  the  year,  still  a  settlement  is  gained  if  the  service 
is  aduaily  perfomeu  for  a  whole  year,  and  neither  party  anSk 
'  himself  of  the  condition.    A  conditional  hiring  is,  for  this  pur- 
pose, .the  same  as  an  absolute  hiring,  unless  the  condition  is  acted 
upon.    An  exceptive  hiring  is  one  by  which  the  relation  of  master 
and  servant  will  not  subsist  for  the  whole  year,  unless  some  fur* 
ther  arrangement  is  entered  into ;  and  if  by  the  bargain  d^  or 
hoars  are  excluded  from  the  service,  that  is  an  exceptive  hiriog. 
It  has  been  contended  that  here  both  d^s  and  hours  are  excluded, 
but  we  are  of  a  di£Ferent  opinion.    The  pauper  was  hired  by 
indenture,  and  it  waa  agreed  that  the  master  should  pay  for  every 
good'  day*s  work,   not  exceeding  14   hours,    (and  2fif.  per  day 
when  that  time  vras  exceeded,)  Is,  lOtL    It  was  said  that  the 
pauper  was  entitled  to  absent  himself  at  the  expiration  of  14  hoars, 
and  that  the  roaster  could  not  compel  him  to  work  any  longer. 
We  are  of  opinion,  that  the  time  was  only  mentioned  as  the  mea- 
sure of  the  wages ;  that  the  contract  does  not  impose  any  liBiii 
upon  what  might  reasonably  be  required  by  the  master;  and  that 
the  relation  of  master  and  servant  continued  during  the  whole 
24  hours.     Upon  the  forfeitures,  also,  we  think  that  the  pauper 
might  not,  upon  payment  of  them,  be  absent  if  he  thou^t  fit,  but 
that  they  were  inserted  to  enforce  regular  attendance ;  and  this 
view  of  it  is  confirmed  by  the  clause  stipulating  that  nothing  ia 
the  contract  shall  be  construed  to  abridge  the  power  of  the  ma- 
gistrates.    Anotlier  clause  has  been  insisted  upon  for  the  appel- 
lants ;  that  relating  to  the  repair  of  the  engine.    If  that  was  an 
exception,  this  was  a  contract  for  a  year,  minus  seven  days.   But 
we  think  it  a  contract  for  a  year,  with  power  to  the  master  to  stop 
the  work  if  he  thought  fit.     Had  he  done  so,  the  question  would 
have  been  different ;  but  that  is  not  found.     This,  therefore,  was 
a  bargain  for  a  year,  with  liberty  to  suspend  the  service,  which 
constitutes  a  conditional  and  not  an  exceptive  hiring.    This  dis- 
tinction between  conditions  and  exceptions  is  consistent  with  all 
the  decisions.     In  the  cases  where  a  servant  having  liberty  to  be 
absent,  has  been  held  not  entitled  to  a  settlement,  it  will  be  found, 
either  that  the  servant  availed  himself  of  the  liberty,  or  that  the 
time  was  necessarily  excepted  out  of  the  origiilal  contract.    This 
being  a  conditional  hiring,  and  the  condition  not  having  been 
acted  upon,  tlie  pauper  gained  a  settlement  in  B.     And  the  order 
of  Sessions  was  therefore  right.  —  Order  confirmed. 

IX.  Of  several  Hirings. 

Aiervicefora  363.  Rea:  v.  Overton,  H.  T.  10  fF.3.  Burr.  5.  C.  549.— The 
year,  though  paupcr,  B.  B.  was  settled  in  O. ;  and  on  the  25th  day  of  MarlA 
under  different  contracted  with  one  J.  O.,  of  the  parish  of  S.,  for  the  wages  ofiL 
if  oSf  ^"thT^'  to  serve  him  from  the  said  25th  day  of  March  1697,  until  Michad- 
hirings  be  for  •  "fa*  then  next  following ;  and  which  time  she  served  accordingly. 
yew.  At  Michaelmas,  J,  O.  contracted  with  lier  from  the  said  MichaJlr 

S.C.Fort.si6.  mas  for  one  year  ensuing,  for  the  wages  of  1/.  lO*.;  and  shi 
*^  ^jSf""  remained  with  him  until  some  time  in  the  month  of  AprU  1698 ;  ii 
12  Modi224^^*  which  month,  by  mutual  consent,  she  left  her  service ;  and  he  psM 
but  in  ail  of  '  ^^^  ^^  proporuon  of  her  wages  that  were  then  due.  —  The  Sb«- 
tbem  very  inac-  sJions  conceived  that  the  pauper,  by  continuing  more  than  oae 
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iriMie  vear  DBder  this  hiring,  gained  a  tettlemenl  in  the  pariah  of  cantdy  t«. 
S^^And  THE  Court  of  King's  Bench  were  of  the  same  opinion  i  ported. 
for  the  service  under  the  hiring  for  half  a  year,  and  the  half  a  ^^  ^u"**  ^C* 
yeu*9  service  under  the  hiring  for  the  year,  anawers  the  end  of  the  ^^' 
itatnteS  &  9  ^.8.  c.  SO.  and  is  a  good  service  for  the  year  (a). 

S64.  Dufuford  w.  Ridgwick,  M.  T.  9  Ann.  Sulk.  535.  -<-  The  Hie  hiring  for 
pauper  was  hired  as  a  servant  to  live  at  R,  for  half  a  year^  and  a  year  mutt  be 
After  that  was  hired  again  to  live  there  for  antdher  halfyear^  with  ^7  ^®  ^'^^^ 
the  came  person,  and  thereupon  served  a  year  in  one  continued  ^11^^'  ^^ 
estire  lervioe,  but  by  several  hirings.--  Per  Curiam  :  It  ought  to  hirings  for  kt^ 
be  ooe  eatire  contract,  and  one  entire  service ;  the  one  is  required  a  year  eacb,  is 
hj  the  statute  as  well  as  the  other.   If  a  service  under  several  con*  not  siiiBcieiit. 
tracts  shall  gain  a  settlement,  one  who  serves  by  the  month,  by  See  Bex  v. 
the  week,  or  by  the  day,  may,  if  he  continue  a  year,  gain  a  settle*  Lowtber,  ante, 
OKSt;  one  may  hire  by  the  day  for  chtfrity ;  but  there  is  danger  V^*^^^* 
efheing  chargeable  in  hiring  such  a  person  by  the  year :  for  such 
a  term  as  a  year  it  is  not  supposed  a  master  would  hire  one,  unless 
aUe  of  body,  and  so  a  person  not  likely  to  become  chargeable.  — » 
Also  the  Chief  Justice  observed,  that  by  tlie  statute  ofEliz.  the 
retainer  of  servants  was  for  a  year;  that  14  Car,  2.  requires  40 
^ys*  stay,  but  that  this  was  inconvenient ;  for  by  gaining  a  settle- 
OKivt  in  40  days  servants  grew  insolent ;  and  that  the  latter  acts, 
^.3&4fK.  3.  c.  11.  and  SSe9  W.S.  c.SO,  do  but  turn  the  40 
(hjs'  service  into  a  year's  service,  and  the  hiring  to  be  a  retainer 
ibr  a  year,  according  to  the  statute  of  Eliz. 

365.  Wichford  v.  Bretfbrdj  Lent  Assizes^   Saluhury,   11  Ann*  f^^^^^gyi^ 
^ort.  Sll. —  A   person,  five   days  after  Michaelmas   1709,   was  under  a  hiring 
hired  to  B.  from  the  said  five  days  after  Michaelmas  1709  to  from  five  days 
Mvkaelmas  1710*  On  Michaelmas-day  1710  he  departed  from  his  ^^^  Mkhad^ 
•aster's  service,  and  was  paid  his  wages  to  that  time.  On  the  next  7?*.*^?* 
day  after  his  departure  (6)  he  returned,  and  covenanted  with  his  ^j^S^*^^,! 
Kwi  master  to  serve  him  there  for  another  year ;  but  a  month  or  |^  jepartuU  on 
five  weeks  before  the  end  of  the  last  year,  he  departed  from  the  Michaelmat' 
Krrice,  and  the  master  deducted  out  of  the  last  year's  wages  efey,  cannot  be 
8i.  for  the  month  or  five  weeks  that  was  wanting  of  the  year.  co"P*«l  ^th  » 
-Powis,  Judge  of  Assize,  held  this  to  be  no  setUemcnt,  be-  !!rT?.""^r* 

—       *  °  '»  '  •        A  .  'A  new  ninng  for 

w«e  here  was  no  hinng  for  an  entire  year,  nor  service  for  a  a  i^«ir,  made  by 

y^  pursuant  to  the  hiring.  the  same  master 

the  day  after  the  eeiTant*s  departuro. 

866.  Brighttoell  v.  Westhalley,  E.T.lG.l.  Editor**  MSS.—  A  service  on  « 
The  pauper,  J.  S.,  was  hired  to  serve  from  three  weeks  after  Wring  from 
^(ckadmas  to  the  Michaehnas  then  next  ensuing,  which  time  he  ^^^j^^ 
'^guWly  served.     On  the  ensuing  Michaelmas  he  was  hired  again  nwsto  Mkbad^ 
°y  ^  same  master  into  the  same  place,  to  serve  him  for  a  year  ;  mas,  may  be 
^t  under  this  second  hiring  he  only  served  for  1 1  months.  — Thb  joined  to  a  sit. 
CoutTt  By  the  statute  of  the  S  ^.  &  M.  c.  11.  a  hiring  for  a  year,  ^***2f  "  , 
^  a  gervice  of  only  40  days  under  it,  was  sufficient  for  the  "^^^^f  " 
purpose  of  gaining  a  settlement;  but  by  the  8  &  9  fV.  3.  c.  30.  the  a^^"^ 
•CT'ice  must   be  during  the  space  of  one  whole  year.     Now  it  s.C.  Foley,  Ms. 
J^ears  from  the  facts  of  the  present  case,  that  the  words  of  this   i'sess.Cas.92. ' 
Isst  statute  are  satisfied,  for  there  was  a  hiring  for  a  year,  and  a  lo  Mod.  198. 

(a)  Same  point  precisely  determined  burrows  says,  may  possibly  be  tlie  same 

w  the  case  of  Rex  v.  South  Moulton,  case  as  Rex  v.  Overton.   SeeBurr.S.C. 

Jjfd  Ray,  426 ;  a  case  the  records  of  55a 
V^  cwitiot  be  found,  but  which,         (6)  See  Rex  v.£Uisfield,pMl,pl.375. 
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Andrews,  63.  ftcrvicc  for  a  whole  year ;  and  although  that  senrice  was  not  undo 
See5T.R.ioo.  the  hiring  for  a  year,  yet  as  the  service  was  never  discontiiuied, 
{a)Atuetpl3€3.  we  think  upon  the  authority  of  Overton  v.  Steventan  (a),  and  upon 

considering  the  intent  of  the   legislature  in  the  framing  of  the 
former  statutes  upon  this  subject,  that  the  latter  statute  is  an- 
swered, and  that  the  pauper  gained  a  settlement  by  this  hiring  and 
service. 
Distinct  and  367.  Rex  V.  Houghton,  H.T.^G.l.  S^.  83.  —  J.  £., «!)«« 

separate  hirings  five  years  before  the  removal,  was  hired  with  R.  T.,  of  i/.,  from 
lor  11  months  Ash'Wednesday  until  Christmas^  and  served  him  that  time.  He 
each  cannot  be  then  went  away  from  him,  and  staid  with  his  father  in  ^  for 
to  foral  hw"  ^°"^  ^  ^^^-  ^®  *^®"^  returned  to  R.  T.,  and  was  again  hired 
for  aTear.'"**^  with  him  for  11  months,  and  served  him  the  said  11  months.  He 
S.C.Foley,  137.  ^^^^  departed  from  T.,  and  took  his  clothes  with  him,  andwai 
10  Mod.  392.  *  absent  one  week.  He  then  returned  to  T.,  and  was  hired  with 
Cald.lS3.  him  for  11  months,  and  accordingly  served  him,  and  then  left  thti 

service,  and  went  to  his  father  m  R.y  and  staid  about  one  week. 
E.  then  served  one  J.  S.y  of  the  parish  of  //.,  for  about  three 
weeks.  He  then  returned  to  /2.,  where  he  staid  for  above  a 
week,  and  then  returned  to  <7.  S*  to  //.,  and  hired  himself  for  11 
months;  and  did  accordingly  serve  within  a  fortnight  or  three 
weeks  of  the  last  1 1  months,  when,  by  agreement  with  S^  to  avoid 
a  settlement  in  i/.,  he  lefl  him,  took  his  clothes,  and  went  into  the 
parish  of  G.,  and  there  continued  about  a  week.  E.  then  returned 
to  J.  S.,  and  continued  with  him  so  long  as  to  make  up  his  senrioe 
of  the  last  11  months.  Three  weeks  before  Chrisimasy  E,  hired 
himself  again  to  S.  for  anotlier  11  months,  and  served  him  firooi 
that  time  till  within  three  weeks  of  Michaelmas  following,  and  then 
came  away,  and  married.  —  The  Chief  Justice  :  This  is  plainlj 
a  design  to  save  this  parish,  and  I  suppose  all  the  parishioners 
have  agreed  never  to  hire  any  servant  for  a  year.  The  ground  <X 
the  statute  relating  to  servants  was,  that  a  person  who  bad 
strength  of  body  enough  to  hire  himself  out  for  a  year,  woQld> 
when  that  year  expired,  be  able  to  support  himself;  and  the  same 
reason  holds  in  the  case  of  apprentices.  I  am  afraid  we  cannot 
interpose  in  this  case ;  but  it  is  proper  the  legislature  should.^ 
Pratt  J.  We  must  take  the  law  as  it  stands,  and  follow  former 
resolutions;  for  the  Sessions  have  ever  since  for  the  roost  part 
acted  pursuant  to  those  resolutions ;  and  if  we  should  do  other* 
wise,  it  will  introduce  the  utmost  uncertainty  and  confusion;  and 
little  respect  will  be  paid  to  our  judgments,  if  we  overthrow  that 
one  day  which  we  resolved  the  day  before.  The  statute  expressly 
.  requires  a  hiring  and  service  for  a  year ;  and  it  is  admitted  that  if 

r**  »»/  *"^'     there  was  but  one  hiring  and  service  for  1 1  months,  that  would 
pr4H.  '  S'^^  °^  settlement ;  and  why  any  subsequent  hirings  of  the  same 

nature  should  gain  him  one  I  cannot  imagine.  The  reason  of  biriog 
servants  at  first  for  1 1  months  only  is,  because  the  servant  may 
prove  idle  and  good  for  nothing,  and  the  master,  as  a  prudent  man 
ought  to  do,  avoids  bringing  a  charge  upon  the  parish  till  he  has 
had  experience  of  the  diligence  and  fidelity  of  his  servant ;  and 
when  he  has  had  11  months*  experience  of  his  diligence  and 
fidelity,  then,  if  he  hires  him  a  second  time,  that  is  grounded  upon 
his  good  service  during  the  former  hiring ;  but  still  the  second  hiring 
must  be  as  full  as  if  the  first  liiring  were  out  of  the  case.  And  if  the 
first  hiring  were  out  of  the  case,  then  the  second  would  stand  in  the 
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same  parity  of  reason  with  that  I  mentioned  before,  a  single 
hinng  and  service  for  1 1  months,  which  it  is  agreed  will  give  no  set- 
tlenienu  If  there  was  any  frauds  the  justices  should  have  examined 
Into  iu  We  cannot  judge  of  the  fact,  but  the  law  upon  the  fact,  (a)  ^a)  l  Yen.  sio. 
Demiod  and  refusal  is  evidence  of  a  conversion  to  a  jury,  but  not  /^\  |  j^^ 
to  the  Court,  (b)    If  the  case  of  the  parishes  of  Overton  and  Abr.  523. 
SteKnkn{c)  was  open  again,  I  should  not  readily  so  into  that   loCo.  56. 
sptnioD. *^The  Court  took  time  to  consider  of  it,  and  at  the  end   Hob.isr. 
or  the  term  tiiey  held,  that,  as  the  law  now  stands,  the  several  |  Y?!^^' 
imings  and  services  that  were  stated  could  give  no  settlement.  Huttio  * 
Tbej  said,  it  would  be  dangerous  to  depart  from  the  words  of  the  Salk.  531. 
itatttte,  and  if  they  once  did,  they  should  never  know  where  to   (c)jfnig  pi  353 
«top.(rf)  .  ,  \'     ' 

.868.  Rexy.  AynhoCy  M*  T.  1  G.  2.   MSS.  —  A  parishioner  of  a  serrice  under 
A.  was  hired  into  the  parish  of  B*  from  Christmas  to  Michaelmas^  a  hiring  from 
aod  served  accordingly,  and  at  the  said  Michaelmas  was  hired  Chmtmat  to 
again  by  the  said  master  for  a  year,  but  served  only  till  Midsum-  MichaelmaM 
Mfr  following  :  the  question  was,  Whether  these  services  gained  a  ™*y  be  joined 
settlement  at  B.f  —  Prime  argued,  that  the  service  must  be  one  f^„  MichaeU 
entire  service  in  pursuance  of  the  hiring,  by  the  statute  of  W.  S.,  mat  to  Ckriat- 
by  which  it  is  directed,  that  no  such  person  so  hired  for  a  year  maty  under  a 
ibsQ  be  adjudged  to  have  a  settlement,  unless  he  abide  in  the  successive  hir- 
Mme  service  during  one  whole  year ;  whereas  this  man  has  con-  '"gftM^^yc""* 
tiDoed  but  three  quarters  of  a  year  in  the  same  service^  after  the  q^^^^ 
biripg  for  a  year :  the  statute  requires  one  entire  contract,  and  one   3  ^  Fo]ey,i44. 
eodre  service,  as  was  determined  in  the  case  of  Dunsford  v.  Rids^  CaId.i80.noUs. 
Mflt.(f) — Lee,  on  the  other  part,  insisted,  that  the  statutes  do  {e)Anie,\\.z6A, 
lot  require  that  the  service  should  be  in  pursuance  of  one  entire 
ooatRi^t  or  hiring ;  and  that,  therefore,  as  there  was  in  this  case  a 
bioDg  and  continuance  in  the  same  service  for  a  whole  year,  the 
vords  of  the  statute  were  fully  satisfied.     He  mentioned  the  case 
^  South  Sydenham  v.  Lamerton  (g) ;  in  determining  which,  he  ob-  (g)  Anu,^\»\9^ 
served,  ihaX  Eyre  J.  took  notice,  that  a  hiring  for  a  year,  and  a 
ttrvice  for  a  year,  though  the  service  was  on  different  contracts, ' 
would  gain  a  settlement;  and  that  Parker  C,3»  said,  that  it  was 
IS, because  the  parish  had  the  benefit  of  his  labour  so  long;  and 
for  tbis  further  reason  also,  that  by  serving  so  long  he  had  done 
s^hat  amounted  to  a  notice  in  writing.  —  Lee  mentioned  also  the 
ctte of  Ivinghoe  v.  Soleburt/.  (h)  —  But  Lord  Raymond  C.  J.  said,   (A)Paji,pl.4i4. 
Ibt  seemed  a  very  extraordinary  case,  and  must  be  understood, 
tbat  the  farmer  lent  his  servant  to  the  assignee,  and  that  the  con- 
tnet  still  continued  betwixt  the  farmer  and  the  servant,  so  that 
^e  servant  might  have  demanded  all  his  wages  of  the  farmer,  not- 
vitbtanding  the  assignee  had  engaged  to  pay  half;  and  it  was 
m*^  that  this  was  the  reason  on  which  the  Court  determined 
™<ase.    I  do  not  see,  continued  the  Chief  Justice,  why  the 
(tatutet  are  to  be  construed  in  favour  of  settlements,  when  such 
cnutniction  may  do  a  prejudice  to  other  people,  and  no  service 
to  the  panper,  who  certainly  is  no  vagrant,  but  has  a  settlement 
M)inewbere.    By  the  statute,  there  should  be  a  hiring  for  a  year 
before  the  service ;  but  to  support  the  present  order,  the  service 
■«y  be  antecedent  to  the  hiring.     The  case  of  BrightweU  v. 
^edhal2ey{i)  is  certainly  in  point.     That  case  was  thus:   J.  5.  (i)Jnte,p\,366' 
WM  hired  to  serve  from  three  weeks  after  Michaelmas  1712  to  the 
(<i)  But  see  Rex  v.  Ivinghoe,  po8iyp\»  414. 
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Mkhadnutt  I71S,  whidb-  time  he  terred,  and  juBt  before  the  a* 
piratkm  of  it,  was  hired  by  the  same  master  to  serve  in  the  oune 
place  for  a  year  then  next  ensuing,  and  served  accordingly  1) 
months ;  and  it  was  held  by  the  Court  in  that  case,  that,  by  the 
3  &  4  fV.&  M.,  a  hiring  for  a  year,  and  a  service  for  40  dayi  ii 
sufficient ;  and  althougii  by  8  &  9  W,S.  the  service  must  be  for  s 
year,  yet,  there  being  a  hirinff  for  a  year,  and  a  service  for  a  yev, 
the  statute  was  complied  wiutp    1  am  not  well  satisfied  withtfab 
case,  yet  I  do  not  see  how  we  can  get  over  it. —  Page  J.  I  think 
that  the  time  for  gaining  a  settlement  ought  to  be  accounted  mi 
to  commence  from  the  time  of  hiring  for  a  year 7  otherwise,  if  I 
hire  a  man  by  the  week  to  work  in  my  garden,  and  lie  iirei 
with  me  1 1  months  upon  these  terms,  and  then  I  hire  him  for  1 
year,  and  he  lives  with  roe  another  month,  he  gains  a  settlement 
—  Reynolds  J.  The  case  of  BrightweU  is  exactly  in  point.    The 
words  of  the  statute  are  complied  with  ;  and  though,  perhaps*  it  it 
not  exactly  according  to  the  meaning  of  the  legislatare,  yet  there 
is  no  material  difference  in  the  reason  of  the  thii^ ;  for  the  ia* 
tention  of  the  8  &  9  ^.3.  was  only  to  realize  the  contract,  that  it 
might  not  be  in  the  power  of  any  one  to  overload  a  parish  with  iiH 
habitants,  by  contracting  with  a  servant  for  a  year,  unless  be  wis 
able  to  maintain  him  so  long,  and  the  servant  able  to  work  diving 
the  year.  — Probyn  J.  One  of  the  reasons  in  the  determination  m 
Brighttvell  v.  WesthaUetf  was,  that  this  statute  was  in  affirmaoceof 
the  conmion  law;  for,  before  the  IS  &  14  Car. 2,  a  man  was  not 
removeable  from  the  place  where  he  inhabited,  his  residence  de^ 
termining  his  settlement ;  but  that  statute  ascertains  what  space  of 
time  shall  be  sufficient  to  gain  a  settlement,  and  appoints  40  daya^ 
Then  the  ^W,&M.  orckins  notice  in  writing  to  make  ^  is* 
habitation  of  40  days  a  settlement,  and  enacts,  that  hiring  fori 
year  with  such  service  shall  be  equivalent  to  notice,  so  that  ¥^ 
Iid,RftyiKu         days'  residence  in  such  service  gains  a  settlement  under  diat 
'^ii*  statute;  and,  therefore,  the  words  ^*  such  service,"  in  that  statute, 

cannot  be  taken  now  to  import  a  year's  service  in  pursuance  of,  or 
subsequent  to  the  contract ;  and  the  S8c9  fV.  3-,  which  was  made 
to  explain  the  other  statute,  says  only,  '*  shall  continue  in  the  same 
^  service  during  the  space  of  one  whole  year ;"  but  not  the  spac^ 
of  a  whole  year  after  the  hiring.  —  The  Court  came  into  tiof 
opinion.  And  the  order  was  quashed,  (a) 
TwoserWces  S69»  Htuimer  v.  Ellewieret   M.T,  4G.2.    Ed itor*«  3f So- 

under different  Two  justices  removed  i2.  Jl  from  H.  to  E. —  The  pauper  was  hired 
hirings  may  be  jd^  the  parish  of  H.  for  one  yeaty  which  year  he  regularly  served 
connected.  ^  ^h^  g^^^  parish ;  and  after  the  said  hiring  and  service,  he  was,  in 
S-C.  IS^.878.  the  year  1718,  hired  by  one  ii.,  in  the  parish  of  JB.,  to  serve hi« 
2  S^  Cm1'?66'  ^^^  Ladv-day  to  the  Christmas  following,  which  he  did,  and  was 

then  hired  by  the  said  R,  for  a  year^  and  served  under  this  sectfid 
hiring  until  the  end  of  May^  making  in  all  above  a  year.  The 
Sessions^  on  appeal,  adjudged  that  this  service,  being  under  seveial 
and  distinct  hirings,  did  not  gain  a  settlement,  and  stated  the 

(a)  See  Rex  0*   Underbenow,  pati,  in  which  some  doubts  of  Dr.  Bui* 

pL  377.    where  the    authority  of  this  are  cleared  up,  and  it  is  made  bighlr 

case  was  acknowledged  by  the  Court,  probable  that  the  case  of  Ooerton  and 

See  likewise  a  very  ingenious  note  of  that  of  South  MouUon  are  identically 

Mr.  Burrow'B  at  the  end  of  that  case,  tliesame.  Fol.l  55.  Note  by  Mr.  Bott. 


above  case.  -^  St  ravqk  mored  to  quash  this  order  of  Sessions ;  for 

that  although  the  statute  S  fV.&  M.  cAl.  make  a  hiring  for  a 

year,  and  the  8  &  9  1V.S*c,  30.  make  a  service  for  a  year  necessary 

to  gain  a  settlement,  yet,  it  is  not  necessary  that  the  service  for 

the  year  should   be  under   one  and   the   same  hiring ;  and    he 

cited  the  cases  of  Rex  ▼.  Overton  (a)  and  Rex  v.  Brightxoell  (b)  to  (a)j1nie,plse3» 

this  effect  —  The  Court  granted  a- rule;  but,  on  showing  cause  (b)Jnte  phS66» 

they  vere  clear  that  this  point  was  settled  by  the  cases  cited,  and 

siso  b^  the  case  of  Rex  v.  Aj^nhoe*  (c) — The  order  of  Sessions  was  (r)^nte,pl.S68. 

therefore  quashed* 

.  S70.  Etnrduland  v.  LeominUery  H.  T.  6  G.  2.  Editor'^  MSSi  Olie  service 

^  Two  justices  removed  E.  W*,  b,  single  woman,  from  the  parish  underan  im- 

of  £.  to  the  parish  of  Z».,  she  being  pregnant  with  a  child,  which,  P^'^ect  Wring 

if  bom,  would  be  a  bastard,  and,  therefore,  likely  to  become  S^^^tMto 

chargeable  to  the  said  parish  of  E.     The  Sessions,  on  appeal,  semceuodera 

quashed  the  order,  and  stated  the  following  case :   The  pauper,  perfect  hiring, 

£,W^  as  appeared  from  her  testimony  given  upon  oath,  lived  with  unless  under 

/.&,  in  the  parish  of  L.,  as  a  covenant  servant,  from  the  latter  fV*;^  perfect 

end  of  the  month  of  May  1781  to  the  beginning  of  Mat/  1732,  fos  feSdfn^f"* 

the  wages  of  2/.  2i*  6d* :  she  continued  in  her  service  during  the  40  days. 

whole  of  that  time ;  and  a  day  or  two  before  the  expiration  of  the  S.C.Str.  S.C. 

time  for  which  ahe  was  hired,  she  was  again  hired  by  the  said  J,  S.   iSess.  Cas.826. 

for  a  whole  year,  at  the  wages  of  2/.  5f .,  and  continued  in  the 

ttne  service,  pursuant  to  the  second  hiring,  until  the  middle  of 

the  mooth  ofJuly  following,  and  then  went  away  from  her  service 

without  her  master's  coosenL^^THK  Court,  without  any  difficulty,  ^"^  "^®  ^^  v. 

yiaafaed  the  order  of  Sessione,  for  that  there  was  a  hiring  for  a  ^f^'^J 

year  and  a  service  for  a  year,  and  it  is  not  necessary  that  the  hiring  i^  Jg  ^^^  „^ 

sad  service  should  be  under  one  and  the  same  contract ;  for  if  ceasary  for  the 

tbeie  be  a  continuation  of  the  same  service  of  40  datj/s  afler  a  residence  of  40 

Wriag  for  a  year,  and  a  previous  service  under  a  different  hiring,  »ijjy9tobeunder 

IS  that  there  is  in  the  whole  a  service  for  a  year,  it  is  enough*  ^   ^"^  ^®*^ 

The  order  of  Sessions  was  quashed*  ^^"^' 

371.  Rex  V. Fifehead  Magdalen,  M.T.U  6.2.  Burr.  S.  C.  116.   A  «n^of 
—  W,  r.  hired  Koiself  to  one  R,  //•  of  IV,  S.,  from  Midsummer  to  three  quarters 
Udihda^  folloiMring,  at  40«.  for  that  three  quarters  of  a  year;  and  ^J^.  y«M^uiider 
tt  the  Baid  Ladtf-day  he  received  his  wages  of  40*.,  and  left  his  J^v^**  '^^ 
««tters  service :   he  then  went  to  his  father's  house  in  W,  5.  iodj^^ymay 
before  he  and  his  said  master  had  any  discourse  about  continuing  be  joined  to 
10  his  service,  or  making  any  new  contract.    After  he  had  been  «  subs^uent 
with  \a&  father  about  one  hour,  his  father  advised  him  to  go  to  hia  service  under  a 
w«er,  and  see  if  he  could  not  agree  with  him  for  a  year.     He,  "^I^^^J^'"'^ 
*t***\^°gly>  went  up  thereupon,  and  met  his  master,  and  agreed  J^Mrwuit 
withbim  for  a  year,  at  3/.  IO5.  a  year,  and  lived  with  his  master  received  his 
hut  Ufa  year,  viz.  to  Michaeimas  following,  in  pursuance  of  such  wages  at  Lady- 
*WDd  agreement ;  when  his  master  turned  him  away,  and  paid  ^y>  *"^  l®^ 
*«  oBly  half  a  year's  wages,  which  he  accepted  of,  and  quitted  ^„^^^* 
«•  Blaster's  service.     When  he  went  from  his  master's  house  houTMrn^tm 
^aforesaid,  he  had  no  clothes  but  what  he  wore,  except  a  second  hiring 
•hirt,  which  he  left  at  his  master's  house  in  ^.  S,  —  Leb  C.  J.^  was  made. 
V  is  now  established,  that  a  hiring   for  a  year,   ai»d  a  service   See  S.  P.  Rex 
^  a  year,  will   gain  a  settlement,   though  all  the  service  be  "•  ^^^J^'^* 
not  m  pursuance  of  the  first  hiring  for  a  year.    The  reason  J»^*''P^^^^- 
Kiven  by  Lord  Macclesfield  for  this   resolution   was,   that   the 
^oxds  of  the  acts  of  parliament  were  complied  with,  by  there 
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being  both  a  hiring  for  a  year,  and  also-  a  service  for  the  space 
of  a  whole  year,    although   the  whole   service  for  a  year  was 
Dot  performed  -under  the  hiring  for  a  year.     The  intention  of  the 
acts  was  to   prevent  persons  of  no  credit  from  intruding  into 
parishes ;  and  the  hiring  for  a  year  was  thought  necessary,  to  show 
that  the  person  had  credit  enough  to  be  hired  for  a  year  by  aoy 
parishioner  who  had  so  much  confidence  in  him.     And  another 
consideration  was,  the  benefit  received  by  tlie  parish  from  the 
person's  labour  for  a  whole  year.     These  were  the  reasons  of  the 
resolution ;  and  this  resolution  has  been  adhered  to  ever  since. 
The  only  difference  between  the  cases  adjudged  and  the  present 
case  is,  that  in  the  case  now  before  us  it  is  stated,  that  afler  the 
servant  had  received  his  wages  for  the  three  quarters  of  a  yearj 
and  had  left  his  master's  servicci  he  went  to  his  father's,  was 
absent  about  an  hour,  and  then  came  back  to  his  master  and 
entered  into  a  fresh  agreement  for  a  year.     Now  I  see  no  reason 
why  this  should  be  looked  upon  as  a  discontinuance  of  the  service. 
Tlie  servant  was  a  little  doubtful  about  a  new  contract ;  he  went 
to  consult  his  father,  and  in  an  hoiir's  time  returned  and  made  a 
new  contract,  and  served  as  long  under  it  as  to  make  up^  in  the 
whole,  a  complete  service  for  a  year.    The  sameness  of  the  con- 
tract has  not  been  so  strictly  insisted  upon,  as  to  make  it  absolutely 
necessary  that  it  should  be  und^r  the  very  satpe  bargain.    I  re- 
(a)  Seeposi,       member  a  case,  which  I  argued  myself,  Ivinghoe  and  Solehury[a)i 
pl.4l4.  where  a  shepherd  was  hired  for  a  year  into  /.,  by  a  farmer  who 

Suitted  the  farm  to  another  person  before  the  year  was  out,  and 
16  servant  served  out  his  year  with  that  other  person ;  and  he 
was  holden  to  be  settled  in  /. ;  it  being  a  continuance  in  the  same 
service,  under  the  same  hiring,  in  the  same  farm,  and  under  the 
same  contract,  which  had  never  been  dissolved Page  J.  con- 
curred in  the  same  opinion :  and  did  not  look  upon  this  absence  for 
an  hour,  under  the  circumstance  of  going  to  consult  his  father,  to 
be  a  discontinuance  of  the  service  sufficient  to  prevent  a  settlement. 
—  Probyn  J.     These  acts  require  a  hiring  for  a  year,  and  a 
service  for  a  year :  and  both  requisites  were  here  complied  with. 
The  present  case  was  not  an  absolute  determination  of  the  service; 
it  was  not  a  total  departure  ;*  he  only  went  to  his  father  for  an 
hour,  leaving  part  of  his  clothes  at  his  master's  house ;  and  then 
agreed  with  him  for  a  year,  and  lived  on  with  him ;  so  that  the 
service  actually  continued.     It  is  not  stated  to  be  a  departure 
from  the  service  with  the  consent  of  his  master ;  and  it  is  the 
same  service,  though  performed  under  two  contracts.  —  Chap- 
PLE  J.  also  concurred  m  opinion,  that  this  short  absence,  under 
these  circumstances,  was  no  discontinuance  of  the  service.    He 
thought  this  determination  to  be  agreeable  to  the  former  cases. 
Upon  every  new  contract  there  is  a  sort  of  discontinuance.    The 
last  day.  or  the  former  contract  is  the  first  day  of  the  second 
service ;  and  this  was  only  an  hour's  absence  within  the  space  of 
that  same  day ;  therefore  he  remained  a  servant  during  the  whole 
time  of  the  completion  of  his  year. 
A  service  for            372.  Rex  v.  Cavergtvall,  E.T.  SI  G.  2.  Burr.  S.  C  461.  —  S.  B. 
11  months,         was  hired  for  a  year  to  E,  B>  of  71,  at  5/.  wages ;  and  served  him 
under  a  hiring  '  till  within  three  weeks  of  the  end  of  the  year;  when,  on  some 
not^be^'ST'    disputes  arising  betwixt  him  and  his  master,  he  was,  with  his  own 
^  °         consent,  discharged  from  his  service,  and  received  all  his  wages, 


SSCT.9.]  OV   SIVEllAL    HIRlNOfl.  ^gQ^ 

excjBDt  irhat  was  deducted  for  tlie  three  weeks.     As  soon  as  .he  to«.wrvic««f 
lefl  m  service,  he  went  to  London,  and  was  absent  abont  a  fort-  sw^moutlw  im» 
night.    Upon  his  return,  at  Mrs.  £.'s  request  (his  master  being  deraBccond 
then  from  home),  he  went  again  into  their  service;  and  within  a  ***""*? ^^JhT* 
week  after  the  expiration  of  the  first  year,  his  master  hired  him  l^^i^i^ 


again  for  another  year;  and  he  served  him,  in  T*^  for  about  six  clearly  dtieofi. 

tlQOnths  of  that  second  year,  and  then  left  him.  —  Lord  Ma^ns-^  linvecf, although 

FIELD :  The  determinations  upon  the  poor  laws   ought   to  be-  ^  wcoiid  hir- 

according  to  plain  common  sense,  and  with  the  least  subtlety  !!!|L*^^^'*^* 

JKMsrble.    A  hiring  for  a  year  was  necessary  by  the  former  act  (a) :  ^^^^yg^ 

aservice  for  a  yearwas  added  by  the  latter,  ib)    And  where  the  ,  x«.  ^^  -1, 

master  gives  leave,  it  is  a  contmuance  m  the  same  service;  as  m.  \Ji\^  £7, 

that  case  of  the  herring-fishery,  where  a  man,  with  his  master's  /xxJ^ow  s 

conaent,  hired  one  to  serve  for  him.  (c)     So  where  there  has  been  c.  so.  $  4.  ' 

both  a  hiring  for  a  year  and  a  service  for  a  year,  (though  the  /^\  ^^  i^^  v. 

origioal  hiring  was  for  less  than  a  year,)  and  the  service  continues,   Ooodnettoiie,  ' 

it  has  not  been  required  that  the  hiring  for  the  whole  year  should  /mit,  pl..43i« 

be  strictly  reckoned  from  the  first  moment  of  the  service ;  but  it 

shall  be  considered  as  sufficient,  if  there  are  both  a  hiring  for  a 

jear  and  a  service  for  a  year.     In  the  case  ofFifehead,  the  service 

was  a  continued  service  ;  but  here  there  was  a  chasm  of  a  /bri-^ 

night  or  three  weeks.    The  first  contract  was  absolutely  disQCMved ;: 

and  so  continued  for  a  fortnight  or  three  weeks.     Therefore  this 

last  service  cannot  be  connected  with  the  former  part  oi  the  year ; 

fOT  if  a  chasm  of  a  fortnight  or  three  weeks  be  not  a  discontinuance 

of  the  service,  it  will  be  hard  to  say  what  is.     Therefore  I  hold 

that  there  was  no  settlement  gained  at  T.  —  I>bnnison  J.    The 

tnie  reason  of  the  liberal  constructions  of  services  for  a  year  has 

been,  because  the  same  service  continued ;  whereas  this  case  is 

the  very  reverse ;  it  being  expressly  stated,  that  he  was  discharged ; 

so  that  we  cannot  help  taking  it  to  be  totally  dissolved.     Indeed 

ia  the  case  of  Aynhoe  (d),  and  in  that  of  BrightvoeU-  v.  West^  (d}uM^pl.S68» 

^^(e)i  the  Court  (though  indeed  they  were  upon  a  construe-  u)4fUe,]fL3iS6m 

tion  somewhat  strained  too)  determined  them  upon  the  foot  of  the 

serrice  continuing ;  whereas  this  service  was  totally  at  an  end.  — 

Foster  J.    The  case  of  Fifehead  confirms  the  principle  that  the 

Coon  now  go  upon.     There  they  did  not  consider  so  small  an 

iDterniption  as  one  hour,  or  thereabouts,  as  an  entire  dissolution 

of  the  contract.     But  here  it  is  a  total  dissolution,  and  the  twa 

Krrices  cannot  be  connected :  it  ought  to  be  a  continued  uninter*^ 

'upted  service.  — ^  Wilmot  J.     The  cases  of  hiring  for  less  than 

&  whole  year,  and  service,  under  such  hiring,  for  part  of  a  year, 

&tid  then  a  second  hiring  for  a  whole  year,  and  service  for  part  of 

»t,  is  indeed  within  the  words  of  the  act,  where  the  whole  service 

together  amounts  to  one  whole  year ;  but  here  is  both  a  dissolution 

of  the  contract,  and  also  an  end  of  the  service ;  both  within  the 

™  jear;  whereas  in  the  cases  cited  the  service  continued.     The 

^  ofF.  was  only,  as  Lee  C.  J.  expressed  it,  a  hesitation  of  the 

hoy  for  an  hour.     Therefore  it  is  plain  that  if  he  had  considered 

^^  as  a  dissolution  of  the  contract,  and  an  end  of  the  service,  he 

^^oold  have  held  the  settlement  to  be  bad.    It  is  much  the  best 

^7  to  determine  these  cases  upon  the  poor  laws  according  to 

plain  and  common  sense ;  for  if  once  we  go  upon  niceties  of  con* 

itniction,  we  shall  not  know  where  to  stop ;  for  one  nicety  is  made 

a  foundation  for  another^  and  that  other  for  a  third ;  and  so  ouy 
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without  end.     Therefore  he  concurred  entirely  with  the  rest  of 

the  Court ;  aud  upon  the  same  principle  (a),  that  it  ought  to  be 

an  uninterrupted  continuance  of  the  same  service ;  or  •  eUe,  that 

the  second  service  could  never  be  connected  with  the  former.— 

The  order,  removing  the  pauper  from  T.  to  C,  was  affirmed. 

q^MMnrice  373.  Rex  v,    Underbarrow  and  Bradley-Field,  H.  T.  6G.3. 

unclerabirrng     ^^^^  g^  C.5^5.—  A.  K.,  single  woman,  hired  herself  at  Whit- 

mrr^^^   '^'^^  1763,  to  J.  T.  of  C.  and  L.,  to  serve  him  till  the  WB- 

may  be  coupled  *uniide  1764,  which  method  of  hiring  (from  Whitsuntide  to  Whii- 

with  a  service     suntide)  18  the  usual  course  of  hiring  servants  by  the  year  in  the 

tfll'tiie  begin-      county  of  fV.     In  pursuance  of  this  hiring,  she  served  him  till 

mngofMm^     Martinmas  1763,  received  her  wages  for  that  time,  and  quitted 

in^(!^n«    ^^  service.    At  Christmas  1763,  she  hired  herself  to  the  said 

hoax  the  Whit'    •^-  ^'9  ^P  serve  him  at  C,  and  L.y  till  Whitsuntide  1764,  9i  \L 

nituidefora        wages;  which  she  received.     At  the  same  Whitsuntide  she  hired 

y«w-  herself  for  one  year  to  the  said  J,  'I\  to  serve  him  from  that  time 

till  Whitsuntide  1765,  at  C,  and  L.  aforesaid ;  and  she  continued 

in  her  said  master's  service  at  C  and  L.  aforesaid,  under  the  said 

hirings,  from  the  beginning  of  January  1764,  till  the  beginning  of 

March   1765 ;  and  then  quitted  her  said  service,  and  received 

wages  in  proportion  to  that  time ;  being  lame,  and  not  able  to 

•erve  him  any  longer.  —  The  Court,  after  great  discussion  of 

the  subject,  and  examining  all  the  cases,  were  of  opinion,  in.coo- 

tradiction  to  the  reasoning  of  Dr.  Bum,  that  this  pauper  bad 

gained  a  settlement  in  C.  .*  and  the  order  of  two  justice§>  removing 

the  pauper  from  Z7.  and  B.  JP.  to  C  and  L.,  was  aii^rmed. 

Ifaienrantbe         374..    Rex  v.  RosSy   T.  T.  11  G.3.    Burr.  S.  C  688.  —  ?•  ^ 

hired  for  a  year,  i,|red  himself  for  a  year  to  JS.  AT,,  and  served  him  in  L.  only  three 

wlten^nto'IiSl'    days.     A  difference  arising  between  them,  M.  bid  the  pauper  go 

other  lerrice,      fbout  his  business.     On  which  he  immediately  ran  away,  and 

«{uits iu gpes  to  quitted  his  service;  and  hired  himself  to  W.  for  a  year,  at 2/.  15^ 

lea,  and  thai      a  year  wages,  and  served  W.  for  six  months  in  Whitchurch,   ^ 

Ktumitohb      ^j^gjj  insigted  on  W.*8  not  keeping  the  pauper  in  his  service.    ^' 

aarTMsoaato      P**^  ^^  pauper  his  wages  to  that  time  ;  and  the  pavper  quitted 

make  up  a  year,  ^^^^  service,  and  went  one  or  two  voya,q;es  up  the  nver  IVy^t  ^  ^ 

without  making  labourer  to  ft  bargemaster,  for  a  fortnight;  and  then,  at  fF.'s  re- 

A  new  contract,  quest,  and  with  M.'s  consent,  returned  into  W.*s  service,  without 

me  former  and    coming  to  any  new  agreement,  or  making  any  mention  of  wages.  He 

canuoTbe*^**      continued  in  W,'s  service  in  Whitchurch  seven  months,  being  a  raooth 

joined.  over  the  end  of  the  year  for  which  he  was  hired,  in  order  to  make 

out  his  lost  time,  and  then  received  his  wages,  his  master  deducting 
7^.  Sd,  for  the  breaking  of  a  plough.  —  Lord  Mansfield:  Here 
is  an  absolute  dissolution  of  the  contract,  by  both  master  and 
servant,  at  the  end  of  six  months ;  whereas  the  statute  requires  t 
continuance  in  the  same  service  for  a  whole  year.  The  nc^ 
service  cannot  be  connected  with  the  old  hiring.  —  Aston  J.  *J 
thii  case,  the  master  and  the  servant  had  nothing  more  to  do  vitfi 
each  other,  after  the  latter  had  quitted  tlie  service  of  the  former. 
It  is  not  like  the  cases  of  small  absences  and  little  excursion!} 
which  have  been  overlooked,  and  not  objected  to  by  the  master. 
Those  cases  proceed  upon  the  principle  of  the  contract's  being 
continued  and  not  dissolved ;  whereas  in  the  present  case  it  wtf 
totally  dissolved.  The  case  of  Caverstoall  v.  Trentham  is  verj 
strong  to  this  purport. 

(a)  Hey  V.  Inhabitant!  of  Crosoombey;Mit,  pi.  391. ;  and  Burr.  &  C*..V9*^ 
Ko.  SI5.  S,  P. 
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m.  Rex  t,  EUisfield;  H.  T.  17  G.  3.  Ca/c/.^.— The  pauper  was  Serricafora 
hited  on  the  6th  of  December  1778,  to  J.  Z).,  of  the  parish  of  E,,  ye*r  undtrtw^ 
to  serve  tiJJ  the  Michaelmas  1774.     He  went  into  the  service  the  Jj^  ''*|^"' 
next  day,  aod  continued  therein   till   nine   o'clock   on   the  said  ggaQiTLIilt. 
Miekadmas'datff  at  which  time  his  master  paid  him   his  wages^  meai^iftlMi 
and  the  pauper  took  his  clothes,  and  left  his  master's  house  and  diioontiiiiMiict 
senrice.    About  half  an  hour  afterwards,  his  master  came  to  him  doM  noi  wu^ 
in  the  said  parish,   and  desired  him   to  stay  with   him  r  but  the  ^?/^^^^ 
paaper  desired  a  sum  for  bis  wages,   which  the  master  refused  ;  ^^  mJ^kTA 
nying,  he  should  see  him  presently  at  B,  fair,  which   was  held  fnctioo. 
that  day  for  hiring  servants.     At  the  fair,  at  one  a'clook,  he  there  S.C.Doiigl. 
made  an  agreement  with  the  master  to  serve  him  till  Michaelmas.  3^^* 
followiog-,  1775,  and  went  into  his  service  that  evening,   beine.  ' 
the  eTentng  of  the  said  Michaelmai-day   1774 ;  and  continued 
therein  for  three    months.      The    pauper  thought    himself   at 
libertj  to  hire   himself  to    any  other    person    as  soon   as    he- 
left  hii  master's  house;    and    should    have    hired   himself  to 
soy  person  who   would  have  given     him  the  wages  1^  asked 
ofhis  master* — Lord   Mansfield:    There  is  not  the    differ- 
ence  of  an  iota  between  this  case   and    that   of  Fifehead ;  and 
every  argument  used   there  Would  apply  in  the  present.     It  is- 
aid  there,  as  here,  that  the  pauper  left  his  master's  service,. 
^  received  his  wages,   and  was  absent  some  time.     He  might  have 
[  hired  himself  with  any  other  master  during  his  absence.     Upon, 
Isi  return  he  does  not  agree  to  continue  the  old  service,  but  makea 
0  sev  contract  for  more  wages.     There  was,  therefore,  a  complete 
siModoameot  and   discontinuance.     The  ground   oa  which   the 
Court  vent  in  that  case,  and  which  holds  eq.ually  in  the  present,. 
Wi  that  the  Jaw  will  not  make  a  fraction  of  a  day ;.  and  th& 
fmoo  and  justice  of  the  case  is  with  the  settlement.     As  to  the 
^Bterruption    and     discontinuance.     Chappie    J.   observed    very 
pnperly  in  the  Fifehead  case,  that  upon  every  new  contract  there 
Assort  of  a  discontinuance  ;  and  that  the  law  of  connecting  two 
^Qgs  within  the  year,  which  was  now  settled,  could  not  have . 
^  supported,  where  the  first  period  was   suffered  to   elapse 
heforethe  second  contract  was  made,  if  this  were  otherwise. — 
^ox,  WiLLES,  and  Ashhubst  Js.  concurred. 

376.  tUx  V.    St,  Giles's  Reading,   T.  T.  18  G.  S.  Cold.  54.  —  Smjcas.  &»■■«?. 
^•lOothe  19th  day  of  December  1763,  went  into  the  service  of  ^]^J^ 
^n  who  then  kept  the  B*  Inn,  in  St,  M.  in  jR.,  under  a  general  ^y^USJ^H,. 
"^g  as  a  post-boy,  and  continued  in  that  service  for  the  space  Mrvant,  at  ite 
of  seieo  months,  when  he  married.     After  his  marriage  he  re-  comnmioamettt 
"^nedin  his  master's  service  in  St.  M,    for  the  space   of  four  ofthaiuc 
"«*thi,when  he  took  lodgings  in  the  parish  of  5^.  G.  in  A.,   and  J^^^jjlj^ 
'•""Tcd  thither  with  his  wife,  where  ne  slept  for  the  space  of  "^"^"^ 
*eres  months,  continuing  to  serve  his  master  for  the' whole  of  the  rhntJnTL. 
"^-mentioned  seven  months  without  coming  to  any  new  hiring^  ^  ^  ^**^ 
and  10  served  his  master  for  the  space  of  18  months  in  the  whole, 
a*^  then  left  his  service.  —  The  Court  were  of  opinion  that  these 
^ces  in  the  successive  years  could  not  be  connected  so  as  to 
^ve  the  pauper  a  settlement  in  the  parish  of  St,  M.,  because 
^der  a  general  hiring  a  new  hiring  for  a  year  is  presumed  every 
^cccttife  year,  and  at  the  commencement  of  the  second  year, 
^  pauper^  being  a  married  man,  was  incapable  of  biriog  himself 

u  2 
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Increiitebf       "    ST7.  Rex  ▼.    Underiarrow  and  Bradly-Field,   H.T.9QG,%.     . 

'^^^^T'"  ■  ^^^'  ^5-  —  ^-  ^a«  '^•'•ed  for  one  yefar  from    fVhiUuntide  1770 

ft^UitAi^.  to  Whitsuntide  1771,   to  2>.  B.,  in  the   township  of  V.  and  B., 

year,on the d»y  ^^^  the *y early  wages  of  18;.  The  pauper  entered  upon  her  service 

the  firtt  hiring  accordingly,  and  served  and  lived  with  B.,  in  (7.  and  B*^  under 

forhyour  ended,  the  said  hiring,  till  the  i2th  day  of  May  1771 ;  when  he  removed 

and  a  retaeval  ^j^jj  y^^  \^^q  ^y^^  township   of  S-,  and   she  there   continued  for 

iMu^°arenot  .*®^®°  ^*y*  '"  ^**  service ;  which  completed  her  service  of  one 
■ucfa adkam^  7^^^  under  the  said  hiring,  and  received  her  wages  of  ISs, ;  and 
Hnuiofce  of  the  then,  being  under  age,  hired  herself  again  to  the  said  D.  B.  for 
fr$t  tevmce  wi  another  year,  from  Whitmntide  1771  to  Whitsuntide  1772,  for 
will  defeat  a  |]ie  yearly  wages  of  25s,  /  and,  under  the  said  last-mentioned 
JJ^^^**""^  hiring,  continued  in  the  service  of  B.,  in  5-,  from  Whitsuntide 
&C  Dott  L  ^'^'71  till  Candlemas  following;  when,  her  master's  goods  being 
909.'      ^         distrained  and  sold  for  arrears  of  rent,   she,  by  mutual  consent, 

quitted  her  service,   and  received  her  wages  till  that  time. — 
I/ORD  Mansfield  :    The  point  is  fully  settled ;  and  we  are  all 
very  clear,  that  this  was  a  continuation  of  tlie  same  service  with 
an  increase  of  wages, 
flenrica  under  a       370.    Rex  v.   BagwoHh,   E.  T.  22  G.  S.     Cald.  179-  —  About 
Unngforas^r  nine  weeks  before  Old  Michaelmas   1780,  the  pauper  was  hired 
with  dlJItS^       by  f/.,  of  R,y  for  one  week,  at  2s.  6d.  a  week  wages,  and  con- 
praceding  ser*     ^'""^d  to  live  in  that  service  in  H.'s  house,  at  R.y  by   the  week, 
vioet  unte  any  ^'^^  ^^  Michaelmas,  and  received  her  wages  every  week.    During 
number  of  hir-    that  time  she  considered  herself  at  liberty  to  have  quitted  her 
inge  iWKn  wmI    service  at  the  end  of  any  one  week,  and  to  have  hired  herself  to 
Iswir^.  j^ny  other  person.     At  Old  Michaelmas  1780,  she  was  hired  for 

a  year  from  that  time,  and  she  served  till  about  a  fortnight  before 
the  following  Old  Michaelmas ;  when,  being  with  child,  she  was 
desirous  to  conceal  the  knowledge  of  it  from  her  master,  and  ^- 
plied  to  her  roaster  to  leave  her  service ;  and  they  parted  by  con- 
sent, and  he  paid  her  her  wages  up  to  that  time  :  she  was  employed 
in  the  same  manner  during  the  time  she  served  by  the  week  as 
under  the  hiring  after   Michaelmas.  —  Willes  J.  The  question 
raised  upon  the  merits  is  perfectly  clear:  The   pauper  did  not 
live  in  this  family  occasionally,   or  work  under   their  directions 
merely  as  a  day-labourer,  or  char-woman,  but  constantly  as  a 
menial  servant,  and  employed  throughout  in  the  same  services: 
and  a  hiring  for  a  year  with  a  year's  service  in   the  whole,  and 
.that  of  a  similar  nature  throughout,  though  it  is  made  up  of  several 
ihirings,  (provided  there  be  no  discontinuance)  gives  a  settlement 
—  BuLLER  J.  Here  is  a  continuance  in  the  service  for  a  year ; 
and  it  has  been  long  settled,   that  where  the   service  extends 
throughout  the  year,  you  may  couple  any  number  of  precedisig 
hidings  and  services  w{th  a  hiring  for  year.     The   extent  snd 
duration  of  the  several  preceding  services,   where  such  services 
have  been  similar,  have  never  been  adjudged  to   vary  the  law 
but  there  must  be  one  entire  hiring  for  a  year.—.  Ashhurst  J 
concurred. 
If  a  ■errant  be        379.   Rex  v.   Winter  sett,    E.  T.    23  G.  S.     Cald.   298.— Tl* 
ttiron  ill  on  the    pauper  was  hired  at  B.  statutes,  which  are  held  a  few  days  befor 
day  be  it  bire<|,   Martinmas,  to  7  •  0.,  of  the  township  of  S^  for  one  year ;  receive 
mad  ongoing  tp  j,^  f^  l^jg  godspennv  ;  and  was  to  have  3/.  3#.  for  his  wages.    Tb 
^^^jr^*JJ_       very  lijglit^nf  tq^  hiring  he  fell  iU,  and  continued  sick  and  unabl 
'  w^Ae  Bftfif-    to  go,  and  did  not  go  into  his  service  till  a  month  after  Martinmas 
«r*iwifei«ftiM  when  he  and  his  mother  went  to  the  master's  house,  who  beinj 
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from  home,  they  were  shown  to  his  wife,  who  complained  that  tonodvehim, 
tbe  pauper  had  not  come  to  his  service  according  to  the  agree-  but,  on  the  saw 
ment,  and  therefore  refused  to  receive  him  :  whereupon  the  pauper's  ▼*nys  xnotber 
mother  said;  "  We  must  fall  inio  your  willjbr  wages,  and  take  ••yinfr »»  hu 
*^jshat  you  mU  aUow  us;**  and  left  the  ]>auper  in  his  service,  ^S^^^LtbtXl 
where  be  continued  until  Martinmas  following;  when  the  mother  beleft  to  the 
was  sent  for,  and  received  for  4-8  weeks'  wages  after  the  rate  of  master,  be  is  left 
ls,Sd,ver  week  ;  being  less  than  the  rate  of  the  original  toages.  —  *"»  the  service, 
loED  Mansfield  :    The  service  never  commenced  under  the  !|!jf|f?*"2|^'* 
first  contract;  if  it  had,  no  doubt  the  master  must  have  supported  „ontb^e  * 
him  in  his  sickness.     But  that  is  not  the  question  ;  the  point  is,  tervice  newer 
that  the  agreement  acted  upon  here  was  a  fresh  agreement,  when  commences 
he  recovered  from  his  sickness ;   and  the  beginning  of  his  service  under  tbe  ftnt 
was  then.    Under  the  former  the  mistress   refused  to   receive  «»*™<^ 
him.    Then,  considering  the  old  contract  at  an  end,  the  actual 
wvicewsator  11  months;  that  is,  to  the  Martinmas  next i   and 
the  sabmitting  to  the  abatement  of  the  month's  wages  at  the 
end  of  the  year  is  an  affirmance  of  the  agreement  made  by  his 
mother ;  and  this,  as  rescinding  the  original  agreement,  destroys 
more  than  the  legal  or  constructive  service  ;   it  shows  also,  that 
there  was  no  hinng  for  a  year :  so  that  both  the  hiring  and  ser- 
vice roust  be  considered  as  imperfect  and  ineffectual.  —  Buller  J. 
If  a  servant  be  taken  ill  after  the  service  has  commenced,  the 
master  is  bound  to  support  him,  and  cannot  turn  him  away  on  that 
account.    But  it  is  not  true,  that  the  service  began  under  the 
first  contract :  that  was  executory :  it  was  made  some  days  before 
Martinmas,  to  commence  at  Martinmas;  and,  in  fact,  it  never 
commenced.     When  the  pauper  went,  they  made  a  new  contract, 
and  under  that  his  service  commenced.  —  Willes  J.  concurred. 

580.  Rexv.  Grendon  Undertvood,  T.  T.   23  G.  3.     Cald.  359.   Service  mider  a 
—W^B,,  the  pauper,  was  born  in  D.     At  B.  hiring-fair  1773,  hiring  a  few 
which  was  the  Friday  before  Michaelmas-day  (old  style),  he  hired  ^^  '^^'^  a« 
Wmself  from  Michaelmas  (old  style)  for  a  year  to  J.  //.,  a  farmer  f^^^'    • 
St  G.  [/.,  to  be  his  carter ;   and  had  \s.  earnest,  and  was  to  have  f^  *Midiad^ 
Swages,  and  go  into  his  master's  service  the  JVednesday  after  nuu  to  Mtehad- 
Miduulmas-day  (old  style):   the  pauper  accordingly  canie  that  mot,  and  under 
^y  in  the  afternoon' to  hi%  master's,  at  G.  17.,  where  he  had  some  *Wnng  again 
refredanent,  and  his  master  told  him  he  had  hired  another  servant  ^|^1^!^ 
m  the  place  he  had  hired  him  to  do;  but  that  he  wanted  a  man  dajt  after 
to  inilk  and  go  to  ploueh  ;  and  if  he  liked  that  work  he  might  Michadmat  till 
"^'•the  pauper,  thinking  himself  not  well  used,  refused  that  ^heiiichadmoM 
■*^ce,and  the  master  told  him  he  might  keep  his  earnest  and  go  •"^j^^"^ 
'jbcmi  bis  business;  upon  which  the  pauper  saia,  "  Am  I  at  liberty  ^^Zm^!^fat9^ 
**  to  hire  myself  to  any  other  person.^'    And  his  master  answer-  ^^i^^^  ler. 
ed  him  in  the  affirmative ;  both  the  master  and  pauper  looking  rice,  wiU  con- 
.  upoo  themselves  at  liberty  from  their  contract  with  each  other,  necttogivea 
f^pon  this  the  pauper  left  his  master's  house,  taking  his  clothes  ••wWinen*- 
>^  with  him,  and  went  to  an  alehouse  at  E,,  another  parish  about 
"w  a  mile  from  G.  U.;  and  in  the  course  of  the  same  afternoon 
^nmster  met  with  him  at  the  alehouse,  and  hired  him  to  serve 
the  place  of  milkman,  and  to  go  to  plough,  and  gave  him  2#.  6d. 
'^nest,  and  asreed  to  give  him  6/.  6s.  wages,  to  serve  him  from  that 
^e  till  Mimadmas  (old  style) :  upon  which  the  pauper  imme- 
.^^ly  entered  into  his  service,  and  continued  therein  till  the  next 
iwiwry;  whiMi,  his  master's  carter  having  left  his  place,  hia 
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master  hired  him  to  serre  the  place  of  carter  from  that  tlmeto 
Michaelmas  (old  style),  and  gave  him  \$.  earnest,  and  agreed  to 
•give  him  lOf .  6^.  additional  wages ;  and  the  pauper  continued 
that  service  till  the  next  M»c/Mz«^a5  (old  style),  and  received  his 
wages.    It  was  admitted  upon  the  argument,  and  appeared  upon 
the  almanack,  that  Michatlmas-day  (old  style)  was,  in  1779,  upon 
a   Sunday.  —  Lord  Mansfield.    In   this  case  it  is  exprettij 
stated,  that  on  the  Friday  before  Michaelmas 'day  the  pauper  was 
hired  for  a  year  from  Michaelmas.    It  is  then  expressly  stated, 
that  they  stood  in  the  relation  of  master  and  servant  from  Michad' 
mas  to  Michaelmas.    If  so,  it  would  be  repugnant  to  say,  that 
this  was  not  a  hiring  for  a  year.     The  case  itself  contradicts  the 
idea,  that  it  was  a  hiring  from  the  Wednesday  after  Michadmn. 
Then,  the  absence  was  matter  of  indulgence  on  the  part  of  the 
master;    and  whether  revocable  or  not,  is  so  common  in  these 
transactions,   and  so  reasonable  upon  the  commencement  of  a 
service,  that  it  never  has  been  considered  as  impeaching  or  affect- 
ing the  validity  of  a  contract.     But  under  all  these  circumstances 
I  consider  it  as  an  indulgence  which  the  master  might  revoke: 
what  passed  upon  the  Wednesday  was  a  conversation  respecting 
the  different  kind  of  labour  in  which  the  master  then  proposed  to 
employ  the  servant.     The  servant  gives  up   his  objection;  the 
master  betters  his  wages ;  and  the  service  goes  on  and  is  com- 
pleted.   It  seems,  therefore,  to  he  a  hiring  and  service  for  a  y^» 
.  without  any  interruption  on  account  of  the  short  disagreement.  — 
(a)Jnie9plS79.  WiLLES  J.    The  case  of  Wintersett  (a)  is  very  different  from  the 
.  present.     There,  after  an  absence  of  a  month,  the  mistress  refused 
to  receive  the  servant  without  a  new  contract ;  under  which  the 
servant  submitted  to  make  a  compensation  to  the  master  for  lost 
time  during  his   absence:   here,   on  the  contrary,   the  master, 
having  disappointed  the  servant  of  the  service  intended,  made  a 
recompence  to  the  servant  by  giving  him  another  service  and  ad- 
ditional wages.    Nice  distinctions,  subtleties,  must  not  be  admitted 
to  deprive  a  man  of  his  settlement.     As  to  the  rest,  as  the  whole 
was  the  transaction  of  a  day,  this  seems  to  be  governed  by  that  of 
Ellisfield  ;  where  the  Court  would  not  allow  the  fraction  of  a  day. 
—  BuLLER  J.  Whether  in  this  case  there  was  a  sufficient  service 
or  not  depends  upon  the  hiring.     The  whole,  therefore,  tumi 
upon  the  first  question  made,  Whether  here  is  a  hiring  for  ayear? 
for^  if  there  was  not,  there  could  be  no  valid  service  for  a  year. 
That  question,  then,  depends  upon  the  terms  of  the  contract;  and 
in  this,  as  in  all  other  contracts,  by  the  universal  rule  of  expound* 
ing  them,  all  the  words  must  have   effect  given  them,  if  pot 
sible.     Now,  the  whole  of  the  argument  on  the  other  side  turn: 
on  giving  only  part  of  them  effect.     The  case  states  expressly  \ 
hiring  for  a  year :  and  if  you  construe  the  conduct  of  the  servan 
in  not  coming  intp  his  service  till  the  Wednesday  as  an  act  < 
right  founded  upon  an  exception  in  the  original  contract,  yo 
overturn  that  contract ;  whereas  by  construing^  it  as  a  licence  c 
dispensation,  you  give  effect  to  the  whole.    If,  then,  after  th 
hiring  for  a  year,  which  is  expressly  stated  in  the  case,  the  leav 
of  absence  was  given,  absence  by  leave  is  the  same  thing  as  sei 
vice.     Upon  the  grouad  that  the  service  here  never  commences 
the  case  of  Witiieraett  has  been  relied  upon ;  but  does  not  appl; 
In  that  case,  the  pauper  did  not  go  to  his  place  till  a  month  m 
his  term  coromencea,  and  never  sent  any  notice  why  lie  did  n* 
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go.  Theredidnot  appear  to  hare  been  aoy  communication  of  any  kind 
heiween  his  master  and  the  pauper  during  all  that  time,  much  less 
8DJ  intimatjon  of  his  illness  and  inability  to  come  :  neither  did  it 
sppesTi  at  the  time  of  the  new  contract  being  entered  into,  thai 
be  insisted  upon,  or  any  way  brought  forward  this  plea.  There- 
fore, though  the  act  of  God  discharges  the  obligation  of  actual 
service,  it  did  not  appear  at  the  point  of  time  to  be  looked  to,  the 
time  when  the  first  contract  was  rescinded,  that  the  case  came 
under  that  rule.  It  follows,  that  the  pauper  was  there  hired  for 
Ji  months  only,  and  that  no  annual  service  ever  commenced. 

S81.  Rex  V.  Sulgrave,  E.  T.    27  G.  3.     1  T.  iJ.  778.  —  The  ifaiemuitb. 
pauper,  subsequent  to  his  gaining  a  settlement  at  6\,  was  hired  hired,  and  mtt* 
the  latter  end  of  November  1785,  to  J,  W.y  of  W.^  till  Michaelmas  ft«n  November 
then  next,  at  6/.  lO*.  wages.    Two  or  three  days  before  Michael^  ***d^^*'*"' 
vm  the  master  offered  him  the  like  sum  for  the  year  ensuing,  ^^^^^^^  ju^ 
which  the  pauper  did  not  think  sufficient.     On  Michaelmas^dau  bitmasteroffim 
the  master  offered  him  71.  7«.,  and  they  had  agreed  for  wages  all  to  hire  him 
but  the  expence  of  washing.     The  servant  had  no  intention  of  ''om  3iichael- 
leariog  his  master,  and  he  believed  his  master  had  no  intention  of  "wtfo^^ayear 
parting  with  him.     He  continued  in  his  master's  house,  and  did  J^i!^*S^ij-K 
what  was  to  be  done  as  usual,  but  without  any  obligation,  lodged  bedoet  not 
at  his  master's  house,  and  did  not  remove  any  of  his  clothes,  or  agree,  but  n- 
offer  himself  to  any  other  master,  nor  did  his  master  seek  af^er  nudnt  in  the 
snother  servant.     He  thought  himself  at  liberty  to  have  left  his  J^J"*,*!?^  *^JL, 
master  if  any  better  hiring  had  offered.     He  did  not  agree  with  jbSJjiS^i" 
his  master  on  this  day ;  but  the  day  next  but  one,  being  the  second  working  at' 
daj  afler  Michaelmas,  the  pauper  agreed  to  accept  the  71*  7s.  as  usual,  and  than 
before  offered  him  for  the  year  ensuing.     He  did  not  expect  that  accepts  the 
1ms  wages  were  to  be  due  on  the  following  Michaelmas,  but  at  the  ^*'!.J?lf'*'^ 
expiration  of  the  year,  from  the  'day  he  agreed  with  his  master  to  ^^^^^^l 
tccept  the  7/.  7s,;  and  he  continued  ih  the  service  till  the  WhiU  the  latter  hiring 
i«)tf»£r  following. — Ashhurst  J.  I  think  this  was  a  good  service  in  commenoeaon 
W.   All  that    the   statutes  require   is,    that   there  shall   be  a  ^^Mkhadmas' 
hiring  for  a  year,  and  a  continuance  in  the  same  service  for  a  ^y»«»dmay 
year.    Now  the  case  states,  that  in  November  1785,  the  pauper  ^7om« 
vtt  hired  to  jserve  till  the  Michaelmas  following.:    that  two  or  serrioeioaato 
three  days  before  Michaelmas  the  master  offered  him  the  same  gain  a  settle- 
vsges  for  the  next  year ;  that  on  Michaelmas-day  he  offered  him  mmxx, 
11'  7f.,  and  that  on  the  second  day  afte>  Michaelmas  the  pauper 
*Sreed  to  accept  the  71*  7^.  which  had  been  before  offered  :  it  is 
Luther  stated,   that  the  pauper  had  no  intention  of  leaving  his 
^^^BSxt^  and  that  he  did  all  his  master's  work  as  usual.  And  though 
he  thought  himself  at  liberty  to  leave  his  master's  service  on  the 
^^^mkS'dai/y  and  that,  when  he  agreed  with  his  master  the 
Ncoadday  after  Michaelmas,  he  considered  that  the  year  was  to 
k  coomuted  from  that  day,  yet  there  was  a  ffood  hiring  and 
'^'ce  for  a  year.    If  so,  the  only  question  is.  Whether  there  was 
My  discontinuance  ?  It  appears  from  the  case  that  there  was  not ; 
^ort!)e  servant  continued  m  the  same  capacity;  he  did  his  work  as 
ttual ;  and  if  he  had  continued  to  serve  for  half  a  year  without 
entering  into  any  new  contract,  he  would  have  been  entitled  to  a 
compensation  for  such  services  ;  the  law  would  have  implied  that 
k  continued  under  the  former    agreement,    and    would   have 
ineasured  his  damages  by  his  former  wages.    Then  he  must  be 
^^^  to  have  been  in  the  capacity  of  a  hired  servant  during  that 

u  4 


iQ6 


tXTTLEMSNT   BY   HIRING   AV9  SERVICE.      [Ch.  VL 


{a)Tm^S9l.  time.    This  is  like  the  case  of  Rex  t.  Croscbmbe .  (a)  There tfa^ 

pauper  was  hired  to  Dr.  Luctf,  who  lived  in  Si.  A-,  for  a  year,  and 
he  continuedx  with  bis  master  a  quarter  of  a  year  longer  without 
coming  to  any  new  agreement,  when  he  removed  with  his  master 
into  the  parish  of  St.  C.»  where  be  continued  six  months.    There 
was  a.  sufficient  continuation  of  the  same  service  so  as  to  give  the 
aervant  a  settlement  in  St.  C.    In  that  case  the  servant  was  at 
much  at  liberty  to  «quit  his  master's  service  after  the  £rst  year,  ai 
the  pauper  in  this  case  was  on  the  Michadmas-'dai/f  and  it  might 
«s  well  have  been  said,  that  in  that  case  there  was  not  a  coa- 
tinuanoe  of  tbe  same  service ;  but  there  the  pauper  gsuoed  a 
settlement  by  his  service  in  St.  C.  The  cases  which  were  cited  do 
.not  apply ;  n)r  one  was  determined  on  the  ground  of  there  heing 
no  fraction  of  a  day,  and  in  the  other  there  was  a  total  discon- 
tinuance of  the  service ;  and  though  the  service  was  only  dis- 
continued for  a  day,  it  could  not  be  coupled  with  the  subsequent 
one  so  as  to  give  the  pauper  a  settlemenL  —  Grose  J.    I  ag^^ 
with  the  counsel  who  argued  against  the  rule,  thut  two  serrices 
cannot  be  joined  if  there  be  a  chasm  between  them,  or  if  they  be 
not  ehisdem  generis  •*  but  in  the  present  case  there  was  no  chasm, 
and  the  services  were  ejusdem  generu  .•  First,  As  to  the  supposed 
interruption ;  it  is  stated,  that  the  pauper  was  hired  from  ^o- 
vember  till  the  Michaelmas  followingt  and  that  on  the  MickadiMt' 
day  his  master  offered  him  7/.  7s*  for  the  next  year,  which  he  did 
not  agree  to  accept  till  the  second  day  after  Michadmas;  hut 
I  think  that  the  moment  he  agreed  to  take  the  ?/•  7«*,  he  consented 
that  the  year  should  commence  from  the  Michaelmas'day^  when 
^he  offer  was  first  made.  Then,  as  to  coupling  the  services :  it  was 
4letermined  soon  after  the  passing  of  the  statute  of  8&  9  W*%* 
.  c»  SO.,  in  the  case  of  the  Inhabitants  of  South  MoUoUy  that  a 
service  for  half  a  year  under  a  hiring  for  a  year  might  be  jomed 
with  a  service  for  another  half  year  under  a  hiring  for  half  a  year, 
because  they  were  pusdem  generis  :  ^o  .here  the  first  hiring  and 
service  from  November  till  the  Michaelmas  following  may  be  coupled 
with  the  subsequent  one,  ^s  they  are  both  of  the  same  nature. 

382.  Rex  v.  Adson,  H.  T.  33  G.  3.  5  T.  R.  98.  —  The  pauper 
was  hired  in  C.  S.,  eight  days  after  Old  Michaelmas  1786,  to  the 
Old  Michaelmas  following,  and  continued  in  his  master's  ^'7'^ 
till  the  day  after  Old  Michaelmas-day  1787,  when  he  was  hired 
by  his  master  till  the  Michaelmas  following :  and  under  that  hinng 

,     ,      he  only  served  10  days.     The  Court  of  Quarter  Sessions  thought 
though^there  be  that  the  second  hiring  was  a  hiring  for  a  year,   but  that  th< 

pauper  had  gained  no  settlement  under  it,  as  he  had  not  servef 
40  0(0^.$  subsequent  to  that  hiring.  —  Thb  Court  were  of  opiiuoi 
that  the  pauper  had  gained  a  settlement  in  C.  S. 

383.  Rex  v.  Great  Chilton,  T.  T.  34  G.  3.  6  T.  R.  672.  - 
Blakeyt  at  Martinmas,  was  hired  by  Grenwellof  G.  C,  asuservai 
in  husbandry  for  a  year  commencing  from  Martinmas  s  his  wag< 
were  to  be  about  eight  pounds  a  year,  with  iheat,  drink,  washinf 
and  lodging,  in  his  master's  house.  He  entered  upon  his  service  i 
Martinmas,  and  resided  in  his  master's  house  in  G.  C  In  tl: 
beginning  of  the  ensuing  January,  he  married,  but  continued  as 
menial  servant  witli  Grentoell  until  the  May-day  following.  Sod 
days  before  May-day,  G.  and  the  pauper  agreed  that  the  paup 
with  his  wife  should  go  as  a  hind  to  reside  oo,  and  naanage  aootb 


A  lettleoieBt 
may  be  gained 
by  serving  a 
year  under  di^ 
Ibrent  hiringt, 
if  one  of  them 
be  for  a  yenr, 


not  40  dajt 
aerrice  under 
the  yearly 
hiring. 

If  A  be  hired 


to  aenre  m 
husbandry  for 
a  year,  ai  SI. 
a  year ;  and  in 
the  middle  of 
the  year  he 
marries,  and 
then  agrees  to 
aenre  Us  mas* 
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farm  which  G.  had  in  the  same  township  :  this  second  agreement  tar  at  •hind  for 
was  for  a  year  from  that  May-day,  and  the  pauper  was  to  have  5s*  a  a  year,  from 
week ;  the  house  to  live  in  rent-free,  and  some  other  trifling  per-  tl»t  time,  at  ^ 
quisites  as  persons  in  that  capacity  usually  have.    And  accordingly  ■  ^^^^*  *  ***i*f 
he  continued  to  serve  G.  as  a  hind  for  two  years  from  May-day^  h^^J^^a^ter 
being  daring  all  the  last-mentioned  period  a  married  man. —  Lord  fm^  belooginff 
Kenton  C.  J.     This  case  appears  to  me  not  free  from  difficulty  to  hU  master, » 
and  doubt,  but  upon  the  whole  I  think  that  the  pauper  gained  a  Mnrioe  under 
srttJement  in  G.  C.  To  the  case  of  Rex  v.  St.  Giles' s^ Reading  (a),  I  *T*T^ 
perfectly  accede,  but  that  cannot  decide  the  present  case.     There  ^^  trtStT** 
the  pauper  was  hired  generally,  which  the  law  construes  to  be  a  ^nt. 
luiing  ror  a  year,  at  a  time  when  it  was  competent,  to  him  to  /aW-^pl.sya. 
acquire  a  settlement  by  hiring  and  service ;   he  was   then  un- 
married ;  when  the  year  expired,  there  was  an  end  of  the  contract ; 
by  continuing  in  service  aner  that  time  the  Court  would  infer  a 
second  hiring  for  another  year  :  but  at  the  end  of  the  first  year  he 
was  a  naarried  man,  and  was  disabled  from  gaining  a  settlement  by 
a  service  under  a  contract  entered  into  at  that  time.     But  in  the 
present  case  the  pauper  was  unmarried  when  he  made  the  first 
agreement ;  and  though  he  married  in   the  course  of  that  year^ 
it  has  been  very  properly  admitted  that  that  alone  did  not  defeat 
his  settlement,  if  he  served  out  the  remainder  of  the  year  under 
the  original  agreement,  made  before  his  marriage.  But  it  has  been 
contended  that  that  contract  was   dissolved.      I   admit   that,  if 
there  were  an   end  of  the  relation  of  master  and  servant  when 
the  second  agreement  was  made,  the  pauper  could  not  gain  a 
settlement  in   G.  C,  but  I  do  not  think  that  that  was  the  case. 
An  alteration  indeed  in  the  man's  situation  took  place ;  perhaps 
it  was  more  convenient  for  him  to  live  with  his  wife  in  a  separate 
house,  than  to  continue  to  live  in  his  master's  family,  and  there- 
fore it  was   agreed   that  he  should  go  to  another  farm   of  his 
nuuter's  in  the  same  township.     But  that  alone  did  not  put  an 
end  to  the  former  contract.     If  a  master  who  had  kept  a  house 
and  an  establishment  of  servants,  chose  to  break  up  housekeeping 
in  the  middle  of  the  year,  and  to  put  his  servants  on  board 
^liBigeh  that  would  not  put  an  end  to  the  relation  between  the 
iDdster  and  his  servants,  nor  defeat  the  settlements  of  the  latter. 
Theo  it  was   objected,  that  the  servant's  employment   afler  his 
marriage  was  different  from  that  under  the  original  contract :  but 
1  cannot  discover  much  difference  ;  for  under  both  agreements  he 
^to  serve  in  husbandry.     And  even  if  the  nature  of  the  service 
^*Re  varied,  that  would  not  defeat  his  settlement.  A  footman  who 
^converted  into  a  butler,  would  gain  a  ssttlement  by  com- 
pleting a  year's  service,  notwithstanding  such   a  change  in  his 
^OD.     In  this  case  also  there  was  a  prolongation  of  the  time  of 
'errict,  imd  he  was  to  continue  half  a  year  beyond  the  period 
ORjpnally  agreed  upon;  there  was  also  an  alteration  of  wages 

a  ted  to  his  change  of  situation.  But  I  do  not  think  that  either 
ese  circumstances  affects  the  case.  The  whole  question  turns 
on  this,  whether  or  not  there  was  a  dissolution  of  the  former  con- 
tract ;  for  if  there  were,  the  second  agreement  was  made  at  a  time 
when  by  law  he  was  disabled  from  gaining  a  settlement  by  hiring 
snd  service.  I  speak  with  great  diffidence  on  this  case,  under- 
<  itandmg  that  the  majority  of  the  Court  are  against  my  opinion. 
Bat  it  strikes  me  that  there  was  no  end  of  the  relation  of  master 
and  servant,  even  for  a  moment,  during  the  whole  time  the  latter 


Jigfi  SETTLEMENT   BT   HIRINC^  ANP   SERVICE.      [Ch.VL 

continued  in  service ;  and  that  as  the  first  contract. was  not  diir 
solved  by  the  subsequent  alteration  of  situation,  the  pauper  gaioed 
a  settlenxent  in  G.  C.,  by  serving  more  than  a  year  under  a  yearly 
hiring  entered  into  when  he  was  an  unmarried  man.  The  case  of 
Rex  V.  Mton  warrants  this  opinion ;  though  that  indeed  appears  to 
be  a  more  doubtful  case  than  the  present,  because  there,  under  the 
second  agreement,  the  pauper  was  to  work  by  the  piece,  which 
*  seems  to  imply  a  liberty  either  to  work  or  not  as  he  pleased.— 

AsHHURST  J.     At  first  I  was  inclined  to  think  that  the  former 
contract  was  not  absolutely  dissolved,  and  that  the  second  was 
merely  a  continuation  and  modification  of  it ;  but  on  farther  con- 
sideration I  am  of  opinion  that  the  first  contract  was  entirely  pat 
an  end  to  by  the  second.     This  is  very  distinguishable  from  the 
case  o^  Rex  v*  Alton,  for  there  the  principal  alteration  was  in  the 
terms  of  the  contract  respecting  wages  ;  the  servant  was  to  be  paid 
by  the  piece  instead  of  by  the  year.     Whereas  in  this  case  there 
was  a  variation  also  in    other  circumstances.      Under  the  first 
contract  the  pauper  was  to  live  in  his  master's  house  as  part  of  hit 
family,  and  was  to  receive  his  yearly  wages  of  8/. :  under  the  new 
contract  the  terms  were  materially  altered,  the  servant  was  to  go 
into  another  farm  of  his  master's,  he  was  to  receive  weekly  wages, 
and  was  to  continue  in  service  for  a  year  from  that  time.    After 
the  second  contract,  if  the  master  had  wished  to  compel  the 
servant  to  return  to  his  own  house,  and  to  live  in  his  family  at  the 
former  wages,  the  latter  might  have  resisted  on  the  ground  of  the 
second  contract,  which  shows  that  the  former  one  was  abandoned, 
and  that  the  pauper  was  not  serving  under  it.     Then  if  the  second 
were  a  new  contract,  distinct  from  the  former  one,  the  services 
under  the  two  cannot  be  coupled  for  the  purpose  of  giving  the 
pauper  a  settlement,   because  at  the  time  of  entering  into  the 
second  he  was  married.  —  Grose  J.     I  agree  to  the  Alton  case; 
and  here  if  the  original  agreement  had  continued  in  force,  the 
pauper  would  have  gained  a  settlement  by  serving  a  year  under  it* 
But  the  question  is,  Whether  or  not  there  was  a  dissolution  of  the 
service  and  of  the  first  contract?  I  cannot  say  that  the  service  under 
the  second  contract  was  a  service  under  the  first,  because,  on  coor- 
paring  the  two  contracts  together,  it  appears  that  there  is  a  dif* 
ference  in  the  duration  of  the  term,  in  the  kind  of  service,  and 
in  the  wages,  the  former  of  which  is  the  most  material;  snd 
where  two  agreements  are  totally  inconsistent,  the  second  must 
operate  as  a  dissolution  of  the  first.     By  the  first  contract  the 
pauper  was  hired  for  a  year,  to  commence  at  Martinmas;  he 
served   under  that  till  Matf  following,  when  he  made  another 
agreement  with  his  master  for  another  year,  to  commence  at  tbst 
day.     Suppose  at  the  end  of  the  first  year  the  servant  had  said, 
that  he  would  no  longer  continue  in  his  master's  service,  for  that 
he  had  been  serving  under  the  first  agreement  only,  and  was  not 
bound  to  serve  under  the  second,  there  is  no  doubt  but  that  the 
master  might  have  compelled  him  to  serve  until  the  May  following 
by  virtue  of  the  second  agreement.     This  shows  that  the  second 
agreement  put  an  end  to  the  first.     It  is  not  necessary  to  lay  so 
much  stress  on  the  two  other  instances  of  difference  between  the 
two  contracts,  the  kind  of  service,  and  the  quantum  of  wa^ ;  } 
rely  most  on  the  alteration  of  the  term  of  service,  which  I  think  is 
decisive.  —  Lawrence  J.    It  seems  to  me  that  in  these  cases  no 
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i|ueitioo  arises  respecting  tbe  benefit  of  any  particular  settlement 
gained  by  the  pauper,  but  that  the  question  must  be  considered 
on  the  facts  as  between  the  two  contending  parishes,  because  if 
the  pauper  be  not  settled  in  one,  the  burden  of  maintaining  him 
and  bis  family  falls  on  the  other ;  and  therefore  there  can  be  no 
bias  in  favour  of  one  or  the  other  settlement.     In  order  to  gain  a 
settlement  by  hiring  and  service,  there  must  be  a  hinng  for  a  year, 
Bnd  a  service  for  a  year,  and  the  service  for  the  last  40  days  must 
be  performed  under  a  contract  of  hiring  entered  into  when  the 
pauper  was  unmarried.    Then  the  question  in  the  present  case  is. 
Whether  or  not  there  was  a  dissolution  of  the  first  contract,  and 
not  whether  there  was  a  discontinuance  of  the  service  ?  for  in  Rex 
V.  Si.  Giles'Sf  Reading,  the  pauper  continued  all  the  time  in  tbe 
master's  service ;    and   there   is   no   difference  in   this   respeqt, 
irhether  the  contract  be  put  an  end  to  by  flux  of  time  or  by  agree- 
ment.   The  only  way  in  which  it  can  be  considered  that  the 
pauper  gained  a  settlement  in  G.  C  is,  by  treating  the  second  as 
a  prolongation  of  the  original  contract;   and  it  has  been  argued 
that  by  Uie  second  agreement  the  pauper  was«  to  serve  until  the 
end  of  the  then  current  year,  and  for  six  months  longer.     But  it 
strikes  me  that  that  is  not  the  fair  construction  of  the  second 
agreement ;  at  the  end  of  the  first  six  months'  service  the  pauper 
did  not  agree  to  serve  for  six  months  after  tlie  end  of  that  year, 
but  for  a  year  to  commence  at  the  time  of  the  second  agreement. 
On  the  whole  it  appears  to  me  that  the  second  contract  was  dis- 
tinct from  the  former  one,  and  put  an  end  to  it,  because  the 
lecond  was  inconsistent  with  it ;   so  that  the  pauper  gained  no 
settlement  in    G.   C,  because  the  service  for  the  last  40  days 
was  not  performed  under  a  yearly  hiring  entered  into  when  he  was 
unmarried. 

384.  Rex  v.  Sutton,  T.  T.  41  G.  3.  1  Easi,  656.—  The  pauper,   Aserriceunder 
having  gained  a  settlement  in  C,  hired  himself  by  the  week,  to  ■''^'jnirhjrthe 
H.oi'  S,     Nothing  was  said  about  Sunday  in  the  contract  ;  but  ^^t  boanlin'^" 
the  pauper  worked  on  that  day  occasionally  when  asked  by  his  and  lodginir 
master,  without  receiving  any  additional  wages  :  though  he  some-  himself)f  no- 
times  received  some  victuals.     He  received  his  wages  every  Saiur-  thing  being  said 
Ay  night  or  Sunday  movniiig ;  and  resided  in  his  master's  house  fhout  Jutidoy, 
doriflg  no  part  of  the  time,  but  boarded  himself.     That  at  the  wolking'^JhiL 
nptration  of  nine  months,  on  his  master's  family  servant  going  dajocciuioD. 
away,  the  pauper  was  hired  in  his  place  for  a.  year,  at  12/.  per  ally  when  asked 
oiftsof,  and  served  1 1  months  under  that  hiring.     The  Sessions  hy  his  master, 
teig  of  opiDion  that  the  pauper  gained  a  settlement  in  S.  under  ^*^o"*  "ddi- 
«A  hiring  and  service,  confirmed  the  order.  —  Lord  Ken  yon  tlwujrhTe^oin 
C*  3.   It  has  now  been  too  long  settled  to  be  recalled,  that  if  times  received 
•I^be  a  hiring  for  a  year  and  a  service  for  a  year,  though  but  a  TictualsaVQajlie 
^^^  part  of  the  service  were  performed  under  the  yearly  hiring,  joined  with  a«r- 
-S  settlement  will  be  gained.     But  an  attempt  has  been  made  to  ^'ceundera 
iatroduce  a  new  head  of  settlement  law,  (^  which  I  have  no  know-  J^Jj^*?*'** 
ledge,  under  a  notion  that  only  services  ejusdem  'generis,  as  it  has  y^t.  M>aai» 
been  said,  can  be  joined.     That  term  got  into  fashion  some  time  confer  *tettf«. 
Sgo.    At   that  period   Foster  J.    thought  that  settlements  were  ment  by  hiring 
too  easily  acquired  by  the  construction  which   the  Court  was  "od  sendee  f^ 
ioclined  to  put  on  the  statute :   but  since  then  the  leaning  has  *  ^*^* 
been  in  favour  of  them ;  and  it  has  been  supposed  that  a  person  , 
ought  to  gain  a  settlement  in  that  parish  where  he  has  laboured 
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for  a  certain  time,  as  a  reward  for  his  labour ;  a  strange  idea,  it 
examined ;  because  somewhere  or  other  he  must  at  any  rate  be 
maintained  if  he  be  in  want  of  it.     I  know  not  how  to  state  this 
as  a  question  upon  which  any  doubt  can  be  made.    The  pauper 
was  hired  by  the  week :   nothing  was  said  about  Sunday ;  it  is 
▼ery  seldom  that  there  is  :  Why  then  is  that  day  to  be  excluded? 
If  a  servant  be  hired  for  a  year,  nobody  doubts  but  that  Sundayt 
are  included.     Then  why  not  included  in  a  weekly  hiring,  if  no 
exception  be  made  ?     The  Sessions  have  found  that  there  was  a 
hiring  by  the  week,  which  must  mean  the  whole  week.    There  is 
nothins  stated  to  show  it  was  otherwise  intended.    The  pauper 
was  paid  sometimes  on  the  Saturday^  sometimes  on  the  Snndatn 
and  whenever  the  master  ordered  him  to  do  any  work  oq  the 
Sunday,  he  did  it.     What  is  to  be  concluded  from  thence,  but 
that  it  was  his  <luty  to  do  so.     How  do  these  facts  show  that  he 
was  not  under  the  master's  control  on  the  Sundays  as  well  as 
other  days  of  the  week  ?    In  Rex  v.  Wrinston,  it  appeared  from 
the  circumstances  that  Sundays  were  excluded.     But  it  is  said, 
that  the  services  cannot  be  joined,  because  they  were  not  ejiudem 
generis,    I  really  know  not  what  that  means,  nor  where  the  line  is 
to  be  drawn.     Suppose  a  postillion  was  made  coachman ;  would 
those  be  deemed  services  ejusdem  generis  ?    It  is  said,  that  he  was 
first  an  outdoor  servant  and  then  2l  family  servant :  but  I  do  not 
know  what  difference  that  made  in  his  services.     Upon  the  whole, 
I  cannot  do  better  than  adopt  what  the  justices  below  have  done: 
they  have  determined  that  there  was  a  continuing  service  for  a 
year  and  a  hiring  for  a  year,  and  that  he  gained  a  settlement;  and 
I  think  they  are  warranted  by  the  authorities  in  that  conclusion. 
—  Grose  J.     First  it  is  objected  that  the  servant  was  not  under 
the  control  of  his  master  the  whole  year.     Secondly,  that  tlte 
services  were  not  ejusdem  generis,  and  therefone  cannot  be  joined. 
As  to  the  first,  it  is  said  that  Sundays  were  not  included  in  the 
weekly  hiring*     But  why  not  ?     The  hiring  was  by  the  week,  and 
nothing  was  said  about  Sunday :  and  he  did  whatever  his  master 
bid  him  do  on  that  day.     What  are  we  to  collect  from  thence,  but 
that  the  parties  considered  that  Sunday  was  included  ?  and  the 
justices  have,  by  their  order,  found  that  it  was.     Then  2dly,  as  to 
the  services  not  being  ejusdem  generis  ;  under  both  contracts  the 
pauper  was  a  servant  in  husbandry,  only  boarding  in  the  one  case  out 
of  the  master^s  house,  and  in  the  other  boarding  in  it.     Then  what 
is  this,  but  the  same  sort  of  service  throughout?  —  Lawbekce  J- 
assented.  —  Le  Blanc  J.     I  cannot  see  upon  the  facts  stated, 
that  the  service  under  the  one  hiring  was  of  a  different  nature  from 
that  under  the  other.  —  Order  confirmed. 
A  pftQper,  385.  Rex  v.  Datdish,    H.  T.  58  G.  8.   I  B.  &  A.  280.—  Rc- 

beforetheeipi*  moval  from  C.  //.  to  Z).  —  Order  confirmed,  subject,  &c. —  The 
iT**^"  OooM  pa"P«''»  *>y  indenture  dated  September  S,  180*,  was  bound  ap- 
hfradhenelf^'  prentice  by  the  parish  officers  or  J5.,  to  i?.  P.  of  that  place,  till  she 
and  MTved  for  should  attain  the  age  of  21 ;  whilst  under  this  indenture  she 
one  year,  the  served  J.  B.  with  R.  P.'s  express  consent,  for  two  years  in  the 
lastfourmoflths  parish  of  Z).,  after  which,  in  May,  1812,  she  hired  herself  as  a 
^beri^.  yearly  servant  to  Mrs.  B.  of  C.  H.  for  4/.  a  year.  In  the 
tares  bad  ex-  '  September  following  the  indentures  expired.  At  the  end  of  her 
piredt  and  then  y^ar,  the  pauper  again  hired  herself  for  another  year  to  Mrs.  B; 
hired  benelf  to  and  served  10  months  under  this  last  hiring.     There  was  no  in- 
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terruption  between  the  two  services;    The  first  year's  service  the  nunc  pcnon 
irilh  Mm.  B.  was  without    the  knowledge  and   consent   of  the  ^^  another 
master.— Lord  Ellenborough  C.  J.    if  this  were  res  integrOf  y««'>huti.*iv*jl 
dierenaight  be  some  difficulty  in  admitting  the  principle  that  a  ^J^  thl^the' 
service  without  a  contract  might  be  coupled  with  service  under  first  service 
one,  to  as  to  gain  a  settlement,  but  that  having  been  decided,   (althoagh  wtth- 
thfs  case  ranges  itself  under  the  same  class.     Here,  afler  Sep*  out  the  consent 
imier  1812,  when  the  incapacity  ceased,  the  pauper  became  a  °J  !|?!*^'**'**> 
regular  servant  to  Mrs.  B,     There  is  no  interruption  in   that  njiffhtbe^i-' 
leryice,  and  she  continued  there  above  a  year  after  that  time ;  piJI  with  the 
she  therefore  gained  a  settlement  at  C.  H,-^  Batley  J.  con-  serrice  under 
corred.  —  Abbott  J.     The  first  contract  was  either  valid  or  void ;  the  lestcontraet^ 
if  valid,  then  there  is  a  good  hiring  and  a  good  service ;  if  void,  "^  ^'"l^SLh^ 
then  the  first  year's  service  will  J)e  a  year's  service  under  no  ^^^^JjJ^ 
contract  at  all,  which,  according  to  the  argument,  it  is  admitted  Qj^nt 
maj  be  coupled  with  the  service  under  the  second  hiring.     In 
either  case  the  settlement  is  at  C.  //•  —  Holroyd  J.  concurred. 
—  Order  of  sessions  quashed. 

386.  Rex\.  FiUongley,  H.  T.  58   G.  3.  I  B.  &  A.  S19.  —  Re*  AMmceunder 
no?al  from  C.  to  F.  —  Order  confirmed,  subject,  &c.    The  pau-  *  hiring  for  51 
per  being  settled  in  the  parish  of  F.,  previous  to  Old  Michaelmas^  ^**^*?*?^ 
in  the  year  1812,  was  hired  by  one  }V.  H.  of  A.,  from  the  then  "^^^^^^ 
next  Old  Micha^mas,  for  a  year,  at  71,  lOs.  wages ;  at  the  same  previous  hiring 
time  the  said  fF.  //.  said  to  the  pauper,  that  he  did  not  know  the  for  a  year,  sots 
cuitom  of  the  parish  as  to  hiring  for  a  year  or  51  weeks ;  that  to  confer  a 
he  woald  inquire^  but  he  believed  it  must  be  for  a  year,  and  hired  •«**l«''»«^ 
him  for  a  year.    The  pauper  entered  into  the  service  in  pursuance 
of  this  contract,  three  or  four  days  after  which    fF.  H,  (having 
previously  to  the  pauper  coming  into  his  service  ascertained  that 
the  practice  of  the  parish  was  to  hire  for  51   weeks)  asked  the 
pauper  whether  he  would  consent   to  the   hiring  being  for  51 
weeks,  to  which  the  pauper  consented.   He  continued  in  Mr.  i/.*8 
service  until  a  week  before  Old  Michaelmas  in  the  next  year, 
when  the  said   JV,  H.  paid  him  the  7/.  lOf.  for  his  wages,   and 
asked  him  to  stay  on  till  Old  Michaelmas^  which  he  agreed  to  do 
on  being  paid  for  it;  he  staid  till  Old  Michaelmas^  and  received 
hM,  for  that  time.  -'  Lord   Ellbmborouoh   C.  J.     If  the 
statutes  are  to-  be  strained  in  any  respect,  it  seems  to  ine  that  the 
ntind  revolts  much  more  from  coupling  a  previous  service   with  a 
sobsequent  hiring  for  a  year,   than  from  the   conclusion  to  be 
Wn  in  the  present  case.    I  think  this  case,  therefore,  within  the 
bits  of  the  former  decisions.     If  it  were  now  for  the  first  time 
under  our  consideration,  I  should  be  disposed  to  pronounce  a 
Cerent  judgment,  but  the  decisions  are  so   numerous  upon  the 
<obfect,  and  we  should  overturn  so  many  settlements  if  we  were 
to  OTerrule  them,  that  I  feel  myself  bound  by  their  authority  to 
hold  this  to  be  a  good  hiring   and  service. —  Bayley  J.     I  am  of 
the  tame  opinion,  upon  the  ground  of  the  authorities  alone.  There 
u  in  this  case  a  hiring  for  a  year,  and  a  service  for  a  year,  and 
that  according  to  the  decisions  will  be  sufficient  to  confer  a  settle- 
ment.—  Abbott  J.     I  am  of  the  same  opinion,  and  I  think  that 
it  ii  better  to  abide  by  the  fixed  and  settled  rule  of  construction         '      ' 
given  ^y  the  decisions,  than  to  introduce  any  new  questions  by 
departing  firom  them.  —  Holroyd    J.    concurred.— 'Order  of 
Sessions  quashed. 
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The  fatlier  of «        387.  Rex  V.  St.  Mary,  Kidwelly,  E.  T.  5  G.  ♦.  2  B,Sf  C.750.— 

pauper,  aged  14  Hpon  an  appeal  against  an  order  of  two  justices  for  the  removal 

yean,  agreed  of  fF.  W.,  his  wife  and  children,  from  S(.  M>  K.,  in  C,  to  L.,  in 

by  parole  to  tj^g  game  county,  the  Sessions  quashed  the  order,  subject,  &c.— 

roakw  iTT  ^"  *^®  '"^^  ®^  ^^®  appeal,  the  appellants  admitted  thai  the  legal 

for  frafhinn  hia  settlement  of  the  pauper,   W.  IV,,  had  been  in  the  parish  of  L*, 

trade  to  the  b«t  contended,  that  he  had  gained  a  subsequent  settlement  by 

pauper  for  11^  hiring  and  serriee.     The  appellants  proved,  that  when  ^.  wsa 

""^**»"    The  about  14  years  of  age  he  lived  with  his  father,  in  the  parish  of 

XiJ^^%  S/.  /.,  in  the  county  of  C,  and  being  desirous  of  being  apprenticed 

und^that  ^^  ^  shoemaker,  his  father  agreed  with  one  </.  1\  a  shoemaker,  io 

agreement.  the  parish  of  Si,  L,  to  give  him  }Lls.  for  teaching  his  son,  the 

At  the  end  of  pauper,  the  trade  of  a  shoemaker,  for   12  niOBtbS)  the  fathei 

that  period,  the  fincling  the  pauper  lodging,  and  every   thing  else  during  that 

father  agreed  ^jj^^      jl^^  pauper  served  the  whole  12  month*  under  that  agree- 
that  his  ion  ^      r»»L    ^     '^  .    J     ^  ., .         L    ^  ^u  ^-  «•« 

should  work  iTient.     There  was  no  mdenture  or  wntmg,  but  the  pauper  con- 

for  the  shoe-  sidered  it  as  an  apprenticeship,  and  hi&  father  and  master  treated 
maker  for  12  and  Spoke' to  him  as  an  apprentice  during  sucli  12  months ;  and 
months,  mak-  his  father  and  master  told  him  there  was  1/.  1*.  paid  for  teaching 
ing  *?^^  8*  him  the  trade.    The  pauper's  father,  at  the  end  of  the  year,  came 
fint sht  montio,  ^^  *"  agreement  with  T.,  that  the  pauper  should  work  with  T.  for 
and  4d.  per  12  months,  making  shoes  at  3d.  per  pair  the  first  half  year,  and  at 
pair  the  laat  six  4rf.  per  pair  the  remaining  half  year.     The  pauper  worked  with 
months;  under  him  about  six  months  under  that  agreement,  and  then  went  away 
thu  latter  ^^^^i  worked  at  several  places,  until  his  marriage,  which  happened 
pau^terved  ^^85.     He  soon  afterwards  removed  to  the  parish  of  St,  M.— 
six  months  Bayley  J.  The  question  in  this  case  is,  Whether  a  settlement  has 
oTily:  Held,    .  been  gained  by  hiring  and  service?    In  this  case  there  was  a  coo- 
that  this  latter  tract  of  hiring,  but,  under  that  contract,  there  was  only  a  service 
aarice  could  f^^  gjj^  months.     If,  however,  that  service  can  be  connected  with 
nected  with  the  ^^®  service  of  the  preceding  year,  then  a  settlement  was  gained 
■erriceofthe  i^  the  parish  of  St,  I.     Now,  in  order  to  gain  a  settlement  by 
former  year,  so  hiring  and  service,  the  service  must,  be  under  a  contract,  creating 
as  to  give  a  the  relation   of  master  and   servant.     Here,   the  first  contract 
■^•"^"'Jj*"**"  created  only  the  relation  of  teacher  and  scholar,  and  the  service 
fimagreement  ^"^^^  *^  "^^  being  under  a  contract  of  hiring,  cannot  be  coupled 
created  the  re-  ^^^^  ^6  subsequent  service.    Rex  v.  Bilborough  {a)  is  an  authority 
lation  of  teacher  in  point.     There  the  master  agreed,  by  parol  contract,  to  teach 
and  scholar,  and  the  pauper  to  make  stockings  during  the  year,  for  which  he  was  to 
not  tliat  of  receive  2/.  2^,,  and  the  pauper  was  to  have  his  earnings,  paying  his 
«^anVand  the  '"^*'^''  ^o^  ^^^  "se  of  the  frame,  &c, ;  and  the  pauper  continued  in 
whole  year's  ^^  service  a  year  and  a  half,  and  it  was  contended,  that  the 
aervice,required  paiipcr  gained  a  settlement  by  hiring  and  service ;  but  the  Court 
to  confer  a  set-  said  that  the  pauper  never  contracted  to  serve  the  master,  and  that 
tiement,  must  the  only  agreement  was,  that  the  master  should  teach  the  pauper 
trarto*con^°*  for  a  year.     In  the  present  case,  there  was  no  obligation  on  the 
tracts  creating  V^^  ^^  ^^^  pauper  to  serve  the  master,  nor  could  he  have  been 
the  relation  of  punished  for  refusing  to  do  so.     The  relation  existing  between 
master  and  them  was  that  of  teacher  and  scholar.     Now,  although  it  be  clear 
••"'*"*•  that  services  under  different  hirings  may  be  connected,  so  as  to 
(a>iifai(^pl.88S.  complete  the  year's  service,  yet,  the  whole  of  the  several  serrices 

contituting  the  year's  service,  must  be  under  a  contract  or  con- 
tracts, creating  an  obligation  to  serve.  In  this  case,  there  was  not 
any  obligation  on  the  pauper  to  serve  under  the  first  agreement. 
That  service,  therefore,  not  being  a  service  under,  a  contract 
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creating  the  relation  of  master  and  servant,  cannot  be  conne(;ted 
with  the  subsequent  service ;  and  there  being  only  a  service  of  six 
months  under  a  contract  of  hiring,  no  settlement  A^as  gained.  — 
LittledaleJ.  In  order  to  gain  a  settlement  by  hiring  and 
senrice,  the  service  must  be  for  a  year,  under  a  cootmct  dr  C6a- 
tracts  creating  the  relation  of  master  and  servant.  The  pauper 
served  only  si^t  oMiiths  under  such  a  contract.  The  contract 
under  vbtch  he  served  during  the  former  year,  created  the  relation  • 
«f  master  and  scholar,  and  not  that  of  master  and  servant.  The 
service  under  that  contract,  therefore,  cannot  be  connected  tvith 
the  service  under  the  subsequent  contract,  for  the  effect  of  that 
would  be,  to  enable  the  pauper  to  gain  a  settlement  by  a  service, 
partly  under  a  contract  of  hiring,  and  partly  under  a  contract  of  a 
different  description  ;  whereas  the  entire  year*s  service  ought  to  be 
under  one  contract  of  hiring.  —  Order  of  Sessions  quashed. 

X.  Of  Service  in  different  Places* 

S88.  Rex  ▼.  AsJitop,   T.  T.    12  A.  3fS5.— The  pauper  wa«  AMnrkecriP 
hired  for  a  year  in  the  parish  o<f  ^4.,  where  she  served  for  half  a  h«lf  ayearm 
year,  and  then  the  master  and  she  removed  to  the  parish  of  P.  to  ?"JL'*^^'  ?"* 
another  farm,    where   she  continued   the   rest   of   the  year.  —  toothw-wnSirf 
Pabker  C.J.  Before  the  making  of  the  IS  &  14  Car,  2.  no  person  ^^iii,  thc«Mii« 
was  removable,  nor  by  that  statute  after  40  days  are  expired,  master,  it  nfl^ 
But  by  the  3&4f  fV.&  M.,  such  40  days  are  to  be  computed  from  fc»«>»t» 
a  notice  in  writing,  which  must  be  published  in  the  church.     All   S.C.  ^oleylS^ 
this,  however,  extended  only  to  such  persons  as  were  removable.  S^ttikftem.JS. 
But  a  servant  coming  into  a  parish  with  his  master  is  not  re- 
movable.   The  act  3  &  4  W,&M.  goes  on  to  make  a  farther  pro- 
vision, that  any  unmarried  person,  &c,  being  lawfully  hired  into 
any  parish  for  a  year,  such  service  shall  be  adjudged  a  good  set- 
tlement.   As  it  stood  upon  this  act,  there  was  a  qucere  what  was 
the  meauing  of  the  words,  "  such  service  ;"  whether  such  service 
should  relate  to  the  contract  for  a  year,  or  to  the  40  days  ?     But 
the8&9  fF.S.  clears  up  that  point,  that  the  words  *'  such  service" 
vere  to  relate  to  the  contract,  and  to  prevent  persons  running 
a*ay  from  their  service,  but  it  cannot  relate  to  the  40  days.     So 
that  Jf  a  person  be  hired  to  a  master  in  one  parish,  and  go  with 
him  and  serve  him  40  days  in  one,  and  go  with  him  into  several 
others,  and  serve  40  days  in  each,  and  serve  his  master  for  one 
vhole  year,  that  parish  in  which  he  continues  last  for  40  days 
^^e  the  end  of  the  year,  shall  be  the  place  of  his  settlement ; 
but  if  he  run  away  from  his  master  during  the  space  of  that  year, 
'^  gains  no  settlement  at  all.     And  the  reason  why  the  40  days' 
residence  gains  a  settlement  is,  because  he  comes  there  with  his 
carter, and  you  cannot  remove  him  or  h^r  from  his  or  her  master ; 
^1  therefore,  being  once  so  far  settled  that  they  cannot  be  re- 
lived, that  is  accounted  a  settlement.     It  would  be  the  hardest 
^^^  imaginable  upon  servants  who   come  to  London  with  their 
"^ten,  and  live  one  half  of  the  year  in  London^  and  the  other 
»^  in  the  country,,  to  be  incapable  of  gaining  any  settlement  at 
^1>  which  can  be  done  upon  no  other  construction  of  the  statutes, 
—By  the  Court.     The  settlement  is  at  P. 

389.  Hex  V.  Elderslei/,  M.T.  4  G.  1.  MSS.  —  A.  hired  himself  If  •  Mnraiitt* 
*w  a  year  to  be  warrener,  in  the  parish  of  £.,  in  atfratren  there,  Wwdtotwo 
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maaten  in  dif-  tQ  joint  occupiers  of  it  who  lived  in  two  parishes,  distant  from  the 
fercnt  pamhea,  parish  of  E*  He  dieted  and  lodged  for  eight  weeks  with  one  of 
'u^***!!**  I^  the  occupiers;  and  for  the  rest  and  last  part  of  the  time  in  the 
fjvjj   "  warren.  —  Per  Curiam  :  His  settlement  is  in  E, 

tTV'  ^  A  390.  Fevershamv.Gravenny,  T.T.  5G.I.  Jbr/.221.— Amaid 
two-thirds  in  ^**  hired  for  a  year  to  a  master,  and  served  for  a  year.  The 
one  parish,  and  house  stood  in  two  parishes.  The  master  lay  in  the  parish  of  i4., 
one-third  in  and  all  the  service  was  done  to  the  master  in  A.,  but  the  miud  lay 
another,  a  s^-  |q  the  parish  o£  B,i  in  the  same  house.  —  The  Court  referred  it 
1^1* ^Wch  *®  Eyre  J.  on  the  assizes;  and  he  conferred  with  two  other 
she  lodges.         Judges,  and  all  three  were  of  opinion  that  she  was  settled  in  B. 

wrhf^re  shfi  i&.v  s 

S.C.Foley,l9^  891.  Hex  v!  St.  Peter's,  Oxford,  T.  T.  8  G.  1.  Burr.  S.  C.422. 
^*av^rbv  — '^^®  pauper,  N-,  was  hired  at  Christchurch,  nn  eitra'parockial 
a  lodger  in  an  place  in  Oxford,  on  the  I6th  Mat/  1717,  for  one  year,  to  Mr8.C., 
•ztraparochial  who  then  lived,  and  ever  since  hath  lived  with  her  son-in-lair, 
place,  who  goes  Dr.  C,  canon  of  Chrktchurch  College  aforesaid,  as  a  sojourner  or 
with  her  mis-  boarder  ;  and  continued  in  her  service  there  till  the  month  of-— 
^JJJ^^  *^jlj  in  the  same  year ;  when  Mrs.  C.  went  upon  a  visit  to  her  son, 
nod^ona  '  Mr.  J'.,  in  the  parish  oi Faxjoley,  where  she  continued  three  month* 
♦iait,gainsa  Upon  the  said  visiti  and  N.  witfi  her  in  her  service  all  the  three 
setdementby  months ;  at  the  end  of  which  the  mistress  returned  to  Christchurck, 
^uT^  ^  '*!l  ^^^  there  the  year's  service  expired,  she  having  served  her  mis- 
^MriiAu'  *"  *"  ^^®**  '^^  whole  year  in  pursuance  of  the  first  hiring.  The  question 
&C.FoleT,l98.  ^^9  Whether  this  N,  gained  any  settlement  in  Favoley  Courtj  bj 
Stra.  524,  living  with  her  mistress,  who  was  only  a  visitor  ?  —  The  whole 

Sett.  &  Bern.  Court  were  of  opinion,  that  the  settlement  of  the  servant  does  not 
los.  at  all  depend  on  the  settlement  of  the  mistress  ;  for  if  a  master  or 

8  Wtod  SOL  ^  mistress  hire  a  servant  for  a  year,  and  afterwards  remove  from  one 
But  see  Rex  «.  parish  to  another  during  that  year,  it  may  be  properly  said  that 
Alton,|)o«<,sao.  the  servant  is  hired  in  every  parish  he  shall  go  into  with  his  master 
where  it  is  said  or  mistress,  and  the  parish  where  he  lives  with  his  master  or  mis- 
by  Lord  Mans-  i^q^  ^j^g  Jag^  4^  j^ys  o£  his  or  her  year,  is  the  place  of  his  or  her 
•5uielS>^  settlement.  —  Eyre  J.  held,  That  if  a  man  be  hired  in  Ireland  for 
have  irt^^ihis  ^  J^^^f  and  afterwards  come  within  the  year,  and  live  in  England 
case  accurately,  for  the  last  40  days  with  his  master,  that  is  sufficient  to  gain  a  set- 
But  note,  the  tlemcnt.  —  Fortescue  J.  said,  The  old  law  was,  that  the  first 
report  in  Bar"  night  any  person  came  into  a  town  or  parish  he  was  called  a 
^bed*!^  stranger,  the  second  night  a  sojourner,  and  the  third  night  an  in- 
die original  habitant ;  and  the  order  removing  her  from  5/.  P.  to  Fawy  Court 
record,  in  con-  was  confirmed, 
sequence  of  what  fell  from  Lord  M. 

A  serrioe  oer  ^^^'     ^^'  P^^^'s  Oxford  v.  Chipping  Wycomb,   M.  T.   9  C 1. 

foim^un^a  ,1  5/ra. 528.— The  master  of  the  Oxford  stage-coaches  hired  a 
hiring  for  a  servant  for  a  year,  to  stay  in  an  inn  in'  ^T.,  where  the  coach  baited, 
year,  in  a  dif-  to  take  care  of  the  horses :  he  lived  there  for  the  whole  year,  but 
ferent  parish  inasmuch  as  the  master  lived  all  the  while  in  O.,  the  Sessions  ad- 
STi^ter  judged  the  settlement  of  the  servant  to  be  with  him.  —  Et  pbR 
dwe^gaina  a  CuRlAM :  The  order  must  be  quashed,  for  the  settlement  is  gained 
settlement  by  the  service,  which  was  in  W. 

there.     S.C.  Fort.  315. 

llieserrice  S9S.  Bex  v.   Whitechapel,  E.  T.   11  G.  I.  MSS.—the  (^ 

need  not  be  stated.  That  the  pauper  was  hired  for  five  years  at  JV.  t  j  work  m 
jperformed  at  a  glass-house,  ana  was  to  have  10*.  a  week  ;  and  to  provide  nim- 
the  place  whore  ^^jf  ^j^jj  ^ j^^^  lodging,  Sec.    It  was  insisted,  that  the  meaning  ot 
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die  ttatute  was  for  menial  servants ;  and  that  this  man  was  not  the  sevant 
part  of  his  naasler's  familv,  and  might  have  heen  removed,  whereas  ^^es. 
scerrsot  is  cot  removable. -i- Per  Curiam  :  The  act  does  not  S.C.Foley,i4$« 
prescribe  my  terms  to  be  observed  between  master  and  servant,  2  8eM.Ca8.l20, 
In  this  case  the  hiring  was  different  from  the  usual  way,  but  he  *  ^      ^^'    ' 
isidll  a  lervant.    The  act  requires  a  hiring  and  service  for  a  year 
onljt  but  this  is  stronger,  for  ^yb  years,  and  service  likewise  en- 
sued. If  the  pauper  had  never  lodged  ^Onlays  in  the  parish  the 
exception  had  been  gbod.  (a) 

m.  Rexv.  SpiMfidds,  M.  T.  11  G.  1.  M5S.  ^  The  pauper  ^Mrvantwho 
VM  hired  in  1680  to  serve  for  five  years,  which  time  he  accord*  is  hired  in  one 
iogljr  lenred  in  the  parish  of  /f.,.  but  lodged  the  whole  time  in  the  pviah,  and 
pwiah of 5.  — By  rHi  Court;  He  must  be  settled  at  B.  be-  JJ^J^^J^JTbo 
cause  of  his  inhabitancy  there.     A  man  cannot  be  settled  but  settle  where  he 
vhere  he  inhabits :  and  although  the  word  '<  inhabit*'  ia  not  in  the  terves  the  last 
daase  of  settlements  of  servants,  as  it  is  in  that  of  apprentices,  40  days. 
yet  i(  must  be  understood  so,  because  every  person  that  is  settled  s^  C.  8  Mod. 
SDjr  where  must  be  settled  as  an  inhabitant.  .   d09. 

395.  Bishop's  Hatfield  v.  St.  Peters,  H.  T.  1  GA.  Editor'*  a  servant  gmis 
MBS,  —  The  case  stated,  That  the  pauper,  H,  Z..,  was  hired  by  a  settlement 
A^  in  the  parish  of  8t,  P.'s,  to  serve  him  for  one  year  in  the  where  the  l4st  ^ 
cspadty  o£  huntsman.     A^  was  an  inhabitant  of  the  parish  of  S/.  ^d*y»"« 

'  Ann\  Soho,  and  had  no  settlement,  habitation,  or  place  in  St.  P.'s,  Z7m^^ 
eicept  his  dog'kennel,  but  lived  sometimes  at  his  house  in  IV.,  and  ^^^  leulement 
sometimes  at- his  seat  in  N,    The  pauper  boqjrded  and  lodged  in  the  parish, 
^tfa  J.  A|  in  the  parish  of  St*  P/s,  merely  for  the  purpose  of  s.C-Pol«7>197* 
looking  after  his  master's  hounds.     He  served  out  the  year  in  the  Str.794. 
parish  of  St.  P.*s,   where,  though  he  was  occasionally  absent,  he  See  Rex  v. 
lifed  daring  the  last  40  days  of  the  year.     These  orders  were  EastlUley.pesr, 
remored  into  the  Court  of  King's  Bench  ;  and  Mr.  Strange,  in  P^'  ^^' 
support  of  the  order  of  Sessions,  contended,  that  a  servant  hired 
fi^rsjrear  could  npt  gain  a  settlenoent  by  serving  in  a  place  in 
vhicb  his  master  had  no  settlement.  —  Mr.  Lacey»  in  support  of 
tbeorigkia]  order  of  the  two  justices,  cited  the  case  of  St.  Peter^s, 
(kfordj,  Chipping-Wifcomb  (4),  where  the  hiring  was  at  one  place  (a)ifn/e,pl.393. 
ttkd  the  service  at  another,  and  yet  it  was  held  that  the  pauper 
S^ed  a  settlement  where  the  service  was  performed;  and  in  the 
present  case  both  the  hiring  and  service  were  in  St.  P.'s.— Th^ 
(^UKT:  The  order  of  Sessions-  must  be  quashed;  this  case  is 
^uctly  like  that  of  Chipping- fVj^omb.    This  man  certainly  gained 
AKiuement  in  St.  P.'s,  though  his  master  never  lived  there. 

396.  Goring  v.  MoUsroorth,  £.  T.  4  G.2.   1  Bar.  K.  B.  436.  ^'''^'*'' 
—The pauper  had  gained  a  settlement  in  the  parish  of  Af. ;  but  aJ^by^U 
ifternrdslet  himself  for  a  year,  and  served  for  tliat  year,  to  two  gating  a  boat 
persoQs  diat  were  partners  in  a  boat,  in  the  parish  or  G.     He  did  from  Goring  to 
Bot  /ire  JQ  ^Q  whole  year  40  days  in  the  parish  of  G.,  but  plied  London,  will 
^tht  boat  in  divers  other  parishes. — .The  Court  were  of  "otg^naset- 
ypnwn,  that  it  must  be  understood  that  the  servant  did  not  reside  he  hiw^ived40 
nithisnarish  for  40  days  in  the  whole  at  any  different  times  aaysinth« 
vithio  the  year ;  and  then  they  said,  their  opinion  was,  that  this  parish. 

*V  not  a  good  settlement.  a  C.  Sett  &  Rem.  219.   iSess.Cii.41 9. 

• 

(■)  In  S  Mod.  369.  this  case  £9  he  lodged  the  whole  time  hi  ^A/to- 
"^7  ^^«AA.  It  appeljs  by  Fo-  .  chapel  except  one  month,  and  that  tb^ 
i»M58.ihflt  the  order  «t  forth  that     Court  held  him  to  be  settled  there. 
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Ascrricrwith        397.  Rex  v.  Ladock,  £.  T.  15  G.2.  6urr.  S.  C.  179-— J.  Jt 
the  executor  of   covenanted  with  D.  H.  to  serve  him  for  one  year  in  L.  for  4/.  l(k. 
the  master  for     and  served  him,  and  received  the  year's  wages  of  him.     Upon  the 
*^ij[r"*'"^     expiration  of  the  year,  J.  R.^  the  pauper,  made  a  new  contract 
differentDarMT  ^''**  ^^®  master,  to  serve  him  for  another  year,  for  the  wages  of 
from  where  the   5^*  lOf./  and  in  pursuance  of  the  last-mentioned  contract,  served 
hiring  for  a        and  lived  with  H.^  in  L.,  till  the  time  of  //.'s  death,  which  bap- 
year  was  made,   pened  about  half  a  jrear  afler  the  ]ast*mentioned  contract  was 
d  ^Arf^****  made.     Upon  the  death  of  the  master,   IV.  //.,  of  St.  E^  the 
nuoter  does  not  cx^cwt<>'*  ^^  ^'  ^*>  asked  the  pauper  if  he  was  willing  to  serve 
dissolve  the         ^^  (^^  executor)  for  the  remainder  of  the  said  last-mcntioaed 
■  contract ;  and     year,  according  to  the  bargain  made  between  the  testator  and  the 
the  serrant  by     said  «/.  J?.,  which  «/.  R.  agreed  to,  and  thereupon  went  with  and 
such  service        served  the  executor  in  SU  E,  during  the  remainder  of  the  year; 
Sent  i*n  Ae         ^^^  *'  '^^  ^^^       ^'  received  of  IV.  H.  some  part  of  the  wa^es 
second  parish,     t^^^  were  due  to  him  at  the  death  of  the  testator,  (who  had  paid 
S.C.  2  Strm.        some  part  himself  to  R,.)  and  tire  executor  also  paid  R.  the  residue 
1164.  of  the  year's  wages  contracted  for  with  the  testator. —  Lee  C.  J. 

And  see  Rex  o.  The  first  year's  service  with  D.  H.  is  not  material  to  the  present 
Stoek)and,j)off,  case :  the  question  is,  Whether  he  gained  a  settlement  at  St.  £• 
pi.  568.  by  serving  the  executor  ?     It  is  agreed,  that  where  there  i«  a 

proper  hiring  and  service,  the  place  of  service  for  the  last  40  da^ 
gives  the  settlement.  The  present  question  depends  opoik  8  -ft  9 
fV.  3.  e.  30.  §  4.  viz.  Whether  it  be  a  continuance  for  a  year  in  tlia 
same  service  ?  The  words  of  that  act  are,  *'  Unle«  such  penoft 
"  shall  continue  and  abide  in  the  same  service  during  the  spmct 
**  of  one  whole  year.**  This  case  differs  froai  that  of  appreMiJcei  f 
where  the  settlement  is  gained  by  service  under  the  indenture. 
There  has  been  no  adjudged  case  of  serving  an  executor  of  t)M 
master  of  a  hired  servant.  But  I  do  not  know  how  to  distinguii 
(a)Poit,pl.414.  this  case  from  that  of  Solehury  v.  Ivinghoe  (a),  where  the  sei 
served  the  assignee  of  the  farm,  and  the  Court  considered  it- 
continuance  of  the  service  trader  a  hiring  for  a  year.  So,  in 
case,  the  contract  is  continued  by  the  executor :  aarf  the  dii 
ence  of  persons  cannot  be  more  material  in  thia  case  than  it 
in  that :  nor  does  the  act  of  parliament  reqatre  the  service  to  kc 
the  same  as  to  the  place  or  person  ;  but  only  a  continuance  of  tiN 
same  service.  And  this  is  a  continuance  of  the  same  service,  mnA 
not  a  new  contract-  Where  there  is  a  hiring  for  a  year,  vod  mUo 
a  service  for  a  year,  they  shaM  be  joined  together.  I  thi&k  tbii 
is  the  same  service ;  viz.  s  hiring  continued,  like  the  case  of  Sofe 
hury  r.  Ivinghoe;  with  a  difference  only  as  to  the  person. — 
WRfGHT  and  Denmtson  Js.  concurred  in  his  Lordship's  opinua 
They  held  it  no  new  contract.  The  executor  was  the  rej^ 
ative  of  the  testator ;  and  only  asked  the  servant  if  he  was  wil 
to  continue  the  former  contract.  The  contract  was  not  df 
mined  and  dissolved  by  the  death  of  the  master.  The  sei 
{b)  Dalt.1^.     was  obliged  to  serve  the  executor  ;  and  the  executor  to  pay  him-j 

And  they  agreed  that  this,  being  the  case  of  an  executor, 
stronger  case  than  that  of  Solebury  v.  Ivinghoe^  where  the 
master  was  only  assignee  of  the  farm,  a  mere  stranger. 
T»«40dBy^         398.  Grecnmch  v.  Longdon,  M.  T.   18  G.2.  Burr.  S.  C. 
M  be^^    — H.  W.^  the  pauper,  was  the  daughter  Kilf  G.  W.,  deceased ; 
Isgetber,  for  it    '^  ^^*  lifetime,  hired  himself  for  a  year  and  served  a  year  «i 
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lively  servant,  at  7/.  wages,  to   one    5.,  of  the  WiUiant  nnd  is  sufficient  if 

Mary  yacht,  who  had  a  house  and  family  at  G.,  and  resided  he  «■««*«  ^ 

there  when  not  absent   on    the  King  s  service.     S.  made  fre-  ^*^*"V*"?** 

quent  voyages  to  and  from  f/.,  and    W.   always    attended  him  ^   ^^ "  "^ 

in  the  same;  but  W.  never  was  40  days  together  at  Cf.,  though  Bt„T.S.'c.701. 

during  liig  service  he  was  there  40  days  at  different  times.    The  731.     '    * 

Sessions  adjudged  that  W,  was  settled  in  G.,  under  whose  settle-  c«liL4i.i43. 
ment  H»  W^  derived  hers ;  not  having  gained  any  in  her  own 
right.  —  The  order  of  Sessions  was  affirmed. 

m.  Rex  v.   Croscombe,  M.  T.  19  G.  2.   Burr.  S.  C.  256.—  If,  a  quarter  of 

/.  Gm  the  pauper,  was  born  in  C,  and  lived  there  with  his  parents  »  year  after  a 

till  about  15 ;    then    hired  himself,  being   single,    to    live   with  hjrmgwid scr- 

pr.  i.  as  his  servant,  for  a  year,  for  4/.  and  a  livery  ;  and  accord-  thTiMste/Md 

ingly  lived  with  his  master,  in  the  liberty  of  St,  A.,  during  that  the  servant  as 

ir'ear,  and  had  his  wages  and  livery;  and,  without  coming  to  any  part  of  his 

Jew  agreement  at  all,  continued  with  his  master,  in  the  liberty,  family*  remove 

ibout  a  quarter  of  a  year  longer.     Then  the  master  took  a  house  '****?  another 

ibove  10/.  a  year  in  the  parish  of  St.  C,  and  with  his  family  (G.,  Sew^i^rnt^o. 

!he  pauper,  being  one)  removed  out  of  the  said  liberty  into  that  tinues  to  serve 

buse  in  the  parish  of  St.  C,  where  G.  continued  to  live  with  .him  six  month  with* 

^out  six  months  under  the  first  contract,  and  was  paid  the  same  out  any  new 

»ages,  in  proportion  to  the  time.  —  Lee  C.  J.  observed,  that  the  •gwment,  and 

statute  of  13  Car.  2.  c.  12  §  1.  authorizes  the  justices,  upon  com-  "IJlJ^'^hiriMVa 

plaint  made  by  the  churchwardens  or  overseers  within  40  days,  to  §je  fi„j  parish 

remove  the  pauper  to  that  parish  which  was  his  last  place  of  set-  for  a  yew,  be 

flement  for  40  days,  either  as  a  native,  'householder,  sojourner,  gains  a  setile- 

ipprentice,  or  servant ;  for,  then,  service  for  40  days  gained  a  ™ent  jn  **»!» 

Jervant  a  settlement     Then  the  3  &  4  ^.  *  Af .  c.  1 1 .  §  7.  enacted,  ^^^^^^'ed 

''That  if  any  unmarried  person,  not  having  child  or  children,  the  hut 40 «iays» 
*  shaD  be  lawfully  hired  into  any  parish  or  town  for  one  year,  &c., 
'^  such  service  should  gain  a  settlement."  But  this  statute  was 
Mbtful  upon  the  service ;  it  being,  that  "  such  service"  should 
pin  a  settlement,  though  no  notice  in  writing  should  be  delivered 
N  published,  as  that  act  required.  The  S  &9W.S.  c.  30.  §  4. 
texplained,  therefore,  the  former  act  of  3  &  4  fT.  &  M.  by  re- 
qalring  that  it  shall  be  not  only  a  hiring  for  a  year,  but^  also  a 
tervice  foi^  21  year,  and  a  continuance  in  the  same  service  during 
the  year,  <*  fhat  no  such  person  so  hired  as  aforesaid  shall  be 
'^  adjudged  or  deemed  to  have  a  good  settlement  in  any  such 
*'  parish  or  township,  unless  such  person  shall  continue  and  abide 

"in  the  same  service  during  the  space  of  one  whole  year."(rt)  (a)  See  Foley*! 

The  two  considerations  of  a  settlement  gained  in  this  way  af  e,  the  Poor  Laws, 


benefit  to  the  parish,  and  the  labour  of  the  person.     It  is  con-  ^j^*  ^^^.»  ^^^•» 
tended  Uiat  the  pauper  in  the  present  case  gained  a  settlement  in  ^f  ™i|a^J^' 
«.  A.'s;  and  that  it  shall  not  be  destroyed  by  what  followed.    But  ^nd  the  bis-tory 
J^Jj  he  has  destroyed  that  settlement  and  gained  a  new  one,  by  of  it  are  well 
Jnst  he  has  done  since  ;  for  it  is  certainly  the  same  service ;  and  explained  by 
fte  last  40  days  of  it  make  the  settlement.     And  by  gaining  a  ^"^  ^'•'''he 
Nter  settlement,  he  of  course  loses  his  former  one.     His  Lord-  case  ofSUTer- 
pip  said  he  could  not  distinguish  it  from  the  cases  cited,  of  a  ton  and  Ashton. 
wnng  for  a  year  and  a  service  for  a  year ;  which  is  holden  to  gain 

[settlement,  though  the  service  be  not  under  the^ame  hiring: and 
e  thought  it  quite  indifferent  in  what  parish  the  service  was, 
ftnce  it  was  the  same  service.  The  three  other  Judges  concurred, 
ipou  the  same  principles.  —  The  Court,  therefore^  was  una- 
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nimous  that  the  settlement  of  the  pauper  was  in  Si»  C,  where  he 

served  the  last  40  days. 
If  •  penon  be         400.  Alton  v.  Elvetham,  E.  T.  SO  G.  2-  Editor'*  MSS.- The 
S*bS^awJ     parish  of  A.,  in  1722  gave  a  certificate  with  R.  C.  the  father  of 
•ervantintbe      ^'  ^-  junior,  and  £.  the  wife  of  the  said  fi.  C.  senior,  to  the 
parish  of  A,       parish  of  £.,  acknowledging  them  to  be  legally  settled  in  the 
and  go  with  fab  parish  of  A>  .*  under  this  certificate  R.  C  the  rather  and  £.  bis  wife 
maater  to  Scar-   ^^nt  into  the  parish  of  E»,  and  dwelt  there  ever  afterwards.  R,  C 
^"^ubUc"'  junior  was  born  at  the  parish  of  £.,  after  the  certificate  granted  as 
places^menly     aforesaid ;  and  neither  C  the  father,  nor  R.  C  junior,  did  any  act 
for  the  aaaKM,    to  gain  a  settlement  in  E*     R.  C,  junior,  on  the  29th  of  Augud 
where,  alVer  re-  lYS^^  was  hired  for  a  year,  as  a  covenant  servant,  by  Sir  Him/ 
tidiiigiodayt,    Calthorpe,  Knighi  of  the  Bath,  iD  the  parish  of  £.    Attheex- 
^^'VSe  *****"?  P*^^*^"  ®^  ^^^  year,  he  was  hired  again  as  a  covenant-servant  by 
implies toWs*     ^ir  H.  at  £.,  for  another  year,  and  served  the  second  year  out; 
master  «hero  to    but  the  last  40  days'  service  of  the  second  year,  which  he  lived 
make  a  new        with  Sir  //.,  was  in  the  parish  of  S't  in  the  county  of  York>    He 
agreement,  bat   did  not  at  the  end  of  the  second  year  quit  the  service  of  Sir  H. : 
^iMtSnbT^  but  at  the  expiration  thereof,  viz.  on   the  29th   August  1756, 
timeenouEb       applied  to  Sir  H.  to  make  anew  agreement  for  another  year; 
when  we  return  when  Sir  //.  said,  *'  It  would  be  time  enough  when  they  returned 
home,"  and  the  <'  home  to  £/'    Whereupon  he  continued  on  for  about  ah  weeks, 
servant  con-       until  Sir  H.  returned  back  from  S.  to  E.,  when  C.  was  again 
tinues inthe       jji^g^j  j,„  gj^  j^^  ^^^  ^  jjj|^^    ^^^^  ^^  advanced  wages,  and  served 

homfiiA  h™   the  said  third  year  out,  in  the  parish  of  E. ;  and  continued  in  the 
master  to  the      Service  of  Sir  //.  for  seven  years  more  in  E.^  and  his  wages  vere 
parish  of  A,  and  advanced  every  year,  by  agreement  between  him  and  Sir  H»C» 
is  there  again      After  quitting  Sir  H.'s  service,  he  married  Anne,  named  in  tbe 
hired  for  an-      order ;  by  whom  she  had  the  four  children  also  named  in  the  said 
advanced''*'      order,  and  now  living.  —  The  Sessions   confirmed  the  original 
wages,  and        order ;  for  that  the  parish  of  A,  gave  the  certificate  under  which 
serves  the  jear    the  said  R,  C  junior  was  born  ;  and  neither  his  father  nor  himself 
accordingly,  he  did  any  act  whereby  to  gain  a  settlement  in  £.—  This  case  was 
^^^JttLSTi    ^'■g^®^  *^^  '^^  ^^^^>  ®°^  ^^^  Court  took  time  to  consider  of  it; 
at  ScMtJwwgh   *°^  ^^  ^^^^  Lord  Mansfield  C.  J.  delivered  the  resolution  of 
by  his  40  days'    the   Court:  The  general  question  is,   Whether  this  accidental 
residence  there,  service  of  40  days  at  <S.  acquired  a  settlement  to  the  servant  ?  It 
S.C.  Burr.  Sett,  i^  immaterial  whether  the  master  has  or  has  not  a  settlement  in  tbe 
CM>4ia.  place  where  the  service  is;  because  that  will  not  prevent  tbe 

servant  gaining  a  seKlement ;  but  the  objection  here  is.  Whether 
the  40  (kys  at  S.  are  to  be  considered  barely  as  a  continuation  of 
the  service  at  E,  or  a  new  bona  Jide  service  at  S.  ?  There  are 
several  cases  where  a  servant,  though  locally  absent,  may  yet  be 
considered  as  continuing  liis  service  in  the  place  to  which  he  was 
hired.  So  if  a  servant  be  ill,  and  go  to  Bath  by  t!ie  consent  ol 
the  master,  that  would  be  a  continuation  of  the  service.  Therefore 
the  consideration  here  is,  of  convenience  and  inconvenience,  01 
justice  and  injustice ;  which  will  have  great  weight,  unless  tber< 
are  authorities  which  stand  in  the  way.  I  will  consider  tbu 
first,  under  the  circumstances  of  the  case  ;  then,  secondly,  I  vu 
consider  the  authorities.  The  general  ground  upon  which  tbu 
must  be  determined,  if  there  are  no  authorities,  is  this :  sob 
stantialiy,  the  master  lived  at  £. ;  he  hired  his  servant  to  be ' 
servant  there;  the  parish  was  jealous  of  the  servant  comiDg  i> 
there,  and  got  a  certifieate  from  JL*    Sir  H.  happena  to  (zo  to  « 
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as  »8o}oamer,  for  a  particular  purpose,  and  not  as  an  inbabit^nt* 
When  they  are  to  make  an  agreement  for  a  third  year,  they  both 
consider  themselves  as  absent  from  home.  It  would  be  perilous 
for  these  pubh'c  places  of  resort  if  such  a  service  were  to  gain  a 
settlement  Besides,  what  fraud  would  be  brought  upon  parishes, 
ifsettleaients  might  be  gained  in  this  manner,  when  a  parish  trusts  , 

to  certificates  ?   Suppose  a  person  in  service  has  an  accident  upon 
theroftd  by  breaking  a  leg,  and  he  stays  40  days  at  a  place,  shall 
tbat  be  a  settlement  ?  Suppose  he  stays  40  days  with  his  master  in 
a  sea-port»  being  windbound,  would  tliat  gain  a  settlement  ?   The 
masters  abode  here  is  at  E,<,  which  I  lay  great  stress  on.     The 
domicile  as  the  Civilians  call  it,  of  Sir  //.  was  not  at  S.     I  shall 
next  consider  the  authorities  cited  ;  the  principal  of  which  was  the 
ctMofSi.  Peter's  in  Oxford  v.  Fawieu.  (a)     The  Court  will  pay  (a)AHU,p\39l. 
regard  to  former  determinations  for  the  sake  of  certainty  ;  but  if 
an  authority  be  single,  and  plainly  productive  of  inconvenience, 
the  Court  will  in  such  case  over-rule  it;  the  present  authority, 
however,  does  not  at  ali  contradict  the  doctrine  I   have   been 
layiog  down.     This  case  was  cited  to  show,  that  a  passage  or 
transitory  residence  might  gain  a  settlement.     I  shall  state  the 
case  as  it  is  in   Strange;  where  it  is  said,  that  in  the  case  of 
Bngbrdii  was  not  doubted  but  that  hiring  into  an  extra -parochial 
place  would  gain  a  settlement.      And  so  Powell  J.  somewhere- 
said,  that  if  a  servant  was  hired  for  a  year  in  Ireland,  and  the 
service  was  performed  here,  it  would  gain  a  settlement.    But  here 
I  caoDot  but  observe,  that  it  is  a  great  pity  that  cases  should  get 
abroad  under  the  sanction  of  great  names,  which  being  taken  from, 
notes  that  gentlemen  have  taken  only  for  their  own  use,  and  not 
b>  8DJ  public  officer  appointed  for  that  purpose,   are  incorrect 
often  m  the  statement  of  them.    The  present  case,  as  reported  in 
^irange,   is   most   certainly  roisreported.     It   is  stated,  that  the- 
pauper  was  hired  for  a  year  into  Christchnrch,  witliout  saying  how 
or  under  wiiat  circumstances  her  mistress  lived  there ;  and  that 
her  mistress  went  upon  a  visit  to  Faxvlei/  Court.   Now  her  mistress 
being  a  single  woman,  could  not  possibly  have  any  abode  in  C. 
^tt  a  visitor  or  friend.     And  it  is  farther  said,  that  the  only 
doabtvas,  whether  theySettlement  gained  at  C.  was  superseded 
or  not?  That  could— b(h  possibly  be  so.     For  she  could  by  no 
DKans  gain  a  settlement  m  C,  which  was  not  only   an   extra- 
firochial  place,  but  a  single  house  only,   having  been  once  a 
^^^tAery,  being  in  nature  of  one  of  the  King's  palaces,  which 
^y  be  extra- parochial.    I  mention  this  to  show  the  incorrectnesa 
of  caKt,  which  cannot  be  relied  on.     This  case  is  also  in  Fole^y 
215.  aod  Cases  of  Settl.  1 S9.  reported  differently.     But  all  of  themr 
,^tber  may   serve  to  help  us  to  the  truth,  and  which,  upon 
^uny,  I  find  to  be  this :  Mrs.  Cooke^  the  mistress  of  the  servant, 
Aid  tiro  daughters;  one  married  to  Dr.  Claveringt  dean  of  C  ; 
*«  other  to  Mr.  Freeman,  who  lived  at  F.  C.     And  she  lived 
alternately  with  these  two  gentlemen,  her  sons-in-law ;  and  was  as 
JODch  at  F.  C.  as  at  C,  and,  as  I  observed  before,  it  was  not 
Pmble  the  servant  should  be  settled  at  C ;  because  it  was  an 
atra>parochial  single  house.   This  was,  I  think,  the  only  material 
cue  cited  at  bar ;  but  there  is  another  which  I  have  had  men- 
tioned to  me.  Bishop* $  Hatfield  v.  St.  Peter's  in  St.  Alban's  {a)\  {hUnu,^S9S. 
^bere  a  hiuitsmaq  was  hired  by  one  Mr.  Arnold,  who  lived  some- 
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times  in   Westminster^  and  sometimes  at  Northamptont  and  the 
servant  resided,  where  the  hounds  were  Icept,  at  St.^  Albans ;  and 
the  only  question  was,  Whether  the  servant  could  acquire  a  settle- 
ment there  by  such  service*  as  his  master  had  none  ?  And  there 
was  no  doubt  but  he  could ;  for  he  came  exactly  within  the  case 
of  a  stage-coachman.,  who  was  hired  to  serve  at  Wt/comb,  though 
the  master  lived  at  Oxford  ,•  where  it  was  held,  that  the  servant's 
settlement  does  not  at  all  depend  upon  the  master's.  But  that  case 
was  very  different  from  the  present;  for  the  question  was  not, 
Whether  there  was  a  continuance  of  service  with  the  master  in 
Westminster  or  Northampton  ?   but,  whether  he  was  settled  by 
living  in  that  place  with  the  hounds  ?  and  the  master,  I  suppose, 
might  be  probably  a  member  of  parliament ;  and  might  have  a 
house  to  go  to  for  hunting  merely,  which  is  a  very  comnwn  case 
in  the  neighbourhood  of  London.     However,  there  is  no  precision 
in  the  case  on  which  the  Court  can  rely ;  and,  upon  the  whole,  I 
think  it  not  at  all  inconsistent  with  our  present  resolution,  which 
is,  that  in  the'  present  case  the  whole  of  the  service  was  only  a 
continuation  of  the  service  at   E.     However,  I   would  have  it 
observed  in  the  present  case,  that  I  lay  great  stress  on  both  the 
master  and  servant,  considering  E.  as  their  home  (a),  as  also  upon 
the  precedent  and  subsequent  service,  and  upon  the  circumstances 
of  the  certificate.     And  the  order  of  two  justices,  removing  the 
paupers  from  E,  to  A,,  together  with  the  order  of  Sessions  con- 
firming it,  was  affirmed. 
Aiiailorboy  ^^l-  ^^  ^-   Friendsbury^    T.  T.    9G.3.      Burr,  S.  C.644.— 

whohireshim.  •/.  5.,  when  a  boy,  hired  himself  at  50^.  per  annum^  for  a  year 
self  for  a  year  certain,  to  one  S.,  who  was  a  boatswain  of  the  Chatham  hulk;'  and 
to  the  boat-  j^g  continued  in  his  master's  service,  under  the  same  contract,  and 
hulks  which  lie  ^^^'^o"'  *"y  ^'"^^^  hiring,  for  the  space  of  18  months.  During  dl 
at  Chaiham  in  ^^^  time,  S.  the  master,  kept  house  and  lived  and  resided  at  Q*) 
the  river  Jffd-  in  Kent^  with  his  family;  but  the  pauper,  during  the  firstly 
tcoy,  and  serves  months  of  his  service,  laid  and  victualled  on  board  the  C  hulk,  in 
for  a  year  some-  jhg  ^iver  Medtvai/y  when  laid  at  her  moorings  there;  having  tbe 
one^ulk  (i  Parishes  of  C.  and  G.  on  the  east  side  of  the  river,  and  the  parish 
sometimes  on  °^  -'*'•  °"  '^^  ^^^t  side  ;  but  the  hulk  laid  nearest  to  the  parish  of 
board  another,  C  About  six  months  before  B,  left  the  service  of  S.,  tbe  C 
sleeping  at)d  hulk  went  into  C.  dock  to  be  repaired ;  and  B,  was,  during  that 
being  victualled  jiugg^  by  ^hg  order  of  S.,  removed  and  laid  and  was  victualled  on 
M^m^  "^J  •  '*  ^^^""^  ^^^  Sterling  Castle  hulk ;  which  likewise  laid  in  the  river  M- 
settlem^t  in  having  the  parish  of  G.  on  the  one  side,  and  the  parish  of  F.  on  the 
that  parish  Other ;  but  the  said  hulk  laid  nearer,  by  a  third  of  a  cable's  length 

within  which      to   U.  C,  which  is  in  the  parish  of  F^,  in  K.,  than  it  did  to  thi 
the  hulk  hes,      parish  of  G.     After  B.  had  been  on  board  the   S.  C.  hulk  abo\] 

(a)  In  the  case  of  Rex  v.  Bath  Eas.  by   the    circumstances    above    stttti 

ton,  post,  pi  409.  it  was  determined  See  also  Rex  v.  St.  Andrew,  Holboi 

that  the  pauper,  who  had  been  hired  in  H.  24  G.  8.    Cald.  406.»  where  l/f 

the  parish  of  Bath  Eastinh  *od  who  Man^idd,    speaking    of    the   esse 

attended  his  master  and  his  family  to  Alton    v.    £lvethain,     says,    **  Tbe 

Exmotithf   merely  for  the  purpose  of  '*  were  a   variety    of  circumstances 

sea-bathing  during  the  season,  for  more  **  the  case.     It  teftlet  no  general  prin 

than  40  days,  and   was,  after  having  **ple»  at  alls  aod  tbe  fact  of  the  si 

served  more  than  a  year,  discharged  at  ''  vant  being  a  certificated  man,  whi 

Exmoutk    from  his  said   service,  was  *<  is  a  statutable  diiability,  was  a  V 

thereby  settled  at  Exmouth,  and  the  *<  terial  circumstSDce  in  the  case/* 
case  distinguished  from  Rex  v.  Alton 
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in  months,  the  C.  hulk  (of  which  S.  hU  master  still  continued  on  board  of 
boal^nrai'n)  came  out  of  the  dock,  and  the  pauper  returned  on  which  b«  so 
board  of  her,  where  he  continued  about  a  month;  at  the  expir-  lives  and  serve*, 
ationofiehich  time  he  quitted  his  masters  service.     These  several        ?^*?^7* 
hoiks  are  always  afloat,  and  swing  round  with  the  change  of  the  residence  in  a 
tides;  and  the  places  where  they  laid  were  the  homes  of  each  different  parish, 
of  the  vessels  respectively. —  the  Court  sent  the  case  back 
to  the  Sessions  to  be  restated,  and  to  liave  the  fact  ascertained, 
"  Whether  the  place  where  the  /$.  C.  hulk  lay  was  within  the 
parish  of  F,  or  not  ?*'     But  it  did  not  come  before  the  Court 
again. 

402.  Rex  ▼.  East  lUley,  M.,  T.  12  G.  3.    Burr.  S.  C.  722.  —  Agroom whoU 
J,  A.  was  hired  at  a  place  called  B.  B.y  in  G.,  as  a  groom,  for  hired  forajear 
one  year  certain,  to  the  Earl  of  P.,  (who  had  then  a  seat  at  W*,)  gainBas^tl*- 
by  one  T.B.^  then  a  servant  to  the  earl,  at  the  rate  of  8/.  3«.,  m&Ahymtnng 
and  a  livery  for   the  year,   to   look   after    the  earl's  running-  pybu/^iJjj^  ^ 
horaes,  which  then  stood  at  B,*s  at  B.  B.     He  lived  the  former  ^]j|^  ^  go^ 
part  of  that  year  at  B,  i?.,  and  went  from   thence,  with,  the  for  the  purpoM 
horses,  to  the  parish  o^  Af.  in  8. ;  where  he  staid  the  remainder  of  training  his 
of  that  year,  within  about  20  weeks  :  and  received  his  year's  wages.  °!****/\™^ 
During  all  that  year  he  was  an  attendant  on  the  earl's  running-  JJi(jf^„^^J^ 
horses,  and   never  once  was  at  W.  during  all   that  year.     At  muter  has 
the  expiration  of  the  year  he  was  again  hired,  at  M .,  as  a  groom,  neither  house 
for  another  year  certain,  to  the  Earl  of  P.,  bv  one  J".,  steward  to  nor  land  nor 
the  earl,  at  the  rate  of  6/.  6^.,  and  a  livery,  for  that  year ;  still  to  setUement  in 
look  after  the  earl's  running-horses.     He  staid  with  the  horses  *     '^^ 
at  M,  for  some  short  time  ;  from  whence  he  went,  with  the  horses^ 
to  W^  where  he  staid  about  three  weeks,  and  then  went  from 
thence  to  E*  /.  with  the  horses,  where  he  remained  about  10 
veeiu.    He  went  with  the  horses  to  Epsom  races,  where  he  staid 
about  10  days.     He  then  returned  with  the  horses  to  W.y  where 
he  remained  about  three  weeks.     He  then  went  from  thence  to 
M.  with  the  horses,    where  he  staid  about  20  weeks ;    during 
which  his  second  year  expired;    and  he  received   that  year's 
wages,  and  continued  under  that  last  hiring,  in  the  capacity  of 
ijS^ooiD,  and  to  attend  the  earl's  running-horses,  for.another  year, 
without  making  any  fresh  contract.     He  went  from  M.  to  E.  L 
^'i^  the  horses,  and  continued  with  them  there,  at  one  fV.  F.\ 
in  the  parish  of  £.  /.,  for  the  space  of  10  months;  when  W.  F. 
P^  him  his  wages  by  the  earl's  orders ;  and  thereupon  he  was 
^■Kharged  from  the  earl's  service.   During  all  the  sard  three  years 
«^  never  served  the  earl  in  any  other  capacity  but  as  a  groom,  to 
look  after  and  ride  the  horses ;  and  never  was  once  at  fF.  during 
the  btt  year,  nor  ever  gained  any  legal  settlement  aflerward. 
"C  pauper  did  not  serve  the  earl  at  IV,  for  the  space  of  4?0  days 
together  at  any  one  time,  but  did  serve  him  at  Otfier  places  for 
^  space  of  40  days  together  at  one  time,     E.  /.  is  a  public 
P^  for  exercising  and  training  of  running-horses,  and  the  earl 
i^adnot  any  house  at  E,  /.,  nor  any  estate  there.     The  question 
•M,  Whether  a  groom,  residing  at  a  public  place  where  his  master 
Md  no  house  or  estate,  merely  for  the  purpose  of  training  race- 
horaea,  could  gain  a  settlement  in   that  public  place?  —  The 
Court  were  unanimous  that  this  was  just  the  case  of  the  hunts- 
^^  mentioned  in  the  case  of  Sir  Harry  CaUhorpe's  servant,  jnte,  pi.  400. 
^  tliat  ii.  had  gained  a  aettlement  ia  E.  /• 
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A  wrrant  403.  Rex  v.  Bath  Easion,  B.  T.   14  (7.3.   Bitrr.  S.C.774.*- 

under  aynrly  The  pauper,  about  the  latter  end  of  August  1763,  was  hired  u  a 
**""«'^*'^  covenant  servant,  for  a  year,  ^o  the  Rev.  Mr.  R.,  who  tlien  resided 
4KrAiry«at  Ex-  ^^  *"®  house  at  B.  £.,  as  his  only  place  of  general  residence.  He 
numrMo  which  entered  upon  the  service,  and  served  the  year  and  some  moothti 
place  he  hwl  He  served  the  first  part  of  the  year  at  B.  E. ;  but,  about  the  latter 
accorapanied  end  o€April^76^9  he  attended  Mr.  R,y  with  the  rest  of  his  fsiDtly,  to 
h>f™»J««^»  Exmouth,  where  Mr.  R.  went  for  sea-bathing.  Mr.  R.  hired  by  the 
thCTe^riihW^  ,week,  at  14*.  or  15*.  bv  the  week,  the  whole  of  a  small  lodging-howe 
family,  and  ^^  ^•y  which  belonged  to  an  innkeeper,  who  kept  it  ready  furnished, 
liTed  in  a  hired  solely  for  the  purpose  of  letting  it  to  strangers ;  in  which  he 
houwforthe  staid  for  the  space  of  10  weeks;  during  the  whole  of  which 
purpoaetif  lea-  ^^^^  ^^g  pauper  served  him  there.  Mr.  R.  then  hired,  hy  the 
aSS^i^**  week,  lodgings  in  another  house  in  E. ;  being  obliged  to  quit  the 
Exmrnok,  former  on  account  of  its  being  engaged  to  a  lady  and  her  niece 

from  X..,  who  came  to  £.  for  the  same  purpose  of  sea-bathing. 
He  staid  at  the  last- mentioned  lodgings,  and  the  pauper  with 
him,  for  the  space  of  two  months,  except  an  absence  of  about 
three  weeks  on  an  excursion  into  A^.,  where  the  pauper  attended 
V  him :  after  which  he  returned  to  £.,  and  the  pauper  with  him, 

who  continued  in  his  service  at  E,  till  his  master  discharged  him> 
just  before  his  leaving  that  place,  and  returning  to  his  said  resi- 
dence at  B.  E. :  which  was,  when  he  gave  up  the  lodging  lasl- 
mentioned,  at  the  expiration  of  the  said  space  of  two  montlw.    £• 
is  a  place  generally  resorted  to  by  persons  from  Exeter  and  L.  for 
sea-bathing ;  but  merchants  also  resort  to  it  from  Exeter  as  to  • 
village ;  just  as  merchants  from  L.  resort  to  G.  or  //•    It  wai  in 
the  nature  of  J?.,  but  of  inferior  estimation.     No  physician  resided 
at  £  ,  or  nearer  than  Exeter  which  is  10  miles  distant ;  the  bathing 
accommodations  were  extremely  good ;  there   were  balls  there) 
and  a  card  assembly  once  a  fortnight.  —  Lord  Mansfi£Ld  deK* 
vered  the  unanimous  opinion  of  the  Court,  that  the  pauper's  set- 
tlemcnt  was  at  E,     This  was  a  common  hiring  for  a  year :  there 
is  nothing  particular  in  it.    And  in  the  case  of  a  common  hiring 
for  a  year,  a  service  with  the  master  for  a  year  gains  a  settlement 
to  the  servant  in  the  place  where  the  last  40  days  of  such  senice 
were  performed.     Here  the  service  with  the  master  for  the  last 
40  da}'8  ended  at  E.    There  was  no  continuance  of  service  with 
the  master  after  the  master's  return  to  B^  E,    In  the  case  of 
(a)^yi^,?l.400.  Alton  v.Elvetham  there  (a)  were  many  particular  circumstauces;  the 
servant  was  born  at  £/v€i^Aam,  under  a  certificate  from  A.;  and  could 
not  gain  a  settlement  there  by  his  original  hiring  and  service  m 
that  place  ;  nor  without  a  discontinuance  of  it,  and  a  new  subse- 
quent  hiring.     But  no  such  discontinuance  ever  happened  in  that 
case ;  the  service  did  not  end  at  S.;  it  continued.     The  servant  at  & 
proposed  a  ne^agreement  for  another  year;  his  master  said,  it  would 
be  time  enough  when  they  returned  home  to  Elvetham,  Whereupon 
the  servant  continued  on,  for  about  six  weeks,  until  they  returned  to 
Elvetham;  when  he  was  again  hired  by  his  master  for  a  third  yetft 
and  served  it  out  at  Elvetham^  and  continued  in  his  master's  service 
^*\aI«i^iS  ^^^^^^^^y^^^^^<^^^'^^Ei'^^^om.{b)  So  that  it  was  a  continuation  of 
p.ii9.48i.484.  ^jjg  original  hiring  ;  the  contract  did  not  end  at  S.     The  question, 

therefore,  in  that  case  was,  Whether  serving  his  mastcf,^  who 
resided  at  iS.  as  a  sojourner,  for  above  40  days,  should  sain  the 
servant  a  settlement  there,  when  bis  former  hiring  at  Ehmam  vu 
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fiot  discoDtinued  nor  ended  at  S.,  but,  on  the  contrary,  continued 

and  weot  on  until  and  after  their  return  to  the  master's  general 

rendenceat  E.f    But  that  case  does  not  lay  it  down  generally, 

that  DO  servants  can  gain  settlements  at  places  where  people  go 

to  drink  waters,  though  they  serve  their  masters  or  mistresses 

there  for  40  days.     If  it  does,  it  is  wrong ;  for  no  such  general 

rale  ought  to  be  laid  down.    We  are  all  of  opinion,  that  this 

aerfant,  who  went  with  his  master  to  this  place,  and  served  him 

there  for  the  last  40  days  of  his  service,  which  ended  at  this  place, 

and  was  not  at  all  continued  at  any  further  time  or  [>lace,  is  legally 

settled  there  by  serving  the  last  40  days  at  it.  —  Willes  J. 

alroDglj  declared  his  assent  to  this  opinion ;  and  added,  that  he 

hoped  that  it  would  now  be  understood,  that  serving  a  master  40 

daji  at  a  public  place  gains  the  servant  a  settlement  at  that  public 

plaee. 

40^.  Lotvest  V.  Langtephan,  E.  T.  16  G.  3.     Burr,  S,  C.  825.  —   if  Um  rendenca 
£.M.  was  hired  for  a  year  to  J,  W.  of  Z..,  where  his  master  oc-  of  »  wnrant  be 
cupied  his  own  estate.     He  continued  with  his  master  in  Z».  till  Alternately  in 
some  time  before  St.  Peter^s-tide,  when   his  master  and  family  }^*'|?|fj*''*^^ 
removed  to  LcmesSf  in  which  parish  his  master  rented  another  farm  :  continue^r^^o 
he  continued  with  his  master  in  Lowess  till  the  16th  oi  January  fol-  successive  days 
lovmg  altogether,  when  his  master  with  his  family  removed  to  L,  in  either,  but 
The  master,  after  his  removal  to  X.,  constantly  resided  there ;  but  more  tfian  40 
the  pauper  was  sent  by  his  master  back  to  Lowess^  to  thresh,  and  J^'  •"*hISl'*hl 
look  after  his  master's  cattle.     The  pauper  staid  in  Lovoess,  upon  his  ^j  "^^^  ^  '^^^ 
tnaster'a  business,  two  or  three  nights  and  days,  and  eat  and  lodged  tlement  in  that 
there;  and  then  returned  again  to  L*  for  two  or  three  days,  or  a  parish  in  which 
veek  at  a  time,  and  eat  and  lodged  there ;  and  then  returned  he  last  served. 
mutto  Lavseis  in  like  manner  as  aforesaid ;  and  so  continued  between 
the  said  parishes  to  the  end  of  his  year,  which  was  the  17th  of 
Moy  following.     The  pauper  never  continued  40  days  together 
b  either  of  the  said  parishes  after  the  said  16th  of  January,  but 
he  lived  and  resided  as  aforesaid  more  than  40  days  in  the  whole 
in  each  parish :   he  resided  most  part  of  the  latter  part  of  his 
Kmce  in  L.f  and  lodged  there  the  last  night ;  and  from  thence 
^^WoLateessin  the  morning,  and  took  some  cattle  of  his  master's 
^<HB  thence  to  the  Hay-Fair,  where  the  pauper  finished  his  ser- 
vice.—The  Court  held  him  to  be  last  legally  settled  in  L. 

405.  Rex  V.  Hedsor,  T.  T.  18  G. 3.  Cold. 51.— W.  M.,  the   A  servant 
fmper,  being  legally  settled  at  B,,  the  place  of  his  birth,  about  sleeping  with 
^^  years  ago,  then  being  unmarried,  was  hired  to  Lord  jB.,  of  the  his  wife  without 
P«iih of  &,,  for  a  year,  as  a  gardener,  and  served  him  there  jj" ""55*^*"' 
•woil  years ;    about   95   days   before    the    expiration   of   the  of  J^  «5?»h"i 
^h}ear*8  service,  he  married  a  woman  of  the  parish  of  Z.  M.,  which  his 


mas- 


<od  frsm  the  time  of  his  marriage,  and  till  the  expiration  of  that  ter  lives,  gains 
yeir's  service,  he  lodged  with  his  wife  in  L.  M.  40  nights,  but  •  settlement 
^  laccessively,  and  did  not  lodge  40  nights  elsewhere  from  **■*• 
tl>e  time  of  his  marriage  till  the  expiration  of  the  year  in  which   See  Rex  p. 
he  married.     Lord  B.  had  no  property  in  L.  M,     The  pau{)er  C"^«ton,/KM<, 
did  not  see  Lord  B,  within  the-  year  he  married ;  he  never  asked  P '  ^  ^' 
his  master's  consent  to  be  absent  for  the  40  nights  in  which  he 
lodged  at  L.  M.,  or  any  part  of  it ;  nor  did  his  master  give  any 
consent  for  such  absence.     It  did  not  appear  where  he  lodged 
the  last  night  of  that  year  in  which  he  married,  and  which  com- 
pleted his  service  with  Lord  B.  under  the  hiring  and  aervice  for 
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a  year.  He  never  perfsrmed  an^  service  whatever  in  L.  M.  oi( 
account  of  Lord  B.  /  but  he  continued  to  serve  him  several  yean 
afler  his  marriage.  —  The  Court  were  of  opinion  that  the  cases, 
and  particulariy  the  case  of  Rex  v.  CoiUeton  had  settled  it ;  and 
the  order  of  two  justices,  removing  the  pauper  from  £.  M.  to  H^ 
together  with  the  order  of  Sessions  confirming  it,  were  quashed. (a) 
Ifsieirant  406.  fiex  y.  Holland,  E.  T.  21  G.3.  Doiig/.  657.  —  At  Wkii: 

reside  part  of  tuntide  1768,  the  pauper,  who  was  a  blacksmith,  being  then  a 
*^«7^  '"i^"'  ""g*®  °**°»  ^^^^^  himself  at  i/.,  for  a  year,  to  one  J.  C,  black- 
i^!I!^*^  ST*  *"^**^»  ^^^  ^®^  *  \tw&e  and  shop  at  B.,  and  another  house  and 
different  times  'shop  at  H.y  and  who  resided  occasionally  at  each  place,  but  whws 
and  intenrals,  family  resided  constantly  at  B.  The  pauper  served  the  jear. 
making,  when  He  worked  at  the  shop  at  //.,  and  lay  there  five  nighu  in  the 
added  together,  ^ggj^  during  the  year,  except  three  weeks  together  in  the  latter 
Si^in^h^his  ^^^  oi  February  and  the  beginning  of  March  1769,  and  soractimei 
settlement  is  in  A  night  or  two  in  the  week  besides,  when  he  lay  at  jB.;  and  on 
the  |>ariab  where  the  Saturday  BXi^  Sunday  nights  the  year  through  he  lay  at  B^ 
he  slept  the  last  and  never  at  H,  on  those  nights.  He  never  resided  40  dayi 
night.  together  in  either  place ;  but  resided  more  than  40  days  at  each 

S.C.CaId.U8.    jn  the  year,  and  the  last  two  nights  in  the  year  he  resided  at  B> 

—  It  was  argued,  that,  where  there  is  a  mixed  residence  of  this 
sort,  the  best  rule  is,  to  count  backwards  in  each  parish,  and  to 
establish  the  settlement  where  you  first  find  40  days.  —  On  the 
other  side  it  was  insisted,  that  the  principle  of  the  deterroinatioo 
(6)^n/e,p1.404.  in  Rex  v.  Lowess  (6)  was,  that  the  last  night  of  the  residence  was 

to  be  connected  with  the  former  service  in  the  same  parish,  and 
reckoned  as  one  and  the  same;  and  that  the  decision  did  not 
proceed  on  the  majority  of  time  in  the  latter  part  of  the  year.  -— 
The  Court  were  of  opinion,  that  these  modes  of  calculation 
were  each  of  them  equally  proper,  but  that  as  the  rule  had  beea 
settled  in  Rex  v.  Lowess,  it  would  be  right  to  abide  by  it ;  and 
the  order  of  two  justices,  removing  the  pauper  from,  //•  to  B.j  was 
affirmed. 
If  there  bean  407.   Rex  v.  Iveston,  E.  T.  23  G.3.  Cald.  288.  —J.  £.,  at  Mar- 

inhabitancy,  tinmas  1752,  was  hired  by  iV.  as  a  collier,  to  serve  them  for  one 
under  a  hiring  yg^  f^om  thenceforth.  AT.  and  /.  are  two  separate  townships  in 
40  daysTat  any  ^^*®  parish  of  Z#.,  and  maintain  their  own  respective  poor.  The 
interval  pauper  entered  into  the  service  accordingly,  and  served  out  the 

throughout  the  whole  year :  he  resided  at  K,  when  he  was  so  hired,  and  cootioued 
year,  in  any  there  till  the  May-day  following,  and  then  he  marri^.  About 
nu^^rdS^'  24  days  after  his  marriage  he  took  a  cottage  in  the  township 
^^^riwT     ®^  ^''  "^^^^^  '*  "®^  ^^^  distant  from  K, ;  and  without  the  privily 

(a)  Rexr  Nympsfield  H.  T.  2IG.S.  who  resided  with  her  falher  in  thcpa- 

Cald.  107.    Lloyd  was  hired  to  Lord  rish  of  Evening,      The  said  IMnfi^l 

Dude,  and  resided  in   tlie  parish   of  at  Evening  the  greatest  part  of  the  ^ 

Hoodehester,  at  Ckristmat  1771,  as  a  80  days  before  the  time  of  his  quittioi 

game-keeper :  he  lived  the  year  in  that  his  said  service,  without  the  privity  tt 

service,  and  lay  over  the  stables  belong-  consent  of  his  Lordship,  or  knowleflg^ 

ing  to  his   Lordship's  house ;    which  of  his  house-steward  ;  who  said,  b*' 

stables,  where  some  of  the  other  men-  he  known  thereof  be  would  certtta^l 

servants   lay,    vrere  in   the  parish  of  have  acquainted  hia  Lordship  tiwievith 

NymjiifMd.      At  ChriUmat  177S  he  Baldwin  had  moved  for  a  rule  toqutfl 

received  his  year's  wages,  and  continued  these  orders  ;  and  now  Cbffford  adout 

in  the  same  service  under  the  said  hiring  ting  that  he  could  not  distinguish  tfai 

till  Ladafday  1778,  when  he  quitted  case  from  that  of  R«x  v,  Hedsor;  ft 

his  terrice :  in  the  month  of  February  Curiam,  Rule  shnrfute}  and  bo^  oniei 

1 778  be  married  Hannah,  his  now  wife,  yiaihedi 


Szcr.  IO.J    or  skbvick  in  bipfbrbmt  places. 


S16 


ofhvmaster  removed  thither  from  IT.  with  his  wife,  where  they  day's  infaabit- 
'coDtinued    above    40    days,    and    until    about    14    days    pre-  «ncy  shall  hap- 
ceding  the  expiration  of  his  service ;  and  then  they  returned  to  K.  P^J*.  ***  *^»  '"^ 
—  Two  justices  removed  the  pauper  from  N.  to  /.,  and  the  Zithmny^or 
Sesiions  confirmed  the  order. —  The   Court:    Independent  of  inhabitancy  in 
authorities,  the  rule  as  it  is  recognised  in  Rex  v.  HuUandf  seems  the  coune  of 
ta  be  agreeable  to  the  construction  of  the  act  of  parliament;  for  the  year;  and 
the  service  is  not  consummate  till  the  last  day  ;  the  servant  shall  ^  throughout 
therefore  be  settled  in  the  place  where  he  served  when  it  was  so  ^hole^vrili* 
completed.    This  case  is  similar  in  principle  to  that  of  Rex  v.  amount  to  40, 
Hnliand  (a),  and  precisely  that  of  Rex  v.  Loxoess*  {b)     We  have  in  that  place  the 
fau'd  down  the  rule,  and  nothing  is  offered  to  impeach  it,  and  we  settlement 
are  all  of  opinion  that  it  ought  to  be  adhered  to ;  and  the  orders  ***^*>««- 
were  accordingly  quashed,  (c) 

408.  Rex  V.  St.  Andrew's,  Holbom^  H.  T.  24  G.3.  Editor'*  Where  the  lart 
AfSS.  — This  case  was  first  brought  before  the  Court  in   T.  T.  ^odavsaie 
2SG.8.  and  then  stated  as  follows :  — The  pauper,   W.  M.y  his  ^^'„y,Pj^ 
wife,  and  children,  were  removed  from  St  A,  i/.,  to  A.  juxta  B.  tlememcanbe 
The  Sessions  quashed  the  order,  and  stated,  that  the  pauper  W.  M,  gained,  the  set- 
was  born  in  A,  Juxta  B»;  and,  being  settled  there,  about  1760  tlementitinthe 
became  a  yearly  hired  servant  to  S.,  an  attorney  in  FurnivaFs  Inn,  ^'!^^'*"*  **"* 
with  whom  he  lived  about  eight  years.    The  usual  place  of  S/s  5J^*f^"J|  ^° 
residence  was  F.  /.,  but  he  used  frequently  to  go  to  B.  for  his  ,enredL*'* 
health,  when  the  pauper  always  accompanied  him.     His  stay,  on   s.C.Cald.405. 
those  occasions,  was  sometimes  for  four  or  five  months  together. 
He  was  always  in  lodgings  there,  and  generally  on  the  South 
Parade,  in  the  parish  of  St, «/.  in  B.    During  the  latter  part  of 
the  eight  years,  that  is,  during  the  last  three  years,  5.  resided 
nuher  more  at  B,  than  at  F.  L  /  and  the  last  time  the  pauper 
was  at  B,  with  him,  S,  staid  several  months  in  his  usual  lodging 
on  the  South  Parade.    The  pauper  quitted   S.'s  service  in  Mat^ 
1768,  having  resided  about  tour  months  previous  thereto,  that  is 
from  the  Christmas  preceding,  in  F.  /.  /  that  F.  L  is  an  extra- 
parochial  place  :  and  that  the  pauper  has  done  no  act  to  gain  a 
ttttlement  since  he  lefl  S.     A  doubt  arising  on  the  argument, 
Whether  a  removal  might  not  be  made  to  F.  /.  f  the  case  was 
seat  to  be   re-stated,   and   now  came   back  with  this  addition, 
^at  F.  /.  is  no  township  or  vill  within  the  meaning  of  the  1 S  or 
14  Cur. 2.  c.  12.,  and  that  no  removal  has  ever  been  made  to  it.  — 
SnvBSTER  showed  cause :  and  said,  the  birth  settlement  being 

(a)  AnUt  pi*  <06. 
(*J  inte,  pi.  404. 
(c;  Ttie  rule  laid  down  in  this  and 

^  pitceding  cases,  was  considered  as 

^^JtlAtd  in  the  case  of  Rex  v.  Great 

^"ttm,  T.  T.  26  G.  S.  The  pau- 
ffJamet  Longhuntt  was  bom  in  the 
1*1^  of  Weil  Clandon,  in  the  county 
of  Surrey.  At  Michaelmas  1784,  he 
^•w  hired  a  yearly  servant  to  Martin 
^Amwdi  of  the  parish  of  Fetehain, 
^vncr,  tt  the  yearly  wages  of  7/. ;  and 
be  KTfed  the  year  out.  He  was  single 
vben  hired ;  but  married  the  January 
*^^arda.  He  resided  40  days  in  the 
P*'i>'i  of  Feukotm  during  hb  service, 
VMibcfon  faia  nvriage :  but  after  his 


marriage  he  took  a  house  in  Great 
Bookhamt  and  slept  constantly  with  his 
wife  in  the  parish  of  GrecU  B^okham, 
during  the  remainder  of  his  service, 
excepting  the  last  night  of  his  service ; 
on  which  last  night  he  slept  at  his  mas- 
ter's in  the  parish  of  FeUham :  and  the 
order  of  two  justices  removing  the  pau- 
per from  Great  Bookham  to  Fetcham 
was  afHrmed  without  any  cause  being 
shown.  See  also  Rex  v.  Sandford,  T. 
T.  86  G.  3.  1786,  1  T.  R.  281.  and 
Rex  V.  Brighthelmstone,  5  T.  R.  188.; 
and  pott,  chap  9.,  where  the  same  rule 
was  observed,  in  the  ease  of  an  appren* 
tke.  See  also  Rex  v.  UndfrmUbeck, 
poM,  pL  409. 
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at  A.y  any  subsequent  .settlement  whatever  would  be  sufficient  to 
defeat  this  order  of  removal.  It  was  therefore  immaterial,  whether 
the  pauper's  settlement  should  prove  to  be  at '  B*  Or  F,  /..  But 
as  it  now  appeared  that  F.  L  was  not  such  an  extra-parochial 
place  as  a  removal  could  be  made  to,  it  followed  that  the  paaper 
'  had  gained  a  settlement  in  B.  It  was  now  settled  by  Rex  f. 
(a)Ante,p\40S.  Bath-Easton  (/?),  that  such  a  service  at  a  place  of  public  retort 

was  sufficient  to  gain  a  settlement,  and  it  was  no  hardship  on  such 
places  that  it  should  be  so  held,  because  the  burthen  was  com- 
peiisated  by  the  benefit  they  derived  from  the  master's  resideoce. 
It  would  be  argued  on  the  other  side  from  the  case  of  Res  v. 
(h)Jnte,pl*3l7.   Alton  (b)  commonly  called  the  Scarborough  case,  that  the  serrice 

having  ended  in  a  place  where  no  settlement  could  be  gained,  the 
prior  service  at  other  places  was  thereby  done  away,  and  do  settle- 
ment at  all  gained  by  such  service.  But  nothing  was  more  deatf 
than  that  a  settlement  once  gained  could  only  be  lost  by  another 
settlement.  The  master  removing,  in  this  case,  before  the  end  of 
the  service,  into  an  extra-parochial  place,  could  not  have  any 
other  effect  on  the  settlement  already  gained  by  the  service  at  B^ 
than  if  he  had  carried  the  pauper  abroad  with  him,  or  had  lired 
afterwards  at  20  different  places,  but  never  40  days  at  any  ooe; 
in  both  which  cases  it  would  be  admitted  that  the  settlement  BiB, 
continued.  The  Scarborough  case  was  to  be  considered  as  i 
determination  founded  on  numerous  and  very  particular  circum- 
stances ;  or,  at  most,  as  making  an  exception  as  to  certificate-noen, 
which  was  not  to  be  carried  farther.  On  the  other  hand,  the 
(e)Jnte,jthQ69.  case  of  Rex  v.  St.  Pcter^  Oxford  (c)  was  exactly  like  the  present; 

for  there  the  service  began  and  ended  in  an  extra-parochial  plftce, 
(ihPoUi  tit.  ^^^  y^^  ^^  intermediate  service  in  another  place  was  held  to  give 
«<  Settlement  b7  a  settlement.  They  also  cited  Rex  v.  Petham  (d),  where  an  ap- 
Apprentice-  prentice  to  a  certificate-man  gained  a  settlement  by  serving  in 
•*"P'"  another  parish  under  an  assignment.  —  Bearcroft,  contrd,  did 

not  contend  that  no  settlement  could  be  gained  at  a  watering- 
place  ;  that  point  was  decided  in  the  Bath'Easton  case,  where  it 
was  expressly  said,  that  the  determination  in  the  Scarborough  case 
did  not  go  at  all  on  that  circumstance.  If,  therefore,  the  Scarborou^ 
case  did  not  determine  that  no  settlement  could  be  gained  at 
watering-places,  the  point  resolved  in  it  must  be,  that  the  settle- 
ment was  defeated  by  the  last  40  days  being  served  in  a  place 
where  a  settlement  could  not  be  gained.  It  is,  therefore,  pre- 
cisely in  point  to  the  present  case :  for  S,  read  B- ;  and  for  B* 
read  F,  L  ;  and  it  is  impossible  to  distinguish  the  two  cases.  lo 
both,  a  settlement  would  have  been  gained  at  S.  and  B.  if  ^ 
service  had  ended  there,  but  was  not  because  the  service  wai 
continued  over  to  E,  and  to  F»  /.  —  Buller  .1.  having  observed  that 
they  had  compared  this  case  very  exactly  to  Rex  v,  Alton,  desirw 
them  to  compare  it  also  to  that  of  St.  Peter,  Oxford.  They  said, 
the  case  of  St.  P.,  O.  was  prior  to  and  necessarily  over-ruled  by  that 
of  A.i  which  settled,  that  where  the  last  40  days  where  in  a  place 
where  no  settlement  could  be  gained,  no  settlement  was  gained 
any  where  by  that  hiring  and  service.  —  Lord  M ansfieid  »  *' 
now  appears  that  F.  I.  is  not  a  vill  within  the  IS  &  14  Car.  2.  c.  1> 
The  hiring  there  lays  the  foundation  for  a  settlement,  but  nooe 
can  be  gained  there.  You  must  look  back  to  the  laat  placei 
except  jP.J.,  where. 40  day*  were  served ;  that  place. ia  A;  •**" 
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it  being  now  settled  that  settlenients  may  be  gained  at  watering''- 
places,  the  settlement  was  gained  there  notwithstanding  the 
Scarborough  case.  Therefore  the  order  of  Sessions  must  be  con- 
firmed.-»  Order  confirmed. 

409.  Ret  V.  Undermilbeckf  M.  T.  34  G.  3.  5  T.  R.  387.  —  J.  D.  If  a  yewly  ler- 
the  late  husband  of  the  pauper  A-  Z).,  and   the  father  of  the  two  ▼■nttenre  40 
children,  was  hired  for  a  year  with  J.  B.,  then  of  C,  to  work  as  Jj^J  *°  .^'  ^ 
awsi/er,  the  latter  end  of  MarcA  or  beginning  of  April   1783,  ^daftel^ards 
for  the  wages  of  10/.  lOs,  per  annum.     He   entered  upon  his  returns  to  his 
lerrice  accordingly,  and  continued  with  his  master  till  about  the  father's  house 
middle  of  December  following;  when  J?.,  having  little  to  do  in  his  >"»  A  for  the 
irudness  of  a  waller  in  the  winter  season,  agreed  with  D.  that  he  ^^li**"^  ^^* 
might  have  leave  of  absence  for  six  weeks  to  work  for  himself  with  themes-   • 
wherever  he  pleased,  allowing  1 5s.  out  of  his  yearly  wages.     D.  tor's  consent,  he 
then  went  away  from  his  master  to  his  father  s  bouse  in  S,^  and  is  settled  in 
continued  there   till   the  beginning  of   February   1784 ;   being  A.  (a) 
ibsent  from  his  service  seven  weeks,  one  week  longer  than  he  had 
leave  for.    About  that  time  B.j  the  master,  contracted  with  one 
J.  B^  that  he  and  his  servant  Z>.  would  assist./.  J?,  in  making  some 
fence^walls  in  the  parish  of  P. ;  they  accordingly  entered  upon 
their  work,  and  Z>.  continued  with  them  above  40  days,  the  same 
being  till  within  about  three  or  four  days  of  the  end  of  the  term 
for  which  he  was  hired,  when  he  went  away  a^ain  to  his  father's 
house  in  S.^  with  his  master's  consent ;  and  whilst  he  so  continued  > 
io5.,  the  year's  service  with  his  master  ^.expired.    During  the 
time  that  D,  worked  at  P.,  he  slept  in  the  parish  of  D.,  but  never 
vorked  a  day's  work  in  the  latter  parish.     When   D.  went  the 
last  time  to  his  father's  house  in  5,,  it  was  on  the  Saturday,  and 
Itt  gear's  service  would   not  have    expired    till    the   Tuesday 
fotfoiring.     On  the  Monday  morning  he  went  to  make  up  some 
fence-wall  on  his  father's  account  in  S.,  but  was  unable  to  pro- 
ceed, owing  to  his  being  taken  ill  in  the  afternoon ;  and  he   con- 
tinued out  of  health  for  some  weeks  afterwards.     D,  afterwards 
vent  to  his  master,  who  paid  him  his  wages,  deducting  I5s*  for 
the  six  weeks'  absence,  and  2s,  f)d,  for  the  week  he  was  absent 
iBore  than   the  six  weeks  agreed   for. —  Lord  Kenyon  C.  J.  It 
lias  been  properly  admitted  that  the  contract  was   not  dissolved 
bj  the  servant's  absence  for  seven   weeks,   because  the  master 
consented  to  it/  and  received  part  of  the  servant's  earnings ;  and, 
tt  the  service  continued,   in  contemplation  of  law,  during  the 
v^ole  year,  I  think  the  servant  was  settled  in  S.,  where  he  slept 
fke  Wt  night,  he  having  before  that  time  served  there  40  days 
"t the  course  of  the  year.    For  it  has  been  decided  (A),  after 
tiittch  trgument,  that  the  last  day's  service  may  be   connected 
^^  any  preceding  service  in  the  same  parish,  notwithstanding 
*V  intervening  service  elsewhere  for  40  days. 

M.  Rex  V.  Denkam,  H.T.5SG.3.  1  JVf.Sc  S.  221. —  Lord  The  40  days' 
Kllshborough  C.  J.  in  this  case  delivered  the  judgment  of  the  residence neces- 
Court,  This  was  a  settlement  case  upon  a  removal  from  B,  to  ""^  *®  ~"J*'  • 
•D.,  and  the  question  was  upon  the  residence  necessary  to  confer  a  JJJi,^]^^  i, 
•ettlement  by  hiring  and  service.  Whether  it  was  necessary  there  vice,  must  be  ' 
^ould  be  40  days'  residence  within  the  compass  of  a  year,   or  withio  the  com* 

(ajSeetbecaseofRexw.  Brighthelm-  (6)    Vide  Rex  v.    Brighthelmstone,   PM»of*y«"' 

^^^i  5  T.  R.  1 88.  aod  /wj/,  title  Settle-     po*t,  pi.  529. ;  and  the  cases  there  cited, 
"^  hf  ^^mon^oMu.  Slid  Rex  ih  Sutton,  pott*  pL  461.    . 
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whether,  if  the  service  were  for  several  years  aBintemipt^ly,  a 
residence  for  40  days  within  those  several  years  would  be  suf- 
ficient ?     The  facts  were  these.    The  pauper  was  hired  to  G.  S* 
and  served  that  year,  at  the  expiration  of  which  he  was  hired  to 
him  for  another  year,  and  served  half  of  it,  and  during  that  year 
and  a  half  he  was  resident  in  B.  for  40  days ;  but  he  did  not  re- 
side in  B.  for  40  days,  either  within  the  hrst  year,  or  within  the 
half  year,  nor  (as  was  admitted)  within  any  one  period  of  a  year 
whilst  he  continued  with  S>     The  Sessions  were  of  opinion  that 
this  residence  was  not  sufficient,  and  we  think  their  opinion  right. 
By  Stat.  13  &  14  Car.  2.  Cp  12.  s.  L  poor  persons  coming  to  settle 
in  any  parish,  if  likely  to  be  chargeable  to  the  parish,  may  be  re- 
moved within  40  days  after  they  so  come  to  settle  as  aforesaid; 
and  it  is  under  this  act  that  40  days*  residence  is  required.  By 
Stat.  I  Jtm*  2..  c.  17.  s*  3.  the  40  days'  continuance  in  a  parish^  in- 
tended by  the  staC.  15  &  14  Car.  2.  to  make  a  Settlement,  shall 
be  accounted  from  the  delivery  of  Che  notice  in.  writing  to  one  of 
the  officers  of  the  parish  to  which  such   poor  person  removes; 
which  notice,  by  the  stat*  3  &  4  W.  &  M.c.  M.  s.  3.  is  to  be  read 
in  the  church  the  next  Lord's  dai/t  and  registered  in  the  book 
kept  for  the  poor's  accounts.     By  the  same  stat.  3  &  4  W^kM^ 
c.  11.  «.7.»  if  any  unmarried  person,  not  having  child  or  childreo, 
shall  be  lawfully  "  hired  into  any  parish  or  town  for  one  year, 
^  soch  service  shall  be  adjudged  a  good  settlement  therein,  thougii 
"  no  such  notice  in  writing  be  delivered  and  published  as  aforesaid. 
And  by  stat.  8  &  .9  ^.S.  c.  30.  s.  4.     **  No  person,  so  hired  as 
*'  aforesaid,  shall  be  adjudged  tfi.have  a  good  settlement  in  soj 
^'  such  parish  or  township,  unless  sock  person  shall  continu  (od 
**  abide  in:  the  same  service  during  the  space  of  one  whole  year^ 
Upon  these  clauses,  settlements  by  hiring  and  s;ervice  now  staod. 
It  has  been  decided  that  so  as  there  is  a  hiring  for  a  yeUi  and 
service  for  a  year,  it  is  not  necessary  the  whole  of  the  serviea 
should  be   under   the  yearly   hiring,    but  service   not  under  a 
yearly  hiring  may  be   connected  with  service  under  a  yearly 
hiring,  and  both  services,  if  uninterrupted,  may  be  taken  into  ths 
account :  but  it  has  never  been  decided  that  residences  beyond 
the  compass  of  a  year  can  be  connected ;  and  as  the  legislature,  by 
requiring  a  hiring  for  a  year,  and  a  continuance  and  abiding  in 
the  same  service  during  the  space  of  one  whole   year,  seem  to 
have  contemplated  something  which  was  not  to  be   compj^^  *^ 
less  than  a  year,  but  was  to  be  complete  within  that  period,  we 
ihink  we  abide  most  closely  by  the  words,  and  give  effect  to  the 
most  probable  intention   of  the  legislature,  by  holding  that  the 
whole   residence  must  be  within   the  compass  of  a  single  year. 
Suppose   the  same  service   to   continue  uninterruptedly  for  ^ 
years,  and  the  servant  to  sleep  twice  in  every  of  such  20  years  at 
the  same  inn  in  travelling,  and  be  at  that  inn  the  last  night  of  hi^ 
service,  would  it  be  expedient  and  reasonable  that  an  inquiry  ex- 
tending over  so  long  a  period  of  .time  at  detached  intervals  show' 
be  gone  into  for  the  purpose  of  ascertaining  the  settlement  fl^j 
pauper?    What  notice  could  the  officers  of  that  parish  haveiji: 
that  he  was  come  to  settle  there  ?     And  yet  there  his  settlemiij 
would  be*  if  we  were  to  hold  that  residence  for  40  days  beyov 
the  compass  of  a  single  year  would  do..   We  are,  therefore,  ^ 
opinion  that  a  settlement  in  B.  in  this  case  was  not  established, 
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nd  thai  the  order  of  ren^oval  and  the  order  of  Sessions,  which 
proceeded  apoo  the  disallowing  the  settlement,  should  be  con- 
finned. 

41 1.  Rex  V.  MUdenhdU  H.  T.  60  G.  3.  &  1  G.  4.  SB.SfA,  S74f.  Id  aettlement 
-<- Two  justices,  by  their  order,  dated  15th  January  1819,  removed  by  hiring  and 
W.Caxid  S  his  wife,  from  the  parish  of  M.,  in  5.,  to  iV.,  AU  Sts,^  semce,  the 
inC   The  Sessions,  on  appeal,  quashed  the  order,  subject,  &c.—  S.here'hTs   Uaf 
On  the  1st  of  May  1817)  the  pauper  being  a  single  man,  let  him-  of  rest  is*  and 
leif  sj  a  vearlv  servant  to  R.  B,y  of  M.,  in  the  county  of  S.,  and  therefore,  where 
entered  into  his  service  on  the  same  day.     The  pauper  was  em-  •  senrant,  who 
ployed  by  his  master  every  day  from  the  commencement  of  his  d'o^e  the  mdl 
ier?ice  up  to  the  5th  of  April  1818,  to  drive  the  mail-cart  to  and  ^^^'^  f^ 
iirom  N.  and  M.     For  this  purpose  he  started  every  night  froia  Af.  fafn^iyy  the  year 
sod  arrived  at  N",  at  about  1 1  o'clock  in  the  evening ;  and  afler  deli-  at  N.,  where  he 
rering  the  bags,  &c.,  whick  generally  occupied  about  an  hour,  rested  every 
went  to  bed  at  ba  Wm  in  iV.,  in  a  bed  hired  for  him  exclusively  for  night<hiring 
a  year»  mi  paid  for  by  his  master.     He  slept  until  about  four  ^  ^\nih 
i^efock  in  the  morning,  when  the  mail-coach  arrived  at  iV.  from  middle  of  the 
I.,  and  the  pauper  used  to  get  up  and  receive  the  M.  mail-bags,  night,  and  af. 
and  drive  his  cart  back  to  M .,  where  he  generally  arrived  about  terwards  re-  ^  ■ 
lix  o'clock.     He  then,  after  putting  up  his  horse,  Ac,  went  to  bed  ^""^^  back  in 
it^aroom  provided  for  him  in  his  master's  house  at  M.,  and  slept  two  Jjf**^'"^*^ 
or  three  hours.     He  was  employed  during  tlie  rest  of  the  day  in  Af.y  i,^^^^  ^i  1^ 
tt  his  roaster  chose,  and  someUmet,  which  was  about  eight  or  ten  and  usually ' 
times  in  a  month,  he  did  not  go  to  bed  at  all  at  Af.     He  kept  all  went  to  bed  in 
liis  clothes,  aail  took  all  his  meals  in  his  master*s  house,  and  the  hisowneiclu- 
room  and  bed  in  which  he  there  slept  wtre  exclusively  appro-  "J®  "^^  ^^^ 

r'lted  to  him,  and  he  considered  that  Af.  was  his  home,  but  tjiat  ^^^^ .  hm, 
took  his  night's  rest  at  N.     He  kept  no  clothes,  nor  any  thing  that  hU  place  of 
the,  at  iV.,  and  other  persons  occasionally  slept  in  the  same  room  rest  was  in  M., 
there  with  him.     From  the  5th  of  April  1818,  until  the  following  ^^d  that  his 
1st  of  May,  he  never  drove  the  mail-cart  at  all,  but  lived  wholly  in  jS^^j^'''** 
bi>  master's  service  at  M.     On  the  1st  of  Mat/  1818,  he  quitted 
Mr.B.'s  service.  —  Per  Cukiam  :    Here  the  pauper  was,  by  the 
Bttore  of  his  service,  compelled  to  wait  a  few  hours  in  the  middle 
*^tlieoight  for  the  return  of  the  mail.     During  that  time  he  slept 
l^re;  but  that  sleep  was  not  his  ordinary  and  sufficient  rest,  for, 
iTterhe  returned  to  his  master's  house  at  A/.,  he  went  to  bed  in 
^own  room,  which  was  there  provided  for  his  exclusive  use.   He 
Hi  not,  therefore,  go  to  N.  as  to  his  place  of  rest,  and  unless  that 
'ere  so,  he  could  gain  no  settlement  there.     Besides,  it  was  for 
^  respondents  below  to  establish  affirmatively  a  settlement  in  M ; 
md  if  that  is  left  doubtful,  the  Court  will  not  quash  the  order  of 
Senionsi    But  here,  in  fact,  M.  appears  to  have  been  the  place  of 
rest  of  the  pauper  during  his  service.     The  order  of  Sessions  is, 
therefore,  right.  —  Order  confirmed. 

*12.  Rex  V.  Apethorpe,    E.  T.  6G.4f.    2B.Sf  C.  892.—  Upon  where  a  pau- 
'PP^  against   an   order   of  two  justices,   for   the   removal   of  per  served 
^•5.  and   R.  his  wife,  from  A.,   in    M,  to    S,  the   Sessions  uader  a  yearly 
quMhed  the  order,  &c.  subject,  Ac  — The  pauper,  //.  S.,  being  ^^'^^^'^f  ^  *]J*d 
fettled  in  i4.,  was  hired  about  six  years  ago  by  a  Mr.  G,,  of  5!Il^*a»iin  hU«d 
B^  for  a  year,  to  commence  at  Old  Michaelmasy  the  whole  of  in  the  same 
which  service  he  performed  in  B.t  sleeping  also  in  that  parish,  parish  by  the 
Before  the  expiration  of  the  year  Mr.  G.  again  hired  the  pauper  """c  master  for 
few  the  ioUowing  Old  Michaelmas  to  the  N^  Mickadma$  sue-  jj^/^ 
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(diere  being  no  ceeding.     There  was  no  iDterruption  of  the  service ;  and  ondar 

interruption  of  the  second  hiring  the  pauper  served  his  master  about  half  a  year 

the  service),  and  in  JJ.,  and  then  removed  with  him  to  .5.,  in  which  latter  parish  he 

i*""*-5*  '*^  finished  his  service  under  such  second  hiring,  and  slept  the  Istt 

moT^"^th  his  ^  nights  in  S.  —  Bayley  J.  I  am  of  opinion  that  the  order  of 

master  into  the  Sessions  is  right.     If  the  pauper  gained  any  settlement  in  the 

parish  of  B,  and  parish  of  S.,  in  this  case,  it  would  follow,  that  wherever  there  was 

served  him  once  a  hiring  for  a  year,  and  the  pauper  afterwards  continued  with 

Salji  ^^^^'  ^^  master  as  a  weeicly  servant  for  20  years,  and  resided  in  20  dif- 

did  not  i^mUre  ^^^^^^  parishes,  he  would  be  settled  in  the  parish  where  he  resided 

a  settlement  in  for  the  last  40  days,  although  at  that  time  he  were  not  hired  for  a 

that  parish,  in.  year.    It  appears  to  me  that  the  case  of  Rex  v.  Croscombe  (a)  does 

asmuch  as  no  not  bear  upon  the  present  case.     There  the  pauper  hired  hinaelf 

P^^his  ser.  j^,  ijyg  ^j^jj  £)^  j^  ^  j,ig  servant  for  a  year,  for  4/.  and  a  livery; 

under  17«*riy    *"®  ^^^  accordingly  live  with  his  master  during  that  year,  and  with- 
hiring.  out  coming  to  any  new  agreement,  continued  with  his  master  ia 

(a) Ante  pi  S99.  *^®  Same  parish  about  a  quarter  of  a  year  longer.  ^  The  master 

then  removed  to  another  parish,  and  the  pauper  continued  to  Uv&. 
with  him  about  six  months  in  the  latter  parish  upon  the  terms  of 
the  first  contract,  and  was  paid  wages  at  the  same  rate.  Now,  la 
that  case,  at  the  expiration  of  the  first  year,  a  new  hiring  for  a 
year  was  fairly  to  be  presumed,  from  the  circumstance  of  the 
pauper  continuing  in  the  same  service  without  any  alteradoD  of 
the  terms  ;  and  if  the  service  in  the  last  year  was  to  be  considered 
as  a  service  under  a  renewed  yearly  hiring,  that  case  does  not  at 
all  bear  upon  the  present.  That  such  was  the  ground  upon  which 
the  Court  proceeded  in  that  case  appears  from  what  was  said  hy 
WUles  3,  in  delivering  the  judgment  of  the  Court  in  The  King^* 
(b)Jnie,Tfi.sie.  St.  Giies,  Reading  (a);  "  The  King  v.  Croscombe  does  not  apply, 

*^  because  the  Court  presumed  the  continuance  of  the  whole  coo- 
**  tract."     There  being  no  authority,  therefore,  bearing  upon  the 
subject,  we  must  look  to  the  words  of  the  statute  S&4  fV.&M% 
c.  11.  £.7* :  they  are,  "  if  any  unmarried  person,  not  having  child 
**  or  children,  shall  be  lawfully  hired  into  any  parish  or  town  for 
"  one  year,  such  service  shall  be  adjudged  and  deemed  a  good  set* 
"  tlenient  therein"     The  word  therein  refers  to  the  parish  or  town 
into  which  the  party  has  been  hired  for  one  year.    The  settlement, 
therefore,  attaches  to  him  in  that  parish  or  town  where  he  has  the 
character  of  a  servant  hired  for  a  year.     The  S  &9  fV-S'C^SQ* 
recites,  *'  that  doubts  had  arisen  touching  the  settlement  of  unj 
"  married  persons,  not  having  child  or  children,  lawfully  ^^ 
"  into  any  parish  or  town  for  one  year ;"  and  enacts,  "  that  no 
"such  person  hired  as  aforesaid  [i.e.  lawfully  hired  into  the 
"  parish  for  one  year),  shall  be  adjudged  or  deemed  to  have  a  good 
"  settlement  in  any  such  parish  or  township,  unless  such  person 
"  shall  continue  and  abide  in  the  same  service  during  the  space  of 
**  one  whole  year."     The  latter  statute,  therefore,  requires,  that 
in  order  to  gain  a  settlement  by  the  hiring  and  service  mentioned 
in  the  former  statute  (which  was  a  hiring  into  that  parish  for  a 
year),  the  party  should  continue  in  the  same  service  for  the  space 
of  one  whole  year.     The  former  statute  requires,  that  the  contract 
should  be  for  a  year,  and  that  the  service  should  be  under  the 
contract  of  hiring  there  mentioned.     The  latter  statute  requires* 
besides,  that  in  order  to  gain  a  settlement,  the  service  should  con* 
tinue  for  a  year.    I  am,  therefore,  of  opinioD,  that  a  settleoieDt 
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cui  iie  gained  bj  Jiirii^  and  service  ifi  ttiat  pamh  only  wfaece4ba 

CrtfiuA  the  cbarACter  of  a  servant  hired  for  a  year ;  and  that 
ng  so,  the  pauper,  in  this  case,  did  not  gain  any  settlement  in 
tbe  parish  of  S.,  and,  therefore,  the  order  of  Sessions  is  right.  — 
HoLioinJ.  The  case  of  Rex  v.  Croscombe  is  distinguisbabie. 
from  the  present,  upon  the  grounds  stated  by  my  brother  Bayle^^ 
la  tbst  ease  Lord  C.  J.  Lee^  certainly,  gave  an  extrajudicial 
opbioD,  that  the  service  in  the  second  yeajr  need  not  be  under  any 
ooqtoct  of  hiring,  provided  it  w^  a  continuance  of  the  «aaie 
seroce ;  but  when  the  state  of  the  law^  as  it  existed  between  the 
Ymng  of  the  i^^A^W.&M.  cA\.  and  the  8&9  W.S.  c.30., 
comes  to  be  considered,  I  think  it  perfectly  clear  that  that  opinion 
caaoot  be  supported.  By  the  IS  &  14*  Car,  2.  c.  12.  overseers  were 
authonzed  to  remove  a  pauper  to  a  parish  which  was  his  last  place 
of  settlement  for  40  days,  either  as  a  householder,  &c.  or  as  a 
Mviar.  At  that  time,  therefore,  a  service  for  40  days  con&rred 
a lettleoieut.  The  S&A^  W.& M.cAl.s.Z.  enacts,  that  the  40 
iis^  coatinuance  of  any  person  in  a  parish  or  town,  which  ^hen 
coo^rred  a  settlement,  should  be  accounted  from  the  publication 
rf  a  ootice  in  writing,  which  he  should  deliver  to  the  church-; 
wardeo  or  overseer  of  the  poor,  and  the  latter  was  to  cause  it  to 
be  read  publiciy  in  church.  Sect.  6.  provided,  that  any  person 
£xeaciiiog  an  annual  office  in  tlie  parish  during  the  year,  shoul4 
gim  a  settlement  without  having  delivered  such  notice  in  writing; 
and  sect.  7.  enacted,  that  if  any  unmarried  person,  npt  having  any 
<Ud  or  children,  shonld  be  lawfully  hired  into  any  parish  or  town 
far  one  year,  such  service  should  be  adjudged  and  deemed  a  goocl 
aittlenient  therein,  aldiough  no  notice  in  writing  were  delivered 
^poblished.  Now,  the  words  such  service  must  refer  to  a  s^rvic^ 
Qwkr  the  contract  of  hiring  mentioned  in  the  former  part  of  tbo 
4lMe;  and  if  that  be  so,  this  statute  clearly  required  that  the 
M^iee  ahould  be  under  a  conti^ct  of  yearly  hiring.  The  legist 
hhwe  in  this  st^Uute  fieem  to  have  considered  the  exercising  pi  an 
fwual  office  in  the  parish  during  the  year,  and  the  being  hired 
^Ae  parish  for  a  year,  as  equivalent  to  the  notice  to  the  parish 
vkidi  vas  required  by  the  former  section.  Inasmuch,  however,  ■ 
tt  ilie«xeiH:ising  of  the  parochial  office  was  not  sufficient  to  give  a 
^Bttieoeat,*  unless  it  were  e&ercised  during  the  year,  doubts  were 
^■ttcrtained  whether  the  service  under  the  contract  of  hiring 
dioQld  not  also  continue  during  a  year.  If  the  service  for  the  year 
*>tQot  required  by  that  statute,  the  contract  of  hiring  for  the 
y  tt  tbe  only  circumstance  inun  which  the  pw^h  could  be 
^^^  lo  have  had  notice ;  and  if  sp,  it  was  essential  that  the 
•P^pte  .should  be  made  in  tbe  parish.  But  doubts  being  enter- 
'^Dad  whether  service  for  a  year  was  required,  the  8  4r  9  ^.  3. 
^Nl vas  passed.  Sect,  4.  recites,  that  doubts  had  arisen  touching 
^  aattlement  of  persons  unmarried,  not  having  any  child  or 
^wreo,  lawfully  hired  into  a  parish  or  town  for  one  year ;  and 
y>  enacts,  that  no  such  person  so  hired  eu  aforesaid  slmil  be 
^^^nedto  have  a  good  settlement  in  such  parish  or  township,  un- 
ntaach  person  al^l  continue  in  the  service  during  the  space  of 
<M»e  whole  year.  The  latter  statute  did  not  intend  to  dispense 
^th  any  thing  required  by  the  former,  but  to  add  another  quali- 
'^^^B  to  those  ahready  required  to  confer  a  settlement.  The 
B«Ttce  spoken  of  in  the  latter  statute,  is  the  same  service  that  W9fi 
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contemplated  by  the  3^4  fF.  &  3f.  c.  11.,  viz.  a  senrice  ander « 
contract  of  hiring  for  a  year.  I  think,  therefore,  that  in  order  ti 
give  a  settlement  in  any  parish,  some  part  of  the  Mrvtce  nnutbe 
under  a  contract  of  yearly  hiring.  That  being  so,  there  was  ds 
settlement  in  the  parish  of  S.y  and  the  order  of  Sessions  must, 
therefore,  be  con6rmed.  —  Order  of  Sessions  confirmed. 
TbB40  days'  413,  Rex  ▼.  Findon,  E.  T.  6  G.4.  4  B.  &  C.  91.—^.  S.,  A/.  1m 

resdence  ne-  wife,  and  five  children,  were  removed  by  an  order  of  two  justices 
^7US^  fro™.  *e  parish  of  R.  in  the  county  of  S«>M-.  to  Ae  pariArf 
by  hiring  and  -^'^  ^^  ^'^  county  of  Sussex^  and,  upon  appeal,  the  bessions  ccm- 
flttrice  must  be  firmed  the  order,  subject  to  the  opmion  of  this  Court  upon  the 
wiUiln  die  com-  following  case :  The  pauper,  W,  S.,  was  hired  by  the  Rev.  J.  V't 
P^  of*  y«"»  on  the  2d  of  November  1807,  for  a  year,  and  served  the  whole  of 
be  un^  ^  ^*'  period,  and  afterwards  continued  in  Mr.  F.'s  under  succewre 
MumTyear's  yearly  hirings,  until  the  2d  of  November  1811,  when  the  ptopef 
hiring.  was  again  hired  by  Mr.  F.  for  another  year.     The  pauper  serted 

his  master  at  the  parish  of  St.  P.,  m  the  city  of  O.,  from  the  said 
2d  November  1811,  until  the  14th  April  1812.    He  thensccom- 
panied  him  to  several  other  places  till  the  2d  November  1812,  when 
lie  was  again  hired  by  Mr.  F.  for  another  year,  and  he  trs^elled 
about  with  his  master  till  the  20th  December  1812,  on  which  dsf 
they  arrived  at  F,,  in  Stissexy  tiie  appellant  parish,  where  they 
continued  more  than  40  days,  and  afterwards  he  accomnanied  his 
master  to  the  said  parish  of  St.  P.,  in  the  city  of  O.,  where  tbef 
continued  from  the  25th  February  up  to  the  U' April  1818,* 
space  of  98  days,  and  on  the  2d  Jmrtl  181 S  left  O.  for  ^.,  wh«it 
they  continued  until  the  2d  of  Mai/  following  (80  days),  wlw 
they  parted  by  mutual  consent.  —  Abbott  C.  J.    The  setttawnt 
of  the  pauper  is  clearly  at  O.  y  he  was,  undoubtedl}',  settfed  there 
on  the  2d  of  April  1813,  having  resided  there  more  than  40  days 
within  the  last  year  of  his  service,  and  gained  no  subsequent  8ettl^ 
roentr    It  is  not  necessary  that  the  whole  of  the  residence  shooM 
be  under  the  last  year's  hiring.  —  Ba yley  J.     I  think  this  pow' 
(a)ifitt£,pl  410.  was,  in  effect,  decided  in  Rex  y.Denham  (a),  aDdi?er  v.F/^iw W,whicfc 

was  before  the  Court  in  1819.  It  has  never  been  decided  that  the 
40  days'  residence  must  be  under  the  last  year's  hiring.— HoLROtl> 
and  LiTTLEDALE  Js.  concurred.  —  Order  of  Sessions  quashed. 

XL  Of  Service  toith  different  Masters. 

A  lerTice  under  414.  Rex  v.  Ixnnghoey  £.  T.  4  G.  1 .  5/r.  90.  —  JV.  Y.,  being  set- 
a  hiring  for  a  tied  in  C,  was,  at  Michaelmas  1715,  hired  into  the  parish  of  /•>  ^ 
r"'-5"*tKTJL  ^'»  ^®  ^^^^  him  as  a  shepherd  till  Michaelmas  followmg:  he 
oSSw/ ««^  entered  upon  the  service,  and  continued  with  K.  till  Ladydajiy 
andtfae remain!  who  then  paid  him  half  a  year's  wages,  and  left  the  farm  to  one 
^er  widi  a  S.,  who  entered  and  took  all  the  stock  and  servants,  and,  in  barrest 
uranger^  to  time,  took  Y.  off  from  keeping  sheep,  and  set  him  to  harvest-work, 
iN^om  he  had     ^^^  which  he  paid  him  5*.  extraordinary,  and  at  the  year's  end  p«i^ 

™ir8»Ii^,7f  **^™  ^^^  ®^^^^  ^^^  y«*'''«  ^««®»  •  ^^  ^^^»  *^«  ^eft  the  farm,  nevii 
there  be  no  dis^  told  Y.  he  was  no  more  his  servant,  nor  were  there  any  transactitftf 
wohuion  of  the  between  them  two  towards  dissolving  the  contract :  neither  did  y 
<»iginal  hiring,  ever  make  any  new  contract  with  S.  for  the  last  half-year.  ^ — Tm 
Fort.  S17.  Csrsp  Justice  :  The  statute  requires  two  things ;  a  hiring,  andi 
See S. P. Bex o.  continuance  in  the  same  service  for  a  year.  There  can  hew 
X|ado^,  arae^   'doubt  but  that  in  this  case  there  is  axomplcte  and  perfect  hinsj 
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for  a  jaar ;  but  the  question  turns  upon  the  service.    Half  of  it  was  ^ 

acfoaiJy  a  service  to  K.^  and  the  rest,  in  fact,  was  a  service  to  iS. ;  but 
there  being  no  new  contract  with  S*^  nor  any  dissolution  of  the  first 
contract  with  K.,  it  seems  considerable,  whether  the  whole  shall  not 
be  takeo  to  be  a  service  to  K.  As,  if  I  lend  my  servant  to  a  neighbour 
for  a  week,  or  any  longer  time,  and  he  go  accordingly,  and  do  such 
work  as  ray  neighbour  sets  him  about,  yet  all  this  while  he  is  in  my 
service,  and  may  reasonably  be  said  to  be  doing  my  business.    If 
the  first  contract  be  not  discharged,  it  must  have  a  continutocc, 
ad  under  it  the  servant  is  entitled  to  demand  his  wages  of  the  first 
naster.    And  the  5s,  given  him  by  S*  is  no  argument  to  the  con- 
trary, no  more  than  if,  in  the  case  I  put  before,  my  neighbour  had 
gireo  my  servant  a  gratuity  for  his  extraordinary  trouble.     What 
agreement  there  was  between  K.  and  6\  does  not  appear,  but  here 
it  00  act  done  by  the  servant  tliat  shows  his  consent  to  change  his 
nnster.    And,  therefore,  I  take  this  to  be  a  service  for  the  whole 
year,  pursuant  to  the  first  contract,  and,  consequently,  the  settle- 
ment u  at  /.,  where  the  service  was.  —  Powys  J.    The  private 
myon  that  I  went  upon  in  Rex  v.  flaughton  (a)f  where  it  was  (a)jfn/e,pl.S67. 
hckf  flat  several  hinngs  and  services  for  1 1  months  gained  no 
wtdesient,  wm^  because,  if  we  should  once  get'  out  of  the  statute, 
tbcre  would  be  no  end^  and  by  the  same  reason  that  we  abated  one 
day  we  might  abate  two,  ^sic  in  infinitum.     I  think,  in  this  case, 
the  settlement  is  in  /. — Eyre  J.     And  so  do  I.    This  is  a  contract 
for  a  year  between  K,  and  Y.,  and  not  to  be  dissolved  during  the 
year  without  both  their  consents.    There  is  actually  no  consent  on 
ne  side,  and  but  an  implied  consent  on  the  otner.    It  weighs 
iMChio^  with  me  that  S.  paid  the  last  half-year's  wages,  for  I  look 
apon  hmi  only  as  a  person  to  whom  the  servant  was  lent,  and  there 
s  no  doubt  but  that  Y.  might  have  demafided  the  wages  of  K» 
Tbe  paying  the  5s*  is  so  far  from  being  an  argument  that  the  con- 
tnct  was  dissolved,  that  it  is  to  me  a  strong  evidence  of  its  continu- 
ace;  for  when  S.  goes  to  set  him  about  harvest-work,  **  No,*' 
Myi  be,  '*  I  was  hired  to  be  a  shepherd,  and  had  small  wages  ac- 
^  cordingly  ;**  and  thereupon  the  other  agrees  to  giva  him  5s»  as  an 
^undent  for  the  hardness  of  the  work.  —  Fortescub  J. :  The  See  Ra  v. 
diiailtj  arises  upon  the  word  samCf  which  may  extend  to  master,  Aynhoe,  ante, 
Pfnih,and  business.    And  taking  it  in  those  senses,  this  case  comes  •  P^'  ^^''  ^" 
within  the  words  of  the  statute ;  and  there  can  be  no  doubt  but  ^hjch^  Court 
^  it  comes  within  the  reason  of  it ;  for  he  is  no  more  likely  to  be  decided  in  this 


ckirgeable  now,  than  if  he  had  actually  served  K.  all  the  year. 
Upoo  the  reasons  which  have  been  given,  I  think,  here  is  the  same 
'''^■ter,  the  same  sort  of  service  in  the  same  parish,  and  a  continu- 
ance oC  the  contract  throughout  the  whole. 

415.  Rex  v.  Seccles^  E.T.  17  G.  2.  Burr.  S.  C.  2S0.— -E.,  being   A  service  with 
••ttiedat  B.,  let  himself  to  C,  a  blacksmith,  in  Z,.,  at  the  wages  of  »nother  penon 
^»SL  10s.,  to  serve  him  there  for  one  whole  year  from  Michad-  J^*  ^„i^  i, 
•tt  Ui  Michaelmas  .•  he,  accordingly,  entered  upon  his  service  on  ^^  ^  dissolu- 
tse  Michaelmas-day y  and  continued  therein  until  the  Michaelmas  tion  of  the  con- 
bilowing :  he  then  again  let  himself  for  another  year  to  his  said  tract. 
t>i>tter,  and  continued  about  10  weeks;  when  he  and  his  master  S.C.Scr.i£07. 
•peed  to  part,  and  actually  did  part.     Within  the  year  he  worked,  ^^Jj****' 
with  his  master's  consent,  for  a  week,  with  one  Lincoln^  as  a  jour-  'j^^JJ^^"**^ 
jeyBMUi  blacksmith ;  and,  with  the  like  consent,  with  one  Latoes^  ,|J*V7    ^' 
"W  a  fortnight ;  and  at  some  times,  not  exceeding  24  hours  at  any 
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one  time,  noi-  above  three  days  in  the  whole,  wtdiin  the  Bsd  year, 
with  his  master's  consent,  went  off  to  sea,  in  a  fishing-boat  beloog* 
ing  to  M. ;  and  it  was  agreed  between  the  pauper  and  his  master, 
at  the  time  of  such  absence,  that  he,  £.,  should  nave  all  the  wages 
he  then  earned,  his  master  deducting,  daring  the  time  of  such  ab- 
sence, in  proportion  to  his  aforesaid  wagers  of  S/.  or  3/.  lOs, :  Lauei, 
Lineoln,  and  M.,  seTeraliy  paid  E.  for  the  time  he  so  worked  with 
them ;  and  he,  £.,  alloweii  C,  out  of  his  said  wages,  for  the  time  of 
his  absence :  C  received  no  part  of  the  wages  E.  earned  daring 
his  absence ;  but  only  deducted  a  proportional  part  of  the  wages 
of  8/L  or  Si.  10*.  —  Lee  C.  J. :  The  whole  absence  of  the  present 
pauper  in  the  first  year  was  just  three  weeks  and  three  days,  by 
the  consent  of  his  master ;  and  the  money  deducted  out  of  Wb 
wages  was  to  be  in  proportion  to  his  absence.  The  parish  of  L. 
have  had  all  that  the  words  or  the  intention  of  the  act  of  parlia- 
ment require ;  for  there  was  a  clear  hiring  for  a  year,  and,  taking 
in  the  ten  weeks  of  the  second  vear,  a  service  for  more  than  a  year. 
We  cannot  intend  any  thing  of  a  fraud ;  for  none  is  stated.  Tbe 
{d)VideS&4  question -depends  upon  two  acts  of  parliament,  (a)  Upon  tbe 
^^w'fl^'so'  ^^&^^*^®  ^^^  (*)>  '*  *^  "^^  necessary  that  the  service  be  with  the 
?m  ft  *Q  w  3 '  »anie  person ;  it  is  sufficient  if  it  be  with  the  successor  in  the  farm, 
2  so.  ^^  *^^  assignee.    Therefore  this  act  has  not  been  taken  so  strictly. 

Then  the  agreement  about  the  payment  of  the  wages  as  the  servant 
might  want,  will  not  vitiate  the  contract.     Nor  will  the  contract 
be  dissolved  by  any  thing  here  stated.   -It  is  only  a  licence  of  de- 
parture for  a  certain  time ;  the  contract  remains.     Indeed  where 
the  servant  departed,  by  consent  of  both  parties,  three  weeks 
before  the  end  of  the  4erm,  the  contract  was  dissolved ;  as  in  the 
(c)  See  a  MS.     case  of  Patolet  v.  Bumham,  (c)    According  to  the  cases  that  have 
report  of  this      j^^^^  determined,  the  subsequent  service  of  10  weeks  may  betaken, 
^^'g^"*  in  the  present  case.     The  service  by  the  master's  consent,  with 

(mother  person,  was  service  of  the  master;  it  is  not  necessary  that 
the  service  be  with  the  same  person ;  nay,  if  it  had  been  vvithoot 
the  master's  consent,  yet  the  absence  had  been  dispensed  vrith,  b^ 
the  master's  receiving  him  again.  This  was  no  dissolution  of  the 
contract,  but  a  mere  lending  of  the  service  of  his  servant,  thari 
which  nothing  is  more  customary  in  harvest-time :  and,  by  the 
unanimous  opinion  of  the  Court,  the  orders  removing  the  paup^ 
fVom  L,  to  B.  wefe  quashed. 

XIL  Of  Marriage  during  Service. 

If  •aenrantbe  416.  Farringdon  v.  W^tVfy,  E.  T.  1  Ann.  Salk.  587.  — A  servwj 
^^dfofa  yeaf,  came  into  the  parish  of  S. ;  was  hired  for  a  year ;  and  having  served 
m^affTdon  half-a-year  of  the  time,  nsarried  a  woman  in  the  parish  of  W^.;  ajj 
Dot  diMolve  tbe  ^^  question  was,  first.  Whether  the  justices,  on  complaint  of  the 
contract  be-  ehurchwardens,  could  make  an  order  to  remove  him  to  ^  pl^ 
tm^  maner  of  his  last  legal  settlement?  Secondly,  Whether  his  serving  here 
*"**'*"to^'^  would  not  gain  a  settlement  ?  To  the  first  point  it  was  adroittej 
frOTQ^rving  ^^^  ^®  Contract  between  the  master  and  servant  was  not  diseolvea 
out  the  yew  in  ^7  ^^^  marriage ;  and  admitting  it  might  be  dissolved  by  an  order 
order  to  gain  a  made  on  complaint  of  the  master,  yet  without  that,  and  upon  cobj- 
setUement.         plaint  of  the  officers  only,  it  could  not  be  dissolved;  therefore 

^RODERICK  (of  counsel)  admitted  that  the  justices  could  not,  m 
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the  priadpal  case,  so  remove  hiin>  as  that  he  could  not  coma  to 

s&ve  hk  master,  but  held  he  might  be  removed^  s^  as  tliat  the 

order  sfaouid  disturb  hia>»  and  prevent  a  settlement;  and  this  he 

6»d  was  a  medium  that  would  neither  prejudice  the  contract,  nor 

evade  the  statute.     He  compared  it  to  an  order  to  remove  on 

14  Cor.SL,  before  40  da3rs'  stay ;  in  which  case,  the  very  making  of 

the  order  obstructed  a  settlement ;  and  it  may  be  executed  after 

the  40  days. — Holt  €•  J.  and  Powell,  coutrdf  That  an  order  to 

ilistorb  him,  and  not  to  remove  him,  was  not  witliin  the  meaning  of 

the  act:  disturbing  him,  without  power  to  remove,  is  vain ;  and  this 

does  not  uiisetUe,  nor  is  it  like  the  case  of  40  days*     Secondly,  It 

vai  (fuestioDed,  whether  such  a  stay,  &c.,  would  gain  a  settlement ; 

because  the  statute  makes  the  party's  being  unmarried  a  qualifi- 

catioQ  as  well  as  his  stay,  viz.  *'  If  any  such  person,  being  unmar- 

"ried,  being  hired,  &c.,  such  service,  &c.>"  so  that  the  words 

"such  service"  go  to  all ;  not  only  the  stay,  but  the  state  of  the 

pifty.— To  this  Powell  inclined ;  Holt  C.  J.  contrd.     *'  Such" 

»  only  inch  service  ;  aad  the  marriage  does  not  hinder  the  service. 

The  contract  continues.     Suppose  the  woman  he  marries  be  of  the 

fane  parish,  shall  not  that  gain  a  settlement  ? 

417.  Rex  V.  CletU^  M.T.  1  G.  1.  FoU^y  148. — It  appeared  upon  Marriage 
tbe  order  of  Sessions,  that  one  i/*  C  was  hired  for  a  year  in  the  between  the 
pttish  of  E*  Z«.,  being  an  unmarried  man,  for  3/.  iOs.  wages,  about  hiring  and 
the  looDth  of  August,  and  served  for  the  said  year ;  but  that  about  completion  of 
lliemoBth.'of  Fedruaty  then  next  following  his  said  hiring,  he  was  1^1^111,^"™ 
flttniefl,  and  continued  afler  such  his  marriage,  to  the  end  of  the  s.P.deter- 
oid  year,  in  his  said  service.     Two  justices  removed  this «/.  C.  and  mined  in  the 
hit  wife  from  C  to  E.  L. ;  but,  upon  appeal,  the  Sessions  quashed  nmc  term  be. 
^  order,  and  stated  the  above  case;  and  now  the  Cou^t  of  *''^***i*5" 
i^XG  8  Bench  quashed  the  order  of  Sessions,  and  held,  that  thp  ^'f^  H^ 
lunogfor  a  year,  and  service  for  that  whole  year,  though  the  pau-  st.  Dennis, 
fer  married  before  his  year  was  out,  gained  him  and  his  wife  a  set- 
tiemcBt  in  E.L. 

^18.  RexY.  Suttotty  M.  T.  1  G.  2.  2  Sess.  Cos.  133.—^.  S.,  being  if  aiervant  be, 
invnmarried  person,  and  having  no  child  or  children,  served  A.  B.  unmarried  at  ' 
ftwn  March  1725  to  March  1726,  and  in  September  intermediate  Je  time  of  the 
^■ttried,  and  served  out  his  year.     The  question  was,  Whether  ^^^^^^^ 
*»  w  a  good  service  to  entitle  him  to  a  settlement  ?-- The  ^Snot prevent 
CoDAT  held  it  was  good,  and  that  to  be  unmarried  at  the  time  of  bis  gaining  a 
^  biring  is  the  only  thing  necessary  in  order  to  gain  a  settlement  settlement,  by 
hy  the  service,  for  that  the  service  is  not  dissolved  by  the  marriage,  serving  Uje year. 

*19.  Rex  V.  Hanhuryy  T.T.  ^&,97  G.2.  Burr.  S.  C.  322.  —   A  master  can- 
J^l»ttper  was  hired  for  a  vear,  from  Michaelmas  to  Mkkaelmas  ;  ^^  <""*  .•^•y  • 
botlieciune  three  days  after  the  former  Michaelmas:  staid  one  servant  hired 
%  after  the  latter;  and  was  absent,  at  different  times,  near  a  J^omiTrfhis 
'  ^^giiti  for  which  absence  6£.  6d>  were  abated  in  his  wages,  having  married 
"US  service  was  in  T.    From  thence  he  went  to  i/. ;  where  he  during  tiie  ser- 
'»  hired  for  a  year,  and  served  three  quarters ;  and  then  married  vice  of  such 
*»oinan  with  child.     Of  this  his  master  complained  to  a  justice  of  y**'- 
P*ftce,    The  justice  thought  the  matter  complained  of  to  be  a 
jufficient  cause  for  the  pauper's  being  discharged  ;  and  allowed  of 
«8  discharge ;  but  made  no  order  in  writing  touching  the  matter* 
'^  master  thereupon    discharged    him,  against  the    pauperis 
'^'^nt.  —Lee  C.  J.  said,  the  great  question  w«s  upon  the  cause 
ol  discharge,  Whether  that  was  sufficient  ?  —  Wrioht  J.  thougljt 
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If  a  servant 
under  a  general 
hiring  marry 
during  the  year, 
andsenre  11 
months,  and 
then  more  into 
another  parish, 
and  continue  to 
serve  the  same 
n&ster,  these 
services  cannot 
be  united,  be- 
cause at  the 
commencement 
of  the  second 
year  be  was 
married  and  in- 
capable  of  being 
hired. 


there  was  not  any  reasonable  cause ;  for  what  objection  k  tli 
marriage  ?  It  is  no  misdemeanor ;  and  the  justice  cannot  dis- 
charge but  for  a  misdemeanor.  —  Denmison  and  Foster  Js.  He 
cannot  be  thus  discharged  against  his  own  consent.  Consequently) 
the  settlement  in  //.  goes  on,  and  is  his  last  legal  settlement. 

420.  Rex  V.  St.  GUes,  Reading,  T,  T.  13  G-  S.  Cald.S^.  —  Dn 
being  an  unmarried  man,  on  the  19th  of  December  1763,  went  into 
the  service  of  fF.,  who  then  kept  the  Bear  Inn^  in  /?.,  under  i 
general  hiring  as  a  post-boy,  and  continued  in  that  service  in  the 
parish  of  <S^  Af  .  for  the  space  of  seven  months,  where  he  manried 
nis  present  wife,  E.  After  his  marriage  he  remained  in  bi« 
master's  service  in  the  said  parish,  for  four  months,  when  he  took 
lodgings  in  the  parish  of  St.  G.  in  i?.,  and  removed  thither  with 
his  wife,  where  he  slept  for  the  space  of  seven  months,  continuiBg 
to  serve  his  master  for  the  whole  of  the  said  last-mentioned  fieven 
months,  without  coming  to  any  new  hiring,  and  so  served  him  the 
space  of  18  months  in  the  whole,  and  then  left  his  service.— 
WiLLES  J.  delivered  the  judgment  of  the  Court.  This  case 
depends  upon  the  construction  of  the  SW.8iM.c.\\*§1'  The 
act  was  intended  for  the  benefit  of  unmarried  persons ;  and  the 
principle  of  it  is,  that  the  parish  that  reaped  the  bene6t  of  the 
labour  of  a  man  unencumbered  with  a  family,  ought  to  make  a  pro- 
vision for  that  man,  when  disabled  or  incapable  of  working  m 
providing  for  himself,  but  not  for  others  from  whom  they  bad  de- 
rived no  benefit;  that  tlie  burthens  they  were  to  be  subjected 
to  should  be  equal  and  correspondent*  not  unequal  and  dispropor- 
tionate, to  the  benefits  received  from  the  pauper's  labour.  Then 
the  8  &  9  W.  3.  c.  SO.  uses  the  very  same  words  as  the  fa^' 
statute ;  "  unmarried  persons  not  having  child  or  children."  ^ 
meaning  of  these  acts  is  obvious ;  that  the  labour  of  one  man  vm 
not  be  sufficient  to  encounter  a  parish  for  the  maintenance  ofa 
numerous  family.  As  to  the  other  ground,  the  law  is,  as  ''••  "J^ 
determined  this  term  in  the  case  of  The  King  v.  Hedsor(a),  and  i« 
King  V.  H anbury  {b\  that  marriage  does  not  dissolve  the  contract « 
it  happen  during  the  year  in  which  a  roan  has  been  hired  as 
single  man.  To  such  only  the  benefit  of  jhe  act 'was  meant  tow 
extended  ;  and  for  this  reason,  that  married  persons  ought  to  cofr 
tinue  in  the  settlement  acquired  previous  to  their  ^^'^^l^^ 
there  had  been  a  residence  of  40  aays  in  the  parish  of  ^•. ,  "T^u^j 
end  of  the  first  year,  the  pauper  would  have  been  wdl  ■*  , 
there ;  it  would  have  been  within  the  case  I  have  cited  oi 
King  V*  Hedsor ;  but  that  is  not  the  present  case.  The  ^^^ 
(c)-^n<<f,pl.399.    The  Kingy.  Croscombe(c)  does  not  apply ;  1.  Because  that  was  ^ 

case  of  a  servant  unmarried  during  the  whole  of  the  J^^  ^ 
Because  the  Court  did  there  presume  the  continuance  o 
whole  contract.  Here  the  pauper  was  incapable  of  making  a 
contract  at  the  commencement  of  the  second  year;prcsunip  ^ 
can  go  no  further ;  and  at  that  time  he  was  a  married  ^^^^ 
this  case,  suppose  at  the  end  of  the  first  year  a  new  agreennen  ^ 
been  made  between  the  master  and  servant ;  a  service  ^^^f  |,y 
could  not  have  given  the  pauper  a  settlement     Shall  "^  '      j,g 


(a)^iUi;,pl.405. 


' —  """'  ■—•-'  B"'~~  ""^  y^^^^^  -  »^»w^.^w..^     -  term*'"' 

implied  contract  do  that,  which  in  express  and  direct  w^  ^ 
w^/jfdnotdo?  If  the  original  hiring  were  constructively^^, 
continued  throughout  the  second  year,  it  might  J**^  l.^*^ .  Jppoft 
and  parishes,  on  such  a  construction  as  is  contended  for  m  «  Pr^ 


an 
could 
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of  these  orders,  might  be  burthened  by  retrospect  with  families 
ffom  irhose  labour  they  bad  received  do  benefit, 

m.  Rex  V.  Allendale,  T.  T.  29  G.  3.  3  T.  R.  382.  —  D.  was  Mairii^  be- 
hired  for  a  year  to  serve  B»  at  A.  from  May-day  1786  to  Muy^day  tween  the  hiring 
1787  ss  a  hmd.    It  is  the  custom  in  that  country  to  hire  married  ^"^  **  ^^"^^ 
men  as  hinds,  because  their  wives  are  bound  to  perform  certain  Se'j^vi«  d 
wmces  for  the  master  in  the  time  oi  harvest ;  and  when  the  wife  not  alter  the 
^i  a  hind  dies,  he  must  hire  a  female  servant  to  perform  such  lettlepienc. 
services.    It  was  in  the  contemplation  of  both  the  master  and  the 
serrant,  and  perfectly  understood  by  them,  at  the  time  of  hiring, 
that  the  pauper  would  marry  before  he  entered  upon  his  service. 
After  such  hiring,  and  before  the  commencement  of  the  service, 
he  married,  and  entered  upon  his  service  a  married  man,  and 
served  out  the  whole  year  a  married  man  at  A.  —  The  Court 
said  the  principle  of  this  case  had  been  settled  by  the  case  of 
Farringdony,  fVitty  (a),  and  the  cas^  o£  Rex  v.  Bank  Newton  (6),  (^)^nte^L4l6, 
aod  bdd  his  settlement  to  be  in  A.  ib)ji7Ue,pL.2S9. 

XIII.  Of  Absence  from  the  Service. 

4^.  Rex  v.   Hardingham,  M,  T.   1  Car.  %  Stiles,  168.  —  An   An  abienoe 
inhabitant  dwelling  in  the  parish  of  B.  hired  a  maid  servant  for  a  created  by  the 
year,  and  covenanted  to  ffive  her  40  shillings  for  her  wages,  and  ^"y*^*  ^  *'^" 
received  her  into  his  service.     The  maid  servant  some  time  after-  ^l!S^!i^lll» 
wards  fell  sick,  iahis  service;  and  he  thereupon  turned  her  out  of  impede  a aettl*. 
his  service  without  giving  her  any  thing.    The  maid,  for  necessity,  meat, 
is  travelling  from  B.  to  //.»  where  her  friends  lived,  and  where 
fhe  was  born,  was  forced  to  beg  for  relief;  whereupon  she  was 
sent  as  a  vagrant  to  H,,  where  she  was  bom.     The  vill  of  //•  sent 
ber  back  to  ^.,  where  she  was  entertained  as  a  covenant-servant ; 
whereupon  they  of  B.  procured  an  order  of  Sessions  to  settle  her 
9t  H.    The  question  was,  Whether  this  was  a  good  order  or  not  ? 
— EoLLE  C.J.  said,  that  there  seemed  to  be  fraudulency  in  the 
saster,  to  make  his  servant  a  vagrant,  so  that  he  might  be  rid  of 
her;  but  if  one  beg  meat  and  drink  for  necessity,  in  passing 
between  one  town  and  another,  this  is  not  begging  to  make  one  a 
h^gir  within  the  statute.  —  The  Court,  therefore,  ordered  that 
^e  party  should  be  settled  at  J?.,  where  she  was  entertained  for  a 
coveoant-servant,  and  not  at  tf,,  where  she  was  born. 

423.  Rex  v.  Marlborough,  T.  T.  12  fV.  3.  12  Mod.  402.  —  An  If  a  nund. 
«rder  was  made  by  two  justices  for  the  removal  of  a  servant-maid  wrvant  be  die. 
*howas  got  with  child  within  the  year  in  her  service. —  And  by  ch^^ged  before 
THE  Court,  if  one  hire  a  maid  for  a  year,  and  before  the  year's  ^^^^^^^^^ 
tndshcisgot  with  child,  she  shall  not  for  that  be  removed,  but  with' dSdf  die 
^  leiye  out  her  time ;  there  shall  be  a  year's  continual  service  gains  no  settle- 
to  make  a  legal  settlement  for  the  charging  of  a  parish;  but  till  menu 
^e  jear  be  out,  none  shall  disturb  the  party  from  serving ;  and  Cald.ll. 
^nceshe  is  not  removable  within  the  year,  if  she  leave  her  master 
witliout  his  consent,  she  may  be  sent  back  to  her  service;   but 
|hcn  it  is  to  serve  her  time,  not  as  a  charge  to  the  parish.     This, 
however,  is  good  cause  to  discharge  her  of  her  service  ;  and  ader 
her  master  has  discharged  her,  she  may  then  be  removed,  (a) 

,  (o)  This  concluding  sentence  is  not  Mr.  Bolt  himself :  and  on  tbe  autlio- 
»"  the  eriginal  report  of  this  case,  and  rity  of  Viner,  title  «*  Removal,"  459, 
*Ppcan  to  be  added  as  the  opinion  of     to  which  he  refers  in  the  former  edition 
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lemuitpait 

tfartetMdk 

exjit6§y  by  niu' 

MrVantrODit- 
titi^  Wa^  for 
thetfai^wedtSy 
it  ii  a  dissolu- 
tion of  the 
contract. 

S.C.Sett.& 
Rem.  84. 
lSes8.Cas.87. 
Foley,  187. 
Cited.  Burr. 
8.C.09. 


If  a  servant  ab- 
sent himself  by 
reason  of  sick- 
ness, or  to  see 
his  mother,  with 
consent,  or  to 
seek  another 
service,  without 
the  consent  of 
his  nutster^  yei' 
hegjuaaasQl- 
tlementifthe 
master  t^Le  him 
intosenrice 
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if*.  Panikty.  B4trnham,  if.  T.  I  G.  I.  Bbitor-^  ilirSS.— Two 
justices  removed  ff,  P.  and  his  wife  from  the  pdrifth  of  P.  to  (be 
parislr  of  B.  The  josttces  at  Sessions  on-  appeal  being  equd,  the 
order  was  confirmed,  and  the  following  easie  stated :  —  The  paaper, 
H.  P.,  lived  with  his  brother  7.  P.  as  a  covenant-^ervaat  for  a 
year  m  the  parish  of  P.  After  this  serrice  h*d  comjf^tetcly  es- 
pired,  he  qnitted  the  parish  of  P.,  and  went  and  co^etuoiied 
himself  with  one  72.  A.'^m  the  parish  of  J?.,  to  senre  him  for  a 
year;  but  three  weeks  before  tlie  expiration  of  the  ye«r,  be 
~  departed  from  the  service  with  his  master's  consent,  and  abated 
^.  out  of  his  wages  for  the  remainder  of  the  yeanr.  On 
these  orders  being  removed  into  the  Court  of  King's  Bench,  It 
iras  contended,  that  the  absence  from  his  service  being  by  muliMd 
consent,  and  not  occasioned  by  any  thing  involuntary  on  tlie  part 
of  tihe  servant,  or  by  any  fault  on  the  part  of  the  master,  it  wa§ 
such  a  departure  as  rendered  the  service  incomplete,  and  therefore 
that  the  orders  settling  him  at  B.  should  be  quashed.  Oa  the 
other  side  it  was  urged,,  that  as  the  case  stated  that  he  was  a 
i^ovtfnan^-servant;  which  muit  be  presumed  to  be  iy  deed,  be  could 
not  be  discharged  by  a  parol  consent,  and  therefore  he  continued  a 
hired  servant  during  the  year.  —  The  Court.  Ad  lo  Uie^por- 
poses  of  settlement,  there  h  certainly  no  difference  beti^een  a 
covenant  by  deed,  and  an  agreement  by  parol.  If  the  hiring  fc* 
by  covenant,  perhaps  it  is  not  to  be  destroyed  by  such  contpent^ 
tiAd  an  action  may  be  maintained  on  it ;  but  as  to  settlement,  bere 
is  a  cletr  discontinuance  of  the  year's  service.  There  is  no  intod 
ibund,  noi'  is  there  the  appearance  of  atiy  en  tirt  fHart  of  tte 
master ;  and  can  he  oblige  his  servant  to  gam  a  settlement  HoleKt 
vokns  f  The  statute  of  3  ^.  &  Af .  ^.  11 .  says,  that  he  must  senre 
for  h  year ;  now  this  matt  has  liot  aerved  for  a  year.  —  The  order 
was  Accordingly  ouashed. 

425.  Rex  v.Mipy  E.T.  7  G.  1.  1  S/r.4«3.  —  W.  was  hired  fw 
a  year  by  S.  J.  into  the  parisrh  of  /.  .•  during  the  year  he  w*  sick 
for  six  days,  and  incapable  of  doing  any  service :  afterw«Ma  bfe 
#ent,  without  leave  of  his  master,  to  see  his  mother,  and  itad 
away  four  days;  and  three  days  before  his  3rear  was  ap,  be 
asked  leave  of  his  master  to  go  to  a  statute-fair  to  be  hired,  #blcb 
Uie  master  refused ;  but  the  servant  insisting  he  must  go>  tfte 
master  replied,  **  I  am  resolved  you  shall  gam  no  settlement  iH 
"  this  parish,  and  therefore  if  you  will  go,  it  shall  be  for  good  and 
•*  all."  "  No,"  says  the  other,  "  I  will  serve  out  the  year  f  and 
tliereupon  he  went,  and  never  returned  during  the  last  three  days: 


of  this  work,  it  is  only  said,  (from  die 
auUioritj  of  Shaw*!i  Parish  Law,  Sd 
edit.  c.  58,  §  22),  tint  in  such  case  a 
justice  upon  complaint  of  the  mastert 
(nay  discharge  her ;  and  not  that  there 
Is  any  authority  in  a  Master  so  to  dis- 
eharge.  This,  however,  is  only  an  ob- 
$ervalioii  made  by  Mr.  Shaw,  and  is 
omitted  in  the  subsequent  edition  of  his 
work ;  and  in  the  case  of  an  apprentice, 
it  seems  clear  that  the  master  may  not 
discharge  of  liis  own  accord ;  but  must 
proceed    under  eiUier  the   statute   of 


5Eli«.  C.4.  $5.  ortlteWaScl* 
But  in  the  CA^ie  of  a  female  ««^**»^"r 
married  it  is  now  determined  Uat  w 
master  may  turn  her  away,  '*"'  JJ*^ 
cause.  Rex  ».  Brampton,;KW<,pl«4«j 
and  by  35  G.  3.  c.  lOi.  aH  uniajrnea 
women  with  child  ace  »'«*^™jj! 
paupers  actually  chargeable.  ^""^ 
Rex  V.  Welford,  |wi<,pl.446.,Uttt^» 

master  may  turn  away  a  ^^  fTLj 
who  is  tlie  reputed  father  of  «  W*»" 
child. 
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viiea  te  cMoe  to  be  paid,  the  noMter  deducted  for  the  time  he  again  before 
wM  sick)  and  wbeD  he  went  to  see  bis  mother ;  which  deductioifo  the  year  ex- . . 
the  wrrant  agreed  to ;  and  the  master  at  the  same  time  ateted  P'^^- 
6^for  tbe  li»t  three  days,  which  the  aenrant  refused  to  allow;  S.C.Sett& 
but  tbe  master  refusing  to.  pay  it»  the  servant  took  the  rest  of  bis  ^'^||^ 
vages.  —  Paatt  C.  X  delivered  the  opinion  of  the  Coun.     In  ^^^^  305. 
tUi  case  there  is  oo  doabt  but  that  there  wias  a  compfete  and 
perfect  birine  for  a  year.     The  only  qioestion  is.  Whether  there 
m  been  such  a  service  in  purstuincc  of  it  as  will  give  a  settlement 
to  liie  party  ?    Three  objections  have  been  made  at  the  bar, 
which  it  will   be  proper  to    take  notice  of.     First,  That    the 
ienant  being  sick  for  six  days,  and  incapable  of  serving,  caa 
oerer  gain  a  settlement,   which  is  to  be  acquired  only   by  a 
service  for  a  year ;  but  here,  say  they,  he  did  not  serve  for  mx 
dajrs,  and  so  there  wartts  so  much  of  a  service  for  a  yeilr.     This 
WIS  Jightty  touched  upon  at  the  bar,  and  surely  there  is  little  in 
it   A  servant  that  lies  thus  under  the  visitation  of  the  hand  of 
God  which  befalls  him  not  through  his  own  de^lt,  is,  and  nHist 
be  taken  to  be,  aU  the  while  in  the  service  of  his  master :  a*d  if 
this  exception  were  to  be  allowed,  it  might  prevent  all  the  settle* 
nenls  in  tlie  kingdom :  it  is  not  to  be  presumed,  that  the  servant 
is  lets  able  to  provide  for  himself  at  the  year*s  end,  became  he 
hii  had  a  slight  indisposition  during  the  year ;  and  that  pre- 
aanptioti  of  an  ability  is  the  foundation  of  making  it  a  settlement. 
Secoadlyi  It  was  objected,   that  his  going    to  see  his  mother 
vithottt  leave  was  a  desertion  of  the  service,  and  that  the  rhne  he 
itaid  away  took  so  much  off  from  a  complete  service  for  a  year. 
At  to  that  we  are  all   of  opinion,  that  it  will  not  prevent  the 
atulemeat.    It  was  never  the  intent  of  the  dtattfte^  that  if  a 
nrifant  hq^en  to  stay  out  a  night  or  two,  it  should  avoid  the 
lettlemeot ;  but  here,  the  master  taking  him  again,  has  dispensed 
with  his  non«4fttteodanee,  so  tliere  is  nothittg  in  that  objection. 
Thirdly,.  The  third,  and,  indeed,  the  most  considerable  objeotion 
was,  that  the  going  away  three  days  beibre  the  year  was  up,  and 
■ever  returning  again  during  the  year,  is  a  forfeiture  of  the 
MUlement.     Now,  though  that  would,  fnimi  faciei  be  a  good  ob- 
jcctioB,  yet,  as  this  case  is  circumstanced,  we  are  of  opinion  it 
.  canaot  prevail.     Consider  how  the  case  stands  with  regard  to  the 
Mnraot;  he  knew  his  master  designed  to  part  wi^   him  at  tlie 
yor's  end,  and  therefore  it  was>high  time  for  hun  to  look  oat  for 
nsdier  place.     To  this  end  he  applied  in  a  very  proper  manner 
for  leave  to  go  to  the  statute-fair,  which  is  a  place  where,  ki  aH 
likelihood,  he  might  provide  himself,  and  not  be  obliged  to  lie 
^  •&  the  year,  it  being  usual  for  people  in  the  country  to  go 
Ih'tber  to  hire  their  servants;  the  master,  like  an  unreasonable 
ixvi^  refused  so  reasonable  a  request,  coupling  it  with  a  de« 
ciiratton,  that  the  servant  should  ^in  no  settlement  with  him, 
*^>ich  is  a  badge  of  fraud  on  the  side  of  the  master  that  ought 
Mtto  prevail.    As,  therefore,  the  request  iras  reasonable,  and 
vpoo  a  )u8t  ground  on  the  side  of  the  servant,  and  the  refusitl 
ttweasonablc  on  the  side  of  the  master,  we  think  the  servant's 
goinjg  afterwards  without  leave    is  no  forfeiture   of  his  former 
services ;  especially  if  wc  take  in  the  .declaration  the  servant 
made  at  that  time,  that  he  would  serve  out  the  year,   and  bis  re- 
cusal afterwards  to  allow  the  master  6(/.  for  the  labt  three  days^ 
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which  plainly  show  that  the  contract  was  not  dissolved  befort  tk 
^d  of  the  year,  as  was  strongly  insisted  on  at  the  bar.    Tbeae 
are«all  the  exceptions  that  were  taken  to  tliis  order.    We  are  all 
of  opinion  that  they  are  not  sufficient  to  overthrow  the  settlemeot; 
andy  consequently,  that  the  Sessions  have  done  right  in  sending 
him  to  /. 
Turning  a  ser-        426.  Eastland  Y.  Westhordey,  T.T.  SG.l.  Sira.  5% —  A  ser- 
vant out  of        vant  was  hired  for  a  year,  and  the  day  before  the  year  expired 
doors  the  day      the  master  told  him,  that,  to  prevent  his  gaining  a  settlement  in 
beFore  the  year     that  parish,  he  should  go  away  immediately  ;  which  the  scrfant 
HMolt^preventa      frfu«ed  to  do,  insisting  to  serve  out  the  year;  whereupon  the 
settlement.         master  turned  him  out  of  doors.  —  The  Court  held  this  to  be 

jBUch  a  fraud  in  the  master  as  should  not  prevent  the  settlement  of 
the  servant, 
tfa  servant  quit  .  427*  Sheen  v.  Godalming,  M.  T.  lOG.  1.  Editor^  MSS*  — 
before  the  end  Two  justices  removed  F.  from  the  parish  of  5.  to  G.  The  Sea- 
of  the  year,  gjons,  On  appeal,  quashed  the  order,  and  stated,  That  the  pauper, 
^^Uh^^  i^.,  was  hired  for  a  year  at  G.,  and  served  all  that  year,  ex- 
the  roaster,  he  cept  one  week,  which  he  neglected  to  serve,  on  account  that  be 
gains. no  settle-  and  his  master  could  not  agree  respecting  the  wages  he  sliould 
snent.  have  for  the  ensuing  year ;   that  he  therefore  quitted  his  senrice, 

without  any  compulsion  on  the  part  of  bis  roaster,  a  week  before 
the  year  expired ;  but  that  his  master  paid  him  his  wages  for  tbe 
whole  year.  —  The  Court  held,  that  the  words  in  tbe  order, 
'*  without  compulsion,"  were  to  be  understood  that  he  had  quit- 
ted the  service  by  mutual  consent,  and  that  therefore  tbe  service 
was  interrupted,  and  that  he  had  gained  no  settlement  thereby  io 
the  parish  of  G.  —  The  order  of  Sessions  was  affirmed,  (a) 
If  an  absence  d-SS*  Rex  V.  Preston^   H.  T.  4  G.2.   Editor'^  A/55.  — Two 

be  procured  by   justices  removed  the  pauper  from  D.  A.io  P.     The  parish  of  P* 
fraud,  it  will      appealed  to  the  Sessions,  where  the  order  was  confirmed,  and  the 


not  avdd  a  set.  following  case  stated :  —  That  C.  H.  was  a  legal  inhabitant  of  tbe 
Cald.i3S  parish  of  P. ;  that  afterwards  he  was  hired  for  a  year  to  B^  L»  d 


tlement 


Burr.S.C.69.      ^'*  ^°^  served  the  said  L,  under  such  hiring  until  five  or  six  da]rs 

before  the  end  of  the  year ;  and  would  have  served  out  the  whole 
year,  but  that  J>  H.  and  one  or  two  substantial  householders  of 
the  parish  of  B.  gave  liim  21.  2f .  to  leave  his  said  master  and  go 
out  of  the  parish  before  his  year  was  expired,  on  account  oi  his 
having  had  banns  of  matrimony  published  in  the  church  of  the 
•said  parish,  in  order  to  his  being  married ;  that  the  said  C.  H*9 
-upon  his  receiving  the  said  2/.  2$.,  went  to  his  master  to  receive 
his  wages,    but    that  his  roaster  insisted   on  deducting  9<*  for 
the  remainder  of  his  year  before  he  would  let  him  go,  and  that  he 
abated  the  same  out  of  his  wages,  and  then  departed  from  his 
service ;  that  the  said  21.  2s.  were  afterwards  repaid  to  J.  H.  b^ 
the  overseers  of  the  parish  of  B,,  and  allowed  to  them  in  their 
accounts  out  of  the  poor's  rate  made  for  the  said  parish  ;  but  that 
it  did  not  appear  that  the  master  of  the  said  C.  ti,  was  privy  to 
the  payment  of  tbe  21.  2s.  until  after  H.  was  discharged  from  his 
service ;  and  that  he,  the  master,  received  no  benefit  from  the 
21.  2s.  being  allowed  out  of   the   poor's   rates,    he   not  being 
rated  to  the  poor  of  the  parish  of  B.    It  was  argued,  on  these 
orders  being  removed  into  the  Court  of  King's  Bench,  that  as  the 

•    (a)  Sec  Burr.  S.  C.  69.,  wh<;rc  it  is  said  tliat  this  case  was  argued  three  times, 
and  lield  to  be  no  settlement. 
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Dot  ftMiod  the  fact  of/raudf  the  Court  would  net,  Ihmi 
aoj  tiupicious  circumstance  in  the  case,  infer  it ;  and  the  case  of 
Kemptonv.PauTs  }Faldon(a)  was  cited. — Thb  Court  :  We  cer-  (a)Po<i, pl.^4. 
taiolj cannot  intend  that  tlie  fraud  was  practised  upon  this  occasion; 
for  fraud,  being  a  matter  of  fact,  must  be  specially  found  (b) ;  but   (f>)  See  accord, 
there  cannot  be  a  doubt  but  that  this  was  done  to  avoid  the  Sj*' *\^''""* 
settlement  of  this  man  in  the  parish.     Upon  the  express  words  of  Z^nT  i  437 
tile  statute,  however,  it  is  clear  that  he  could  not  gain  a  settle-  Buit.^Ic.  56^. 
mcDt,  far  the  statute  requires  a  year's  service,  and  there  certainly  Rex  v.  Weston^ 
has  not  been  a  year's  service  in  the  present  case*     But  it  is  im-  pott,  pi.  989. 
material  to  attend  to  this  point  of  the  case,  for  we  are  of  opinion  ^^  ^'  Haugh- 
that  though  G.  is  in  the  margin  of  this  order,  yet  as  it  does  not  selT^Ww^^' 
io  its  recital  say  that  D.  A.  is  in  the  county  of  G.,  or  in  the  ^aeoa,po$if 
county  aforesaid,  it  is  not  sufficiently  set  forth  that  the  parish  is  pi.  447, 
iridun  ihe  county, 

4/29.  Rex  v.  Maton,  T.  T.  S&9  G.2.  Burr.  S.  C.  47.  —  D.  was  An  absence  in 
bir^  as  a  servant  to  one  C,  a  settled  inhabitant  in  £.,  for  a  year,  tlie  middle  of 
ffom  Martinmas  to  Martinmas;   and  about  the  middle  of  the  tJ^^y^w^f the 
ten»y  he  absented  himself  from  his  master's  service,  without  his  ^^^^back* 
consent,  for  about  three  weeks  together:  and  then,  upon  the  befora  the  year 
deniand  of  his  master,  returned,  and  served  out  the  remainder  of  expire,  does  not 
the  year  at  £•  —  Per  Curiam:  The  absence  of  the  servant  for  preTentaset- 
the  three  weeks  was  purged  by  the  master's  receivicg  him  again  ;  tkment. 
for  it  oaght  to  be  considered  in  this  case  as  a  dispensation ;  and, 
in  strictness  of  law,  he  still  continued  in  the -service  of  the  master, 
notwithstanding  such  absence.     And  besides,  if  we  were  to  be 
over-nice  in  services  upon  this  statute,  it  would  be  attended  with 
very  great  inconveniences ;  for  a  servant  would  not  be  able  to  go 
for  two  or  three  days  to  see  his  friends  without  running  the  risk 
of  forfeiting  his  settlement;  which  would  be  too  hard.  (6) 

480.  Rex  V.  Castlechurch,   M.  T.    9G.2.    Burr.  S.  C.  68.—   If  a  servant 
The  pauper  was  hired  for  a  year  to  W.  B.  in  C;  and  came  to  leave  his  senrfca 
live  with  his  master  there  on  the  1th  of  January  \1S^,  and  con-  j^^^i^^^ 
ttooedwith  him  till  the  day  after  Christmas-day  following;  and  it  expire  diwinK 
then  went  awi^  by  his  master's  consent,  and  took  his  clothes  with  his  absence,  he 
him,  and  received  his  whole  year's  wages.  —  Lord  Hard  wicks  :  thereby  loses 
Idnold  think  that  this  is  not  a  good  settlement.     By  8  &  9  ^.  3.,  >>»  wtOenieafe 
which  is  an  explanatory  and  declaratory  law,  with  neg^ative  words,  it  Str.  1022. 
ii  enacted,  *'  that  no  such  person  so  hired  as  aforesaid  shall  gain  a  ^^^'  ^^* 
^  settlement  without  continuing  in  the  same  service  during  a  whole 
**  year."  And  we  ought  to  take  care  that  we  do  not  carry  ue  equity 
^  construction  so  far  as  to  overturn  the  meaning  and  intention  of 
^  act.    It  is  a  rule .  with  respect  to  explanatory  acts,  not  to 
carry  equitable  constructions  too  far,  and  beyond  what  the  words 
vill  justify.     The  legislature  has  in  this  act  expressly  determined 
the  time  of  the  service :  they  require  that  it  shall  continue  during 
the  space  of  one  whole  year.    In  the  cases  cited  it  does  not  appear 
that  the  contract  was  determined,  (c)    But  in  this  case,  the  facts 
are  stated  so  as  that,  upon  the  whole,  the  contract  was  determined, 
and  the  pauper  ceased  to  be  a  servant  to  the  master.    If  so  he 
could  not  be  said  to  continue  in  the  service  during  the  12  days 

(0  V\d£  Rex.  V.  Ozlcworth,  post,  pi.  Rex  f».  Preston,  ante,  pl.428.  Rex  r. 
432.  Rex  v.  Hanbury,  postt  pi.  433.  Eaton,  aiUe,  pl.42&.  Ivinghoe  v.  Sole- 
Bex  r.  Qtriatdiurch,|M«<,  pi.  436.  bury,  arUei  pi.  414.      PepperliarroMr  r. 

(c)Bttmbaani;.  Pawlet,a;tl£','pl*4-^'  Frencham,  on/«,  pi.  341. 
Si«n  w.  GodaJming,  ante,  pi.   4U7., 
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(jk)lStr.424. 
fMKkantei 
pi.  .435. 


A  faired  servant 
tiMreewoeks 
bef«ra  the  end 
oftiMSfeargofliy 
with  his  mas- 
ter's permts* 
sion,  to  the 
berring-fisbeiyi 
and  provides  a 
substitttte  to 
serve  during  his 
absence,  and 
docs  not  return 
until  three 
weeks  after  the 
end  of  the  year. 
This  absence  is 
no  dissolution 
of  the  contract. 

Str.ISSS. 
Rezv.  Wester, 
leigh,  ante, 
pi.  312. 
Rex  0.  Bccdes, 
ante.  pi.  415. 


mentioned  in  th^  order ;  add  consequently  it  -was  not  a  wehm 
for  a  whok  year.     The  case  of  Islip  is  not  an  authority  m  the 
present  case,  because  there  vas  no  cletermination  of  the  conkiact; 
it  being  slated  in  the  order,  that  the  master  refused  to  give  the 
servant  leave  to  go  to  the  statute ;  and  that  the  servant  dedared  lie 
would  serve  oat  his  year,  and  refused  to  allov  for  the  last  three 
days.     And  the  reason  given  by  Lord  C.  J«  Prati  for  the  opiai« 
in  that  case,  is  a  very  good  reason  (a) ;  and  shows  that  the  coa- 
tract  was  not  dissolved  before  the  end  of  the  year,  and  that  the 
departure  of  the  servant  to  seek  out  a  new  service  was  not  in  tbe 
servant  a  desertion  of  bis  service.     Fraud  infects  every  thing  ia 
these  cases ;  but  where  there  appears  no  fraud,  we  cannot  lateDd 
it.     If  there  be  any  fraud  in  this  case^  it  seems  to  be  in  the 
master,  in  paying  the  servant  his  wages  even  forhis  absence.    Too 
great  a  latitude  in  these  cases  may  be  very  dangerous ;  became 
there  wiH  be  no  knowing  where  to  stop.     I  think,  upon  the  whole, 
that  this  is  no  good  settlement ;  and  ttiat  the  orders  ought  to  be 
quashed.     The  reasons  upon  which  the  Court  has  gone,  in  the 
cases  cited,  are  not  inconsistent  with  either  the  letter  or  intent  of 
the  act  of  pariianieat  ;■  because  there  the  contract  subsisted,  no 
act  having  been  done  to  determine  it.  —  Page  J.  was  of  the 
same  opinion.  —  Probyn  J.  was  of  the  same  opinion.    The  con« 
sent  of  the  master  and  servant  cannot  alter  the  express  law.    Tfac 
ease  of  Idip  is  not  at  all  in  point.     There,  the  contract  was  not 
dissolved  before  tlic  end  of  the  year.  —  Lbb  J.    This  is  a  very 
clear  case.    It  appears  the  servant  went  from  his  service  before 
the  year  was  out9  and  that  the  master  consented  to  it ;  which  »  • 
plain  determination  of  the  service  within  the  year.     No  fnud 
appears  in  the  case :  tbe  paying  the  wages  for  the  time  of  tbe 
servant's  absence  might  be  an  act  of  benevolence  in  the  master* 
The  case  of  Islip  differs  from  this  case ;  because  there  was  no 
determination  or  the  service  within  the  year.     And  the  orders 
removing  the  pauper  from  S.  to  C,  were  quashed. 

4-31.  RexY.  Goodnegtone,  T.  T,  19G.2.  Burr.  S.C.251.— Af. 
being  settled  in  G.,  unmarried,  and  without  child  or  children,  wsi 
hired  by  J,  W.^  of  A^.,  to  serve  him  from  Michaelmas  17S1  for  a 
year,  at  8/.  a  year :  he  lived  with  and  served  his  said  master  ia 
N*  till  within  three  weeks  ol^  Mickaelmas'day  fbtiowing;  iHien  he 
asked  his  master  to  give  him  leave  to  go  to  the  herring-fiiheryi 
and  his  master  consented  that  he  should  gOy  if  he  could  ^t  a 
man  to  do  his  work  to  his  (the  master's)  liking.     3f.  acconuaglj 
procured  one  G.  to  do  his  work,  and  agreed  to  give  him  59.a«edc 
for  the  same,  and  paid  him  the  said  sum ;  and  brought  the  said 
G.  to  his  master,  and  his  master  approved  of  him ;  and  G.  did 
FT.'s  work  in  M  t»  the  end  of  the  year.     M»  went  to  sea,  and 
returned  at  tb^  end  of  the  herring-fishery  ;  which  was  about  three 
weeks  after  Michaelmas :  and  what  he  earned  at  the  fishery  was  for 
his  own  benefit.     When  he  went  to  sea,  his  master  paid  bim,  on  his 
request,  S/.^  part  of -his  wages ;  but  paid  him  no  more  at  that 
time,  because  he  had  then  no  occasion  for  more  money;  aad 
when  he  returned,  his  master  paid  him  5/.,  the  residue  o^  the 
wages  left  in  his  hands.     And  then  Af.  made  a  new  agreement  to 
serve  tlie  said  W. ;  and  served  him  about  three  quarters  of  a  year 
more,  under  the  second  contract.  — Lee  C.  J.     1  cannot  distin- 
guish this  case  from  i\mt  o£  Beetles  ;  in  which  case,  the  absence 
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wkk  ibe  master's  consent  was  holden  not  to  vitmle  or  dissolve  tde 

eoatracu  So  in  the  case  of  Idip,  it  is  plain  the  Court  did  not 
hM  it  to  a  scropulous  exactness,  when  there  was  a  hiring  for  a 
year,  though  there  were,  in  that  case,  many  instances  of  absence  ; 
two  were  sicirness ;  and  the  last  was,  by  a  liberal  construction, 
looked  upon  as  a  just  cause  of  going  away  ;  and,  therefore,  not  a 
dittoiution  of  the  contract.  In  the  present  case,  no  dissolution  of 
the  contract  is  stated  ;  and  the  master  paid  him  his  wages  for  the 
wbole  year.  Here  was  leave  given  by  the  master,  three  weeks 
before  Miehaelmast  to  be  absent  during  the  herring-fishery  :  and, 
ia  tile  mean  time,  he  provided  one  to  do  his  business,  and  received 
his  wbde  year's  wages.  The  rest  of  the  Court  concurred  in 
Ofsnion  that  the  pauper  had  gained  a  «ettlement  in  N. 

492.  Eex  Vk  OzUworth,  T.  T.  24  &  25  G. 2.  Burr.  S,  C.  S02.  —   Absence  on 
H*  agreed  with  P,  of  ^.,  clothworker,  to  serve  him  in  tho  said  account  of 
business  for  three  years,  at  3*.  a  week  for  the  first  year,  3*.  Sd*  a  *»5*'"«*'  "  "° 
week  for  the  second  year,  and  4«.  a  week  for  the  third  year.     He  tilTcontract? 
was  to  work  only  12  hours  in  a  day,  and  to  liave  \d.  for  every   ^^  ^  Alveley 
boor  he  should  work  above  the  12  hours;  and  that  P.  should  noii, pi. 695.    '* 
retain  Qd.  a  week  out  of  the  above  wages,  during  the  said  three 
yean,  by  way  of  a  deposit  or  security  for  i/.'s  performing  his 
agreement ;  but  which  6^.  by  the  week  was  to  be  paid  to  H.  at 
tbe  end  of  the  term,  if  he  performed  the  agreement,  or  if  P^ 
ibocid  disclmr^e  him  of  the  service  before  the  end  of  the  term  \ 
bat  was  to  be  kept  by  P.  if  H,  quitted  the  service  before  the  end 
of  the  term  ;  P.  was  not  to  find  or  provide  meat,  drink,  washing, 
•r  kidging,  for  //.  during  the  term ;  and  it  waa  understood  between 
Pv  and  H.,  **  that  P.  might  turn  H.  out  of  his  service  at  any 
**  tiaie  during  the  term,  paying  the  sixpences  before  retained.'' 
M.  worked  with  P.  under  the  i^greement  for  about  six  months> 
and  then,  being  ill,  absented -himself  from  the  service  for  about 
Ibnee  months  ;  and  then  returned  to-  and  was  received  by  P.,  and 
eaatiaued  to  work  for  him  under  the  agreement  till  the  time  of 
bit  being  remowed,  being  for  about  three  quarters  of  a  year  after 
tbe  retom  to  P.    During  the  time  of  his  working  with  P.,  and 
faring  his  siekneas,  H.  lodged  in  the  pariah  of  W.y  but  not  in  P.^% 
bsMs. —  The  Court  were  of  opinion,  that  tliia  absence  was  no 
^limhition  of  the  original  contract. 

43S.  Rex  V.  Hanbury,  T.T,  26&27G.2.  Burr.  S.  C.%^12.~  Aaemce, 
4*  was  hired  for  a  year  from  MiehaHmas  to  Michadmai ;  he  though  aat 
«»e  three   days  after  the  fonner   MichadmtUy  and  ataid  one  comm««*d  till 
^■ftcr  the  latter;  and 'was  absent,  at  different  timea,  near  a  |hrhiriM*«S[ 
^^M»||ht,  for  which  abaence  6«*  6^.  were  abated  in  his  wi^es*  intermp^l  by 
'Kisorvice  was  in  T.    From  thence  be  went  to  i/.;  where  he  an  absence  of  a 
•■•bed  ^r  a  year  and  served  three  quarters ;  and  then  married  fortnight  wlth- 
ft^^Noan  with  child.     Of  this  his  master  complained  to  a  jwtice  outthemartap'i 
of  the  peace.     The  justice  thought  the  matter  complained  of  to  ^Sa>«^. 
be  a  Bsflicient  cause  for  the  pauper's  being  discharged;   and  Tice^iftbemas- 
^^^»^f^  of  hia  diaeharge:  bvit  made  no  order  in  writing  touching  tar  confirm  the 
^  matter.     The  master  thereupon  discharged  him,  against  the  contract  bj 
Pauper's  consent.  —  Thb  Court  was  of  opinion,  that  Rex  v,  pemjitrin^a 
«p(a)  waa  in  point,  as  to  every  thing  but  the  difference  of  the  STw^won 
^^^  days  being  at  the  beginning  ;  which  does  not  make  any  real  y^^  reeum. 

(ft)  Bex  0.  Islip,  ante^  pi.  425.     See     Casdechurch,  pot/,  pi. 436.  Rex  v.Bec- 
^^  ftpi  0.  Eaton, aJii^,  pi. 429.  Rex  t>.      clcs,  ante,  pi.  41 5. 
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ac.Sayer,ioo.  diflbrence  at  all ;  for  aervici;  has  not  been  taken  atrictly  thoogk 
fiurr.S.Cii8.  hiring  liasy  and  the  three  days'  absence  at  the  beginning  of  Jus 
r^M  <ioi  tervice  was  pursed  by  the  master's  receiving  him  (a);  and  they 

were  unanimously  of  opinion,  that  he  was  improperly  discharged 
from  the  service,  and  that  bb  &as4  legal  settlement  was  in  if» 
A  servant,  widi-      434.  Rex  v.  Cavermall,  E.  T.    31  G.  2.    Burr.  SX»  461.  — B. 
in  three  weeks    was.  hired  for  a  year,  and  served  a  year,  in  C    He  afterwards  ma 
«£«h»«iid.aC      hired  for  a  yew  to  E.  B.  of  T.,  at  5/.  wqges ;  and  served  him  till 
Ifdiroute  wiSi     **^'"  tftni  waatiiof  the  end  €^  the  year ;  when,  on  some  disputes 
hismiuter  re-    ^ri^Qg  betwixt  him  and h»  master,  he  was,  with  his  own  cooseiU, 
ceiveshiawage%  discharged  from  his  service,  and  aaceived  all  his  waaes  except 
and  ii  dis-         what  was  deducted  for  the  three  weeks.     4f  ^owa  as  he  left  lui 
charged  with      service  he  went  to  L.^  and  was  absent  about  m  fortnight.    Upon 
^t^hi^  b  a     ^"*  return,  at  Mrs.  £.'s  request,  (his  master  being  then  Ma  home,) 
dissolution  of     ^^  ^r^^i  again  into  their  service ;  and  within  a  week  after  the  sir 
the  contract,       piration  of  the  first  year,  his  master  hired  him  again  for  another 
which  cannot      year ;  and  he  served  him,  in  T.>  for  about  six  months  of  that 
be  restored  by     second  year,  and  then  left  him.  —  Lord  Mansfield  :  When  the 
'^  ^?b^tfae    ™^^^''  &^^  leave,  as  in  the  fishery  case,  it  is  a  continuance  of  the 
^^^MtT*t  tdfe      service :  so  where  there  has  been  both  a  hiring  for  a  year  and  a 
before  the  yea^   service  for  a  year,  (though  the  original  hiring  was  for  less  than  a 
eipired.  year,)  and  the  service  continues,  it  has  not  been  required  that  the 

hiring  for  the  whole  year  should  be  strictly  reckoned  from  the  first 

moment  of  the  service,  but  it  shall  be  considered  as  sufficient,  that 

there  were  both  a  hiring  for  a  year  and  a  service  for  a  year.   In 

(A}i#«<e,p1.37i.  the  case  of  Fifehead  (d),  the  service  was,  in  my  appreheosiop, 

(and  so  Lord  C.J.  Lee  and  the  rest  of  the  Court  also  took  it,)  a 
contiaued  service.  But  here  was  a  chasm  of  a  fortnight  or  three 
weeks ;  and  the  first  contract  was  absolutely  dissolved ;  and  so  con- 
tinued for  a  fortnight  or  three  weeks.  Therefore,  this  las^  service 
cannot  be  connected  with  the  former  part  of  the  year.  For  if  a 
chasm  of  a  fortnight  or  three  weeks  be  not  a  diacontinuance  oi  the 
service,  it  will  be  hard  to  say  what  is.  Therefore,  I  hold  that 
there  was  no  settlement  gained  in  T.  —  Dennison  J.  The  true 
reason  of  the  liberal  construction  of  services  for  a  year  has  )>eea 
because  the  same  service  continued,  whereas  this  case  is  the  v^ 
reverse,  it  being  expressly  stated,  that  he  was  discharged ;  so  thst 
vrjd  cannot  help  taking  it  to  be  totally  dissolved.  Indeed,  in  the 
(6)^nte,pl.368.  case  of  Aynhoe  (c),  and  in  that  of  Brighhoell  v.  WesihaUey  (d),  the 
(c)^fi<e,pl.S66.  Court  (though,  indeed,  they  were  upon  a  construction  rather 

strained,  too)  determined  them  upon  the  foot  of  the  service  con- 
tinuing, whereas  this  service  was  totally  at  an  end :  therefore,  he 
concurred.  —  Foster  J.   The  case  of  Fifehead  confirms  the  prin- 
ciple that  the  Court  now  go  upon.     There  they  did  not  consider 
so  small  an  interruption  as  one  hour,  or  thereabouts,  as  an  entire 
dissolution  of  the  contract.    But  here  it  is  a  total  dissolution,  and 
the  two  services  cannot  be  connected.    Therefore,  he  concurred; 
and,  upon  the  same  principle,  that  it  ought  to  be  a  continued  un- 
interrupted service.  — Wilmot  J.  concurred.    The  cases  of  hiring 
for  less  than  a  whole  year,  and  service  (under  such  hiring)  for  part 
of  a  year,  and  then  a  second  hiring  for  a  whole  year,  and  service 
for  a  part  of  it,  is^  indeed,  within  the  words  of  the  act,  where  the 

(a)  But  lee  Hawkin  v.  Eastbrooke,  himaelf  fVom  his  service  without  his 
Sayer's  Rep.  115.  that  if  a  father  co-  master's  leave,  the  master  takiag  bin 
venant  tliat  his  son  shall  not  absent     again  will  not  save  the  forfeiture. 
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wboJe  service  together  amounts  to  one  whole  year.  But  her6  is 
both  a  dissoiution  of  the  contract,  and  also  an  end  of  the  service; 
both  witkia  the  first  year ;  whereas,  in  the  cases  cited,  the  service 
concinaed.  The  case  of  Fifehead  was  only,  as  Lord  C.  J.  Lee 
exj)re»ed  it,  a  hesitation  of  the  boy  for  an  hour.  Therefore, 
it  18  piatn,  that  if  Lord  C.  J.  Lee  had  considered  it  as  a  dissolution 
of  the  contract,  and  an  end  of  the  service,  he  would  have  held 
the  flettiement  to  be  bad.  And  it  is  much  the  best  way  to  de- 
termine these  cases  upon  the  Poor  Laws  according  to  plain  and 
common  sense.  For  if  once  we  go  upon  niceties  of  coiMtwcffon, 
we  shall  not  know  where  to  stop :  for  one  nicety  m  made  a  found- 
ation for  another;  and  that  other  for  a  tbfrcT;  and  so  on,  without 
end.  Therefore,  he  concurred  anCfrely  with  the  rest  of  the 
Court ;  and  upon  the  same  prfnciple  (a),  that  it  ought  to  be  an 
uointerrupted  continunare  of  the  same  service  ;  or  else,  that  the 
second  service  cmM.  never  be  connected  with  the  former:  and 
the  orders  rovoving  the  pauper  from  T.  to  C.  were  affirmed. 

485.  Jfer  V.  Nether  Hey  ford,  E.  T.  82  G.2.  Burr.  5.C.479 A  servant,  five 

G^tefbre  Michaelmas  1756,  was  hired  for  one  year  to  widow  B.  weeks  l>efore 
«F;,  and  continued  in  her  service  until  five  weeks  before  Michael'  ^^  *"^  of  the 
wfli  1767 ;  when,  with  his  mistress's  leave,  he  parted  with  her,  and  h^  mistress^ 
went  to  work  with  one  L.,  a  farmer,  at  K.,  and  staid  with  him  leeve  to  work  m 
the  said  five  weeks  at  K» :  after  Michaelmas  1757,  he  went  to  his  a  different  pa^ 
mistress  B.  for  his  year's  wages,  the  whole  whereof  she  laid  down  rieh,  and  on 
to  him,  and  he  thereout  voluntarily  deducted  10*.  for  his  five  '^ceiving  his 
*eeb*  absence^  being  the  same  sum  he  had  earned  and  received  Jft^^^^ 
for  his  five  weeks  at  K, :  neither  the  original  contract  nor  any  new  expired,  he  vo- 
ooe,  with  his  mistress  J9.,  was  dissolved  or  made,  save  as  afore-  luntarily  re-     j 
nid :  if  his  said  mistress  had,  during  the  said  five  weeks,  required  turned  the 
Wm  to  return  to  her,  he  should  have  so  done. —  Lord  Mansfield  ""**""V^tJJj 
WW  delivered  the  resolution  of  the  Court :   The  question  turns  ^||^2[  during 
^ngljupon  this,  Whether  his  absence  for  five  weeks  was  a  dis-  thisahcence. 
eolation  of  the  contract  ?    If  he  had  his  mistress's  leave,  it  was  This,  being  an 
^;  if  he  had  it  not,  it  was.     And  we  are  all  of  opinion,  that  it  abtencewUh 
wtt  only  an  absence  with  leave.     For  ir  appears  that  both  parties.  ^?^\  **."** 
«««dered  the  contract  between  them  as  subsisting,  and  not  dis'  t^^'J^J^ 
<qM.   He  paid  her  the  whole  that  he  had  earned  in  the  five 
^^b  that  he  was  absent ;  that  is,  he  voluntarily  deducted  it  from 
^  wages  she  laid  down  to  him ;  considering  himself  as  her  servant 
^'Bnsig  that  time :  for,  otherwise!  the  deduction  would  not  have 
^  a  deduction  of  the  particular  sum  earned  by  him,  but  a  de- 
ductioo  in  proportion  of  his  whole  year's  wages  to  the  time  of  his 
^^'{■Qice.    And  he  looked  upon  himself  as  liable  to  be  called  back 
wrthia  the  five  weeks.    Therefore,  it  was  only  a  leave  to  be  absent 
^^  the  whole  time,  or  for  part  of  the  time,  as  she  should  call  him 
'''ci  sooner  or  later.     Ana  as  she  did  not  call  him  back  sooner,  it 
11V  a  leave  for  the  whole  five  weeks.    It  is  stated,  that  the  man 
was  willing  to  have  returned  within  the  five  weeks,  and  would  have 
to  done,  if  his  mistress  had  required  him  to  do  it.     And  the  sum 
Macted  was  not  proportioned  to  the  time  of  his  absence ;  which 

(a)  Hiis  principle  was  also  fiilly  set-  for  a  year,  removed  into  another  parish, 

dtd  and  established  in   Rex  v.  Cros-  where  tlie  servant  continued  for  the  re- 

cnnfae, eiUe,  pi.  399.    The  master,  and  maiiider  of  the  year;  and  the  Couit 

'<htiei*aotaspartof  his  family,  a  qtiar-  h«ld  that  he  gained  a  settlement  by 

tcr  of  a.-year  aher  a  hiring  and  sctvicij  rsuch  hiring  and  service.                , 
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would  have  been  the  aiea«ure  of  deducUon,  if  the<:oQtract  kadr 
been  consUljered  by  thocn  as  totally  dissolved  and  at  an  end  when 
he  weDt  aivay  from  her.  But  the  paying  her  the  exact  sum  diat 
he  had  earned,  shows  that  these  five  weeks'  service  wss  treated  by 
them  as  a  part  of  the  service  done  to.her.  And  it  is  stated,  thst 
the  original  contract  was  not  dissolved,  save  as  aforesaid.  There- 
fore, upon  the  whole  circumstances  specially  stated,  we  are  all  of 
opinion  that  the  contract  was  not  dissolved- 
A  senrmt,  17  435.  ij^jp  v.  Chrieichurch,  E.  T.  S3  G.  %  Burr.  SC.  494.— On 

^^^"b^  is  ^^  ^*^^*  ®^  August  1757,  M.  was  hired  into  the  service  of  G„of 
p^o^'^md"  C,  for  a  year ;  and  continued  in  such  service  there  from  tbat  day 
her  master's  till  the  7th  of  August  following ;  when  she  was  frightened  into  fits, 
house  on ac-  and  thereby  rendered  incapable,  of  doing  any  service:  herm^itec 
count  of  her  being  taken  very  ill,  and  being  disturbed  by  her  fits,  her  mistrcsi 
n«tda"re!**  ^^^sired  the  sister  of  M,  to  go  with  M.  to  One  Mr.  L.%  in  ti^e 
criUs^r whole  ?^^^  ©^  Si.  M.,  (where  M/s  sister  then  lived  as  a  servant,)  and 
wages,  but  does  ^0  request  Mrs.  L.  to  receive  her  into  their  house,  that  she  inigbt 
QO^xeeoTOr  so  be  there  under  the  care  of  her  sister ;  but  if  Mr,  L.  refused  to 
as  to  Kturn  admit  her,  she  was  then  to  bring  her  back  to  her  master's  houie 
oSb^abiMmoe^*  again :  Mr*  £.  received  her,  and  she  resided  there  .about  five  daysi 
nodisMlutJoo'  ^^  ^^^^  "^  ^^  taken  into  the  hospital ;  the  day  after  she  had 
of  UieGOBtnuaL    heen  received  into  Mr.  L.'s  house,  she  returned  to  her  master*! 

hojuse  to  fetch  a:way  her  clothes,  and  her  mistress  gave  ha  &*; 
which,  with  what  she  had  before  received,  made  up  the  full  yev^'i 
wages :  no  words  of  discharge  passed  between  her  and  her  mis* 
treas ;  hut  she  looked  upon  herself  as  then  discharged  from  her 
service*  but  believed,  that  had  she  recovered  her  health,  her  master 
would  have  received  her  again  into  his  service.  She  con^oaed 
iifider  the  same  indisposition  Xill  after  the  year  was  expired)  and 
oever  returned  again  into  G/s  service ;  and  on  the  i7th  of  Angiut 
17569  her  master  hired  another  servant  in  her  place. —I^bs 
Man8fisi<d  :  This  case  is  an  additional  proof,  amongst  masf 
others,  upon  how  inconvenient  a  foot  the  law  of  settlemeats  stands. 
This  must  apoear  a  very  clear  case  to  any  person  of  common  plain 
sense  and  unaecstanding :  it  is  certainly  a  fair  handle  service  far 
a  year,  without  any  fraud  on  either  side,  either  of  the  master  or  tf 
the  servaot.  If  a  master  give  his  servant  l^vrc  to  go  upoo  anj 
other  service,  or  to  be  absent  for  a  shcvt  time,  and  pay  him  hk 
wbde  wages,  diis  is  a  fair  bond  fide  service.  If  the  serfsst  bf 
taken  ill  by  tlie  visitation  of  God,  it  is  a  condition  incident  to  ^' 
maiHtv,  and  is  impHed  in  all  contracts.  Thesefore,  the  master  i? 
bauou  to  provide  for  and  take  care  of  the  servant  so  taken  31  ^ 
Jbis  service  (a) ;  and  cannot  deduct  wages  in  proportion  to  the  cap- 
iinuAiice  of  the  sia-vant's  sickness.  Here  die  master  reqae^t^ 
Mi:8.£.  to  take  in  his  servant;  the  master  himself  beiag>^^ 
aaoEie  tkne,  sick  at  home.  Then  she  was  afterwards  sent  tOytbe 
hospital  by  her  master's  consent ;  and  the  master  and  mistress 
paid  her  lier  whole  wages,  and  were  satisfied  with  what  was  don^ 
Can  any  one  doubt  of  this  being  a  service,  bi^nafde*  for  a  year. 
Being  sent  to  an  hospital  by  a  kind  piaster  ought  not  to  hurt  the 
settlement  of  a  servant  visited  by  sickness.  And  I  see  no  dif- 
ference between  such  an  accident  of  sickness  happening  in  tbe 

{a)  In  Hie  case  of  Newby  v,  Wflt-  an  action  against  flie  master  frr  xMiMr 
9lufe,  £.  25  G.  S.  B.  R.  the  Court  paid  on  account  of  chirurgicsl  ssOR- 
held,  tbat  an  oveiseer  cwinot  RiaintMi     ance,  &c.  forfaisyeoi^  serfanC 
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middle  or.  faappening  at  the  end  of  the  yeak'  r  it  is.  equally  the  act 
of  God,  and  without  any  fault  of  the  servant.  *-  Dennison  J.  cbn- 
ciirred  witb  his  Lordship,  that  the  illness  of  the  servant  happening 
at  ooe  jMUt  of  the  year  or  at  another  (being  always  the  act  of 
God),  could. make  no  sort  of  difference.     And  he  was  extremely  ' 

dear  that  this  act  of  God  ought  not  to  prevent  the  servant  from 
gaining  a  aettlement*  And  if,  by  the  consent  of  the  master,  she 
be  seot  to  a  hospital,  shall  that  alter  the  case,  and  make  it  different 
rroffl.J)er  being  kept  at  home  in  the  master's  own  house?  Surely 
not  She  certainly  does  *'  continue  and  abide. in  the  service"  of 
her  master;  for  '*  continuing  and  abiding  in  the  service'* .means 
"  not  deserting  it  ;**  and  she  cannot  be  considered  as  having  de* 
lerted  her  service. — Foster  J.  concurred.  He  said,  that  the  re- 
lation between  the  master  and  servant  certainly  continued :  it  was 
not  put  an  end  to  by  this  visitation  of  God.  And  he  observed, 
that  the  sending  her  out  of  the  master's  house  to  Mr.  L.\  and  af- 
terwards to  the  hospital,  was  for  the  ease  of  the  master,  aiul  for 
bis  own  convenience.  —  Wilmot  J.  said,  it  was  the  clearest  case 
that  could  be.  The  distinction  between  the  servant's  absence  in 
the  middle  and  at  the  end  of  the  year,  turns  upon  the  absence  in 
the  middle  of  the  year  being  purged  by  the  master!s  receiving  the 
servant  again ;  which  is  not  the  case  of  an  absence  at  the  end  of 
bis  year  when  he  does  not  return.  But  with  regard  to  the  act  of 
GodT illness ;  it  is  just  the  same  thing,  whether  that  happens  at  the 
beginning,  middle,  or  end  of  the  year :  the  time  makes  no  dif- 
ference in  the  reason  of  the  thing.  And,  in  the  present  case,  the 
Mnraot  being  at  Mr.  L.'s,  or  in  the  hospital,  is  just  the  omne  thio^ 
»  her  being  kept  in  the  master's  house,  under  his  own  roof. — Anil 
the  order  removing  the  pauper  from  C  to  jS/.  M.  was  quashed. 

437.  Rtx  V.  Frome  Selwoody  T.  T.  6  G.S.  Burr.  S.  C.565.—  a  serrant 
Siait  was  hired  for  a  year  by   Prangleu  at  Kings  Weston^  and.  within  lo days 
serred  till  within  10  days  of  the  end  oi  the  year ;  when  he  de?  of  the  end  of 
dared  to  his  master,  that  he  did  not  wish  to  be  settled  in  AT.V.  W.  Jl;e  ye*r  quiti 
«d  asked  his  leave  to  go  and  visit  his  rel^ions^  to  which  the  hisml^'s 
ouster  consented.     After  the  year  was  expired  he  returned  to  content,  for  die 
bis  ouster,  and  hired  himself  as  a  day-labourer  ;  and  he  continued  purpoM  of 
as  such  with  hina  for  about  three  months.     Some  time  after  his  avoiding  «  Kf- 
retam  be  and  P.  made  up  their  accounto,  S.  allowing  for  the  days  ^^^^^  in^* 
ije  had  been  absent  the  preceding  year  out  of  h«  daily  wages-  -  SiX«>luUon" 
tHECouAT  held  5.S  settlement  to  be  jn  K*s  W.y  looking  upon  of  the  contract. 
Cleave  and  consent  of  the  master  as  fraudulent,  and  a  mere  q^^  ^^^ 
cvuiim  of  the  settlement.  ( a ) 

^^  Rex  v.  Maddifigiotiy  H.T.  11  G.  3.  Burr.  5.  C  675. —   a  servant  hav- 
^^v^  was  hired,  three  weeks  before  Michaelmas^  to  Chandler  of  ing  received  a 
^•>  to  serve  him  as  a  carter,  for  a  year,  from  Michaelmas  then  kick  from  one 
«»«.  About  three  days  after  Michaelmas  he  entered  on  his  J^j^^^hj, 
WJT^'ce,  and  continued  in  the  same  till  about  three  weeks  before  ^\^  about" 
^  ntxi  Michaelmas  s  when,  having  been  kicked  by  one  of  his  three  weeks 
"!>>ter*8  h<Kses,    he   went  home  to  his  friends  at   S.,  without  before  the  end 
«K  master's  knowledge,  or  asking  his  leave,   to  cure  his  leg;  of  the  year, 
»d  continued  there  during  the  remainder  of  the  year,  and  never  without  his  mas- 
returned  to  his  roaster,  except  for  bis  wages  some  short  time  after  {^"   "^^"^ent 
^ickaelmaSf  when  he  was  paid  the  whole,  except  6s.  which  the  to  hisVriends  to 
"^^"^  deducted  on  account  of  the  absence ;  which  the  pauper  cure  his  leg, 

(a)  See  Rex  v,  Milwicb,  an4e,  pi.  '.U>6, 
VOL,  1 1.  2 
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and  did  not  'coDiented  to.— Tfae  judges  if  ere  of  opinion,  that  the  leinM 
return  within  |^ned  a  settlement  by  the  service  here  stated ;  and  tbey  thongk 
the  year,  but  on  it  to  be  within  the  reason  of  the  determination  of  the  Idip  can.  {a\ 
reoemngbis  Here,  the  cause  of  his  going  home  to  his  friends  clearWaDdyj 
his^aster^r  «ppeaw  to  have  been  to  cure  his  leg,  which  bad  been  hurt  m  bii 
his  abMnce.  master's  service,  and  by  a  kick  from  his  master  s  hone.  This  va 
This  departure  a  reasonable  cause  of  absence ;  it  did  not  dissolve  the  cootnctnor 
is  no  dissolution  hinder  his  gaining  a  settlement.  The  abatement  of  part  ofba 
of  the  contract,  ^^geg  was  unreasonable ;  the  master  ought  not  to  have  deducted 
(a)Ante,ph495,  any  thing  upon  this  account.     It  was  not  like  running  away  fli 

desertion  of  his  service.  It  is  sufficiently  stated,  that  his  going 
was  grounded  upon  a  reasonable  cause,  to  get  cured  of  his  hurt. 
It  is  not  indeed  precisely  stated,  that  it  was  absolutely  necesary 
for  him  to  go  home  to  his  friends  for  this  purpose,  or  to  coouaot 
with  them  so  long  as  he  did ;  but  the  justices  bad  the  vluie 
evidence  before  them,  and  if  it  had  been  otherwise  they  wonU 
probably  have  stated  it.  Here  was  no  fraud.  We  should  leanii 
favour  of  settlements.  Upon  the  whole,  it  seems  to  be  a  sufficient 
excuse,  and  within  the  principle  of  the  Idip  case. — Andtheordcf 
of  two  justices,  removing  the  pauper  from  Af.to  lV.y  was  affirmeii 

fvL*^^on  *^^'  ^^*  ^-   ^'  ^S^*'    ^-  ^-    10^- 3-  Editor's  ym^-^ 

holidays  and  NichoUst  when  two  years  of  age,  went  with  his  father  (wIm  imt 

Sundays,  if  tibBt  that  time  settled  at  Redruih)  into  the  parish  of  St.  Agna;  at 

be  the  custom  when  he  was  about  15  or  16  years  of  age  the  father  madei 

of  the  trade  in  contract  with   one  NankiveU  (who  then  lived  in  the  adjoioiC^ 

u'hi^forr*  Pa"***.<>^  ^')  ^^^  ^'«  s®"  ^  "^^^^  »*  ^^  «"^  ^-'^  stamps,  situawi 
year,  wiU  not     ^he  said  parish  of  St  A,,  (which  stamps  arc  mills  wherein  r    ' 
prevent  a  settle-  labourers,  men  and  boys,  are  employed  in  cleansing  and 
ment  facturing  tin,)  for  one  year,    at  the  yearly  wages  of  5/« 

pursuance  of  this  contract,  the  said  NichoUs  served  the 
Nankivelly  at  his  aforesaid  stamps,  for  the  said  year,  by  woi 
therein  daily,  except  hoUdayt  and  Sunda^y  according  to 
custom  of  tinners :  and  his  father  received  bis  wages  as  he 
occasion  for  it.  But  during  the  said  year  the  said  Nickoiii 
drank,  and  lodged,  with  his  father  in  the  said  parish  of  St^ 
serving  the  said  NankiveU  at  his  stamps  aforesaid,  and  in  no 
capacity  ;  nor  ever  became  a  part  of  bis  family.  At  the  expindtfj 
of  the  first  year  a  like  bargain  was  made  for  another  year  at  7U 
and  a  like  service  under  it ;  and  so  on  for  another  year:  bm 
during  the  said  last  two  years  also,  said  NichoUs  aeived  said 
NankiveU  at  said  stamps,  and  in  no  other  capacity,  condniung  1^ 
eat,  drink,  and  lodge  with  his  father,  and  never  becomii^  iT 
part  of  his  master's  family ;  and  having  hoUda^s  and  Saa^l 
his  own  command  during  the  three  years,  as  is  usual  for  pe^ 
,  hired  in  such  employ. — The  Sessions  ordered  the  paupers 

reconveyed  from  Redruth  to  St.  A.,  to  be  there  provided  far* 
Dunning  objected,  that  NichoUs  gained  no  settlement  at^Stj 
and  obtained  a  rule  to  show  cause  why  the  order  of 
should  not  be  quashed,  and  the  original  order  affirmed. — i 
t.AND  now  showed  cause :  He  contended,  that  here  was  a  * 
for  a  year,  toithout  any  exception  ;  and  the  service  was  ac< 
to  the  custom,  and  as  is  usual  for  persons  hired  in  such  emplojw. 
is,  therefore,  a  compete  hiring  and  a  complete  service  in  Sl 
and  the  paupers  are  legally  settled  there.     In  the  case  of  A 
(a)^?i/«,p1.S08.  dasfield  (a),  the  hiring  was  with  an  exception ;  here  it  was  with(rt 
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any.  In  the  case  of  King's  Norton  {a),  the  pauper  was  holden  to  (a)ArUe,^\.aos, 
be  settled  at  Camden,  though  she  spun  only  by  the  stone.  -^  Dun- 
NfKo  replied,  that  this  is  rather  the  case  of  a  journeyman  than  of 
t  hired  servant.  He  was  resident  with  his  father :  he  was  his  own 
tiaster,  except  as  to  performing  the  stipulated  limited  service  at 
the  stamps.  He  was  only  to  do  that  particular  service;  the 
master  had  no  right  to  employ  him  in  any  other ;  and  Sundays  and 
ho^dajfs  were  absolutely  his  own,  without  any  control  from  the 
master.  This  contract  is  in  effect  the  same  as  that  in  the  Mae* 
desfidd  case  was.  There  the  pauper  was  to  be  his  own  master, 
and  at  his  own  liberty  the  whole  Sunday,  and  all  the  rest  of  the 
other  days  except  the  1 1  hours :  whereas  the  act  of  3  &^  W,&  M* 
c  11.  intends  only  such  services  where  the  servant  is  Under  the 
eommand  and  control  of  the  master  during  the  whole  yeav.  The 
in'esent  case  is  exactly  like  that  case ;  and  in  this  case  the  ex- 
ception must  have  been  equally  understood  at  the  time  of  the 
hiring,  though  not  particularly  expressed.  —  The  whole  Court 
were  unanimous  that  NicholU  gained  a  settlement  in  St,  A.  They 
held  this  to  be  an  entire  contract  for  a  year^  without  any  exception 
(Obtained  in  it ;  and  the  service  vras  according  to  the  custom  of 
the  country.  And  they  made  a  distinction  between  the  ex- 
ception's being  part  of  the  original  contract,  and  its  not  being  so ; 
the  question  turns  upon  this  distinction.  In  the  c^se  of  MaC'- 
dexfidd  it  was  part  of  the  original  contract;  here  it  is  not  so.  And 
Aey  mentioned  the  case  ot  Bishop's  Hatfield,  {b) — Rule  dis- 
I  chn'ged,  and  order  of  Sessions  affirmed. 

i    440.  Rex  V.    Bray,    T.  T.  11   G.  S.   Burr.  S.   C.  682.  —  On   On  a  hiring 
\Thur$day  before  MichaelmaS'day  1767,  J.  Hunt  was  .hired  for  a  ^tomMichad- 
far  to  Lee,  of  the  parish  of  Bray,  farmer,  as  a  carter,  to  go  into  *""*  ^  Midwd' 

■hisgervice  on  the  Monday  followine:,  until  Michaelmas  1768,  for  ^' J.»*^  . 
i«i«.  .        .  i.^%*^  °     »■        1     •     J  1-       ^  •   ^      servant  «•▼  ho 

i».w.:  at  the  time  of  the  agreement  Lee  desired  him  to  go  into  cannot  come 

htt  service  before  Monday  t  but  H.  said,  It  would  not  suit  him,  till  the  day  aAer 

iihewas  then  in  service:  and  L.  replied,  that  if  he  would  come  Mickadnuu- 

iftto  his  service  on  the  said  Monday  morning,  he  would  shift  till  *^*  •"d  the 

thtttime:  he  went  into  his  service  on  the  Md?jrfay  accordingly ;  ^i^^\^ 

^id^dmas-day  was  on  the  Saturday  next  after  the  Thursday  on  himself  this  is 

winch  he  made  the  agreement :  at  the  time  of  the  agreement  the  a  pemJasion  of 

pauper  was  in  the  service  of  Lewis  of  South  Stock,  under  a  con-  absence,  and  if 

tract  which  expired  on  Michaelmas-day  1767  ;  which  service  he  left  ^  continue  his 

on  the  night  of  the  Michaelmas-day  1767;   he  continued  in  the  3"^*^%*^"  *5® 

«wwof  Z.till  the  day  before  Michaelmas -day  1768;  when  he  e^u?^*"^^* 

Mred  leave  of  his  master  to  go  to  see  his  relations,  before  he  went  ckadmas-day, 

to  another  service :  his  master  deducted  Is.  from  his  wages  for  that  and  then  quit, 

^i  tod  paid  him  the  residue  :  he  then  went  away,  and  returned  no  ^y  l^^ve  from 

**re  into  the  service  of  L.  ,•  who,  on  the  pauper's  going  away,  told  Jj*t^^J;|*^!* 

'  "fa,  that  if  he  quitted  the  service  before  Michaelmas'day,  there  o^^ycv!^'^ 
I^ht  be  a  dispute  about  his  settlement ;  and  desired  him  to  come 
tick. -.Lord  Mansfield  :  This  is  a  hiring  for  a  year,  with  a  dis- 
pwtion  of  the  first  day.  The  pauper  thought  he  had  his  master's 
we  the  last  day,  and  had  allowed  Is.  for  it ;  which  is  more  than  one 
Jt*"  trages.  Both  master  and  servant  were  clear,  that  at  the  end  of 
^cyear  rtiere  was  only  ati  absence  of  one  day ;  and  at  the  beginning 
^  the  year  the  pauper  had  his  master's  leave  for  being  absent  the 
nnt  day.    But  master  and  servant  meant  it  as  a  settlement.    And 

[h)  Anif,  pi.  f?07.    Vide  alno  Rex  v.  Buck  land  Dcnham,  nntr,  pi.  SI  T.    * 
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the  ordere  removing  the  pauper  from  Sherfidd  to  Brory  ura^ 

affirmed. 
If  a  seryant  441.  Rex  V.  RoM,  T.T.U  G.  3.  Burr.  S.  C  688.—  T.  C-  hired 

aenre  his  master  himself  for  a  year  to  E.  M.,  and  served  him,  in  L.,  only  three  days, 
for  six  months,  ^  difference  arising  between  them  about  the  business  the  pauper  was 
id  to***^«,  employed  in,  M.  bid  the  pauper  go  about  his  business.  On  whidi 
go\way1^a  the  pauper  immediately  ran  away,  and  quitted  his  service ;  and 
fortm'ght,  it  is  a  hired  himself  to  </.  W.  for  a  year,  at  559-  a  year  wages,  and  served 
dissolation  of  ^.  for  six  months  in  Whitchurch.  M«  then  insisted  on  fK.'s  not 
the  ^^H^*^^.  keeping  the  pauper  in  his  service-  W.  paid  the  pauper  his  wages  to 
retuum  he  is  ^^^  ^™®  5  *"*^  ^^®  pauper  quitted  that  service,  and  went  one  or  two 
again  received  voyases  up  the  river  Wycj  as  a  labourer  to  a  barge-master,  for  a 
without  any  fortnight ;  then,  at  W.*%  request,  and  M's  consent,  returned  into 
new  agreement,  ff^/g  sefiirice,  without  coming  to  any  new  agreement,  or  any  men- 
and  serves  for  ^j^^  of  wages.  He  continued  in  W^'s  service  in  Whitchurch  seven 
'*^*°  ™^*2-    months,  being  a  month  over  the  end  of  the  year  for  which  he 
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dhioiul  month  hired,  in  order  to  make  out  his  lost  time ;  and  then  received  his 
being  in  oom-  wages,  his  master  deducting  7x.  6d.  for  the  breaking  of  a  plough. 
pensation  of  his  .—  LoBD  M ANSFiELD :  Here  IS  an  absolute  dissolution  of  the  con* 
formerabsence.  tract,  by  both  master  and  servant,  at  the  end  of  six  months, 

whereas  the  statute  requires  a  continuance  in  the  same  service  for 
a  whole  year.     The  new  service  cannot  be  connected  with  the  old 
hiring.  —  Aston  J.  concurred ;  and  the  order,  removing  the  pau- 
per from  Whitchurch  to  i^.,  was  affirmed. 
A  servant  the  442.  Rex  v.  Potter  Heigham,  T.  T.  1 1  G.  3.  Burr.  S.  C.  690.— 

day  before  the  jy,  ^as  hired  for  a  year  from  Michaelmas  1764  to  Michaeimas 
y?"^"^*^  1765,  bv  r,,  of  5.  W,j  he  entered  upon  the  service,  and  con- 
todischwire  ^  tinued  therein  until  the  day  before  the  end  of  the  year ;  when  he 
him,  that  he  desired  his  master  to  discharge  him,  tilling  him,  as  he  had  let  him- 
may  have  a  day  self  for  the  next  year  to  a  person  in  a  distant  place,  and  was  re- 
with  his  fnends  moving  further  from  his  friends,  he  wished  to  go  and  see  tbem, 
^^"^^^^^  and  pass  that  day  with  them ;  and  requested  to  have  that  time  to 
ter^to  whranlbe  h^oascl^i  ^o  spond  with  them  ;  and  to  which  the  master  consented ; 
had  hired  him-  and  he  was,  accordingly,  discharged,  and  then  received  the  whole 
self.  To  this  of  his  wages  save  6^.,  which  he  allowed  to  his  m'aster  for  that  day* 
the  master  con-  The  question  was,  Whether  W.  did  not  gain  a  settlement  in  iS.  W.f 
sents,  and  the  _  jug  QouRT  held,  that  it  was  not  a  dissolution  of  the  contract, 
chimd!^  This  ^^^  *"*  absence  by  leave  of  the  master ;  and  the  orders,  removing 
is  imabflenoe  the  pauper  from  L.  to  P.  H»  were  quashed, 
with  leave,  and  no  dissolution  of  the  contract.    Rei  v .  Thistletoo,  pott,  pi.  462. 

A  footman,  two  443.  Rex  V.  Richmond,  E.T>  13  G.  3.  Burr,  S.  C.  74<0. — S.  was 
months  before  hired  by  the  year  to  C,  of  ^.,  on  the  30th  of  October  1769 ;  and 
hUyeareipir^,  j,n  ^he  4th  of  September  1770,  married  a  fellow-servant.  The  wife 
""mint  in^  '  ^*^  given  a  month's  warnings  in  August  preceding,  to  quit  the 
family  who  had  Service ;  and  was  to  quit  it  in  September,  in  consequence  of  socb 
given  warning  warning;  but  was  desired  by  her  master  to  sta^  till  the  17th  of 
to  quit,  but  was  October,  which  she  did ;  and  then  the  master  said  to  S*  (the  hua- 
deiiired  by  her  band),  that  he  supposed,  as  his  wife  was  going  away,  he  (the 
tTluiStur^X  husband)  would  like  to  do  so  too.  The  husband  replied,  he  would 
precedmgtiw  '  ^^^  >^  better,  if  it  was  agreeable  to  his  master.  His  master  said* 
expiration  of  he  had  no  objection,  as  he  had  another  footman  coming ;  and 
her  husband's  would  pay  him  his  whole  year's  wages :  which  he  accordingly 
year:  on  which  did,  on  the  l7th,  in  full  to  the  30th.  On  which  said  17th  of 
^^^*^  Oaober,  both  the  husband  and  wife  left  the  service ;  and  the 
the  fixitmatirst    "®*^  footman  came  in  the  husband's  place,  on  the  said  17th  oC 
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OdloJfr,  iitmght.-^LoRD  Mansfield  :  There  is  no  necessity  of  bUmMier't 
an  actual  service  upon  every  day  of  the  year.     The  master  can  propowl,  went 
always  dispense  with  it :  he  can  give  leave  of  absence.     Nay,  if  »^fy '"•J"  ^9 
the  servant  is  absent  without  leave,  in  the  middle  part  of  his  year,  J^Jg  before  hit 
such  absence  may  be  purged,  as  it  has  been  termed,  by  the  master  time.  This  was 
receiving  him  again;  that  is,  the  subsequent  consent  of  the  master  no  diaeolution 
ntifies  the  act  done,  and  is. given  with  a  retrospect.     I  am  clearly  ^  the  conttwt. 
of  opinion,  that  the  servant  has,  in  the  present  case,  sufficiently 
served  his  whole  year.     The  master  voluntarily  gave  him  leave  of 
absence  for  the  last  13  days;  and  of  his  own  accord  paid  him  the 
whole  gear's  wages. — Aston  J.  concurred;  and  added,  that  there 
is  no  difierence  between  the  end  and  the  middle  of  a  year ;  where 
the  master  only  gives  leave  of  absence,  which  is  not  stipulated  for 
in  tKe  original  contract.     Indeed,  where  the  absence  is  stipulated 
for  in  the  original  contract,  and  made  part  of  the  original  contract,  as 
as  exception  out  of  the  service,  the  case  is  then  of  a  different  kind ; 
as  in  the  case  of  Rex  v.  Hatfield  (a),  where  a  hiring  for  one  year,  (a)^nte,pl.d9^. 
to  wit,  from  Michaelmas  to  Michaelmas^  with  liberty  to  let  himself 
for  the  harvest*month  to  any  other  person,  was  determined  not  to 
be  a  hiring  for  a  year.     A  part  of  the  year  was  there  excepted  out 
of  the  original  contract;  it  was,  therefore,  only  a  hiring  for  the 
other  1 1  months.     If  the  servant  go  away  in  the  middle  of  the 
jear,  and   return  again,  and  the  master  receive  him  again,  the 
master's  taking  him  again  purges,  as  it  is  called,  the  absence, 
though  the  servant  had  not  his  previous  leave  for  it ;  and  shows 
the  master's  consent  to  it,  though  given  subsequently.     Here  the      • 
whole  year's  wages  were  voluntarily  paid  by  the  master  quite  up  to 
the  end  of  the  year ;  which  confirms  the  master's  acquiescence 
»d  approbation.  —  Ashhurst  J.  concurred;  and   particularly 
repeated,  that  the  master's  offering  and  paying  the  whole  year  s 
wages  was  a  proof  o^  his  consent. 
4H.  Rexy.  Brampton,  H.  T.  17  G.  3.  Cald.W W.  hired  her-  Tlie  service  as 

self  to  £.,  of  jB..  for  a  year,  and  served  under  that  hiring  till  within  .^^^H  asthe  hir- 
..k.^ I        ,.  ^i_  i^/»^i __i I .. j: :_      mir  must  be  for 


ques- 
tion ii,  Was  this  contract  dissolved  within  the  year  ?    The  answer  turned  away 
depends  upon  this :  Has  the  master  done  right  or  wrong  in  dis-  ?^^i'^**'^j^" 
cbai^giog  his  servant  for  this  cause  ?     I  think  he  did  not  do  wrong.  ^y^^^„ 
The  marginal  note  cited  from  Viner  (6),  whatever  degree  of  au-  being  with 
^bority  it  may  be  entitled  to,  is  well  warranted  in  principle.     If  child,  she  gains 
die  master  agree  to  the  contract's  going  on,  the  overseers,  it  is  no  settlement 
trae,ihall  not  take  her  away,  because  she  is  with  child  ;  but  shall  *^*"?,^'^*^* 
^  osster,  therefore,  be  bound  to  keep  her  in  his  house  (c)  ?     To  ^"ivJlSei 
^  w  would  be  contra  bonos  mores  ;  and  in  a  family  where  there  |^  paid/^ 
«« young  persons,  both  scandalous  and  dangerous.    Where  a  ser-  n^ic.  Alveley, 
*»ts  absence  is  said  to  be  purged  (which  is  an  improper  expres-  jiott,ple9S. 
w»),  by  receiving  him   again,  the  receiving   only  explains  and  fp)  See  ante, 
^^^ow9  the  nature  of  the  absence ;  the  consequence  of  it,  mdeed,  is,  pi.  428  n. 
diatsach  reception  must  generally  be  considered  as  amounting  to  a  (c)  See  Rex  v. 
Sensation,  and  thereby  subjects  the  master  to  the  payment  of  the  Welford,  post, 
whole  wages.    But  the  effect  of  a  positive  act  of  the  master,  that  is,  P**  *^^* 
die  disDkission  of  his  servant  under  a  criminal  charge,  shall  never 
he  done  away  by  an  implication  arising  from  the  payment  of  his 
^hole  wages. 
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If  a  mMter,  a  445.  iZ^x  V.  S^.  Bartholometv,  CornhiU^  E.  T.  18  G.9.  CaU.^ 
week  bafore  tha  -^U*  O.  was  hired  by  the  year  to  //.,  in  the  parish  of  Si.  fi.,  oq 
expiiationortbe  the  11th  of  June  1771*  In  the  month  of  April  following,  H.weot 
year,  is  obliged,  (q  j^^^  m^j  purchased  a  manufactory  there,  and  upon  his  return, 
from  unfore-  j^^  ^j^^  ^^^^  month,  he  told  all  his  servants  that  he  was  goiog  to 
stancM,  to  break  reside  at  M.,  but  did  not  mention  any  time ;  and  that  they  might 
up  bouaekeep-  look  out  for  Other  services  if  they  chose,  or  the^  might  stay 
ing,  and,  in  with  him  till  he  went  to  Af.  .*  (7.  0.  did  not  look  out  for  an/ 
conflequence  other  service,  but  continued  with  her  master  till  the  4th  day  if 
^^^ ' .  June  following ;  on  the  evening  of  which  day  her  master  paid  ber 

vant,  paying  ber  ^^  whole  year's  wages,  and  gave  ber  106*.  6df.  over,  and  the  same 
the  full  wages  evening  leit  L.  and  went  for  Af.  .*  H.  did  not  know  in  the  moroing 
to  the  end  of  of  the  4th  of  June  that  he  should  leave  L.  in  the  evening,  or  eve* 
the  year,  thu  is  before  the  expiration  of  the  year's  service:  but  his  going  wis 
'  r?P^**^?°  quite  a  casual  matter,  and  depended  upon  circumstances  which  he 
and  the  servant'  eould  not  at  that  time  foresee ;  but  if  he  had  remained  in  L.,  be 
by  sdcb  hiring  would  have  continued  the  pauper  in  his  services  as  she  was  a  good 
and  service  servant :  the  pauper  went  into  a  new  service  two  days  after  her 
gains  a  settle-  master  left  L» — Lord  Mansfield:  The  only  question  is.  Whether 
™®°*'  the  servant  continued  bond  Jide  in  her  service  during  the  whole 

But  see  Rex  v.  yg^r  ?  To  be  sure  there  is  a  distinction  between  exceptions  from 
?76^'  '"***'  '^^  cowfrflc/  and  dUjiensations  of  the  service;  bat  if  the  case  be  of 

the  latter  description,  and  bond  Jide^  it  can  make  no  difference 
when  the  servant  is  engaged,  or  where ;  or  whether  the  service 
be  in  the  same  or  another  occupation.  Why,  then,  does  she  quit 
the  service  ?  At  the  desire  and  for  the  convenience  of  her  master, 
who  gave  her  \0s,  6d,  beyond  her  wages,  as  an  equivalent,  no 
doubt,  for  her  board.  It  was  accidental,  and  a  favour  to  the  msfr* 
(a)Jitu,^\A43.   ter.     The  case  of  Rex  v.  Richmond  (a)  is  full  as  strong  as  this;  for 

there  a  new  servant  came  into  the  very  place  which  the  pauper 

had  vacated  upon  a  dispensation  of  his  service.     Fraud  vitiates 

every  thing ;  but  the  justice  as  well  as  reason  of  the  thing  arc  here 

with   the  settlement.      Suppose  she  had  come  from  a  distant 

country,  and  had  no  other  settlement,  shall  she  lose  her  only  one, 

which  she  deserves  so  well  ? 

Ifahiredser-         4,4^.  Rex  v.  Welford,  T.  T.  18  G.  3.  Cold.  51.  — D.  hired  him- 

Iw  *'^b  *h[r^     ^^^^  ^^^  ^  ^^^^  *®  *  servant  to  T.,  of  the  hamlet  of  S.,  and  continued 

master  before      ^^  ^^^®  ^*^^  ^""'  ®*  '^•»  ^*^^  within  three  weeks  of  the  expiration  of 

the  expiration      ^^  J^^  t  when  the  master,  on  account  of  a  supposed  criofiioal 

of  the  year,  on     intimacy  between  the  pauper  and  a  servant-girl  then  big  with  child^ 

the  fact  of  his       who  had  lived  with  tlie  master,  but  was  discharged  from  bisser- 

being  the  fntlier   vice,  insisted  upon  his  quitting  the  service,  and  discharged  him 

chitd  hTwill       accordingly.     The  pauper,  if  his  master  would  have  let  him,  would 

thereby  lose  his    l^^ve   staicl.      The  master  offered  him  all  his  wages  except  ^ 

settlement.         which  the  master  insisted  upon  detaining,  as  a  satisfaction  for  the 

loss  of  the  pauper's  service  for  the  three  weeks ;  but  which  the 
pauper  refused  to  allow.  The  pauper,  after  he  was  turned  out  of 
his  service,  went  to  a  justice  of  the  peace,  in  order  to  recover  his 
full  wages;  but  the  justice  telling  him  he  could  not  recover 
the  whole,  and  the  pauper  having  no  money  to  subsist  upon^ 
accepted  the  money  t|)e  master  had  ottered  him,  abating  the  4f.  for 
the  three  weeks  :  no  order,  in  writing,  was  ever  made  by  any  ju^ 
tice  or  justices,  for  discharging  the  pauper  from  his  master's  service* 
— Lord  Mansfield:  Had  the  fact  of  criminality  been  positively 
stated,  to  be  sure  it  would  have  fallen  within  the  principle  of  ResV 
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BrttB^)ioH{a)  /  but  ad  the  iDtentien  of  findiog  this  fact  i«  represented  (^a)Anie,\AA44. 

to  have  been  dil^rent  from  the  finding,  and  as  there  ought  have 

been  a  more  complete  consent,  the  case  must  go  down  to  be  re* 

itated.    The  case  was  re*stated  at  the  following  Sessions :  the  fact         ^ 

of  the  pauper's  criminality  was  positively  found ;.  and  the  Sessions, 

at  the  instance  of  the  appellants,  added  the  fact,  that  this  was  the 

oaie  of  a  servant  in  husbandry  :  this  was  done  with  a  view  of  taking 

it,  ia  this  respect,  out  of  the  case  of  Rex  v.  Brampton*    But  the 

esse  was  abandoned :  it  never  came  .again  into  fVestmimter'hallf 

447.  Rex  v.  WestmeoUy  M.  T.  22  G.  3.  Cold.  129.  —  On  the  lOt!^  If  a  MrTant  be 
day  of  October  in  every  year,  (except  when  the  same  falls  on  a.  ^*"  ""^  cui- 
SndiUfi)  a  fair  for  hiring  of  servants  is  holden  at  C. ;  and  when  *mj^  ^^'*'a  a 
the  same  falls  on  a  Sufiday^  then  such  fair  is  holden  on  the  next  detidner  prevent 
dty:  in  the  year  1779  the  10th  day  of  October  happened  op  a  him  from  con- 
Stauiay  ;  and  on  the  day  following  (being  the  day  of  holding  such  tinuing  his  aer- 
fe)  /fT.  was  hired  by  G.,  of  Y.,  farmer,  to  iserve  him  as  a  career,  ^»c«»  *he  master 
for  one  year,  at  the  wages  of  8/.  Ss. :  fV.  entered  into  the  service  ?*^  w^If'P 
OQ  the  same  day,  and  continued  therein  until  Friday^  the  6th  day  endoftheywi 
^October  1780  :  when  he  was  taken  into  custody  on  a  toarrant  of  and  nidi  dia- 
butardy  on  the  oath  of  R.  H,,  and  was  carried  by  the  officer  who  charge  is  a  dia- 
rook  bim  to  an  inn  at  C,  attended  by  the  parish-officers  of  fV.  ,•  solucion  of  the 
and  from  thence  to  W;   and  there  by  the  said  officers  kept  in  ?*"jS*^k^^ 
costody  until  the  10th  day  of  October:  on  Sunday  the  8th  day  of  ^H^^ 
(ktober,  IV.  was  married  to  the  said  R.  H.  at  W, :  G.,  on  the  said  tlement. 
6ih  day  of  October^  at  the  inn  in  C,  settled  with  the  pauper  his 
account  of  wages,  saying,  that  ho  might  not  see  him  again  ;  and 
dedscted  from  his. wages  the  sura  of  \s.  on  account  of  his  not 
serving  him  till  the  end  of  the  year:   his  master  thereupon  said, 
tbat  '*  though  he  had  no  objection  to  the  pauper's  gaining  a  settle* 
'<ment  in  the  parish  of  F.,  yet  perhaps  the  otlier  farmers  mighty*' 
The  master  did  not,  in  any  other  manner,  assent  to  or  dissent  from 
the  pauper's  absence  from  his  service,  from  the  time  of  his  being 
W)  taken  into  custody  for  the  remainder  of  the  year :  the  pauper 
from  the  time  of  his  being  so  taken  to  C  did  not  return  to  the 
secriceof  G.  —  Lord  Mansfield;  It  is  not  necessary  to  enter 
into  the  question  how  far  this  is  a  crime  ;  because  the  master  has 
not  diicharged  tlie  pauper  upon  that  ground ;  that  it  is  wrong  and 
so  offence  no  man  will  deny ;  but  whether  to  be  animadverted 
opoa  both  by  the  ecclesiastical  and  common  law  is  not  material 
l>^*    To  be  sure,  it  was  not  punishable  as  a  crime  at  common 
^;  and  the  statutes  seem  only  to  go  to  the  punishment  of  the 
pveots,  for  the. purpose  of  securing  an  indemnity  to  the  parish* 
^there  this  offence  is  not  assigned  as  the  reason  for  discharging 
^  servant ;   and  if  it  were,  I  have  no  difficulty  to  say,  that  J 
^^  a  master,  hiring  a  servant  after  an  offence  committed,  and 
^oot  in  his  own  house,  shall  not,  at  the  close  of  the  year,  dis- 
charge him  under  thb  pretence;  it  is  not  a  debauching  of  his 
•ervant,  or  turning  his  house  as  it  were  into  a  brothel.     I  do  not 
^0  on  that  ground,  nor  upon  the  consent  or  implied  agreement  to 
go  befiore  the  end  of  the  year ;  for  there  was  none  :  it  was  against 
tbe  intention  of  both  parties  that  it  should  affect  the  settlement; 
utdif  the  case  were  to  go  upon  that,  it  ought  to  be  returned  to 
|be  Sessions  to  have  that  fact  stated.     There  was  no  fraud 
intended,  because  there  was  no  agreement :  nor  did  the  mastev 
(Qcaa  either  to  prevent  or  promote  the  settlement;  but  he  deducts 
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H  fiometblng,  to  leave  that  question  open^  which  it  was  the 

of  other  persoDs,  who  were  interested,  to  have  discussed.   Tbe 

true  point  then  is,  supposing  no  wages  paid  and  no  agreement, 

here  are  four  days  wanting  in  the  service  ;  and  it  is  by  means  of 

his  own  act  that  the  servant  becomes  incapable  of  completing  it 

His  conduct  is  an  offence  against  morality*  and  the  laws,  in  what 

jurisdiction  soever  those  laws  are  administered ;  and  the  conse* 

quences  of  it  are  equivalent  to  a  wilful  absence :  1  therefore  think 

he  did  not  gain  a  settlement.    It  is  well  put,  that,  had  an  action 

been  brought  for  his  wages,  he  could  not  have  recovered  upon  a 

quantum  meruit  €ot  these  four  days.  —  Ash  hurst  J.    There  it 

no  drawing  the  line ;  if  four  days  may  be  diapensed  with,  four 

months  may.  —  Buller  J.    There  must  be  a  service  for  a  year, 

either  actual  or  implied.     Now  here  is  no  actual  service ;  and  the 

case  affords  no  circumstance  that  will  warrant  an  implication.  — 

WiLLEs  J.  concurred :  and  the  order  of  two  justices  removing  the 

pauper  from  W.  to  H.  was  affirmed. 

^  consent  of       44-8.  Rex  v.  Seagrave,  H.  T.  23  G.  3.  Cald,  24^7.  —  The  pauper 

a  servant,  given  ^33  hired  from  Old  Martinmas  to  Old  Martinmas*    On  September 

to  S"dSiSu^'    ^^®  ^^^^'  ^^  ^"^^  '"*  master  that  he  was  going  to  be  married ;  to 

tion  of  his  con-    ^hich  his  master  made  no  answer :   he  went  away  on  Salurdmit 

tract,  Qiiless       Rnd  was  married ;  and  upon  his  return  said,  that  he  had  no  inten* 

ynittd is «tated,    tion  of  quitting  his  service;   but  the  master  said,  he  would  not 

must  bi^con-      emplov  him  any  longer ;  and  he  said  he  would  go,  if  he  would  pay 

elusive.  jjjjQ  jjjg  year's  wages :  the  master  refused  it ;  and  said,  he  wouM 

only  pay  him  for  the  time  he  had  served ;  and  asked  him  if  he 

would  take  his  wages  or  go  before  a  justice :  the  master  set  out 

about  his  business  to  his  farm  at  B. ;  when  the  pauper  called  him 

back,  and  said  he  would  take  the  money  for  the  time  he  had 

served ;  and  that  he  parted  with  his  own  consent,  —  The  Coort 

thought  that  the  last  words  of  the  case,  as  stated,  were  so  clear 

and  unequivocal  a  dissolution  of  the  contract,  that  they  would  not 

permit  it  to  be  argued. 

A  servant  dis-        449.  Rex  wJ  Sharrington,  M.  T.  S:5  G.  S.  Editor**  itf«S&  — 

abled  by  an  ac-  The   pauper  being    legally   settled  in    S,  hired  himself  before 

cidentin  Uie       Michaelmas  1782,  for  a  year  to  //.,  brewer,  at  £.,  to  drive  a  teain» 

bfl|ginmng  of      ^^^^  ^^  whatever  he  was  bid.     He  was  employed  occasionally  in 

uever^fie^  re-    husbandry,  and  after  having  lived  with  his  master  seven  weeks,  a« 

ceived  into  the    he  was  driving  the  beer-waggon,  being  in  liquor,  he  fell  off  the 

service,  gains  a   «hafts,  and  broke  his  thigh.     He  was  carried  by  the  oificen  of  the 

settlement.         parish  where  the  accident  happened  to  the  Norwich  HospitsH 

ac.Cald.472.    where  he   continued  29   weeks.     On   quitting   the  hospital  be 

returned  to  //.,  who  refused  to  receive  him,  offering  to  pay  him 
for  the  seven  weeks,  and  to  make  him  a  present,  which  the  pauper 
refused.  He  then  went  to  <S.,  and  continued  li  weeks,  and  theO) 
hy  an  order  of  two  justices  on  the  30th  Sepiember  1783,  he  *•• 
sent  to  //.,  who  then  also  refused  to  receive  him.  The  pauper 
continued  in  L,  at  a  public-bouse,  and  was,  after  some  timet 
removed  by  an  order  of  two  justices  to  S.  He  did  no  work  for 
//.  after  he  came  out  of  tbe  hospital,  but  was  and  continued  lo* 
capable  of  work.  The  Sesaons  confirmed  the  order  of  removal  to 
<S.  .*  no  counsel  appeared  to  show  cause ;  and  the  Court,  being 
of  opinion  that  a  settlement  was  gained  by  this  service  at  X.,  made 
the  rule  absolute.  —  Order  quashed. 
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4J0l  Rtxy.  North  Crayj  H.  T.  25  G.  S.  Editor'*  MSS,  —  G.,  Abwrn*  far 
hisirireaodchildren,  were  removed  from  K.  D.  to  N.  C,  and  the  ^*,^JJ^ 
SESSIONS  confirmed  the  order.     About  17  or  18  years  ago  the  .eartbyraMott 
pauper,  being  single^  hired  himself  a  few  days  before  Old  Michael^  of  a'eommit- 
mas-day y  from  that  Michadmas  for  a  year,  at  6/.  10*.  a  year,  to  B.  ment  for  getting 
f^R.  in  N.  C.     He  went  to  his  master's  on  Michaelmas-day^  and  «  bastard  duld^ 
GflotioQed  with  him  in  N.  C.  till  eight  or  nine  days  before  the  5^^*"?.*^!*" 
Michaelmas  following ;  when,  being  charged  on  oath  with  being  f|^„I],  ^  * 
tbe  &ther  of  a  bastard  child,  likely  to  be  born  in  and  to  be  charge-  master  was  an 
able  to  N.  C.>  he  was  apprehended  by  a  justice's  warrant,  and,  not  overseer,  and 
giving  security  to  indemnify  the  parish,  or  entering  into  a  rccog-  actWeinthe 
Mzanceto  appear  at  the  next  Sessions,  he  was  duly  committed  to  comimtment; 
Dariford  Bridewell,  his  master  being  then  one  of  the  church-  J^jetoirtir 
wardens  of  N.  C.  and  one  of  the  persons  who  apprehended  him,  Mxm  as  tbe  year 
and  went  with  him  to  the  Bridewell.     The  pauper  continued  in  expired»ongiT- 
the  firidewell  till  the  1 1th  of  October,  and  on  that  day  executed  a  ing  his  own 
bond  to  indemnify  N,  C. ;  and  on  the  same  day  his  master,  with  *^*^*?  *°**'S1" 
the  other  -overseers,  went  to  the  Bridewell  to  discharge  him,  and  ™^  cmUqs 
the  master  paid  him  the  wages  which  he  had  agreed  for,  except 
ii.,  which  he  deducted,  contrary  to  the  consent  of  the  pauper,  for 
the  tirae  he  had  been  in  confinement.     The  pauper  did  not  recol- 
lect giving  any  receipt,  but  a  receipt  was  produced  and  given  in 
evidence,  to  which  he  had  set  his  mark.     (The  receipt  was  set 
ODt;  it  was  for  6/.  6s.  Id.,  in  full  for  wages  from  10th  October  1765 
to  29th  September  1766.)     The  parish- officers  consented  to  his 
diicharge  on  the  11th  of  October  \  but  the  keeper  of  the  Bridewell 
refuaed  to  discharge  him  without  a  proper  authority  ;  and  on  the 
ISth  he  was  discharged  by  an  order  of  the  justice  who  had  com- 
mitted him,  which  was  set  out  in  the  case,  and  recited  that  the 
coouaitment  and  discharge  were  on  the  request  of  S*  H^y  overseer 
ofiV.  C.  —  Leigh,  in  support  of  the  order,  contended,  that  in 
thb  case  the  contract  was  not  dissolved  but  subsisted,  in  the 
opinion  both  of  the  master  and  servant,  till  the  end  of  the  year. 
The  master  would  otherwise  have  paid  the  wages  when  the  pauper 
went  from  his  house ;   and  they  endeavoured  to  distinguish  this 
iiom  the  case  of  Rex  v.  fVestmeon,  (a)     Secondly,    he  argued  {a)4tite,^\A'Vt. 
that  the  behaviour  of  the  master  was  plainly  fraudulent,  and  for 
t&e  purpose  of  preventing  a  settlement :  he  was  himself  one  of  the 
oreneersy  and  active  in  taking  the  pauper  up.     He  lay  by  till 
Msrthe  end  of  the  year,  and  when  it  was  just  expired,  he  took 
his  bond  as  a  security,  which  he  might  as  well  have  taken  at  the 
coQnitment.     In  the  case  o^  Rex  v.  Westmeon  the  master  had  no 
concern  in  the  commitment.     The  Court  might  take  notice  of 
fraud,  though  not  expressly  stated,  and  had  done  so  in  Rex  v. 
frone  SdvDood.  (b)    But  it  ought  to  be  stated,  the  case  may  be  (6)^n/e,pl.437. 
<nt  back.  —  Lord  Manspibld  :     This  case  is  extremely  plain, 
is  fact,  the  pauper  did  not  serve  out  the  year :  there  is  no  pre- 
tence of  the  master's  consent  to  his  absence  ;  no  colour  of  fraud  : 
he  was  absent  by  reason  of  his  own  fraud.  —  Buller  J.  said, 
io  the  course  of  the  argument,  that  there  was  no  actual  service. 
Dor  any  fact  from  which  the  Court  could  imply  service*  —  Order 
quashed. 

451.  Rex  V.  North  Basham,  M,  T.  26  G.  3.  Editor^  MSS.—    Paapcr,  tliree 
J'  P.  with  his  wife  and  children  were  removed  from  S.  to  N.  J?.,  days  before  Uie 


and  THE  Sessions  confirmed  the  order.    The  case  stated,  That  end  of  they 

'  for  the  purpOM: 
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^  of  avoiding  «  22  jears  since  the  pauper  was  hired  and  served  for  a  year  in 
MtdemeDt,  pro-  jY.  JB,,*  th^t  he  afterwards  let  himself  for  a  jear  to  A.  D.,  of 
^^Jj^  ^be  ^'  ^•»  *°^  continued  in  his  service  at  E,  B.  till  three  day*  and  a 
JI^^J^^^  half  before  the  expiration  of  tlie  year,  when  he  married  a  female 

wbicfa  is  done  servant,  who  was  then  big  with  child  by  him  :  that  after  bis  mart 
before  a  justice,  ria^e,  the  pauper,  in  order  to  avoid  gaining  a  settlement  in  KB', 
the  mester  hav-  und  wishing  to  be  settled  elsewhere,  went  with  A,  D.,  liia  master, 
"S"^**^  before  H.  W.,  Esq.  a  neighbouring  justice,  to  be  by  him  dis. 
TWs  is  noT^"^  charged,  from  his  service ;  and  the  said  justice,  after  hearing  the 
fraudulent,  but  master  and  the  pauper,  did  discharge  the  pauper  from  his  service; 
a  diswlution  of  but  whether  verbally  or  by  order  in  writing  does  not  appear:  that 
the  cootnu:t»  .(he  justice  observing  th^t  the  pauper  was  a  likely  young  num,  D^ 
•**?  **^ P'^Pf'  tlie  master,'  said  he  was  welcome  to  settle  in  liis  parish  if  he 
^^no  e-  pleased :  the  master  paid  the  pauper  his  year's  wages,  deducting 
a.c  raid  566     ^**  ^^"  ^^^  ^^  three  days  and  a  half  which  were  wanting  to  com* 

plete  the  year.    The  pauper  has  lived  ever  since  at  5.,  and  done 
no   act    to    gain   a    settlement.  —  Mingay  :    The  only  way  of 
"  establishing  a  settlement  at  E,  B,  is  by  supposing  every  thing 

that  passed  relative  to  the  paOper*s  discharge  from  his  service 
there  to  have  been  fraudulent ;  but  the  Sessions  have  found  no 
fraud,  and  this  Court  will  not  enter  into  such  a  question ;  for  wliidi 
{a)Ante,^lA2S.   ^y^^^    relied    on    Rex   v.  Preston  (a). —    Bearcbopt,   coniri: 

This  Court  is  at  liberty  to  take  notice  of  fraud  when  the  facts  are 

specially  stated.     There  is  on  the  face  of  this  case  the  stroDgest 

frauds  and  it  is  the  stronger  for  being  done  before  a  justice.    And 

{b)j1iue,plA37,  they  cited  Rex  v.  Frome  Selioood  (b)  as  in  point,  and  Rex  v.  PoUer 

(c)^nto,pl.449.   Heigham.(c)  —  Lord  Mansfiblp:  This  was  a  discharge  before 

.a  justice  ;  and  it  was  certainly  not  fraudulent  on  the  part  of  the 

master,  for  he  had  no  objection  to  the  settlement.  It  was  a  solemn 

discharge,  by  the  consent  of  both  parties.  —  Order  confirmed. 

A  pauper,  to  ^52.  Rex  v.  East  Kennetiy  M.  T.  26  G.3.  Editor'*  itf5&- 

avoid  beiDg        5,  c.,  his  wife  and  children,  were  removed  from  E,  K*  to  P.  The 

takenup fora     ggssions  quashed  the  order,  and  stated,  That  the  pauper  being 

tellfiSm^er   ««"1«^  &t  E.  K,  at  Midsummer  17 SS,  hired  himself  to  C.  of  P. 

he  must  be  ofi     ^^  serve  till  next  Michaelmas  ;  at  the  expiration  of  which  term  be 

and  asks  for       hired  himself  for  a  year  to  the  said   C,  at  7/.  wages,  and  served 

money,  which     under  that  hiring  till  some  time  in  May  following,  when,  hesnng 

"  f*!*"  *''™'      ^httt  there  was  a  warrant  .out  against  him  for  getting  a  basttrd 

away  ^  a!^        child,  he  went  to  his  master  and  told  him  he  must  be  off,  ^ 

nine  days,  he      asked  him  for  money  to  go  off  witli ;  on  which  his  master  paid  him 

returns  for  the    .3/.  13*.  6d,y  and  he  ran  away,  leaving  some  clothes  and  his  thresh- 

purpose  of  tak-  ing- tackle,  but  was  taken  up  two  or  three  days  after,  and  obliged 

'?*th^*^  ^  a       *^   marry  the  woman.    He  then,  after  nine  days'  absence,  r^ 

b^offasked  to     ^"*'"®^  'o  his  master's  house  for  his  threshing-tackle  and  clothes, 

stay,  continues    which  he  had  left  behind ;  upon  which  his  master  said,  "  Where 

to  the  end  of  the  are  you  going?*'  and  the  pauper  answered,  *' I  do  not  know: 

year.    The         upon  which  the  master  said,  "  You  may  as  well  work  for  meagtffl 

^^^T^^A     ^  ^^^  ^"y  other;*'  to  which  the  pauper  agreed,  and  continued  to 

^  he'miM  no        ^^^^  ^**®'^®  ^®  ^^^  ®"^  ®^  ^^^®  y^^^  without  any  fresh  agreement, 

settlement.         &i^d  at  the  expiration  received,  including  the  3/.  1  Ss.  6d>  befo«|<^ 

S.C.Cald.562.    P^^  ^*"'»  ^*^  '^^*  wages,  all  but  2s.  6d.^  which  the  master  deduct* 

for  his  absence.  The  pauper,  when  he  ran  away  from  his  nia^*> 
never  thought  of  going  back  to  him,  but  considered  Ininself  » 
discharged.  —  Morris  showed  cause.  There  was  a  dis6olutJ<)D 
of  the  contract  when  the  pauper  went  away  in  Mat/:  the  parue* 
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clearly  intended  a  dissolution,  and  the  leavii^  his  clothes  foehin^l 
bim  onlj  marks  the  precipitation  of  his  flight.     The  case  is  ex- 
tremely like  that  of  Hex  v.  Caverswall  (a)  $   the  intention  to  dis-  {a)Antey^AS^^ 
solve  the  contract  was  in  consequence  of  a  crime  of  the  servant ; 
and  they  meottooed  the  case  of  Rex  v.  Brampton{h)^  Rex  v.  (*)^iite,pl.444. 
Wesimeon(c)t  and  Rex  ^,  North  Cray.(d)    The  conversation  on  (c)^n/«,pl.447. 
the  {wuper*s  return  plainly  shows  that  the  master  did  not  conceive  (^)^,||e  pi.450. 
he  had  any  authority  over  him.  —  Wilson:  In  Rex  v.  We^meon 
ami  the  other  cases  of  that  sort  there  was  no  dissolution^  but  a 
breach  of  the  contract  by  absence  in  prison ;  so  that  there  was 
not  a  service  for  a  year.     That  does  not  prove  that  there  was  a 
dissolution  of  the  contract  in  this  case,  where,  independent  of  this 
absence,  there  is  a  sufficient  service^  provided  the  contract  was 
oot  dissolved.     There  must  be  a  clear  and  manifest  dissolution,  or 
else  the  subsequent  conduct  will  explain  the  intention,  and  the 
absence  will  be  purged.     If  he. had  run  away  without  leave,  and 
been  received  again,  it  would  have  been  a  continuation  of  the 
service:  he  does  not  receive  his  wages,  but  gets  money  to  run 
away  with :  the  sum  was  not  equal  to  his  wages :  he  wanted  to 
escape  justice ;  and  if  he  could  not  escape  was  to  continue  ser- 
vaat;  he  came  back  without  a  new  agreement,  and  staid'  till  the 
ead  of  the  year,  and  received  T/.*  the  original  wages.     They  cited 
Rex  \,  fVooUon   St.  Lawrence  {e)t  from  a   note  of  Mr.  Wilson,   (<7)Poc^,pl.7l3* 
aod  Rex  Y.  Hanbury\g) ;  and  observed,  that  in  Rex  v.  Cavers'  This  case  i» 
Will  it  was  found  expressly  that  the  pauper  was  discharged.  —  reported  in 

Lord  Mansfield  having  said,  "  You  forget  two  lines  at  5ke  end  „  "I7'£f:i*' ^H* 
PI.  tt     t  J    Tr«i  ®  •  1     I    •  1      "o  question  on 

of  this  case,     they  said,  That  part  was  not  material,  bemg  only  this  point. 

the  apprehension  of  the  pauper.    To  this  Loud  Mansfield  (g\jinie^h43^ 
replied,  "  They  do^i't  alter  the  law,  but  they  show  the  fact."  —  ' 

LoBD  Mansfield:  It  is  melancholy  that  there  should  be  so 
much  litigation  about  Sessions'  cases.  This  is  a  mere  point  of 
&ct.  The  servant  desires  to  be  off.  How  off?  His  service.  He 
receives  his  wages,  and  if  not  the  whole,  it  was  on  account.  He 
goes  back,  not  on  the  old  contract,  but  for  his  clothes,  and  a  new 
Igreement  takes  place.  —  Order  confirmed. 

453.  Rex  v,  Greshaniy  H.  T.  26  G.  3.   1   T.  R.  101.  —  T.  was  if  a  master 

^oxU)  Alichaelmas  1780^  settled  in  the  parish  of  G.,  when,  at  insist  on  turn- 

t^e  Holt  Petty  Sessions  next  before  that  Michaelmas,  he  let  him-  '"g  ^"^^y  his 

seiffor  a  year  at  the  wages  of  3/.  to  Mr.  C.  of  B.  R.,  in  the  jsame  J^^w  dow  **  h" 

county:  he  duly  entered  upon  his  service  with  C,  and  continued  wmw,  which  '* 

^ein  for  about  a  quarter  of  a  year ;  and  upon  some  dispute  the  servant 

between  him  and  his  master,  his  master  insisted  upon  turning  him  takes  up,  and 

»»ay,  and  threw  down  15*.,  which  the  pauper  took  up,  and  went  **»«»  go«»  away, 

way  to  his  father's  house  in  M,  where  he  continued  for  six  days,  »"<*  «^''  **» 

during  which  time  he  looked  upon  himself  as  a  free  man  ;  he  then  ^'^w^'returns 

retoroed,  at  the  request  of  his  master,  and  continued  in  the  service  at  Am  mauer*s  ' 

to  the  end  of  the  year,  when  his  master  paid  him  2/.  5s*,  being  the  request,  and 

remainder  of  his  wages  agreed  for  at  the  Sessions.  —  Lord  Mans-  «e»*y«  the  re- 

fiEU)  C,  J.     The  absence  of  a  servant  from  his  master's  service  ™«"nderof  the 

tt  an  equivocal  act,  and  therefore  may  be  explained  by  other  cir-  J^^  punredbv 

cuiQstances;  but  if  it  appear  that  the  contract  has  been  once  the  subsequent 

dissolved,  it  cannot  be  set  up  by  a  new  agreement.     In  this  case  return ;  for  the 

the  contract  was  absolutely  dissolved :  the  master  insisted  upon  contract,  beins 

t*iming  away  the  servant,  and  paid  him  down  all  his  wages  that  on«e  dis«>lved, 

were  due:  the  consent  on  the  other  side  is  by  taking  the  qaoney  <»'"»<^*^'«'»P 
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by  A  subsifr-        up :  then  how  did  he  come  back  again  ?  It  was  upon  th«  refuA 
^lent  agree-       ©f  the  master ;  there  is  nothing  by  which  the  absence  can  be  ei- 

plained.    The  meaning  of  "  purging  an  absence*'  is  where  the  act 


laent. 


Itself  is  doubtful. 


If.  after  a  liir-         454.  Rex  v.  Sulgrave{a)y  E.  T.  28  G.  S.  "2  T.  A.  S76.  —  P.  wis 

ihf  ^"""r^ls  ^^^^^  3"  ^^^^^^y  *»y  ^-  o^  ^*>  ^  serve  till  Old  Mkkadmu 
the  iCTnmt  that  following,  and  served  him  accordingly.  On  the  Friday  before 
he  shall  be  ab-  Old  Michaelmas  his -master  asked  him  if  he  would  stay  again: 
■ent  because  of  he  Said  he  would,  if  they  could  agree  about  wages,  and  asked 
bU  settlement,  5/.  5^.,  which  the  master  thought  too  much.  The  pauper  inl- 
and that  he  mediately  set  out  to  go  to  a  statute,  and  having  gone  about  10 
fortniffbu^the  J^^^^»  returned  for  some  things  he  had  forgotten.  He  then  met  hii 
end  of  the  year,  master  again,  who  said  he  would  give  him  the  5l-  5^^  tnd  gave  fain 
to  get  what  he  Is.  earnest.  —  The  master,  while  he  was  putting  his  band  in  hii 
can,  and  th«  pocket  for  the  U.  said,  **  You  shall  go  away  a  fortnight  at 
•"^"J*  ***^**  "  Michaelmas,  because  of  your  settlement ;  and  I  will  give  yw 
M^^dfc^^on  "  ^^^  fortnight  to  get  what  you  can  ;"  to  which  the  pauper  then 
thatSie^ter  agreed.  The  pauper  accordingly  went  to  bis  father's  and  staid 
would  not  a  fortnight;  during  which  time  he  worked  for   C.  in  digging 

otherwise  have  sand  oa  f/.'s  land,  and  received  from  C  Is.  a  day ;  and  once  or 
j""*^™*  ^  twice  during  the  fortnight  he  ate  at  //.  At  the  end  of  the 
wiUiSrsCTvi^  *'<^rtnight  he  went  to  H.  and  continued  to  serve  him  at  S.  till 
ibr  the  time,  Lody^ay^  when  ff.  removed,  and  the  pauper  with  him,  to  C 
and  not  an  er-  //.  soon  after  died,  and  the  pauper  continued  to  serve  Mrs.  H.  in  C« 
cepdon  out  of  till  the  time  when  he  left  her,  and  he  then  received  his  wages  up  to 
the  original  jjj^t  time  from  a  relation  of  Mrs.  H, ;  and  there  was  nothing  de- 
contract,  ducted  for  the  fortnight ;  but  he  did  not  remember  what  sum  he 

received.  The  pauper  apprehended  that  his  master  would  not 
have  hired  him,  if  he  had  not  agreed  to  go  away  for  the  fortnight. 
—  AsHHURST  J.  The  rule  established  in  these  kind  of  cases  b 
this,  where  there  is  a  bond  fde  exception  of  part  of  the  time  tf 
the  time  of  the  hiring,  that  is  not  a  hiring  for  a  year ;  bat  if 
there  be  no  exception  at  the  time  of  making  the  original  con- 
tract,  then  a  permissive  absence  is  considered  as  a  dispensation 
of  part  of  the  service  by  the  master  ;  and  it  does  not  operate  ia 
the  same  way  as  an  exception  out  of  the  original  contract,  which 
defeats  the  settlement.  And  the  question,  whether  it  be  one  or 
the  other,  must  depend  on  the  particular  circumstances  of  each 
case.  In  this  case  there  was  a  complete  hiring  for  a  year  at  the 
time.  The  parties  having  disagreed  on  the  terms  proposed,  the 
pauper  went  away ;  but  on  his  return,  his  master  said  he  would 
give  him  the  5L5s.,  which  he  agreed  to  accept,  and  gave  him 
Is.  earnest.  It  is  likewise  stated,  that  while  the  roaster  wii 
putting  his  hand  into  his  pocket,  he  told  the  pauper  he  should  go 
away  for  a  fortnight;  but  the  contract  was  complete  before  th«t 
time,  and  what  passed  afterwards  can  only  be  considered  as  a  dis^ 
pensation  with  the  service ;  for  at  that  time  the  master  bad  a 
complete  right  to  his  service  for  a  year,  and  the  pauper  had 
a^eed  to  serve  him  for  that  time,  and  the  1*.  earnest  was  ^^ 
bmd  the  agreement  for  a  year  for  the  5/.  5s. ;  otherwise  it  ap- 
pears to  be  giving  the  servant  more  than  he  originally  9sM 
for  the  whole  year  for  serving  him  for  a  shorter  period.  If  ^^ 
the  contract  were  complete  before  any  thing  was  said  relative  to 

(a)  And  see  Rex  v.  Bottesford,  ajitty  pi.  286.   Rex  v.  Market  Bos  worth,  ;^» 
pi.  47d. 
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thefortn^ht'sabsencey  this  was  a  diBpetfsation  with  the  ttervice, 
and  not  ao  exception  out  of  the  original  contract.  An  exception 
is  a  fitipulatioii  on  the  part  of  the  person  for  whose  benefit  it  ta 
iatroduced;  but  here  it  was  not  made  on  the  request  of  the 
servant,  but  on  the  offer  of  the  master ;  and  it  appears  that  he 
said  it  was  for  the  express  purpose  of  preventing  the  pauper's 
gaining  d  settlement.  This  is  not  such  a  reason  as  tlie  Court 
wooid  give  much  countenance  to.  Whether,  indeed,  the  Sessfons 
m^ht  not  have  determined  this  on  the  ground  of  fraud  was  for 
their  consideration.  As  it  is,  there  is  no  occasion  to  go  into 
tbat  ground,  as  we  are  of  opinion  that  this  was  a  dispensation^ 
with  the  service.  With  respect  to  the  servant's  apprehension, 
vbich  is  stated  in  this  cose,  that  cannot  vary*  the  question;  we 
arc  to  decide  on  the  terms  of  the  contract,  and  not  on  the  ap- 
prehension of  the  pauper.  —  Buller  and  Grose  Js.  of  the 
mne  opinion. 

455.  Rex  v.  Kenilxoorih,  T.  T.  28  G.  3.  2  T.  R.  598.  —  B.,   on  u  a  hired  aer. 
tite  10th  o^ May  1765,  was  hired  to  C,  of  JS.,  for  one  year;  and  Tant be  taken 
an  the  same  day  entered  into  the  service^  and  continued   in   it  "P  ^^  ^  cbwge 
until  the  Ist  day  of  Am-U  1766,  when  he  was  token   up   on  a  "^^^"^'^ 
diargeof  bastordy,  ana  was  married  the  next  day.     His  master  ^jT^^is"" 
did  not  make  any  complaint  against  him^  nor  discharge  him  from  renioTed  to  his 
bii  lervice.    On  the  Sd  of  AprU  1766,   the  pauper  was  removed  former  pariah, 
from  B,  to  K.  the  place  of  his  birth,  and  was  delivered  to  the  hut  return  to 
officers  of  the  parish,  where  he  continued  under  the  order  of  re-  J"  ^^^  "*  * 
noval  until  the  7  th  of  April  1766,  and  then  returned  back  to  B.  wTmSer^ 
iato  his  master's  service,  who  willingly  received  him  again ;  and  ceiTe  him,  and 
he  continued  with  his  master  in  B,  in  such  service  until  the   end  be  aerre  outtbe 
of  the  year  for  which  he  was  hired,  and  received  his  full  year's  yfv,  and  is  paid 
•tgea.— .  BuLLBR  J.  There  is  no  proposition  in  the  law  pf  settle*  ^^1^^^^^ 
iseDts  more  clear  than  this,  that  an  order  of  removal  unappealed  •[,„  intemip- 
agiinst  is  conclusive  against  all  the  world  ;  and  this  is  so  clearly  tion  of  the  ser- 
and  80  universally  established,  that  it  ousht  never  to  be  im«  rice,  and  will 
peached.    At  the  same  time,  the  rule  is,  tnat  the  order  of  re-  inerent  his 
nofal  though  unappeided  from,  does  not  at  all  affect  a  subse-  S*"*^^  |! '^' i, 
quent  settlement.  Then  the  question  here  is.  Whether  the  pauper  hiri!lig"aS*" 
gained  any  settlement  in  B,  subsequent  to  the  order  of  removal  ?  service. 
Nov  in  this  case  he  did  no  act  by  which  he  could  gain  a  settle* 
iDent  in  B.  after  the  order  of  removal.    The  circumstonces  of 
^  pauper's  having  been  apprehended  on  a  charge  of  bastardy^ 
aodofhia  marriage,  I  lay  entirely  out  of  the  question  ;  for  it  was 
competent  to  the  master  to  receive  him  again  after  be  was  dis- 
dttrged  out  of  custody,,  if  he  pleased :  and  the  servant  might 
W  lerved  his  master  after  he  was  married,  as  well  as  before. 
^  «hat  I  rely  on  is  this,  that  after  the  order  of  removal,  un- 
appealed  from,  the  pauper  could  not  legally  return  to  the  parish 
^  utHD  whence  he  had  been  removed  :  it  would  have  been  a  crime 
ID  bim  to  do  so ;  and  if  he  had  been  indicted  for  such   a  dis- 
<Mience  of  the  order»  it  would  have  been  no  defence  to  him  to 
W  urged  that  he  returned  for  the  purpose  of  completing  his 
pMtract.    The  order  of  removal  put  an  end  to  the  service ;  and 
>f  he  could  not  return  without  committing  a  crime,  he  could  not 
Pliable  to  an  action  by  the  master  for  not  completing  the  con- 
^t.   There  is  a  great  difference  whether  the  party  is  disabled 
"y  his  own  act,  or  by  the  act  of  law,  from  performing  his  con- 
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met ;  he  18  answerable  ^or  the  former :  but  if  the  law  interveoe 

and  say  he  shall  not  complete  the  contract,  it  puts  an  end  to  the 

contract,     '^ovr  in  this  case  the  pauper  returned  after  the  order 

of  removal  to  the  parish  of  B.j  where  he  served  a  month ;  bat 

that  could  not  gain  him   a  settlement  there;  for  the  act  Bub« 

sequent  to  the  order  of  removal,  by  which  he  was  to  gain  a  settle- 

ment  should  be  complete  in  itself.  —  Grose  J.    I  doubt  whether 

the  party  was  liable  to  be  removed ;  but  there  having  been  an 

order  of  removal   unappealed  from,  it  is  decisive:  and  he  has 

M  done  no  subsequent  act  to  gain  a  settlement. 

Ifaaenrant'-^  ^56.  Rex  v.  Si.  Philip  in  Birmingham,  T.  T.   28  G.S.  ^T.R. 

hired  for  »  yflft  g^,  —  g^  Q^^  thg  pauper,  was  origmally  settled  in  the  parish  of 

w^btdTsbe-     ^'  *  **"*  subsequeitt  to*  her  settlement  there  she  was  hired  for  a 

fore  the  »pirft-  1^^^  ^®  ^^^  ^'  ^'9  *"  ^^^  parish  of  P.     She  entered  on  such 

tion  of  the  yew,  Service,  and  served  till  within  eight  days  of  the  end  of  the  term, 

to  leave  his         when,  on  account  of  some  difference  between  them,  she  gave  her 

master  at  the       mistress  warning  that  she  would  leave  her  service  at  the  end  of 

Md^*mMter'  the  year.     The  mistress,  on  having  hired  another  servant,  by 

discharge  him     reason  of  some  impatient  behaviour  of  the  pauper,  discharged  her 

on  the  same  day,  from  the  service,  but  paid  the  pauper  her  fiill  wages.    The  pauper 

paying  him  his    accepted  the  wages,  and  accordingly  quitted  the  service,  and  left 

full  wages,  the    th^  parish  eight  days  before  the  year  ended ;  but  she  said  she 

"^n^*  toi2      ^ould  have  served  her  year  if  her  mistress  would  have  let  her.  — 

till  the  end  of     AsHHURST  J.     This  was  not  an  absolute  dissohition  of  the  con* 

the  year,  the       tract.     For  though  it  be  true  that  an  agreement  between  the 

contract  is  not    master  and  servant,  before  the  expiration  of  the  year,  to  put  an 

thereby  dis-        end  to  the  service,  will  defeat  the  settlement ;  yet  if  it  be  not  a 

■**^®**»  "^  ***    voluntary  agreement  between  the  parties  to  put  an  end  to  the 

vimt^setde^'^  Contract,  as  if  the  master  fraudulently  turn  away  the  servant  with 

ment,  for  it  is    a  vlew  of  preventing  his  gaining  a  settlement,  or  wrongfully  drf- 

merely  dispens-  charge  him  before  the  end  of  the  year,  thaft  will  not  defeat  the 

log  with  the       servant's  settlement.     Now,  in  the  present  case,  I  think  that  this 

raiaioder  of       ^gg  a  mere  wrongful  act  of  the  mistress,  which  was  suhfruttedio, 

the  service.         ^^^  ^^  agreed  to,,  by  the  servant.    It  appears  by  the  <^^J^^ 

the  mistress,  on  account  of  the  servant's  behaviour,  turned  ber 
away,  but  paid  her  the  whole  wages,  on  which  she  went  aw^« 
But  we  cannot  infer  from  that,  that  it  was  by  agreement;  tor 
something  should  have  been  stated  in  the  case  to  show  ^^^  ^^^ 
voluntary  on  the  part  of  the  servant,  and  that  she  consented  io 
dissolution  of  the  contract.     But  as  far  as  we  can  c<rflect  froro 
case,  it  is  to  be  inferred  that  the  servant  went  away  "*^/*^'l^ 
consequence  of  the  wrongfiil  dismission  by  the  mistress,  p*V^ 
her  own  consent ;  for  she  was  desirous  of  serving  the  '^.^l^  j 
On  the  whole,  I  am  of  opinion,  that  this  must  be  considered  as^^ 
dispensation  with  the  service ;  and  that  the  pauper  gained  as 
tieraent  in  B.  —  Buller  J.    This  is  one  of^the  clearest  cssct 
a  di^nsation  with  service  to  be  met  with,  wh^her  the  con 
of  the  servant,  or  that  of  the  mistress  be  considered ;  ^^^\j  ^ 
pears  that  neither  of  them  diought  that  she  could  put  an  en  ^ 
the  service.    The  servant  first  was  desirous  of  going,  and  P^  ^^ 
mistress  warning  that  she  would  leave  her  at  the  end  of  ^^  /^^ 
because  she  was  conscious  that  she  could  not  go  till  |    .j^jgs 
Then  the  mistress  wished,  for  her  own  accommodation,  to    .  ^^ 
the  servant  before  the  end  of  the  year ;  but  she  ^^^  ^Tof  the 
that  she  could  not  dissolve  the  contract  before  the  en 
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yw,  ml  therefore  paid  the  semOi^  die  whole'  year'g  wages; 

This  iras  dispensing  with  her  service  for  the  rest  of  the  time^ 

ITie  case  of  Rex  v.  Gresham  (a)  is  clearly  distinguishable  fron   (a)j1rueyp\A5S* 

the  present    There,  after   the  pauper  liad  been  in   service  a 

quarter  of  a  year»  bis  master  insisted  on  turning  him  away,  and 

threir  down  155.,  which  was  all  that  was  due  at  that  time,  and  this 

the  servant  accepted,  and  then  went  away.     There  the  contract 

was  clearly  put  an  end  to ;  and  if  so,  it  could  not  be  revived  again 

by  any  subsequent  agreement ;  for  when  the  pauper  returned,  it 

iras  under  a  new  contract ;  and  it  appears  that  the  pauper  thought 

himself  at  liberty  in  the  mean  time.  —  Grose  J.    It  is  clear,  that 

if  the  servant  be  turned  away  .by  the  wrongful  act  of  the  master 

before  he  has  served  the  year,  it  will  not  prevent  the  pauper's 

gaining  a  settlement.     Now,  here  this  is  either  the  wrongful  act 

of  the  mistress,  or  it  is  a  dispensation   with  the  service.     The 

case  of  i^^jT  V.  Gresham  is  distinguishable  from  the  present,  for  the 

reasons  given.     This  is  more  like  the  case  of  Hex  v.  Richmond  (&),   (6)^n/tf,pl.443, 

vheii  the  pauper  left  Iris  service  18  days  before  the  expiration  of 

the  year,  at  his  master's  request,  but  received  his  whole  wages ; 

and  it  was  held  that  he  gained  a  settlement  by  such  service.  •^ 

Rule  absolute. 

457.  Rexv.  St.  Andrew,  HMom,  T.  T.  28  G.  S.  2  T.  R.  627.   If  a  servant 
—  The  pauper,  Af.  /£.,  in  Jutte  1782,  was  settled  in  that  part  of  hvedatyMrlj 
the  parish  of  SL  A*  i/.,  which  lies  above  the  bars,  in  the  county  ^T^'^^i!?*' 
d!  Middlesex,  by  hiring  and  service.     About  the  latter  end  of  the  f!^^^^ 
same  month,  or  the  beginning  of  the  month  following,  she  was  the  end  of  the 
hired  as  a  nursery-maid  by  Mrs.  P.,  the  wife  of  C.  P.,  of  St.  M.,  fT.,  year,  upon  the 
St  the  yearly  wages  of  Si.  Ss,:  she  continued  in  the  said,  service  maMer'sbecom- 
till  within  four  or  five  days  of  the  expiration  of  a  year;  when  her  >ng  ftonArupf, 
master  becoming  a  bankrupt,  and  the  messengers  taking  possession  JJ^|J  >'<»»^e  ^be 
of  the  house,  her  mistress  discharged  her,  paying  her  the  whole  wngl^tke 


yearns  wages. -—The  Court  were  clearly  of  opmion,  that  the  tnc*  is  sufficient 

bankruptcy  of  the  master  did  not  dissolve  the  contract  of  hiring  to  gain  him  a 

without  the  servant's  consent ;  and  that  the  pauper  gained  a  set*  Mttlement. 
tlement  in  St,  Af.,  fV.  —  Both  orders  quashed. 

«8.  Rex  V.  Grantham,  T.  T.   SO  G.  3*    3  T.  R.  754.  —  W.R.  a  servant  who 

wftB  hired  a  fortnight  after  Martinmas  1784,  by  N.  L*,  of  A*,  is  ill-treated, 

farmeTi  to  serve  him  for  a  year  at  the  wages  of  6/*  lOs.,  and  and  turned  out 

entered  upon  his  service,  and  continued  therein  about  six  weeks,  ^^^^J^^  **"* 

when,  with  his  master's  permission  he  went  to  assist  his  father,  ^JJJ^fog^  ^^ 

who  then  was  ill  in  the  said  parish  of  i^.,  and  with  whom  he  staid  end  of  the  year, 

IS  weeks :  at  the  expiration  of  which  time  he  returned,  in  conse*  and  who  refuses 

jueoce  of  a  warrant  having  been  -obtained  against  him  at  the  (on  his  master's 

iosranee  of  his  master,  into  his  service  under  the  original  contract,  "*!"«**  *•*•  ****' 

sod  continued  with  his  said  roaster  until  Sunday  evening,  three  Sto  tte'iSvUce, 

days  before  the  expiration  of  the  year;  when  nis  master  came  does  not  gain  a 

home  in  liquor,  abused  the  pauper,  threw  him  down,  and  after-  settlement  by 

wards  turned  him  out  of  doors.    The  pauper  slept  at  his  father's  service,  though 

that  night  in  A.,  and  the  next  morning  his  master  would  have  had  ^  xn«»tcr  pay 

him  return  to  his  service,  and  stay  the  remainder  of  the  year,  but  ^^^  wh^vw, 

^6  pauper  refused  going  into  his  master's  service  again ;  and  g^  -^^  J 

^reatened,  that  unless  he  paid  him  the  whole  of  his  wages,  he  Upwell,  vaM» 

would  complain  of  the  ill  usage  he  had  received  to  a  magistrate.  pL  464,' 
The  master  then  agreed  to  pay  him  his  tdU  year*s  wages,  dedact- 
ttg  for  the  13  weeks  he  was  with  his  father  in  his  illness,  which 
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If  a  senranky  * 
few  6m  before 
the  end  of  the 
year  for  which 
be  is  hired,  go 
away  in  older 
to  gpt  another 
place  for  the 
next  year,  with* 
out  asking  his 
master's  con- 


tbe  pauper  took,  and  then  left  his  master's  service^eoiilrim  td  ik 
express  request  of  his  master,  —  Lord  Ksnyon  C.  J.  ihe  dr- 
cumstances  stated  in  the  case,  that  this  transaction  happened  ooly 
three  days  before  the  end  of  the  year,  might  have  lea  us  at  fistt 
to  suppose  that  there  was  some  fraud  intended  on  the  part  of  the 
master ;  but  none  is  stated.  It  has  been  said»  and  rightly  so,  that 
an  actual  service  is  not  necessary,  for  that  a  constructive  service  is 
sufficient ;  but  the  question  here  is,  Whether  we  can  say  tiitt 
there  was  a  constructive  service  for  the  whole  year  ?  and  whethar 
the  relation  of  master  and  servant  subsisted  during  that  time? 
If  the  absence  be.  for  a  reasonable  cause,  it  is.hxmiatenal  whether 
that  absence  be -at  the  beginning,  the^niddle,  or  the  end  of  the 
year.  And  it  has  been  urged,  that  this  was  an  absence  for  s 
reasonable  cause,  on  account  of  the  ill-treatment  of  the  master.  Bat 
here  there  was  no  animus  revertendi^  which  distinguishes  the  pre- 
sent from  the  class  of  cases  alluded  to.  When  the  servant  was 
ill-used,  though  he  could  not  have  left  the  service  without  hismasta'i 
consent^  or  without  of)plying  to  a  magistrate  to  be  discharged  tmiksi 
accounts  yet  the  master  did  consent  to  the  servant's  leaving  hio, 
and  both  parties  agreed  to  put  an  end  to  the  contract.  If  the 
master  had  afterwards  complained  of  the  pauper's  not  serving  him 
for  those  three  days,  the  latter  might  have  answered  by  sayingi 
that  the  contract  was  dissolved.  And  if  its  being  absolutely  put 
an  end  to  ooly  three  days  before  the  expiration  of  the  year  will 
not  defeat  the  settlement,  what  line  can  be  drawn  with  respect  to 
the  time  of  the  service  which  is  necessary  to  give  a  settlemept? 
If  one  day,  or  three  days,  may  be  dispensed  with,  any  other  time 
may  be  equally  so.  Iii  some  cases,  indeed,  where  it  has  been 
equivocal  what  the  transaction  really  was,  and  the  servant  hat 
paused  and  considered  whether  he  would  absolutely  quit-  the  ser- 
vice or  not,,  other  circumstances  have  been  admitted  to  explain 
the  absence ;  but  here  was  no  suspense,  no  locus  penitentia;  for 
both  the  master  and  the  servant  agreed  to  put  an  end  to  the  ser* 
vice.  The  maa^ter  wished  to  turn  away  the  servant,  though 
unwarrantably ;  and  though  the  latter  was  not  bound  by  such  ill- 
treatment,  he  afterwards  consented  .to  dissolve  the  contract* — 
AsHHURST  J.  If  there  be  any  interruption  in  the  service,  how- 
ever small,  it  will  prevent  the  servant  gaining  a  settlement  And 
though  an  absence  do  not  necessarily  defeat  a  settlement,  yet  to 
prevent  that  it  must  be  either  with  the  master's  consent,  or  be  ^ 
such  as  the  law  will  warrant.  But  this  was  neither ;  for  both  the 
master  and  servant  agreed  to  put  an  end  to  the  service.  And  , 
though  the  former  at  length  consented  to  give  the  latter  the  whole  ^ 
wages,  that  was  not  intended  to  operate  as  a  dispensation  with 
the  remainder  of  the  service,  but  as  a  redemption  or  his  credit.  -* 
Both  orders  confirmed. 

459.  Rex  v.  aayhydon,  M.  T.    SI  G.S.    4  T.  R.  KXX  — The 
pauper  1l>eing  settled  at  (/.,  by  hiring  and  service,  made  a  barg^ 
with  i/.,  in  Z>.,  for  a  year,  at  the  wases  of  2/.  15«»  and  se^ed 
till  nine  days  before  the  expiration  of  the  year,  when  he  vent  r  ''"' 
on  a  Sunday  morning,  in  order  to  get  another  place  when  his 
should  be  up»  without  asking  any  leave  of,  or  mentioning  it  tOf  nvq 
master :  he  returned  on  the  Tuesday  following,  about  six  ^'^'^^  ^ 
in  the  morning»  when  he  asked  his  master  what  work  he  should  | 
go  about ;  the  master  told  hibi  he  niight  go  and  serve  the  njas^^"' 
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be  lai}  vorked  for  the  day  before.     He  saw  his  master  about  ah  tent ;  and  on 
boorafcerwards,  who  then  paid  him  his  wages  up  to  that  time  only.  Iiis  return  be- 
Np  conversation  passed  ;  he  then  went  away,  and  did  not  after-  f^^^^  the  end  of 
wardt  raturn :  he  xoished  to  have  staid  out  the  year^  but  his  master  ^^  >'**'»  ^^ 
waddnotlethinu  —  UiMKiLisiYOjn  C.J.    It  is  now  too  late  to  JJ^^*^ 'j^JJ* "^ 
Mydiat  a  constructive  service^  pursuant  to  a  hiring  for  a  yedr,  will  away"«id  offer 
not  confer  a  settlement  on  the  servant,  though  I  very  much  doAbt  him  his  wages 
whether  a  greater  certainty  on-  this  subject  would  not  have  been  ^p}o  that  time, 
attained  by  attending  strictly  to  the  words  of  the  act  of  parliament ;  ^hjchheaccepu 
however,  in  order  to  preserve  an  uniformity  of  decisions, '  we  must  wuon*fh"^ab- 
adopt  the. construction  which  has  so  frequently  been  put. upon  it*  senceiJadino^ 
Jkit  Ido  not  know  that  it  has  ever  been  decided  that  a  settlement  luUoa  of  the 
was  obtained,  unless  by  construction  th^  relation  betxveen  master  and  contract,  and 

■■'■'■-  —  -  defeaUUieaet 
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retnra  until  after  the  expiration  of  the  year ;  and  the  facts  of  that  year. 
caie  left  the  question  open,  Whether  or  not  the  relation  between   lUi  v,  Tliittle- 
the  parties  subsisted  during  the  whole  year?    The  Court  there  ton,;>of/.pl.462. 
thought  that  the  master  improperly  refused  his  consent,  and  that  (a)^nie,p\,4S5, 
though  the  servant  were  not  in  the  actual  discharge  of  his  duty  in  (b)AnietpL488. 
his  suiter's  house,  yet  as  he  was  liable  to  be  called  into  the  mas- 
ter's service  during  the  remainder  of  the  year,  that  he  was  con- 
stnictively  in  that  service  down  to  the  end  of  the  year.     But  the 
I  jvsient  case  differs  from  that,  because  during  the  continuance  of 
I  the  year  a  further  act  was  done.    When  the  servant  returned  after 
I  Ms.abgence,  the  master  not  only  found  fault  with  him,  but  re« 
I  fosed  to  lake  him  again  into  his  service :  it  is  true  that  the  servant 
[  vished  to  continue,  but  both  parties  did  that  which  put  an  end  to 
1  the  contract ;  the  one  paid,  and  the  other  received  the  wages. 
I  After  that  period  the  servant  was  no  longer  subject  to  the  con- 
trol of  the  master.     In  Rex  v.  Islip,  the  servant  was  under  the 
I  niaster's  control  during  the  whole  year ;  he  was  liable  to  be  called 
;  into  the  master's  service  whenever  the  master  thooght  proper ; 
but  here  the  relation  between  the  master  and  servant  was  re- 
I  sanded  before  the  end  of  the  year  by  the  act  of  both  parties  ; 
I  ^CQ  it  is  impossible  to  say  that  the  pauper  was  constructively  in 
the  service  wter  that  time.    So  in  the  case  of  Bex  v.  Maddington^ 
though  the  servant  left  the  service  three  weeks  before  the  end  of 
^  year,  and  went  to  his  friends,  because  he  was  not  able  to  per- 
fonn  his  service,  yet  tliere  was  no  act  done  during  the  year  to  put 
>n  end  to  the   contract.     Afterwards),  indeed,  when  the  master 
pud  the  servant  his  wages,  he  deducted  a  part  of  them ;  but  he 
could  not,  by  an  act  ex  post  Jacto  .deprive  the  servant  of  the 
^ue&t  to  which  he  was  before  entitled.     But  the  case  of  Rex  v. 
CrerAam  (c)  is  extremel)^  like  the  present ;  there  the  Court  held  {c)Antey\iiAS3. 
that,  hv  ttie  act  of  accepting  the  wages,  the  servant  agreed  to  put 
^  end  to  the  contract.     I  am,  therefore,  .of  opinion,  that  there 
could  be  no  constructive  service  in  this  case,  when,  the  parties  thefn- 
■^^es,  by  mutual  consent,  put  an  end  to  the  relation  of  master 
^servant within- the *y ear. —  Ashhurst  J.    It  is  much  to  be 
lamented  that  the  distinctions  in  these  kind  of  cases  have  been  so 
>^tce  that  it  is>  difficult  to  discover  the  principles  on  which  they 
^ve  been  decided.    The  question  then  is,  What  is  the  principle 
on^whidi  they  have  turned?    I  think  that  will  be: best  supported 
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lA  this  case  by  detenntning  .that  the  service  did  nat  eoDUnne 
duriDff  tlie  whole  year.  It  is  not  uow  to  he  cootended  that  aa 
actual  service  is  necessary ;  it  must  be  admitted  that  a  coostmc- 
tive  one  is  sufficient.  But  this  case  is  distinguishable  from  that 
(a)^iUe^.4S5.  of  Re0:  v.  Islip  {a) ;  for  here  was  a  dissolution  of  the  contract 

before  the  end  of  the  year :  on  the  servant's  return,  the  master 
mfiisted  on  discharging  him,  and  offered  his  wages ;  and  thoagli 
the  servant  toished  to  continue  in  the  service,  yet  he  at  lengtii 
consented  to  put  an  end  to  the  contract,  by  taking  up  those 
wages.  The  acceptance  ofwages  was  a  signifying  of  the  conaeDt  on 
(fi)jhUejfiAS3*  his  part.    And  this  brings  it  within  the  case,  of  Rex  v.  Gretham,  (i) 

—  Gross  J.    Though  there  has  been  some  contrariety  in  the 
cases  as  to  what  shall  be  said  to  be  a  hiring  for  a  year,  yet  it  ia 
dearly  settled,  that  if  during  the  year  diere  be  a  dissolution  of  the 
contract,  no  settlement  can  be  gsaned.    Now*  on  the  facta  of  thb  ^ 
case,  it  is  clear  that  the  contract  was  dissolved  before  the  end  of 
the  year.    The  master  refused  to  receive  the  pauper  into  his  ser- 
vice when  he  returned^  to  which  the  latter  made  no  objection,  hnt  ^ 
received  his  wages  up  to  that  day  only.    It  is,  indeed,  stated  ; 
afterwards,  that  the  servant  wished  to  have  served  out  the  re>. ; 
mainder  of  the  year,  but  that  his  master  would  not  let  him;  j^et  ^ 
it  ia  dear  that  at  the  time  when  the  wages  were  paid  both  parties 
consented  to  put  an  end  to  the  contract ;   for  it  is  stated,  that 
no  conversation  passed  at  that  time ;  and  diough  the  servant  may 
have  wished  to  stay  till  the  end  of  the  year,  yet  he  did  not  com* ' 
municate  that  wish  to  his  inaster.    And  tJie  other  fact  stated* 
Damdy,  that  he  accepted  a  sum  short  of  the  whole  year's  wagei^ 
shows  that  it  was  understood  by  both  that  they  intended  to  dis^^ 
solve  the  contract.     This  case  is  distinguishable  from  those  dk] 
(c)^fUe4)L438.   ^^  ▼•  Idipy  and  Rex  v.  Maddington  (c),  for  the  reasons  already.  ^ 

given  ;  and  it  is  like  tliat  of  Rex  v.  Gresham*  —  Order  of  Sessiooi  ' 
quashed. 
If  a  servant  be        460.  Rcx  V.  East  Sheffbrd,  T.  T.  S2  G.  3.  4  T.  R.  80*.  -  The  ' 
hired  for  a  year,  pauper,  M.,  was  hired  by  B^  of  JV.f  to  serve  him  from  Mickad^u 
hii  running        1790^  lo  the  Michaelmas  following,  at  4/.  4«.  wages.    He,  aCf 
S*^'  *  absMiT   c®*'^°g'y>  ^®°^  *®  ^'*  master's  on  the  day  appointed,  and  coo» 
for^^^eeksD      tinued  there  eight  weeks,  when  he  ran  away,  and  was  absent  for 
and,  on  bis  be-    13  weeks,  during  which  time  he  worked  with  and  received  wages 
iog  fetched  back  from  another  person.    B,  then  apprehended  him  by  a  warrant; 
upder  a  justice's  but  in  his  w6y  to  a  justice  asked  him,  WhetJier  he  would  come 
BenS*°*to2iow     ^^^  ^^  ^^?  ?'*^®  ^"^  ^^  '^  prison?  and  if  he  would  come  bad 
his  ni^ter  1*?*^  *°^  ^^  ®**  '"^  ™®  P^*^®  ^  ^^  ought  to  do,  he  might.    He  said  hj 
a  week  for  the     would  come  back ;  and  his  master  asked  him  then,  what  he  shottif 
time  he  was  ab-  be  willing  to  abate  for  the  time  he  bad  been  absent  ?    He  said^  ht 
8ent,andre-        thought  Is*  a  week  would  not  hurt  him,  which  was  agreed  to;  •» 
turning  to  hu     y^^  returned  into  his  service,  and  continued  till  the  end  of  hisy^H. 
end^^die  year    ^^^^  ^^  received  all  his  wages,  except  the  13«.  which  had  bcea 
is  not  such  an  *  agreed  to  be  deducted. — Lobd  Kenvqn  C.  J.    If  the  whole  coo* 
absence  as  dia-    tract  were  dissolved  when  the  servant  absented  himself,  and  a  iMff 
solves  the  ori-     one  entered  into  on  his  return,  I  agaae  that  the  pauper  could  ^ 
ginal  contrsct.    ^^[^^  ^  settlement  by  serving  under  it.   An^  therefore,  the  q»*^2 

IS,  Whether  the  service  after  the  pauper's  return  was  p^rfoniMd 
under  the  old  or  a  new  contract  ?  This  is  one  of  the  many  casei 
in  which  we  have  to  regret  that  the  words  of  the  statute  have  been 
departed  from:  but  as. there  is  a  series  of  adjudged  tdsesj  the 
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principle  of  which  applies  to  the  present,  it  is  too  much  for  us  to 
oTertiim  them ;  though,  if  the  question  were  now  to  aris^  for  the 
first  time,  perhaps,  we  should  make  a  different  determination.  It 
has  been  dedded,  that  absence  at  the  beginning,  the  middle,  or  the 
end  of  the  year,  may  be  dispensed  with,  either  with  the  consent  of 
the  master,  or  for  an  excusable  cause.  In  Rfx  v.  HaHimry(a)^  it  {a)Ante,^\AS^. 
was  held,  than  an  absence  for  a  fortnight  did  not  defeat  |he  settle- 
ment, though  the  wages  were  deducted  for  that  time^  now,  it  is 
impooible  to  distinguish  this  case  from  that  in  principle.  It  has 
beennid,  however,  that  the  absence  in  that  case  was  for  a  shorter 
period  than  in  the  present ;  but  I  wish  that  those  who  used  such 
n  argument  would  have  drawn  the  line,  and  given  us  the  ne  plus 
ultra.  Probably,  if  the  first  case  afler  the  statute  had  arisen  upon 
an  absence  of  IS  weeks,  the  Court  would  have  started  at  the 
question ;  but  the  Court  have  gone  on  step  by  step,  and  having 
held  that  service  for  a  fortnight  may  be  dispensed  with,  I  think 
ve  are  bound  by  the  principle  of  those  cases  to  say,  that  this 
Moper  gained  a  settlement  in  W,  by  hiring  and  service ;  for,  on 
ms  return,  he  was  received  again  into  his  mastcr*s  service,  where 
he  continued  under  the  old  contract.  There  is  no  pretence  to  sa/ 
that  he  entered  into  a  new  contract ;  and  the  master's  object  in 
apprehending  him  by  a  warrant  was  to  compel  him  to  complete 
the  service  under  the  old  contract*  —  Duller  J.  and  Grose  J. 
wereof  the  same  opinion. 

461.  Rex  V.  Sution,    T.  T.   34  G.  S.   ST.Ih  6S1 —  Boardman  a  serrant  who 
nnded  with  his  father,  as  part  of  his  family,  upon  part  of  a  tene-  is  deprived  of 
■cut  of  about  30/.  per  annunif  in  Bold^  and  was  hired  for  a  year  bn  reaaon  40 
to  Becketty  of  S.,  which  he  served  in  S.,  and  then  returned  to  his  ^^^  ^ 
ilber  in  Bold  at  Christmas^     At  Candlemas  following  he  attained  ^^  j^g  taken**^' 
ike  age  of  21,  and  having  remained  with  his  father  from  the  tim^  home  by  his  fa. 
rf  bis  leaving  Becketft  service,  he  continued  with  him  as  part  of  tber  in  another 
hisGunily,  being  employed  in  husbandry  without  any  agreement  as  v*p^»  but  re- 
to  senrice  until  Chruhnas  afterwards,  his  father  allowing  him  what  ^^^^^ 
bethought  fit.     He  was  then  hired  for  a  year  by  J^.,  in  G.  S.,  to  ^^^  does  not 
serve  in  husbandry  at  the  wages  of  IL  10«.,  and  5s.  more  in  case  by  this  absenco 
hia  master  approved  of  liis  service ;  he  continued  in  that  service  lose  his  aettle- 
tmtil  be  was  unfortunatelyi  by  the  visitation  of  God,  deprived  of  ™«n*  in  the  ^ 
bis  reason,  about  the  month  of  October  or  beginning  of  November  ™"*"  •  P"**'^ 
next  following,  at  which  time  his  father  became  acquainted  with 
bis  situation,  and  very  soon  aflerwards  fetched  him  away^,  taking 
bhi  home  to  Boldt  and  in  two  or  three  weeks  afterwards  came  and 
feeeiYed  the  wages  of  7/*10f.,  but  not  the  5s.  i  and  the  father 
Affwards  kept  him  at  home  as  part  of  his  family  for  about  10 
Tdii  in  Boldf  where  the  father  lately  died ;  the  son,  during  aU 
te^e,  as  well  as  since,  continuing  in  the  same  unfortunate 
n'Otoiitfn — Lord  Kenton  C.J.    The  cases  that  have  already 
^  decided  on  this  subject  have  settled  the  principle  on  whicn 
<Mtf  judgment  must  proceed  in  this  case.   As  this  is  a  removal  from 
^ildio  5.,  all  that  we  are  called  upon  to  decide  in  this  case  is, 
Aether  or  not  the  pauper  be  now  settled  in  S.  ?  and  whether  the 
dement  which  he  gamed  in  that  place  has  or  has  not  been  su« 
Pefteded  l)y  a  subsequent  settlement?  for  any  question  that  may 
oeteaffcer  arise  betweeii  the  parishes  of  Bold  and  G.  S.  will  not 
^ct  the  case  now  before  the  Court.    It  is  stated  in  the  casn  that 
the  pauper  was  hiDed  for  a  year  in  G.  S»;  that  he  continued  in  that 
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service  as  long  as  he  was  capable  of  performing  it ;  but  thatiotbe 
course  of  the  year  he  was  deprived  of  his  reason,  and,  conse- 
quently, rendered  incapable  of  discharging  his  dut^  to  his  master. 
But  in  the  consideration  of  questions  of  this  kind,  it  is  inimaterial 
whether  the  servant's  incapacity  to  perform  his  service  proceed 
from  an  infirmity  of  body  or  of  mind.  Whfre,  indeed,  the  senraot 
commits  %  crime,  the  master  may  apply  to  ft  justice  to  hav»  him 
discharged ;  but  if  no  such  application  be  made,  the  relation  of 
roaster  and  servant  subsists.  In  this  case  there  being  no  faah  in 
the  servant,  nor  any  application  to  a  magistrate  to  discharj;e  bio, 
(for  which  indeed  there  was  no  cause),  I  am  clearly  of  opinion  tint 
the  relation  of  master  and  servant  continued  during  the  whole 
year,  and,  consequently,  that  the  pauper  acquired  a  settlement  by 
that  service.  If  he  had  recovered  his  reason  before  the  expintioo 
of  the  year,  the  master  might  have  been  compelled  to  recdve 
him  again  into  his  house.     It  was  said  by  Lord  Man^M  in 

(a)i^n«e,pl.4S6.  Rex  v.  Christchurch  (a),  that  the  absence  of  the  servant  on  account 

of  sickness  will  not  prevent  his  gaining  a  settlement,  and  that  it  ii 
immaterial  whether  or  not  such  absence  happen  in  the  middle  or 
*at  the  end  of  the  year.   With  regard  to  the  case  of  Rex  v.  Skarrwg' 

(A)jlYiie,pU449.  ton  (^),  though  it  was  not  argued,  it  appears  tliat  the  Court  eier- 

cised  their  judgment  upon  it,  and  I  subscribe  to  the  doctrine  of  it 
These  observations  are  sufficient  to  dispose  of  this  case ;  but  there 
is  another  question  behind,  and  as  probably  the  magistnftes  belof 
will  be  called  upon  to  make  another  order,  I  will  say  a  few  words 
upon  it  for  the  sake  of  their  information.  That  question  B| 
whether,  supposing  the  pauper  gained  a  settlement  by  reason  of 
his  service  with  K,y  he  is  settled  in  G.  S.j  the  parish  where  the 
master  lived,  and  where  the  service  was  in  contemplation  of  Isv 
performed,  or  in  Boldy  where  the  father  lived,  and  receired  hii 
son  for  the  last  40  days  of  the  year  I  And  upon  this  question  I 
have  as  little  doubt  as  on  the  other  point ;  being  of  opmion  tfalt 
the  settlement  is  in  G.  S.,  where  the  service  was  in  law  performed, 
though  the  servant  did  not,  in  point  oT  fact,  reside  there  the  bit 
40  days  in  the  year.  In  general,  the  servant  is  settled  in  the 
parish  where  he  serves  the  last  40  days  \  but  I  consider  the  re- 
sidence with  the  father,  under  these  circumstances,  as  a  residence 
in  a  hospital.  We  should  thwart  our  own  feelings,  and  act  con- 
trary to  humam'ty  and  principles  of  public  policy,  if  we  were  tfl 
.  detefmine  that  the  father  in  this  case  broucht  a  burden  on  hit 
parish,  by  receiving  his  son  into  his  house  from  motives  of  ten* 
demess  and  affection.  And  it  must  be  remembered  that  this  is  not 
a  case  sui  generis  ;  there  are  others  that  stand  in  pan  ratiote* 
In  general,  a  bastard  is  settled  in  the  parish  where  he  is  bom ;  bnt 

(c)^iiitf,pl.io.    ifhe.be  born  in  a  gaol  (c),  or  house  of  correction  (d),  his  8ettJ^ 

Id)  Ante  pi  a.  nient  is  in  his  mother's  parish.  And  I  think  that  the  case  of  i*» 
'  '  v.  Sharrington  goes  some  way  to  warrant  my  opinion  in  this  case; 
for  I  cannot  consider  the  pauper's  residence  with  his  father  as  s 
performance  of  service  with  his  master ;  he  was  there  ini^ 
intuitu^  in  order  to  recover  from  his  illness,  and  not  for  the  porpoft 
of  serving  his  master.  I  am,  therefore,  clearly  of  opinion,  vst 
the  pauper's  former  settlement  has  been  superseded  by  the  sob^ 
^uent  one  which  he  gained  in  G.  S, — Ashhurst.  J.  It  i9  enoQg" 
tor  the  decision  of  this  case,  that  the  pauper  is  not  settled  in  5.-^ 
Grose  J.  The  principal  questipn  is.  Whether  or  not  the  pauper' 
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unfbrtimate  indispotitioD  ditsolved  the  reTatton  of  master  and 
servaot?  What  was  said  by  Lord  Mansfield  id  the  case  al- 
luded iOf  and  in  several  others,  is  certainly  true,  that  the  illness 
of  die  aervanty  whetlier  it  happen  at  the  beginning,  in  the  middle^ 
or  at  the  end  of  the  year,  does  not  operate  as  a  dissolution  of  the 
cootract  betireea  master  and  servant.  The  master  is  bound  to 
take  care  of  his  servant  during  illness,  if  the  latter  insist  upon  it« 
Thea  \f  the  servant's  illness  do  not  put  an  end  to  the  contract,  it 
Bubiiits  until  the  end  of  the  j'ear ;  and  here,  in  fact,  it  did  subsist ; 
die  master  so  considered  it,  and  paid  the  whole  year's  wages ; 
thoagh  the  sum  of  Ss.  was  not  given  ;  that  was  not  to  form  part 
of  the  wagesy  but  was  to  have  been  given  as  a  bounty,  if  the 
master  approved  of  the  servant's  conduct.  If  the  service  under 
the  contract  with  K.  were  (ferformed,  it  was  not  performed  in  S. ; 
aod  that  is  sufficient  to  warrant  us  to  decide  that  the  pauper  is  not 
Kttied  in  S.  It  is  not  absolutely  necessary  to  say  where  the 
puiper  is  settled,  whether  in  Bold  or  in  G.  S.,  but  for  the  reasons 
given  by  my  Lord,  it  may  be  proper  to  give  our  opinion  upon  that 
point  also;  aAd  I  perfectly  agree  that  the  settlement  is  in  G.  iS., 
where  the  master  lived.  The  case  of  Rex  v.  Sharringion  is  strong 
in  support  of  this  doctrine.  If  we  can  find  any  case  that  warrants 
such  an  opinion,  we  ought  to  adopt  it;  though  even  without  the 
aodiority  of  that  case,  1  think  we  ought  not  to  consider  the  re- 
iideoce  with  the  father  under  these  circumstances  as  a  performance 
of  th^  service,  so  as  to  give  a  settlement  in  the  father's  parish. 
The  consequences  of  such  a  determination  would  be  highly  incon- 
^Ksieot;  for  then  a  father  would  be  afraid  of  receiving  a  sick  soil, 
who  vas  oat  in  service,  into  his  own  house,  lest  he  should  thereby 
hnsg  a  burden  upon  his  parish.  —  Lawrbnce  J.  declared  himself 
of  the  t^me  opinion.— -Both  orders  quashed.  —  Lbycester  then 
■efen'ed  to  what  was  said  by  Lord  MansfiM  in  Rex  v.  Alton  (a),  (a}^/ii^pl.dl7. 
9  confirmatory  of  the  opinion  now  delivered  on  the  second  point ; 
"  Soppote  a  person  in  service  has  an  accident  upon  the  road  by 
"  breakiDg  a  leg^  and  he  stays  40  days  in  a  place,  shall  that  be  a 
**ieidement?" 

«^  Rex  V.  ThUOeton,  H.  T.  35  G.  3.  6  T.  R.  185.— M,  being  If  •  ycirly  ser. 
«ttJcd4  r.,  was  hired  to  R.,  of  K.,  from  MaHinmas  1792  to  Mar-  ▼wt  three 
iMot  1793 ;  he  entered  upon  the  service,  and  before  the  ter-  JJ^g^^JfJJj, 
^Bomm  of  the  year  he  went  to  BiUetden  statutes,  which  are  ye«r*hire  him- 
^f^ire  Michadmas^  and  hired  himself  to  //.,  of  B.,  to  enter  into  selftoaiecond 
Wsittnce  from  i/.  fair  (19th  October)^  if  R.  would  let  him  come  master,  provid- 
then,  ind  if  ^.  refused,  then  he  was  to  come  at  the  expiration  of  «d  **»«  fi"* 
«*  year  with  iJ.     The  next  day  after  the  statutes  the  pauper  asked  "T"]!^  j^*^t 
™*  Bortir  whether  he  could  let  him  go ;  his  master  told  him  he  ^J^  a  week 
^^  not  spare  him,  he  must  get  a  new  servant  first.     Some  time  afterwards  con-, 
after  he  hired  anew  servant*  and  then  the  master  said,  ''  I  hai^e  aentandpaj 
**gwt  a  new  servant,  you  may  go  now,  I  have  not  work  for  you  him  his  whole 
*'  hoth.*'    The  pauper  then  weiit  into  the  house  with  his  master,  to  y^'*'  J*^ 
raeive  his  wages,  and  Mrs.  R.  said  to  her  husband,  "  Do  not  JjJ* of  iSci- 
\  «^uct  any  thing  from  his  wages  ;**  R,  replied,  <<  I  do  not  intend  xxwet  with  the 

*  >t>"   The  master  then  paid  him  his  whole  wages,  and  the  pauper  Ant  master. 
'^  away.    This  was  about  a  fortnight  before  Martinmas  ;  and   R«  »•  CUy- 
{« pauper  entered  into  his  new  service  with  H»  in  three  days.—  '*y^*?"'"'^ 
1^»D  K:EMiro;N  C.  J.:  The  distinction  between  the  different  cases  P*'^^' 
*9<)&  this  subject  seems  to  be  this ;  if  the  pauper  be  absent  from 
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Rez  V.  potter 
Higbam,  mUe, 


If  a  Befratit  be 
takeDillfive 
days  belbre  the 
end  of  the  year; 
and  go  home  to 
liis  mother,  who 
by  hit  desire, 
fetches  awayliia! 
clothes,  and  re- 
ceives the  year's 


the  service  with  the  coftcurrence,  remMiDg,  however^  nilqect  to 
the  conlroly  of  the  master,  he  may  aequire  m  «ettleiiieDt»  becaoK 
thi«  only  ambunts  to  a  dispensatioQ  with  his  senriee;  but  if  the 
master  has  once  parted  with  his  control  ov;&r  the  serranl,  ibere  no 
setllem^nt  is  gained ;  and  the  receiving  of  the  whole  year's  wags 
does  D<yt  make  any  difference.  In  this  case  the  master  had  given 
ufi  all  contrcd  over  the  servant ;  be,  himself  was  instrameatel  in 
etabliog  the  servant  to  make  another  .contract  with  another  msKer; 
and  from  what  passed  between  these  parties,  it  was,  evidently,  tbe 
intention  of  both  that  the  pauper  should  become  sui  jwrit^  ssd 
shoald  be  enabled  to  contract  with  another  master.  The  cases,  in 
which  it  has  beea determined  that  a  settlement  was  gained,  Dotvkh* 
standing  the  servant  was  not  in  actual  service  during  the  whole 
year,  proceeded  on  artificial  )«asoning,  on  a  supposition  that  tk 
relation  t>f  master  and  servant  continued  throughout  the  year.  But 
that  idea  is  inconsistent  with  what  was  done  in  this  case ;  for  if  that 
relation  had  subsisted  here,  the  master  might  have  insisted  on  the 
pauper's  returning  into  his  service  after  the  wages  were  paid;  but 
he  a^eed  not  to  insist  on  tliat  when  he  parted  with  the  servant.  It 
is  miscalling  this  a  dispensation  with  the  service;  for  uponAe 
agreement  to  part,  the  pauper's  liability  to  serve  the  first  matfer 
ceased.  —  Ashhubst  J. :  The  contract  between  the  pauper  Aid 
the  first  master  was  absolutely  put  an  end  to  when  the  wages  were 

Eaid.  The  pauper  hired  himself  to  the  second  master,  provided 
is  first  master  would  give  him  leave ;  the  servant,  accordiogljT 
asked  the  consent  of  his  first  master,  who  refused  at  first,  bat  after- 
wards, when  he  had  hired  another  servant,  he  did  give  his  coneDt, 
and  then  it  was  agreed  that  the  contract  should  be  dissolved;  for 
the  pauper  could  not  have  two  masters  at  the  same  time.— GrossJ* 
I  doubted,  at  first,  whether  we  should  not  breaJL  in  nponaoBM 
former  decisions,  if  we  were  to  hold  that  the  pauper  did  DOt^ai 
settlement  in  K. ;  but,  on  further  consideration,  I  do  not  thmk  it 
will  have  that  effect.  It  is  difficult  to  reconcile  many  of  the  caies 
upon  this  subject  with  the  act  of  parliament ;  but  when  cases  hsfe 
been  decided,  it  is  our  duty  to  adhere  to  them.  It  is  clear  that 
the  legislature  intended  that  there  should  be  a  whole  year'aserrice 
in  order  to  confer  a  settlement ;  and  Uiough  the  Court  has  departed 
from  that  strict  line  in  deciding  that  a  constructive  service  a 
sufficient,  we  ought  not  to  extend  that  doctrine,  of  the  origioal  pro- 
priety of  which  we  entertain  doubts,  farther  than  those  casei 
require.  And  in  this  case  the  pauper,  when  he  applied  to  his  fitft 
master  to  permit  him  to  go  into  another  service,  had  it  in  his  coin 
templation  to  destroy  the-  contract  with  the  first  master.  And  a 
we  were  to  say  that  the  service  for  the  latter  part  of  the  jwear  *«« 
service  performed  under  the  first  master,  we  should  deternuoe.dtft 
he  was  serving  two  masters  at  the  same  time,  which  would  becoo- 
trary  to  the  statute,  and  absurd. 

463.  Rex  v.  Whittleburyy  M.T.  S6G.S.  6  T.^.  46*. -The 
pauper  was  hired  for  a  year  by  G.y  of  P.,  and  he  entered  and  con- 
tinued in  the  service  until  within  five  days  of  the  end  of  the  yetr, 
when  he  went  to  T.  statute,  to  seek  for  a  servicefor  the  next  ya^* 
While  he  was  there,  he  was  suddenly  taken  ill  of  a  fever,  whjcn 
continued  for  six  weeks,  and  he  was  deprived  of  his  senses  dansg 
part  of  that  time.  He  went  from  T.  sUUite  to  his  mother;  hut 
neither  he  nor  his  mother  having  any  money  tojnaintaioiiiinM**^ 
his  illness,  he,  that  night,  desiiedhis  mother  to  go  to  liis  master  for 
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hkmoaey,  aod  to  bring  away  his  dodies.    The  mother  went  the  wag«,  except- 

MKt  day,  and  at  her  return  ihe  brought  his  money  all  but  l^.,  ing  i«.  for  the 

vliicfa  she  told  him  his  master  had  stop^  for  the  remainder  of  the  ^7.  ^y^.^s  » 

yesr,  and  gave  it  to  him  together  with  his  clothes,  with  which  he  l^^"^ 

mu  istisfi^;  and  he  thought  himself  at  liberty  to  hire  himsdf  to 

soother  master,  if  he  had  been  well  enough. — Lord  KaNTON  C.  J.: 

There  is  no  doubt  but  that  the  parties  may  put  an  efid  to  the  con- 

Ofict  darii^  any  part  of  the  year,  either  at  the  beginning,  in  the 

middJe,  or  only  a  day  before  the  end  of  it ;  and  if  tney  do  the  ser- 

mit  gains  no  settlement,  because  U^e  act  of  parliament  reouires 

dat  the  relation  of  master  and  servant  should  continue  during  a 

shole  year.    It  is  not  necessary  here  to  decide,  whether,  in  every 

me,  the  receipt  of  wages,  before  the  expiration  of  the  year,  puts 

as  end  to  the  contract ;  or  whethen  if  a  servant  be  taken  ill  during 

the  jear,  the  master  can,  of  his  own' authority,  discharge  him,  and 

pot  an  end  to  the  contract;  or  whether,  in  such  a  case,  justices 

may  pat  an  end  to  the  contract ;  but  it  is  stated  in  this  case,  that . 

five  days  before  the  end  of  the  year  (and  it  tB  immaterial  whether 

diat  happened  ftve  months  or  five  days  before  the  year  expired),  the 

pauper  sent  his  mother  to  his  master  for  his  money,  the  latter  paid 

the  wages  stipulated  for  the  whole  year,  except  ]«.,  which  he  de* 

dacted  becaase  the  whole  year's  service  was  not  performed.    As 

fiv,  therefore,  as  the  master  had  the  power,  he  dta  put  an  end  to 

die  coDtract  before  the  end  of  the  year :  he  had  no  right  to  deduct 

b.,  but  on  the  ground  that  the  pauper  did  not  continue  his  servant 

HBtii  the  end  of  the  year.    Then  what  was  the  conduct  of  the  ser« 

not  ?   He  received  this  money,  saying,  that  he  was  satisfied ;  and  it 

tlwappears,  that  he  thought  he  might  have  hired  himself  to  another 

oaiter  before  the  end  of  the  year.     One  party  said,  I  put  an  end 

to  die  contract  as  far  as  lies  in  my  power;  the  other  said,  I  also 

mote  to  put  an  end  to  it  as  far  aa  respects  me ;  therefore  both 

ptfties,  whose  consent  was  necessary,  did  consent  to  dissolve  the 

ttotract  before  the  expiration  of  the  year.  —  Grose  J.     The 

V^ttion  before  us  is  not,  whether  or  not  the  master  alone  could 

lutve  put  an  end  to  the  contract  on  account  of  the  servant's 

illacii,;  but  whether  there  was  sufficient  evidence  of  a  dissolution 

<i^  die  contract  by  the  consent  of  both  parties.     It  is  a  mere  ques- 

^  of  bet,  which  I  think  the  justices  should  have  finally  deter- 

anaed ;  but  having  sent  the  case  here  for  our  opinion,  I  have  nO 

tfijection  to  give  mine  upon  it*  It  must  be  remembered,  that  at  the 

dae  when  the  servant  sent  his  mother  to  his  master  for  his  money, 

Swages  were  not  due ;  no  money  was  due  to  him  until  the  year 

spired,  or^  until  there  was  an  end  of  the  contract ;  this  message, 

^'^ore,  was  an  ofier  on  the  part  of  the  servant  to  put  an  end  to 

^  amuact.     Then  the  master  paid   the  whole  year's  wages, 

"'(bctbg  Is*  for  the  rest  of  the  year ;  the  servant  received  this 

^tfaer  with  his  clothes,  and  said  that  he  was  satisfied  ;  by  that 

he  signified  his -consent  to  put  an  end  to  the  contract.  —  Law- 

UMCK  J.  Nothing  could  be  due  from  the  master  to  ihe  servant  until 

die  completion  of  the  year,  or  the  end  of  the  service.  The  servant 

tpplied  for  his  money  at  a  time  when  he  was  not  entitled  to  it, 

voleK  the  master  would  consent  to  dissolve  the  contract:  in 

*vwer  to  this  application,  the  master  sent  all  that  he  thought  was 

due;  he  deducted  Is.  for  the  remainder  of  the  year;  and  the 

•w^antsaid  he  was  satisfied.    The  cases  of  Rex  v.  ChrUtchurch  {a)  («)^n<<?,pl.436. 

A  A   ♦  
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(a)jlnie  pi  461.   ^^  ^^'  v^  Sutton  (a),  are-iUMiiiguishable  from  the  present.    In  the 
^  ^       '         *   former  there  was  a  dispensation  wiUi  the  service ; '  and  it  is  imnuh 

terial  whether  the  service  be  dispensed  with  in  the  middle  or  at 

the  end  of  the  year.     And  in  the  latter,  both  parties  did  not  con* 

sent  to  dissolve  tlie  contract  before  the  end  of  the  year ;  bot  in 

this  cose  they  did.  —  The  order  of  Sessions^  therefore,  qoashiiig 

the  order  of  two  justices,  by  which  the  pauper  was  removed  from 

WhUtiebury  to  P.  was  confirmed. 

AMfTantwho,       464'.  Rcx  V.  Uptfoell,  M.T.  38G.3.  7  T.  i2.  438.  —  The  pauper 

on  being  beaten  was  hired  at  Michadmas  1791^  by  Failet  of  I/.,  for  a  year,  and 

by  ber  ma^r      continued  in  his  service  until  within  \5  or  16  days  before  the  fat* 

tte  radof  AmT    lo^*"g  Michaelmasy  when  her  master  kicked  and  beat  her;  the 

year,  deure»       paupcr  complained  to  her  father  of  this  ill-treatment,  and,  io  con- 

hermasterto      junction  with   her  father,   required   her  master  to  disraiaa  her 

di«iiitHher,and  from  his  service,  under  a  threat  of  applying  to  a  magistrate  for 

receives  her        redress  qn  account  of  the  assault;  the  master  then  paid  her  the 

^^**^a^eoe8  .^^®'®  ^^  her  wages,  and  told  her  she  might  serve  the  remainder 

afm^ther^y      of  the  year,  but  th^  pauper  refused  so  to  do,  and  immediatelj 

dissolves  tlie        lefl  the  service.  —  The  Court  said,  it  must  be  considered  as  an 

coouacL  agreement  by  both  parties  -to  put  an  end  to  the  contract,  several 

days  before  the  expiration  of  the  year,  and,  consequently,  that  the 
pauper  had  gained  no  settlement  in  (/.  And  that  the  case  ofRfi 
(b)Jntefp\A58.  V.  Grantham  (b)  was  decisive  of  the  present. 
A  master  Uring  465.  Rex  v.  St.  Maruy  Lambeth,  E.  T.  39  G.  3.  8  T.  R.  236.- 
obliged  to  leave  fValton,  on  the  15th  q{ January  1797,  hired  herself  to  SeritofSt^ 
his  house  seven  Patdf  Covent- Garden,  for  a  year  from,  the  18th  of  that  raontli ;  «he 
days  before  the  ^^j,j  -^^^^  yii^  service  on  the  18th  of  January^  and  continued  fait 
for  which  hc^  ""^^'^  ^*^?  11th  of  Jant/ary  following,  when  an  information  hanag 
had  hired  a  heeu  laid  against  her  master  for  keeping  a  gaming-house,  he 
servant,  told  quitted  his  liouse,  and  told  his  servants  (and  the  pauper  amongit 
thelatterihathe  them)  that  he  had  no  longer  any  occasion  for  their  services,  and 
bad  no  further  ^Yien  paid  the  pauper  her  whole  year's  wages.  The  master  would 
her^MTvic^  have  kept  the  pauper,  except  on  account  of  his  being  so  obliged 
and  paid  her  to  quit  his  house,  and  the  pauper  was  unwilling  to  leave  his 
the  whole  year*s  service.  She  then  left  her  master's  house,  and  went  to  ber  sister's* 
wages :  the  and  did  not  engage  herself  in  any  new  service  until  alter  the  yetf 
master  would  expired,  though  from  the  time  that  her  wages  were  paid,  sliecw- 
kepth&^  uiT  ^^^^^^^  herself  at  liberty  to  go  where  she  pleased.  -^  Loan  Ksx- 
she  was  iin-  YON  C  J.  I  cannot  distinguish  tlie  present  case  from  tiie  (our 
willing  to  leave  that  were  cited  by  the  counsel  in  support  of  the  order  of  Ses- 
the  service :  sions  {c) ;  and  it  was  decided  in  each  of  those,  that  it  was  a  dis- 
Helda  d^ens.  pensation  with  the  service,  and  not  a  dissolution  of  tlie  cuntiact. 
tice°for  ih^  Jle^  Terhaps  I  should  have  had  some  difficulty  in  saying,  in  some  rf 
of  the  year.  .those  cases,  that  it  was  only  a  dispensation  with  the  service;  but 
(c)  Rex  V,  }^  '^  sufficient  to  say  that  those  cases  were  so  decided,  and  haviag 
Richmond,  been  SO  determined,  they  ought  not  now  to  be  shaken.  But  the 
anie,  pi.  443.  cases  cited  by  the  counsel  on  the  other  side  are  distioguithsbte 
R.  V.  St.  Bar-    f|.Q||^  those,  b6causc  in  them  the  contract  was .  dissolved  by  the 


^      ,  governed  by  . ._ 

attie,  pi.  456.  aHqdcd ;  and  if  this  be  a  question  of  evidence,  it  appears  that  the 
^'  ^  ii'  n  "  Sessions,  by  their  determination,  have  impliedly  found  that  the 
flnl'*  1  W.'"'  P***"^*^«  ^^^^  ^^^  consent  to  dissolve  the  contract.— Ghosb  J.  ' 
flw  *»  P  •       '      Jjjjyg  frequently  wished   that,  in  ^decisions  on  this  subject,,  the 

Court  had  always  been  as  strict  in  requiting  a  service  fot  ihc 
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wirale  year,  as  they  have  been  in  requiring  a  hiritig  for  a  yeafi 

becnse  then  no   question    could    have  arisen  on   constructive 

lerrices.    As,  however,  a  different  cule  has  been  pursued,  and  as 

Dice  distinccions  have  been  introduced  in  cases  of  this  kind,  in 

deddiDg  this  case,  we  must  endeavour  to  find  out  and  adopt  that 

case  which  most  resembles  the  present.     And  I  think  t!iat  this 

amt  resembles  the  four  cases  that  were  first  cited.     In  some 

respects  thisr  is  like  that  o€  Rex  v.  5^.  Philip,  Birmingham  {a) ;  («)^n/«,pU56. 

for  I  consider  that  tlie  servant  was  wrongfully  turned  away^  the 

naster  could  not  continue  any  longer  in  his  house,  and  the  servant 

inmted  on  having  her  whole  year's  wages,  and  though  she  received 

ill  ber  wases  she  was  unwilling  to  leave  the  service :  now  if  it  be 

coDsidered  that  she  was  dismissed  against  her  consent,  there  could 

be  00  dissolution  of  the  contract  by  the  consent  of  both  parties.-^ 

LawrvhceJ..    I  think  that  the  four  cases  first  alluded  to  ought 

to  govern  the  present.  —  Loud  Kbnyon  then  expressed  a  wish 

that  the  justices  at  the  Sessions  would  in  future  find  the  fact, 

whether  or  not  the  parties  put  an  end  to  the  contract  before  the 

expiration  of  the  year. 

m.  Rexv.  St.  Peter,  Mancrqft,  H.  T.  41  G.  3.  8  T.  R.  477.   The  Su»ion» 
—  Gojifer^  the  pauper,  was  let  to  Mrs.  Morton  of  the  parish  of  sliould  state  m 
St.  P.  Af.,  about  a  fortnight  before  Michaelmas  1797,  by  a  letter  » **ct  (in  •  set- 
semby  Mrs.  Af.  to  the  paupers  friends,  stating  that  she  gave  3/.  ^^t*"!^*^^ 
tyear  wages,  on  which  the  pauper  agreed  to  go^  and  sent  to  her  ^J^^er  dis- 
QUMiess  to  let  her  know  when  she  should  come ;  and  in  con-  pensed  with  the 
teqiience  ol£  a  second  letter,  desiring  her  to  come  on  Thursday  the  senrice  before 
Udiday  oi  October,  she  went  to  her  service  on  the  12th  of  tliat  the  end  of  the 
DNOthron  her  iroine  her  mistress  objected  to  her  not  havini:  y «»>*,  f «■  ^'>«- 

^ ^1      J       .5       **/•         u*  u   .u       -.  ^i„^    ther  there  were 

eooc  the  day  before,  for  which  the  pauper  gave  as  a  reason,  that  ^  jiiaoludon  of 

the  had  only  quitted  her  last  place  late  on  Old  Michadmas-day.  the  contract  by 

About  .three  weeks  after  she  went,  the  pauper  said  to  her  mistress  mutual  coment. 

that  it  was  proper  to  come  to  some  agreemeut,  as  they  had  never 

M  any  further  than  a  few  lines,  to  which  her  mistress  answered, 

**  You  know  what  wages  I  sent  you  word,  and  as  the  general  way 

**  ii  to  let  for  a  month's  wages  or  a  month's  warning,  I  do  not  wish 

^  to  confine  you  for  a  year ;"  but  did  not  say  any  thing  about  not 

chooB^  to  hire  for  a  yeai^    She  received  her  wagea  quarterly ; 

sod  about  a  fortnight  before  New  Michaelmas-day  her  mistress 

ttbd  her,  whether  she  chose  to  ^o  away  on  New  Midwelmas-day 

«  OU-^MiehaelmaS'dayf  assigning  as  a  reason  for  her  asking,  that 

^  had  hired  a  new  servant,  who  wished  to  come  to  her  at  New 

Widndmas.  The  pauper  said  it  was  immaterial  to  her  as  she  had  not 

got  a  place,  and  agreed  to  go  at  New  Michaelmas,  which  she  did ; 

*t  which  time  the  other  servant  came  into  her  mistress's  service. 

Her  mistress  was  not  in  a  condition  of  life  to  keep  two  servants ; 

and  if  a  place  had  offered  at  New  Michaelmas  the  pauper  looked 

upon  herself  as  in  a  situation  to  take  it,  though  when  she  first  ffot 

to  her  mistress  she  considered  herself  as  to  live  with  her  until  Old 

Miehadmas.     On  quitting  her  service  on  New  Michadmas^day^ 

wbich  war  a  fortnight  after  the  agreement  to  go,  her  mistress  paid 

to  her  the  whole  lehich  remained  due  of  tlte  S^  wages,  although  at 

^^  time  when  the  pauper  agreed  to  go  away  at  New  Michaelmas, 

nothing  was  said '  about  wages.    The  pauper  would  not  have 

ohjected  to  going  away  at  Netv  Michaelmas  if  her  mistress  had 

proposed  to  make  a  deduction  for   the   time,  but  would  have 

^^^Mipned  it  to  hOr,  and  told  her  she  was  willing  to  stay  till  Old 
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Michaelmas.     The  pauper  liked  to  go  away  at  Nem  Midiadmat 
rather  than  Old  Mickadnm'da^t  bat  would  not  have  staid  after 
out  Mickadmas  if  her  roiatren  had  requested  her.    The  paoper 
oonstdered  the  conversation  which  jpaased  on  the  fortnight  benre 
Ne»  Mickadmat  as  a  nionth*a  warning  to  go  away  at  Old  Midud- 
mas*  —  When  this  case  came  on  for  argument*  Loan  Ksmraa 
G.  J.  took  an  opportunity  of  expressing  his  regret  that  the  coorts 
of  Quarter  Sessions  departed  from  the  rule  formerly  established, 
by  stating  evidence  instead  of  facts  in  the  special  case :  but  added, 
<  that  upon  this  case,  as  disclosed,  there  was  strong  evidence  to 
induce  the  Court  of  Quarter  Sessions  to  adjudge  that  the  contnct 
between  the  mistress  and  the  servant  was  dissolved  before  the  end 
of  the  year,  and,  consequently,  that  the  latter  did  not  give  a  settle- 
ment in  Si.  PeUr'Si  Norwich.    That  the  distinction  establiafaed  io 
idl  the  cases  was  perfectly  dear ;  that  where  the  senrant  coatiniied 
liable  to  serve  during  the  whole  year,  though  the  naster  dis- 
pensed (a)  with  the  actual  service  for  any  part  of  it,  the  aerraot 
gained  a  settlement,  because  the  relation  of  master  and  serfaot 
subsisted  all  the  year,  and  the  master  'might  resume  the  right  to 
the  service  if  he  chose ;  but  that  where  the  parties  absolutely  pot 
an  end  to  the  contract  before  the  expiration  of  the  year,  as  in  tbe 
present  esse,  the  service  did  not  gain  a  settlement,  (b)     Tbst, 
though  it  was  at  first  doubted  whether  or  not  the  master  csdM 
dispense  with  the  service  at  the  end  of  the  year  so  as  to  give  the 
servant  the  benefit  of  the  contract  for  the  purpose  of  a  setUenat, 
it  had  been  long  settled  that  it  was  immaterial  whether  the  serrioe 
was  dispensed  with  at  the  beginning,  the  middle,  or  the  end  of  ^ 
year.  —  Gbose  J.    The  Court  of  Quarter  Sessions  should  state 
the  result  of  the  evidence ;  and  in  a  case  of  this  kind  they  shofdd 
state  the  fact  one  way  or  the  other,  whether  this  were  a  dispn* 
sation  with  the  service,  or  a  dissolution  of  the  contract    j^ 
eounsel  in  support  of  the  order  of  Sessions  saying  there  were 
reasons  that  would  probably  induce  the  Sessions  to  decide  that 
there  was  a  dispensation  with  the  service,  the  Court  ordered  the 
case  to  be  sent  down  to  be  re-stated. 
A  servant  hired      467.  Rcx  v.  Corskam,  E.T.  4/2  G.S.  2  jEos^,  308.  —  The  case 
for  a  year  de-     stated,  that  the  pauper's  husband,  Isaac^  was  bom  at  Box;  and 
niM^  some       •bout  14  years  since  was  hired  for  a  year,  and  served  the  sapie  in 
short  time  be-     ^^  parish  of  Colcrne :  that  he  was  afterwards  hired  by  Del^^j 
fore  the  end  of    of  torskam,  at  4/.  4s.  per  annum  ;  with  whom  he  continsed  to 
the  year,  on  ill    aerve  till  within  a  fortnight  or  three  weeks  of  the  expiration  of 
""f^»^*  7"     the  year ;  when,  upon  a  dispute  between  him  and  his  master,  he, 
V^wl^     in  consequence  of  his  master's  kicking  him,  would  not  stay;  bat 
and  som^^g    ve°t  to  his  father's  house  in  Kington  St,  Michael.  <  In  thecoorie 
over:  Held,       of  the  foHowing  week,  and  before  the  end  of  the  year,  he  returned 
that  he  thereby    with  his  father  to  D.'s  house,  and  received  the:w£ole  of  his  wages, 
gainednosettlc-  ^^d  &.  6rf.  over  for  him^lf ;  his  master  asked  luni  lo  stay;  but  he 
"rJdS^Io     ^refused,  and  went  back  to  his  father's  house.— Lo»  ELtw 
aenre  out  the       BOROUGR  C.  J.    The  cases  of  Reti  V.  Qrohtkam  (c),  and  Bexf' 
year  when  re-      Upwdl  {d)t  have  decided  the  present  question.    In  both  of  tbem 

quired  by  bia 

nmt^,                    (a)   Vide  Rex  v.  Richmond,  anie,  ,(b)  .B^  JEtex  «.  Codsdnirdi,  Mitt 

pi.  443;     Rex   v.    St  Bartholomew,  pi.  430;  Rexo.  Gresham,4iiii«^ld'^' 

ante,  pL  445 ;  Rex  v.  St.  Philip,  Bir-  Rex  o.  Grantham,  ante,  pL  ^^^'J^ 

miogbaro,  oitte,  pi.  456;  Rex  v.  St.  An-  r.  Clayliydon,  459;  and  Rex  v.  ^Vvbit- 

drew,  Holborn,  an<<r,  pi.  457;  and  Rex  tlebury,  ante,  pi.  463. 

V.  .SC.  Msry,  Lambeth,  atUe,  pL  465.  (c)  JrUe^  pL  4ifS.     (d)AfUef  pL4H 
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tbeie  was  a  pajment  by  the  master  of  the  whole  yeaPs  wages,  and 
s  departure  from  the  service  before  the  end  of  the  year  against 
the  will  of  the  master ;  and  in  both  the  Court  held  that  no  settle- 
meotwas  gained.  There  is  nothing  material  to  distinguish  this 
esse  from  those;  and  therefore  it  is  better  to  abide  by  them. 
Whether  there  were  a  dissolution  of  the  contract,  or  a  dispens- 
ation of  the  seryicoy  is  indeed  a  question  of  fact,  but  of  fact  mixed 
witfa  Jaw ;  and  the  .Sessions^  having  stated  all  the  circumstances, 
hare  sent  us  ike  <iase^  that  we  may  draw  the  proper  legal  con- 
clttiioo.  —  GaosE  J.  This  is  not  iive  tiM  ^Mse  wJ^re  ihe  master 
has  tuixied  away  the  servant,  to  prevent  his  gaining  a  settlement ; 
fiw  the  master  wished  him  to  stay,  and  the  pauper  refused  :  then 
the  payment  of  the  whqle  year*s  wages  by  tne  latter  was  merely  to 
prevent  an  action,  and  argues  no  consent  <mi  his  part  to  dis- 
peose  widi  the  service.  —  The  other  judges  concurred.  —  Orders 
quashed. 

468.  Bex  V.  Kings  Pyon  (a),  M.  T.  44  6.3.  4£a^,  S51— The  A  tenniit  hired 

pauper  proved  that  ahe  was  hired  to  Mr.  2>.  of  K.  P.,  to  serve  for  a  year,  four 

him  from  Old  May^y .  1800  to  OW  May-day  following,  at  the  ^^.  ^^ 

wages  of  2^.  15*.,  and  (if  she  behaved  well)  two  pounds  of  wool :  *^*b«in  ^ 

that  she  served  him  for. about  eight  montlis,  when  a  dispute  ctoged'^hcr 

happened  with  her  master  about  some  stockings  which  had  neen  master  upon  a 

burnt,  and  he  dismissed  her  from  his  service :  that  she  applied  to  trivial  diapnte, 

a  Qiagistrate,  and  when  before  hfan  she  waa  charged  by  her  master  appKedtoana- 

wtth  iuiving  neglected  his  feeding  pigs  by  not  giving  them  water^  §|^^|y^^J^ 

which  she  denied ;  and  also  respecting  the  burning  Uie  stockings :  2roiM  ofoon- 

that  she  was  desirous  of  continuing  in  her  service,  but  her  master  tinuing  in  the 

refused ;  and  the  magistrate  ordered  her  master  to  take  her  back  Mrvioe.    !%• 

Bto  his  service,  or  pay  her  the  tvhole  of  her  loages:  that  he  re-  magiitratc  or- 

iuaed  to  take  her  again,  but  paid  her  the  whole  of  the  money,  but  ~^  ?f  "?"" 

not  the  wool:  that  tlie  pauper,  from  the  time  she  received  her  back,  orpayifae 

wages,  offered  herself  as  a  servant  soon  after  to  several  persons,  wiiole  year's 

Ob  cross  examination  the  pauper  admitted  she  had  worn  her  wages.    Hie 

Rustresa's  stockings  once  or  twice,  when  she  was  wet,  but  that  no  master  refused 

charge  was  made  against  her  on  that  account  before  the  magis-  ?!r^*-j*^f*''' 

tiate.    The  same  magistrate  who  made  this  order  of  adjudication  JholTyear's 

jobed  in  the  order  of  removal.     The  Court  thought  that  the  wages  (but  not 

rper^s  master,  by  paying  her  wages,  tliough  he  did  not  receive  some  wool 
again,  dispensed  with  &e  remainder  of  her  service,  and  there*  which  bahad 
ibee  confirmed  the  order  of  removal,  r— Lord  Ellbnborough  *^^f"^^ 
C«  J.    We  are  not  called  upon  to  say  whether  the  magistrate  had  bebav^  well), 
•r  had  not  a  right  to  discharge  the  servant  from  her  service :  it  is  The  servant 
eaough  that  he  proposed  an  option  to  the  roaster  to  take  the  tqpk  the  money, 
tervaot  back^  or  pay  her  tlie  whole  of  her  wages^    The  master  ^nd  tendered 
refused  tatakelier  back,  but  agreed  to  pay  the  whole  wages,  and  '^^'Tll^lif?^' 
did  pay  diem :  and  the  servant  showed  her  assent  to  the  disso-  HeldttfasttiM* 
hition  of  the  contract  by  taking  the  wages  and  offering  her  serviees  contract  was 
to  otfaes  persons;  ^  Both  parties  gave  the  magistrate  the  power  of  thereby  dissoW- 
diMolving  the.  contract,  by  showine  their  assent  to  what  he  directed  «d>  aimI  no  set- 
in  that  respect.    Then,  after  all  this,  could  either  the  master  or  *^*3L*°*  *^^ 
KTrant  have  maintain^  an  action  against  each  other,  the  one  for  ^  of  a  mere" 
not  performing  the. remainder  of  the  service,  the  other  for  not  dispensation  of 
employing-  her  during  that  time?  •  This  is  the  true  question  to  be  service. 
cooMdcrc^df  and  1  should  not  wish  to  carry  the  idea  of  dispens- 

■    .        (a)  Seel  Rex  V.  Leigh, /)s<f,  pi.  471. 
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ation  further  than  it  has  been  already  carri^;  which  in  vaxof 
ofthe  caaes  seems  to  me  to  have  been 'stretched  as  far  as  ingentiity 
could  go»  upon  the  false  idea  that  the  servant  bad  a  right  to  ao* 
quire  in  gaining  a  settlement ;  as  if  he  must  not  have  a  settlement 
at  all  events,  in  one  place  or  another.  I  do  not  mean,  however, 
to  disturb  any  of  the  cases  which  have  been  already  decided; 
but  I  am  not  inclined  to  carry  the  decisions  further  still  from  the 
plain  words  of  the  act  of  the  8  &  9  ^.  3.  c.30.j  which  are^-that  do 
servant  shall  gain  a  settlement  "  unless  he  shall  continw  and 
**  jabid^  in  the  same  service  during  the  space  of  one  m^ole  year** 
And  it  seenos  to  me,  that  when  the  parties  stand  in  such  a  littt- 
atioOy  that  where  neither  the  master  can  compel  the  servant  to 
come  back  into  his  service,  nor  the  servant  can  compel  the  master 
to  take  him  back,  and  neither  of  them  have  any  legal  means  of 
compelling  redress  against  the  other,  there  is  a  dissdlution  of  the 
contract* — Gross  J.  I  consider  the  master  as  having  taken 
the  option  given  him  by  the  magistrate,  and  choosing  to  pay  her 
the  whole  year's  wages  then,  rather  than  take  her  back  again ; 
this  was  purchasing  the  dissolution  of  the  contract  on  his  part, 
which  she  assented  to  by  taking  the  money  and  tendering  herself 
to  others  as  a  servant.  — >  Lawrence  J.  It  is  extraorilinary  diat 
the  cases  should  ever  have  departed  from  the  plain  words  of  the 
statute  of  King  JViUiam^  which  seem  intended  to  exclude  con- 
structive services,  by  psoviding  that  a  servant  shall  not  gaia  a 
settlement  under  a  contract  of  hiring  for  a  year»  unless  he  shall 
"  continue  and  abide  in  the  same  service**  for  "  one  vaholeyeau 
>  Now  here  is  nothing  like  an  abiding  in  the  service  for  a  tvAo^  year. 
(o)^Utf,pl.46'2.  In  the  case  of  Rex  v.  ThisUeton (a)^  Lord  Kenyan  said,  that  the 

cases  in  whiqh  it  had  been  determined  that  a  settlement  was 
gained,  notwithstanding  the  servant  was  not  in  the  actual  service 
of  the  master,  proceeaed  on  a  supposition  that  the  relation  of 
master  and  servant  continued  throughout  the  year;  but  if  the 
master  had  once  parted  with  the  control  over  nis  servant,  and 
could  not  call  upon  him  for  his  service,  no  settlement  was  gained; 
(,b)Anie,p\Ae6.  and  in  Rex  v.  St.  Peters  {b)  he  laid  down  the  same  distinction, 

and  held  that  to  gain  a  settlement  the  servant  must  continue 
liable  to  serve  the  whole  year.  If  the  pauper  be  absent  with  the 
concurrence  of  his  master,  remaining  subject  to  his  control,  ^^ 
a  dispensation ;  but  if  the  master  cannot  resume  the  right  to  toe 
pauper's  service,  it  is  a  dissolution. -^  Lb  Blanc  J.  We  tf« 
called  upon  to  carry  the  principle  of  dispensation  of  service  further 
than  any  of  the  cases  have  yet  gone.  For  here  both  P**^^* 
before  a  magistrate,  and  agree  to  leave  the  decision  of  their 
dispute  to  him;  and  he,  hearing  what  is  urged  on  both  sideSy 
gives  an  option  to  the  master  to  take  the  servant  back,  or  to  pay 
her  the  whole  year's  wages ;  and  both  parties  go  away  acting  ^ 
if  they  acquiesced  in  that  determination  of  the  matter :  for  tn^ 
master  does  not  take  the  servant  back  again,  but  gi^^^  f 
whole  year's  wages ;  and  she  accepts  the  money,  and  oSen  A 
services  to  other  persons.  —  Orders  quashed.  ^ 

A  yearly  «er-  469.  Rex  v.  Sudbrooke,  M.T.  4.4  G.S.  ^  Eastf  S56. -- P-y^ 

vant,  about  a      pauper,  settled  at  iS.,  about  the  beginning  of  May  17959  oi 
fortoigbt  before  himgelf  to  F.  of  P.  P.  by  the  month,  at  monthly  vages,  unoff 
hMyearapir^,   ^'"^^  ^*"°«  ^^  served  near  three  months,  when  his  master  ^'^ 
worif  Us  mas-    ^^  should  want  hinj  for  a  continuance,  they  agreed  for  «  y®* 
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Itt  l£r.  wttges.    The  pauper  said,  lie  conaidered  the  first  contract  cer  pud  bim  his 
ae  an  end,  though  he  never  actually  left  the  service.     He  lived  whole  yew's 
with  F.  under  the  yearly  hiring  till  about  the  middle  of  AprU  ^"gw.  ^^  •» 
1796,  when  being  too  ill  of  a  fever  to  do  hia  work,  his  master  paid  ^^  tenkx, 
him  his  whole  year's  waees,  when  he  left  his  masters  service,  and  h^JJ]f"  nn^i* 
went  down  to  the  Lincmn  hospital,  and  never  Returned  into  the  never  returned 
service  of  1^.  —  Lord  Ellsnborouoh  C.  J.    If  there  ever  were  into  his  mas- 
a  statute  which  required  a  strict  construction,  and  where  the  very  **^**  wnric« : 
letter  of  it  should  have  been  abided  by,  it  was  this  of  the  8  &9  fF.S.  ^%*|J^n ' 
C.SO.:  for  the  poor  can  receive  no  greater  benefit  by  one  mode  of  trSIct**and  tSt" 
ooostruing  it  than  by  another ;  and  ^et  it  is  a  supposed  interest  no  settlement 
of  the  poor  in  extending  the  facility  of  acquiring  settlements  was  gained  by 
which  has  introduced  so  much  laxity  in  the  construction  of  this  "uc*;  hiring  and 
and  other  statutes  of  the  same  sort ;  as  if  they  must  not  have  a  "'^■^* 
settlement  in  some  place  or  another.     And,   therefore,  these 
statutes  ought  to  have  been  construed  according  to  the  strict 
question  of  right  between  the  two  contending  parishes,  one  or 
Other  of  which  is  to  bear  the  burthen  of  maintaining  the  pauper. 
That  mode  of  construction,  however,  has  not  been  adopted ;  and 
the  doctrine  of  a  dtspensoHon  of  service  has  been  introduced :  but 
still  that  has  only  been  allowed  where  both  parties  contemplated 
the  continuance  of  the  relation  of  master  and  servant.    But  here 
the  servatit  being  ill  and  unable  to  do  his  work,  voluntarily  l^ 
Ut  masUr^s  service^  as  it  is  stated  in  the  case,  before  the  end  of 
the  year,  when  his  master  paid  him  his  whole  year's  wages :  we 
nuttt,  therefore,  take  it  to  be  not  only  a  ceasing  to  ahide^  in  the 
words  of  the  act,  but  a  relinquishment  of  the  service  altogether. 
After  that,  neither  party  could  maintain  any  action  against  the 
other  for  the  aflBrmance  of  the  contract,  or  continuance  of  the 
service.     The  servant  who  had  left  his  master's  house  and  service 
could  not  have  maintained  an  action  against  the  master  for  not 
taking  him  into  his  service  again :  nor  could  the  master,  who  had 
assented  to  the  other's  departure  and  paid  him  all  his  wages,  have 
compelled  him  to  return  again.    Then  if  neither  had  any  reniedy 
against  the  other  upon  the  contract,  nor  any  compulsory  means  of 
eaforcing  its  execution,  it  must  be  dissolved  in  point  of  law.    In 
the  case  of  Rex  v,  Christchurch  (a),  at  the  time  of  the  servant's  de-  (a)Anu,j^l49h. 
parture,  both  parties  contemplated  the  continuance  of  the  -service 
if  the  servant  recovered ;  for  she  was  sent  to  Z.'s  at  the  master's 
desire,  and  with  a  request  from  him  to  L.  to  take  her  in ;  and  if  he 
refused,  she  was  to  return  to  her  master's  house.     I  do  not  overlook 
the  circumstance  pressed  upon  us,  that  there  was  an  advance  of 
the  xohole  gear's  wages  before  the  end  of  the  year ;  but  the  same 
drcumstance  occurred  in  Rex  v.  Godalmin  (&),  and  Rex  v.  Castle-  (6)ifii/^pl.4S7. 
ekurch  {c);  and  yet  no  settlements  were  there  holden  to  have  been   MAmepXASO, 
gained  by  the  servants  who  quitted  their  master's  service  before 
die  end  of  the  year  by  mutual  agreement.  —  Grose  J.    It  may 
perhaps  be  difficult  to  Reconcile  all  the  cases  upon  this  subject ; 
hut  according  to  the  construction  of  Lord  Kenyan  on  the  act 
of  Kine  WiUiarn^  the  relation  of  roaster  and  servant  must  con- 
tinue during  the  whole  year ;  or,  in  the  words  of  the  act  itsetf, 
there  must  be  a  continuing  and  abiding  in  the  same  service  during. 
4e  space  ^one^nhole  yeaty  otherwise  no  settlement  can  be  gained. 
Kow  here  it  is  expressly  stated,  that  the  servant  left  his  master's 
mvke  and  went  aown  to  JLineoln  hospital,  having,  previous  to  his: 
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going,  receired  lus  whole  yiear*!  wages.    Then  how  can  ve  say 

that  die  contracl  CQniinued,  and  that  the  servant  abided  in  the 

service  during  the  whole  year  ?  —  Lawrence  J.    In  the  esse  of 

Co)JnUfp\Ae2.  ^^^  ^-  Thistleion  (a),  it  was  holden  that  if  the  master  parted  with 

his  control  over  the  servant  before  the  end  of  the  year,  that  made 

an  end  of  the*  contract  between  them  ;  and  in  that  case,  and  Ret 

(b)Jnie,p}ASO,  ▼•  CasUechureh  (b)^  the  payment  of  wages  for  the  whole  year  waa 

holden  to  make  no  difference.  Here,  too,  the  Justices  have  stated 
that  the  servant  lefi  the  service:  by  which  we  are  not  merely  to 
understand  that  he  left  his  master's  house;  for  that  could  not  be 
considered  as  a  leanif^  of  the  service^  unless  the  contract  were 
(c)Ante,ph43€.  meant  to  be  dissolved.    In  Rex  v.  ChrisUkurek  {t)  it  did  not  appear 

that  the  servant  left  the  service  when  she  quitted  her  master's 
house :  she  was  sent  by  her  master  to  X.'s,  with  his  request  to  take 
her  in ;  and  if  Xr.  could  not  take  her  in,  she  was-  to  return  to  the 
master's  house ;  and  Wilmot  J.  there  considered  that  "  the  ser- 
**  Tant*s  being  at  L*%  or  in  the  hospital,  was  just  the  same  thing 
<<  as  her  being  kept  in  the  master's  house  under  his  own  roof."  -^ 
Lb  Blanc  J.  However  we  may  lament  that  the  words  of  the 
statute  have  been  departed  from,  yet  as  an  extended  constractioo 
of  it  has  been  made  m  some  of  the  cases,  if  this  came  widiin  the 
words  and  precise  determination  of  those  authorities,  we  musf 
have  iibided'by  them :  but  unless  it  be  shown  to  fall  within  some 
precise  determination,  the  Court  will  not  extend  the  departure 
still  further  from  the  words  of  the  statute.  I  do  not  found  m^ 
opinion  upon  the  mere  circumstance  of  the  servant's  leaving  his 
.master's  house  to  go  to  the  hospital;  but  I  think  that  the  parties 
came  to  a  determination  to  put  an  end  to  the  contract  The 
servant's  illness  cannot  enable  the  master  to  determine  the  con- 
tract ;  but  if  the  servant  choose  on  account  of  illness  to  go  awa^, 
illness  cannot  prevent  him  from  coming  to  an  agreement  with  his 
master  to  put  an  end  to  the  contract ;  and  the  question  is,  whether 
they  did  not  so  agree  here.  It  is  stated  that  he  received  his 
whole  year's  wages,  and  went  away  before  the  end  of  the  year, 
and  went  to  Lincoln  hospital,  and  never  returned  to  his  master 
again.  Then  are  we  not  to  conclude  that  this  was  done  by  mutual 
consent  ?  The  case  of  Rex  v.  CasUechurck  shows  that  the  payment 
of  the  uAoleyear*s  wages  makes  no  difference  if  the  parties  agree 
to  put  an  end  to  the  contract  of  service  before  the  end  of  the 
year.  So  neither  can  it  make  any  diflerence  that  the  cause  of 
this  was  illness ;  for  though  illness  would  not  enable  one  of  dte 
parties  alone  to  put  an  end  to  the  contract,  it  might  still  induce 
them  boih  to  come  to  such  an  agreement :  and  here  they  did  so. 

TW  pMiper  6^       *TO-  ^^  V-  ^**«^>  T.  T.  46  G.  S.  7  East,  47 1 Two  justices, 

wcdhermother  by  an  order,  removed  S,  W,j  single  woman,  from  the  parish  of  W*^ 
to  lookout  for  a  hi  the  county  of  5.,  to  the  parish  of  i2.,  in  the  county  of  ^.^  The 
place  for  her,  Sessions  on  appeal  confirmed  the  order,  subject  to  the  opinion  oi 
"^tbl^mSS*  ***"  ^®"^'  "P*^"  ^^^  following  case :  The  pauper  being  80  years 
Son^^rm^  of  age,  and  a  native  of  W.,  and  her  mother  and  other  relations 
dicr,  some  time  Uving  near  12.,  some  time  before  Old  Miehaeimas^ay  1802,  ^^ 
before  Old  Mi-  time  at  which  the  service  in  which  she  was  then  living  at  W^y'^^ 
ckadmoiy  said  g^^  yj^^  1^  ^n^^  wrote  to  her  mother,  desiring  her  to  look  out  fc* 
that  Ae  would  a  place  for  her;  which  she  did,  and  in  consequence  treated  with 
SI*s^  wl^JSr  the  wife  of  the  Rev.  K.  P.,  of  J?.,  W;  upon  which  Mrs.  P-  ^' 
as  her  other  itr-  formed  the  mofthtr  that  she.  would  give  *her  daughter  the  same 
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vagttasahe  ifidto  other  serTanta,  (being  101.  lOr*  a.  year,  and  fants,  and  wait 
ILU.  for  tea,)  and  wait  till  she  came  down,  and  desired  that  she  till  slie  came; 
irooldcome  as  quickly  as  she  could;  but  the  mother  made  no  but  the  mother 
ahobae  agreement  for  her  daughter,  but  afterwards  informed  her  ?**^  "**  "''**- 
tJmAehadgot  a  place  for  her  if  she  liked  it.    The  pauper  left  £\2^rf 
lier  senrice  in  JV,  immediately  on  its  expiration,  and  went  into  ter,  t^ugh  ibe 
IK  without  delay,  and  arrived  on  Saturday  the  16th  of  October  inffimied  her 
at  her  mother's  near  i2. ;  and  on  Mofutaif  the  ISth  Mr.  P.  ap«  that  sKe  had  got 
plied  to  her  to  know  if  she  liked  to  come  into  his  service,  saying  i^tft.r'J'i^ 
that  be  wanted  her  to  come  immediately,  as  he  had  company  to  ^bout  a  wedc 
diDoer.    She  went  to  Mr.  P.'s  house,  and  then  it  was  for  the  af^r  Old  MU 
fint  time  agreed  between  Mrs.  P.  and  her,  and  that  the  wages  ckaehuu  the 
ihooid  be  Itf.  10«.  for  the  year  and  ll.U.  for  tea,  T  which  was  misCKM  applied 
the  same  as  she  had  given  to  her  other  servants)  witn  liberty  of  tl^Sf^i^*'^ 
psrtiDg  at  a  month's  wages  or  a  month's  warninj^*    She  then  m^^  ^  ^^ 
west  to  workf  and  continued  in  Mrs.  P.'s  service  until   OM  into  her  Mmce, 
Mukadnuu^Uiy  following.    About  five  weeks  before  that  time  and  they  then 
abe  gave  her  mistress  notice  that  she  should  auit  her  service  at  agreed  for  the 
the  next  Old  Michaelmas-day.    On  the  said  Old  Michaelmas-day  ^^  ^  ^*^ 
ISjftS,  the  pauper  came  to  her  mistress  to  receive  her  wages,  who  S^JJ^r^^JlJ^e 
nid  her  the  whole  year's  wages  and  the  1/.  l^.for  tea,  but  told  as^heraer- 
fio  she  wanted  a  week  of  serving  out  her  yfiar.    The  pauper  vants)  with  w- 
mi  she  was  willing  to  stay  another  week ;  but  the  mistress  re*  Aerry  of  parting 
phed  that  it  did  not  signify,  as  she  had  got  another  servant  in  her  *^  "  fMmthU 
phce,  who  was  then  in  the  house  (which  shelin  fact  waa).     She  ^^HeldT*" 
then,  left  the  house,  and  never  returned  into  the  service  afterwards^  ^t  ^^  firing 
Upon  which  facts  the  Court  of  Quarter  Sessions  were  of  opinion,  oomxDenced 
tint  the  pauper  was  settled  at  i2.—-  Lord  Ellbnborough  C.  J.  only  from  the 
Upon  the  first  point,  if  the  justices  had  found  as  a  fact  from  what  ^y  ''***"-?il, 
tine  the  hiring  commenced,   the  case  would  have  been  clear ;  ^'J^^'J—S 
hot  as  they  have  not  done  so,  we  must  draw  the  inference  from  o„  ^j^  terms 
the  &cts  stated.    The  mother,  being  desired  to  look  out  for  a  ipecified,  and 
plsee  for  her  daughter,  applied  to  Mrs.  P.  of  ^.,  who  informed  not  from  oid^ 
her  that  she  woull  give  her  daughter  the  same  wages  as  her  ^^oebiuuat 
other  servants,  and  would  wait  till  she  came ;  but  the  case  ex-  ^^^^^'^ 
F^y  statea  that  the  mother  made  no  absolute  agreement  for  her  ^^^  ^  ^ 
^AQgoier*     And  indeed  there  was  nothing  at  that  time  said  mittresi.    And 
ahoQt  the  quantum  of  the  wages,  or  the  time  of  service,  or  about  the  pauper  hav- 
the^vaminff,  afterwards  introduced  into  the  contract,  on  which  inggiirena 
wther  might  relinquish  the  contract.    The  daughter  arrived  at  ^J^n^^^ 
^•aboutaweek  after  Old  Miehaelmas-day^  when  upon  Mr.  P.'s  quitat* o/?J/i- 

Siication  to  her  to  know  If  she  liked  to  come  into  his  service,  chaelt/uu-da^, 
went  there ;  and  then  it  was,  as  the  case  states,  for  the  Jirst  which  the  mis- 
*nae  agreed  between  Mrs.  P.  and  her,  that  the  wages  should  be  *^  accepted, 
10/.  lOi.  for  the  year,  and  1/.  1*.  for  tea,  with  liberty,  which  was  "^^^^n^ 
Dot  before  mentioned,  of  parting  at  a  month's  wages  or  a  month's  to  come^i^ut 
vBrning.    This  was  on  the  18th  of  October,    Then  about  five  day,  when  the 
weeks  before  Old  Michaelmas'day  the  pauper  gave  her  mistress  pauper  received 
notice  to  quit  at  Old  Michaelmas-day*    The  mistress  could  not  the  whole  yew^s 
object  to  receive  the  notice,  and  therefore  looked  out  for  another  ^^« ;  but 
•fwmt:  but  when  the  pauper  went  to  receive  her  wages,  the  ^^tellingher 
■oiUress  paid  her  the  whole  year's  wages,  but  told  her  that  she  that  she  wanted 
)>«Bted  a  week  of  serving  out  the  year.    The  pauper  then  said  a  week  of  anv- 
'"deed  that  she  was- willing  to  stay  another  week;  but  as  the  '"g ^*^^^, 
■ttttMss^  in  conaequ^ace  of  the  Facniog  which  the.  paiq>er  Jiad  J^^^l^^^ 
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wtck ;  to  wfaicb  giv^n  her,  RDd  which  she  had  accqited,  had  provided  henrif 
the  mistress  with  another  servanty  and  did  not  want  two  of  them,  Retold  the 
Mid  diAt  it  did  pauper  that  it  did  not  signifyy  as  she  had  got  another  servant  in 
2°*jjg*''y'"  her  place:  on  which  the  pauper  left  the  house.  There  can  be 
sM^^ant  ^^  uOttbt  upon  this  statement  that  hoth  parties  agreed  to  piitu 
ia  her  piace :  ®^  ^^  ^^e  contract  before  the  end  of  the  year.  The  senrwt 
Held,  that  thk  gave  above  a  month's  warning  to  quit  at  Old  Michaelmas^  wfajik 
was  a  dissolu-  gjie  h^d  a  right  to  do,  and  the  mistress  accepted  the  warning, 
**^  *i2f  ^^  ^^^  ^^  parties  acted  upon  it.  And  this  it  appears  was,  in  fact, 
2[rtfSye«a^  before  the  end  of  the  year,  whatever  the  servant  might  have  sup- 
by  the  potice  to  posed  when  she  gave  the  warning.  Now  the  rule  which  the 
quit  given  and  Court  has  laid  down  as  the  test  whether  the  circumstance  at* 
acceded,  and  tending  the  departure  of  a  servant  before  the  end  of  the  year 
i«ii a mcradis^  amount  to  a  dissolution  of  the  contract,  or  only  to  a  dispensation 
SanrS^and  oi  the  service,  is  whether  the  master  has  the  power  afterwards  of 
oonscquently  Compelling  the  continuance  of  the  service :  if  he  have  not,  there 
no  settlement  is  an  end  of  the  contract ;  if  he  have,  but  choose  to  dispeue 
warn  gained  by  with  it,  it  is  a  dispensation.  If,  after  this,  any  person  had  har* 
such  hiring  and  boured  the  servant  when  the  mistress  desired  her  services,  could 
service.  ^j^^ .  i^^^  maintained  an  action  for  it  ?    Certainly  not :  and  that 

is  a  fiur  test  that  the  relation  of  master  and  servant  had  ceased,  to 
exist.  -—  Grose  J.  The  hin'ng  in  this  case  did  not  comneBce 
till  the  18th  of  October^  and,  consequently  the  year  would  notex* 
pire  till  the  18th  of  October  followmg.  But  there  was  a  libertT 
of  parking  at  a  month's  wages  or  a  month's  warning ;  of  whidi 
the  servant  availed  herself,  and  gave  due  notice  to  quit  at  (M 
Michaelmas-day •  The  reason  of  that  is  obvioua ;  for  that  is  the 
usual  time  for  niring  of  servants  in  tt^at  part  of  the  country,  aid 
she  meant  io  look  -out  for  another  place*  The  mistress  c<hh 
sidered  it  as  good  notice,  and  procured  another  servant  to  come 
to  her  on  that  day.  Here  then  was  a  notice  by  the  servant  to 
quit  a  week  before  the  end  of  the  year,  which  was  accepted  by 
the  mistress,  and  tlie  servant  quitted  accordingly. .  It  is  clear 
then  that  there  was  not  a  year's  service,  and,  consequently,  no 
settlement  sained  by  the  pauper  in  i2.  —  Lawrsnce  J.  On  the 
first  ground,  there  is  no  pretence  for  saying  this  was  a  hiring 
from  Old  Michaelmas^ay*  The  daughter  desired  her  mother  to 
look  out  for  a  place  for  her,  and  she  before  Old  Michaebus 
treated  with  Mrs.  P.  of  R.  on  behalf  of  her  daughter;  but  so 
absolute  agreement  was  made  at  that  time;  nor  was  there  any 
till  the  18th  of  October,  yihen,  for  the  first  time^  it  was  agreed 
between  Mrs.  P.  and  tlie  pauper  that  the  latter  should  hafe 
10/.  1  Off.  a  year  wages  and  1/.  l^.  for  tea,  with  a  liberty  of  part- 
ing at  a  month's  wages  or  a  month's  warning.  That. most  be 
taken  to  be  a  contract  to  commence  yrom  that  time,  there  being 
no  reference  to  any  antecedent  time.  And  in  truth  both  parties 
so  considered  it  at  .the  time  of  parting ;  for  when  the  mistreff* 
on  paying  her*  whole  year's  wages,  told  the  pauper  that  she 
wanted  a  week  of  serving  out  her  year,  the  latter  did  not  dispute 
that,  but,  in  effect,  admitted  it,  and  said  that  she  was  willing' to 
stay  a  week  longer.  The  mistress,  however,  stood,  as  she  had  s 
right  to  do,  upon  the  warning  which  had  been  given,  and. said 
that  it  did  not  sigivfy>  as  she  had,  provided  hecself  with.  aoP^ 
servant  in  bar  plaee,  who  was  then  in  the  houiBe-:  on  which  the 
paiiper  accepted  .her  wages,  and  went  away  before  the  end.  of 
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the  jeir.  Iliere  in  clearly  therefore,  no  settiemenc.  -*  Lb  Blakc 
J.  /f  the  Sessions  upon  this  statement  of  facts  had  found  this 
to  he  a  hiiiog  from  Old  Mtchaelmas-<iayi  it  would  have  been 
bscL  But  it  is  now  contended,  that  the  hiring  commenced,  not 
from  Oid  Michadmms-day^  but  from  the  day  that  the  mother 
ipoke  to  Mrs.  P.  bat  no  agreement  was  then  made ;  the  mistress 
only  told  the  mother  what  wages  she  gave,  and  that  she  would 
not  fill  the  place  which  was  vacant  in  her  family  till  her  daughter 
casts,  only  desiring  that  she  would  come  quickly.  Then  when 
the  daoghter  did  come  the  terms  were  settled,  which  had  not 
been  mentioned  before.  In  the  absence,  jthen,  of  any  reference 
for  the  commencement  of  the  hiring  to  the  prior  time  when  the 
nether  spoke  to  Mrs.  P.,; we  can  only  say  that  it  was  a  hiring 
frwi  the  time  when  the  agreement  was  actually  made,  and  the 
terms  settled'  between  the  mistress  and  sei'vant.  Then,  on  the 
tecood  point ;  there  was  a  liberty  to  part  on  a  month's  waged 
or  s  month's  warning;  which  distinguishes  this  from  all  the 
other  cases  of  dispensation  of  service,  where  the  only  duration 
sieiuioned  was  Tor  the  year.  But  here  the  servant  had  an  option 
of  detemnaiiiff.  the  siuthority  of  tl^e  mistress  upon  a  month's 
Botlce  which  sne  availed  herself  of ;  and  gave  a  month's  notice  to 
quit  it  Old  Michadnuu'^tay :  the  mistress  accepted  the  notice, 
iMH  SI. being  to  quit  at  the  end  of  the  year,  but  as  a  montli's 
vnnifigL  And  though  she  gave  the  pauper  the  whole  year's 
«i^  yet  she  pointed  out  to  her  that  she  was  not  entitled  to  so 
aiidiy  because,  she  wanted  a  weel^  oi  serving  out  her  year.  The 
naper  did  not .  deny  that,  but  offered  to  stay  out  the  week. 
Hovever  the  miatress  did  not  consent  .to  that,  -  as  she  had  got 
ttothtf  servant,  in  consequence  of  the  other's  notice  to  quit. 
Ike  pauper,  therefore,  took  her  wages  and  departed  before  the 
nd  of  the  year.  — Both  orders  quashed. 

471.  Eex  V.  Leighy  T.  J.  46  G.3.  7  JBfl*^  539.  —  Two  justices,  Five  d«yi  be. 
by  so  order,  removed  J,  B.,  if.  his  wife,  and  their  four  children,  fore  the  eod 
by  same,  from  the  parish  of  Leigh  to  the  parish  of  C.,  both  in  the  ^  the  year 
c«»ty  of  fV,     The  Sessions,  on  appeal,  quashed  the  order,  »»ervant»b- 
»^&c.  —  The  pauper,  J.  B.,  being  legally  settled  in  C,  on  Je^f  by  l^^'e 
ueSlaofMarcA  1795,  hired  himself  as  a  servant  in  husbandry  one  day  from 
for  a  year  to  S. «/.,  of  the  parish  of  Lidsle^f  and  agreed  for  Gl.  lOs,  bis  master*a 
for  tbe  year's  serviqe.     The  pauper  resided  at  Lulslei/  in  i/.'s  •ervice  to  look 
*»vice  from  thence  until  the  25th  of  March  1796;  upon  wliich  out  for  another 
^7i  hy  permission  of  his  master,  and  for  the  purpose  of  seeking  a  ^i^^ej^n  2ie 
Qev  lervice  for  the  ensuing  year,  he  went  to  the  mop  (a  meeting  master  on  some 
ioT  the  purpose  of  hiring  servants)  at  B.^  six  miles  from  LuUley*  trivial  pretence 
Jbe  pauper  did  not  return  to  his  master's  house  till  three  o'clock  said  be  should 
» the  morning  of  the  26th  of  March^  when  he  came  home  with  some  ?^°*  ^  ■"? 
nbhops  in  his  hat»  which  he  had  purchased.    In  the  course  of  the  i^^^'°and  of- 
'^^^^nung  of  the  26th  his  roaster  came  to  him,  and  observed,  "  he  feredhima 
"opposed  masters  were  scarce,  at  the  mop,  and   that  he  had  trifle  less  tbaa 
*'  enlisted  for  a  soldier,  and  told  the  pauper  he  should  stop  no  bis  whole 
"longer  in  his  service."     The  pauper  told  his  master  he  had  not  ^■a*^  J  ''^^ 
«^ted  (which  was  the  fact,)  and  that  he  wished  to  stop  his  year  f^teTXt'^JL 
^^  But  the  master  said  he  wo^ld  not  keep  the  pauper  any  ^tien  ready  to 
^^r  in  his  service,  and  ^e  pauper  should  stop  no  longer ;  and  have  accepted 
^.the  same  time  offered  the  pauper  as  wages  for  the  time  he  had  bis  whole 
•W'ed  something  less  than  6/.  10».  which  the  pauper  refused  to  wages,  thou^, 
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he  would  rtther  accept.  The  paUper  said  h^  wolild  have  accefttM  tiie  fdH 
iiAvc  staid  out  wages*  if  then  tendered  to  him  by  his  master ;  bat  that  he  had 
his  year ;  fcnd  rather  hate  staid  out  his  year.  The  paop^r  left  his  nastef  s  home 
■"""J^'^'y  immediately  in  consequence  of  what  had  passed,  and  neter  re^ 
^^^\f,  turned  t6  it.  On  the  next  dajv  ihe  27th  of  March,  a  sumtMiA 
o^l^^UsnuM-  having  been  taken  out  by  the  pauper  i^tinst  his  master, di^y bod 
ter  either  to  pay  appeared  before  a  justice  of  the  peace  for  the  said  c^tsntv ;  opo* 
hixD  the  whole  which  occasion  the  panper  applied  tb  the  magistrate  to  dSreei  Ul 
h'  *'*i***^*  master  either  to  receive  him  intd  his  ilervice  tbr  the  k-AnaiDder  of 
t^<xfor the  *^*  y^^»  ^^  *^  V^y  ^'"^  ^*  whole  year's  images :  and  the magis' 
ranainder  of  trate  verbally  directed  half-a-crown  to  be  dednctdl  frdm  }bk 
the  year:  when  year's  wages  and  retained  by  the  master.  The  pauper  on  thfe 
the  rotfiitrate  same  27th  of  March  hired  himself  as  a  servant  to  Mr.  S.  rf  A, 
ordered  hdlf  a  ^^j^^  ^^  that  day  entered  upon  sudi  service.  About  a  week  lAer 
diuiied^imd  *^®  pauper  went  to  his  former  master,  Mr.  Ji,  for  his  wages,  wl* 
the  lervant  P<^d  the  full  sum  of  6/.  lOn.  Mr.  J,  some  days  afterwards  appKci 
theraupon  hirtd  for  a  return  of  the  half-crown  directed  by  the  magistrate  te  bi 
hmue^to  on-  deducted,  but  the  same  was  neVer  returned  tfo  Mn  J,  The  M^ 
ether mauertbe-  gjona,  being  of  Opinion  that  the  pauper  under  the  etrcumwanctt 
>]^^^^'  above  stated  had  gained  a  settlement  in  LHOey  ^hiring  aai 
ai^r  the  year  Service  for  a  year  with  S.  «/.f  quashed  the  order.  The  qoestisft 
leceiTed  from  for  the  opinion  of  the  Court  was.  Whether^  under  th^  circta# 
his  fint  master  Stances  id)ove  stated,  the  paopeir  served  a  year  #ith  S.  J;,  so  ai16 
bis  whole  gain  a  settlement  in  Ltddeyf — Ldub  £t.LmBoaouoH  C.J. 

thlrtOjis WM a  ^^^  ^^*"  *^®  ^  ^"^  *®  ^*^  ^®^"  *  constant  refusal  <* * 
dissolution  of  Servant  to  put  an  end  to  the  contract  when  he  actaidly  entcM 
the  contract  be.  ii^to  another  Service  before  the  time  when  hii  #(%t  cOntitttt  #iMH 
fore  the  end  of  have  expired?  That  is  an  insupehd)1e  difliaidty.  ThatliiiifedfdlM 
the  year  by  receive  his  wages  before  the  year  was  out  cannot  vaiy  the  difrt 
TSSed!!r5l^  for  he  would  have  received  them  at  the  time,  if  ofl^r^.  H* tt* 
put  ofUieser-  ®^  Kin^s  Py<m(a)  is  almost  in  terms  tile  same  as  ttxt  presant 
vant  by  his  en-  The  ma^btrate  in  both  cases  was  made  a  sOrt  of  arbitrator  betweea 
taring  into  an-  the  parties,  and  both  parties  acquiesced  in  ptittiiig  an  end  r6  dtt 
other  service,  contract  of  master  and  servant.  —  The  V)tber  ju^s  <*oncuntd.  ^ 
(a}^nte,pl.  And  Le  Blanc  J.  added,  that  if  there  w^re  any  frattd  in  Ait 
^^8*  case  the  magistrates  must  have  been  a  piurty  to  it.  -^  Order  of  Set* 

sions  quashed. 
Where  the    V^  47«.  Rex  v.  Hardkom  mA  Newton,  ft  T.  50O.  S.  12  E(ut,5U 
master  died    ^  -^  Removal  from  N.  to  if.    Order  confirmed,  subject,  ftc;   1*« 

Stowri^the  p®"p^'  ^^  ^'"^  ^y  ^'  ^'  ^"  ^'  ^®' » y^^  •  ^^^^  "^^  ** 

pauper  ^^a  *'*^  beginning  of  the  year  die  pauper's  master  died,  and  thfc  farm 
year,  the  latter,  ^cuB  continuc^d  on  by  his  widow  and  two  sons,  G.  and  W.  Aboot 
abidhig  In  the  three  weeks  befbre  the  end  of  the  year  the  pauper  fell  out  vith 
service  with  the  G.,  one  of»  the  SOUS,"  about  her  work,  because  she  threw  biw« 
^rt'^  "5*^*  **"^  "P°"  *^  ^^^^  *^""  ^®  deemed  necessary,  and  was  by  U" 
Sey^TgSn.  turned  out  «f  door..  thoogh  she  was  wilUng  t*  rtav.  TheD^ 
a  settlement  in  day  she  catne  agam  for  her  clothes,  when  <r.  paid  her  4fc  lt«'  p 
the  parish  for  her  full  trages.    There  was  a  dispute  about  the  amodot  of  ber 

where  she  wbges ;  G.  insisting  that  the  pauper  was  hired  for  4/.  lOr.  and  ^ 

served :  and  it  demanding  «•  15*.  The  pauper,  however,  accepted  H.  10$^  ^ 
2^?h,*5,e  "®^c''  E^^  ^y  thing  more,  though  she  employed  an  attorney  tor 
service  for  a  ^^  purpose.  The  pauper,  when  she  came  the  next  day  for  ner 
yte  because  dothes,  offered  to  stay  to  the  end  of  the  year,  but  G.  would  not 
one  of  the  sons  let  her.  —  L6rd  Ellbweorouoh  C.  .J.  If,  indeed,  there  were* 
on  the  frivolous  conflict  of  cases  upon  this  point,  that  would  bring  us  back  to  «W 

«1 
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words  of  the  act,  tlie  troe  import  of  wfileh  we  erhould  have  to  con-  pretence  Uuit 
gjder:  but  tbere  is  no  material  conHict  of  the  cases,  nor  any  thing  thewnrauit 
in  the  construetion  contended  for  by  the  respondent's  coimsei  ^'^^  ™?|^ 
vbiiA  mil  clash  nkh  the  words  of  die  act.    There  must  be  «b  a^IJ^^ 
sbklii^  in  the  servioe  for  a  whole  year  in  order  to  confer  a  set-  deemed  neoet- 
tlement :  and  as  far  as  lay  in  the  power  of  the  pauper,  there  was  aary,  turned  lier 
an  abiding  in  it  for  a  year;  but  alhe  was  wrongfully  and  forcibly  outof  doon 
torssd  out  of  door  by  her  master  against  her  vSll :  and  when  «he  fj^  ^t^^ 
retuiMd  theitcoct  day  for  her  cloHies,  he  gave  her  4/.  I  Or.  which  oTow^rt'ljL 
heaikl'was  the  whole  of  her  wages;  but  irtie  did  not  assent  to  being  willing 
dist,  and  demanded  more,  though  she  took  what  he  was  willing  ■ndoaeringto 
to  give  her  in  part,  and  oflbrea  to  stay  to  the  end  of  the  year,  steytotlieend 
wuntaiBing  lier  right  to  her  Ml  wages.    She  therefore  did  all  she  ^  ^  y^^*  ^^ 
eodd  to  abide  in  the  service  according  to  her  contract*  and  did  hei?io!£«i£ 
io»  except  sofar  as  she  was  prevented  b^«n  act  of  force.    The  nextdtyend 
cue  of  Rex  v.  Grantham   (a),   which  is  principally  relied  on  uking  what  tbe 
to  show  the  disaolution  -of  the  contract,  is  very  distinguishable.  >on  inaiated  mm 
fte  tervaat  eheve  having  been  improperly  turned  out  of  doors  by  ^^^  "^•^ 
Ittiaaster  inthe  first  instance,  took  him  at  his  word,  and  refused  i^OTJAiniTto  Uie 
toretomtothe  service,  though  hunted  by  his  master  so  to  do,  agnoMot, 
ssd  when  the  master  at  last  agreed  to  pay  him  his  full  wages,  he  thongh  ahe  de» 
MAe  service  contrary  to  <he  express  ro4]uest  of  the  master  to  mande^a  larger 
M8f.^6BosE  J.     In  the  oase  of  Rex  v.    Grantham,   there  »««naaherf»W 
*M  sn  agreement  by  both  parties  to  dissolve  the  contract  before  ^'^'^ 
theead  ^the  pr^fltr ;  and  the  same  answer  may  be  given  to  M  Che  («)^'«^^pl-^^^ 
Aber  oases  which  have  been  held  to  i^e  dissolutions  of  the  con* 
tet    But  here  there  is  nothing  like  consent  on  liie  part  of  the 
torvant.    The  master  tnmed  her  out  of  doors  against  her  consent, 
tad  ibe  wished  to  come  back  and  perform  lier  service  to  the  end 
i^tbe  year,  but  be  #ould  not  permit  her.    Therefore,  though  tiie 
mice  was  not  petformod,  yet.  she  tendered  herself  to  perform  it, 
vhicbis  equivalent  to  the  performance  of  it  in  law ;  and  the  con- 
t^tesiild  not  be  dissolved  by  the  wrongfd  act  of  the  roaster  in 
bmuog  her  away.  —  Le  Qeanc  J.    The  first  pbiot  wbich  wait 
'■RMsd  has  been  very  property  abandoned  now ;  for  there  is  no 
wkk  ibat  the  death  of  the  master  after  the  pauper  was  hired  for 
^  7^1  die  eontinmng  to  serve  the  widow  and  son  on  the  farm, 
^w  a  continuation  of  the  same  service.     Then  with  respect  to  the 
^Aer  point,  it  is  now  too  tele  to  recur  back  to  the  strict  words  of 
^e  set  of  parliament,  upon  questions  of  dispensation  or  dissolution 
« the  contract:  a  long  current  of  cases  has  established  the  di»- 
twetion :  and  where  the  dissoliition  of  the  contract  has  not  been 
*SKnted  to  by  both  parties,  the  Court  bas  enquired  into  the  cause 
of  the  master's  dismissal  of  his  servant.    Now  here  was  a  fiivolous 
^e  asBJgned  by  the  master,  which  would  not  warrant  him  in 
lll'^ing  the  servant  out  of  doors  against  her  consent ;  and  she 
^Wflto  stay,  but  he  refused  to  permit  her.    It  was  necessary, 
"^'^ewTf  that  sbe  should  have  her  clothes  and  something  to  main- 
*^o  ber  ^therefore  her  taking  her  clothes  and  what  money  he  was 
vnliog  to  pay*her,  does  not^how  her  consent  to  abandon  the  coii- 
^)  which  she  expressly  offered  to  fulfil  to  the  end  of 4he  year. 
"*^  sfter  her  departure  she  did  not  hire  herself  into  another 
Uj^ce  before  4he  end  of  the  year,  as  occorred  in  one  of  the  cases 
^di  was  held  to  be  a  dissolution  of  the  contract.    Here,  then, 
^  psttper  did  icvery  thing  she  could  to  continue  in  the  service, 
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from  which  she  was  wron^ully  dischivged:  the  Sessions  hare 

decided  that  it  was  not  a  dissolution  of  the  contract ;  and  i  cannot 

say  that  they  have  decided  wrongly.  —  Batley  J.    It  would  be 

much  better  if  the  Sessions  would  decide  the  fact,  whether  of  tbe 

dissolution  of  the  contract,  or  of  the  dispensation  of  tbe  service, 

and  abide  by  their  decision,  without  sending  up  a  case  with  the 

evidence  on  which  they  formed  their  conclusion.    In  The  King^. 

Grantham  there  was  tbe  consent  of  both  parties  at.  one  time  to 

put  an  end  to  the  contract,  and  the  master  wishing  the  next  day 

to  retract  his  consent  could  not  alter  the  case.     But  the  question 

here  is,  whether  a  wrongful  act  of  the  master  can  dissolve  the 

contract  without  the  consent  of  the  servant.    It  would  operate 

very  unjustly  if  it  could,  for  then  masters  would  oileo  be  induced 

to  discharge  their  servants  on  frivolous  pretexts  towards  the  end 

'    of  the  year,  to  prevent  them  from  acquiring  settlements.  —  Order 

of  Sessions  confirmed. 

A  ■oTMt,  be.       473.   ji^^  y^  MildenhaU,  T.  T.  50  G.  8.  12  Ead,  4^2.  —  !«- 

wTywJ^       raoval  from   W.  to  M.    Order  confirmed,  subject,  &c-The 

plied  for  1m       pauper,  being  settled  at  M.,  agreed  with  J.  S.  of  fT.,  to  senre  him 

dUcharg€,v9\u(h  for  12  months  at  certain  wages,  and  served  his  master  under  the 

th«  master  le-     agreement  till  witlim  1 1  weeks  of  the  expiration  of  the  year.   The 

faaed,  unleas      pauper^  not  behaving  as  he. ought,  and  neglecting  his  businetf,  hii 

coulTeeTln-     ™^'*^^''  ^^^  ^®  ^^^  ^  dispute,  in  consequence  of  which  the  paupff 

othArimmiiihis  asked hfs  master  to  discharge  him;  but  be  answered  he  would 

place ;  the  ser-    not,  unless  the  pauper  would  get  another  man  to  stand  in  hii  itead. 

Taot  accord-       The  pauper  accordingly  got  fV.  R,,  to  whom  he  agreed  to  give 

'"^!LF"^""^    1/1  lU.iyd.  out  of  his  own  pocket  to  take  his  place,  beaidtt  hii 

^^tS^'wam     ^«g«B>  ^^«ch  were  to  be  paid  to  him  by  the  master.    The  pauper 

agreed  upra^     Stated,  that  when  he  brought  R.  to  his  master,  he  aaid, "  If  this  maa 

between  them ;    *'  does  any  Otherwise  than  well,  I  can  send  for  you  and  make  joa 

and  then  left       «  serve  your  time  out ;"  to  which  the  pauper  replied, "  Very  weH." 

Uieservice,  and  Qn  the  contrary,  the  master  stated,  that,  "  he  did  not  recollect 

wTd^X        **  having  said  to  the  pauper  that  he  should  expect  him  to  return; 

bourer  for  tbe     ^*  ^^^  '^  ^^  "^^  ^^"  intention  to  have  him  back ;  and  that  thef 

remainder  of      ^'  parted  on  bad  terms.'*     The  IL  lis.  6(L  was  paid  by  the  pauper 

tbe  year.  Tbesa  to  R.  at  the  time  he  entered  the  service,  and  R,  served  out  the 

ftcto  are  niffi-    remainder  of  the  year  with  S.  at  fT.,  and  received  tbe  wages  from 

^?dh]^Iud^n   *^*™  ^^^  ^^^^  ^^^'    '^^^  pauper,  during  the  remainder  of  the  year, 

of  tbe  contract,  ^ired  himself  as  a  day-labourer  in  the  adjoining  parish,  and  ocoa* 

Where  tbere    sionally  slept  at  9V,     R.  continued  to  serve  S.  under  a  new  agree- 

it  conaicb'ng      ment  till  the  end  of  the  year.  —  It  was  contended  agaiost  th^c 

eWdencefortbe  orders  that  the  Sessions  had  received  evidence  of  the  master! 

ddTuJ^wid   *«^«<»o»»  ^^'^<^^  ^«8  »l*«gal  •  and  they  cited  R.  v.  Goodnest(me.[^) 

they  draw  a  con-  ♦— LoKD  Ellenborouoh  C  J.     The  case  of  R.  v.  Goodne^t^ 

elusion  one        was  an  express  case  of  dispensation  of  service,  and  the  servaot 

way,  the  Court   might  have  returned  within  the  year.    But  let  us  see  whether,  io  thii 

will  not  disturb  q^^^^  the  justices  might  not  reasonably  draw  the  conclusion  which 

^  they  have  done,  that  what  passed  between  the  master  aod  ^^^ 

(«)-rfjite,pl.48i.  vaa  a  discharge  of  the  latter.    The  pauper,  in  consequence  of  hw 

ill  behaviour,  had  a  dispute  with  his  master,  and  desired  to  be 
discharged ;  tlie  master  refused,  unless  the  pauper  would  g^ 
another  man  to  stand  in  his  stead :  another  roan  Was  accordioglj 
procured,  and  brought  to  tbe  master.  And  then,  according^  ^ 
the  pauper's  evidence,  the  conversation  between  them  is  this;  ^ 
master  said,  <<  Ifthis  man  does  oth^m-ise  than  well,  I  cap  send  w. 
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"  700,  tnd  make  you  fenre  your  time  out.''  The  pauper  an- 
swelled,  '*  Very  well."  In  contradiction  to  this  evidence,  (for  so 
tfae  Sessions  must  be  taken  to  have  understood  it  by  the  manner 
of  tbeir  stating  the  ease;  for  they  say,  on  the  contrary y)  the 
naster  swore  that  he  had  no  recoliection  of  having  said  to  the 
pauper  thst  he  should  expect  him  to  return.*  This  was  evidence 
to  impeach  what  the  pauper  had  sworn,  of  which  the  Sessions 
were  to  judge ;  and  then  what  follows  is  not  giving  evidence  of  the 
msster's  intentions,  but  is  merely  stated  by  the  master,  in  confirm- 
stioo  of  his  accuracy  in  not  recollecting  what  the  pauper  had 
stated  him  to  have  said  ;  as  if  the  master  had  said  that  what  con- 
iinned  him  in  supposing  that  no  such  conversation  passed,  was, 
that  he  had  no  intention  to  take  the  pauper  back.  The  Sessions 
evidently  understood  what  the  master  said,  as  importing  a  con- 
tnuliction  to  the  evidence  of  the  pauper :  and  can  we  say  that 
they  did  wrong  in  drawing  that  conclusion  ?  The  pauper  then 
left  the  service  1 1  weeks  before  the  expiration  of  the  year ;  the 
master  agreeing  to  his  discharge,  upon  his  getting  another  man  to 
lerve  in  his  stead,  whom  he  did  procure,  and  who  did  accordingly 
lenre:  and  the  pauper  himself  entered  into  another  service.  And 
though  It  is  said  that  the  pauper  might  have  returned  at  a  day*s 
Botice  if  recalled,  I  do  not  think  that  varies  the  case.  Accord- 
ing to  the  master's  account,  it  was  a  case  of  dissolution  of  the  con- 
tract, and  the  Sessions  have  drawn  that  conclusion,  and  we  cannot 
Wf  that  it  is  wrong.  —  Grose  Jr  The  pauper,  upon  the  quarrel 
with  his  master,  applied  for  his  discharge;  the  master  refused, 
•nless  upon  condition  that  the  pauper  procured  another  person  to 
lenre  in  his  stead,  and  the  pauper  complied  with  the  condition. 
And  then  the  Sessions,  contrasting  the  master's  evidence  with  the  ■ 
psitper's,  have  drawn  the  conclusion  that  he  was  discharged,  and 
that  the  contract  was  dissolved ;  and  we  cannot  quarrel  with  that 
conclusion  which  it  was  competent  for  them  to  draw.  — Le  Blanc 
J«  Though  the  statute  has  said  that  no  settlement  shall  be  gained 
hy  a  servant,  unless  there  be  a  contract  of  hiring  for  a  year,  and  a 
i^ice  for  a  year  ;  yet  the  cases  have  decided,  that  if  the  servant 
he  absent  from  the  service  any  part  of  the  year,  with  the  leave  of 
his  master,  he  shall  still  gain  a  settlement.  Therefore,  it  always 
''^<30iDei  a  question  of  fact  in  these  cases.  Whether  the  absence  be 
>cooa&ted  for  by  a  dispensation  of  the  service,  or  by  a  dissolution 
<if  tfae  contract  of  hiring  ?  Here  the  Sessions  have  concluded  that 
the  contract  was  dissolved ;  but  they  have  also  stated  the  evidence 
on  which  they  drew  their  conclusion  ;  and  we  are  now  called  upon 
to  *ay  whether  that  conclusion  were  wrong.  The  pauper  and  his 
^"^•ter  quarrelled  :  the  pauper  applied  to  be  discharged,  the  master 
^^i^cte^,  unless  the  pauper  got  another  man  to  stand  in  his  stead ; 
he  therefore  consented,  if  the  pauper  did  get  auother  man :  the 
paoper  got  another  man  who  served  out  the  time.  Was  it  not 
tompetent  for  the  Sessions,  on  these  facts,  to  conclude  that  he  was 
^charged  ?  But  the  pauper  was  asked  what  passed  at  the  time  ; 
ind  he  said  that  his  master  said,  that  if  the  mau  did  otherwise  than 
*^Kbe  (the  master)  could  send  for  the  pauper,  and  make  him 
"^e  out  his  time;  to  which  the  pauper  assented.  The  master, 
^evei-,  when  questioned,  did  not  recollect  any  such  thing  to 
^6  passed,  and  he  assigned  a  reason  why  it  could  not  probably 
^^  passed :  and  the  Sessions,  taking  the  whole  together,  oon< 
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litdered  bis  evideoce  as^  a  caDtnidi«tioo  of  what  ciie  pupei  M 
sworn  to  have  passedi  and  drew  their  conclusion  acoordia^  (  bf 
which  it  appears  that  they  did  not  give  credit  to  the  puiperi 
account.  Then  it  is  said  that  the  pauper  only  enga^  as  a  4i]r* 
labourer^  and  could  have  returned  c^ain  into  the  service  if  reesUed, 
but  that  is  no  confirmation  of  his  accounti  for  the  time  of  vear  did 
not  render  it  likely  for  him  to  engage  in  any  other  kind  of  terfice. 
There  is  nothing,  therefore,  to  show  that  the  conclusion  draws  by 
the  Sessions  was  wrongs  and  unless  we  could  see  clearly  that  it 
was  so»  we  should  not  reverse  it.  —  Bayley  J.  There  wai  gsb- 
fliGting  evidence  for  the  Sessions  to  decide  upon ;  and  this  bdsfa 
matter  of  fiaet  rather  than  of  law,  and  they  having  dnmn  thiir 
conclusion  from  the  evidence,  we  caanat  mj  it  is  wrong. — Orden 
confirmed. 
A  raoter  con-        4.7^.  R^jg  V.  Maidstone,  T.  T.    30G.S.     12  East,  6S0.-Re- 

Wsfem!ILn^<  ^^^  ^^^^  ^*  ^^  ^*  ^'^^'  quashed,  subject,  &c  The  psvper 
m^nce^woSmys  h***^  himself  for  a  year  to  S.  T*.  of  T. ;  and  entered  upon  hii 
befotv  the  ex-  aaid  service,  and  continued  in  it  till  two  days  before  the  expintioB 
piration  of  his  of  the  year,  when  (he  bein^  married  on  that  day)  ku  masUrcoM* 
w^*  w  ^^  rented  to  hU  leaving  his  sefxnee^  and  |uud  him  his  wages ;  subtnct* 
biin  hu  f^U^^  j^g  nothing  therefrom  on  account  of  his  leaving  his  service,  and 
^^^  *  the  pauper  the  next  day  hired  himself  to  another  master. —Loaa 
Judges, clearly  Ellenborough  C*  J.  This  was  olearly  a  case  of  disaolutioo  af 
a  disioludon  of  the  contract  of  hiring ;  and  when  'the  legislature  has  given  uta 
the  contact,  by  ^yie  to  go  by,  it  IS  letter  to  abide  by  that.  I  should  havebeaa 
Uw  Sodons^'*^  sorry  in  any  case  to  have  originated  the  question  of  dispenaatioa 
might  liave'  of  service ;  but  it  has  been  established  to  a  certain  extent  by  the 
drawn  from  .decisions,  and  so  far  let  it  stand ;  but  I  will  not  extend  it  farther. 
these  ftcu  a  Here,  however,  there  is  no  authority  right  or  wrong,  fair  eikendii| 
conclusion  that  it-  {ox\thii9XeAi\i9Xikemasiercmi9enUdtohistefvaM'sUtf^ 
d^iras^'whh  ^^^^^  ^"^^  ^  ^"^'"^  ^^  •■*  ^***^  Stronger  terms  a  servant  coaU 
thei^iliceTf  AQ^^^i^  i"  &  pl^a  to  an  action  by  the  master  asainst  him  for  deeert- 
the  servant  for  ^Ag  his  service ;  the  master  would  undoubtedly  be  bound  by  such 
the  remaining  a  plea,  and  would  not  venture  to  demur  to  it.  Then,  though  the 
.day  of  the  year,  opinion  of  the  parties  is  not  to  be  pressed^  yet  their  acta  are 

material  upon  tne  question  of  dispensation  or  dissolution;  aad 
here  it  is  stated,  that  after  tlie  pauper  had  left  bis  first  nmter'i 
service  he  went  on  the  following  day,  which  was  the  day  befare 
the  year  expired,  and  hired  himself  Into  the  service  or  a  near 
master.  Here,  then,  we  have  an  express  renunciatioa  on  fhe 
part  of  the  master  of  his  rights  over  the  servant  two  days  before 
the  end  of  the  year;  and  the  servant's  aasent  to  this,  signiSedby 
his  departure  from  the  service,  and  contractiaK  th^nezt  <kiy  ** 
obligation  to  another  master,  in  whose  service  he  entered  i^uB^ 
diately,  subject  to  all  the  rights  of  the  new  master  aver  bis  eo^ 
vants.  How,  then,  can  I  say  in  the  words  of  the  statute  of  WH^^ 
8  &  9  fF.  S.  c.  SO.  that  there  was  a  continuing  and  aUdiitg  by  the 
servant  in  the  same  service  during  the  9paoe  qf  one  whole  uear^  whea 
it  appetts  that  that  period  of  service  was  abriti^ged  by  the  two  laK 
days  of  the  year  ?  It  would,  I  think,  be  contravening  tbe  ctear 
commands  of  the  legislature,  if  we  did  not  hold  this  to  be  a  dtf* 
solution  of  the  contract.  —  Grose  J  assented.  —  Ls  B^anc  i- 
Upon  the  facto  of  tlie  case,  as  it  appeared  at  the  Sessions,  I  ^|ff 
they  would  have  been  well  founded  in  finding,  as  a  fatet,  tM  v» 
was  a  dispensation  of  the  service  on  the  part  of  the  maater,  uA 
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M  t  diflifliitiro  4>f  the  coptna;  for,  acf^ording  to  the  /eiia«B». 

kif  4|iv{gfs  A^uestipQ  for  the  Sewions  to  decide.  Whether  the 

ocwaent  of  the  mtiater  to  tl^e  servaox's  leaviug  his  service  a  few 

i$pM(^e  the  end  of  jt;he  yea^  for  a  paruciilar  puipose,  bi^t  pacing 

km  hi»  irhole  jrear*s  Flig^>  be  a  d'Pf^^'''^^'^  ^  ^^  service  for 

the  remaioder  of  the  year,  or  a  dissolution  of  the  contract  ?    Here 

tbeaervaot  wanted  to  marry,  and  one  entire  day  before  the  eucl 

of  the  year  the  master  gave  hii9  leave  to  marry  and  go  away  from 

bis  jc^ice.    It  was  a  fair  and  rea^nable  conclusion  to  draw,  that 

if  theserv^t  wished  to  go  away  one  day  before  the  end  of  his 

ferrice  for  the  purpose  of  marrying,  the  master  would  have  no 

sijectioii  to  dispense  witb  his  service,  aijid  give  him  a  hoh'day  for 

that  ^ne  day;  for  it  must  be  observed,. t)iat  the  service  would 

bve  ended  on  the  9th,  l^ld  the  servant  left  bis  master's  service  on 

the  8tb.    But  the  Sessions  not  choosing  to  draw  this  conclusioo 

tbeottelves,  which  I  think  they  might  have  done,  send  tlie  case  to 

us  upon  the  dry  facts  stated,  and  have  not  found  that  the  master 

id  ogasent  ,to  giv^  his  serv|At  a  holiday,  and  to  dispense  with  his 

aervice  for  the  remaining  day  of  the  9<8V»  but  merely  state  as  a 

Guct,  that  the  master  consented  to  his  leaving  his  service*    Und^ 

jhese  circumstances,  I  cannot  sav  tbat  t|\e  Sessions  have  dojne  wrong 

is  flashing  the  order  of  removal  to  7*.;  though  I  think  they  might 

tuiTe  draw^  a  diffecei^  conclusion  froni  tne  facts  of  the  case.  — 

jSiAYL&Y  J.   It  appeal?}  to  me  tliat  the  Sessions  fiave  done  right 

IP  quashing  the  order  of  removal  as  they  have  done.    In  order  ^o 

csQstitute  a  case  of  dispensation  of  service,  I  think  the  4naster 

ikoald  have  power  to  recall  the  servant  ^o  his  service  all  through 

diay^ar;  ,but  where  the  piaster  agrees  generally  to  let  the  ser- 

^g0  9W9ij  from  his  service,  withput  reserving  to  himself  the 

t^ht  of  reciuliog  him  throughout  the  whole  year,  I  think  that  puts 

aQ.eq4t9{^e.contrfu:t  of  service  altogether*  *— Order  of  Sessions 

coofixmed- 

i75.  Rex  V.  Bartou'UpQn'IrweU  (a),  H.  T.  54  G.  S.    2  M.  &  S.  Where  a  ter. 
^— Aevoval  from  P.  to  B*    Order  confirmed,  subject,  &c.  ^«nt  under  • 
m  pauper  being  settled  m  £.,  and  being  unmarried,  waii  hired  for  |[^^  ^^"°^ 
^|ear  as  a  servant  to  one  ^«,  of  G.  JL»t  whom  he  served  for  about  monthsylmd 
Idoonths  there.    After  having  been  in  ^hat  service  about  two  wm  Uieo  com. 
I^Mtthi^  being  then  married,  he  fvas  taken  before, a  magistrate,  on  mittedaod  im- 
Ifie  Qompl^^t  of  his  master,  and  committed  to  ^e  house  of  cor-  priioned  under 
Stctiopfor  one  .month.     When  he  had  been  in  custody  nine  ^s,  "'^g^  ^'  ^ 
ft Ibe  instance  of  his  master,  he  obtained  a  discharge  from  his  MuTioartoUi 

aciioament,  returned  immediately  to  G.  X.,  and  served  him  as  mMter,  «nd 
Jtf{.    On  such  return  no  mention  was  made  of  the  terms  on  after  nine  dayi' 
*!iicb  he  was  to  ^erve.     He  received  no  wages  for  the  time  he  Impntonment, 
m  in  custody.     The  case  then  set  forth  the  warrant  of  com-  ^'^^^  *^ 
Wloient,  by  which  it  appeared  that  the  pauper  had  been  charged  hSTnuwter'mLl 
^pn  the  ^th  of  IV»  with  divers  misdemeanors,  and  not  acting  in  charged,  and 
m  aervice.  as  a  servant  oi^bt  to  do,  and  particularly  in  using  a  returned  to  him 
hane  of  his  master's  in  a  cruel  and  inhuman  manner,  find  also  "^  Mrvedhim 
iRth  disobeying  and  oeglecting  the  orders  of  his  master,  contrary  ■•*^<*5  •nd 
tothestauite:  that  theiusUce  had  copvicted  him  of  the  offeiqe  ^SHfAe'^ 
!9(^rged  against  him,  and  had  ^entenqed  him  to  be  imprisoned  terms  on  which 
9  the  house  of  corrijction^  and  tl^ere  kept  to  hard  labour  for  one  he  was  to  ler 
•with,.--  Pflfcy,  in  support  of  the  orcfer  of  ISessions  contended  f"^  **  ""^ 

(a)  Seo  Rei  v.  Hallow,  poU,  pi.  478.  *"  ^  ''^*' 

B  B  4f 
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from  flietime  ^^^  ^^  commitment  of  the  paaper  operated*  as  a  dissolttthm  of 
of  the  biring  for  the  contract,  and  that  as  the  pauper  was  married  at  the  time  oF 
about  19  the  commencement  of  the  second  service,  that  service  conldnot 

months :  Held,  ]^^  referred  to  any  new  contract  capable  of  conferring  a  settle- 
^i^t*^^"  roent,  and  cited  •/lex  v.  North  Cray,  (a)  —  Scarlet,  contii,  tb- 
imprisonment  f^^^^  ^0  s^t.  20  G.  2.  c.  19.,  which  empowers  magistrates  to 
were  not  a  dis-  punish  servants  either  by  commitment  to  the  house  of  correctios, 
■olution  of  tlie  or  by  abating  some  part  of  their  wages,  or  by  discharging  them  from 
contract,  or  iheir  service.  —  Lord  Ellenborough  C.  J.  It  would  be  clearfy 
suchanmter-  against  the  policy  of  the  law  if  the  servant  by  his  own  act  « 
semce'as  to  delinquency  should  have  the  power  of  dissolving  the  contnfct. 
prevent  a  settle-  The  justices  have  that  power,  but  they  have  not  exercised  it 
ment,  and  The  imprisonment  of  the  servant  was  so  far  from  being  a  cessa- 

therefore  he  tion  of  the  service,  that  perhaps  his  labour  might  hare  been 
gained  a  settle-  required  of  him  by  the  master,  even  while  he  was  in  prison. 
hirinir  n^aer-  Then  what  farther  circumstances  appear  on  this  case  ?  It  ii 
vice,  aitbough  Stated  that  the  master  deducted  the  wages  for  the  period  daring 
he  was  married  which  the  pauper  was  absent.  But  after  that  period  he  returni 
when  here-  into  the  service,  (then,  indeed,  he  was  married,  but  be  goes  on 
turned  to  his  ander  the  old  contract,)  and  nothing  passes  between  the  master 
recdved^o  ^^^  servant  with  respect  to  any  alteration,  or  any  new  cootrsct, 
wages  for  the  during  the  remainder  of  the  19  months.*  The  master,  indeed, 
time  he  was  in  had  an  election  to  avoid  the  contract,  but  he  made  his  election  to 
cusitody.  continue  the  pauper  in  his  service,  which  it  was  in  his  power  to  do. 

{a)  Jnte,TpU'i50>  In  Rex  v.  Narlh    Cray  there  was  an  incomplete  service.  — Li 

Blanc  J.  The  pauper,  being  single  when  he  was  hired,  vtf 
capable  of  gaining  a  setttlcment,  and  his  marriage  during  the  j€«r 
will  not  prevent  it.  It  appears,  that  in  consequence  of  bis  mis- 
using a  horse,  a  complaint  was  made  against  him  by  his  master, 
and  he  was  committed;  but  at  the  end  of  nine  da3r8  his  master 
applies  to  have  him  released,  and  takes  him  back  without  anj 
fresh  agreement,  and  he  goes  on  upon  the  footing  of  the  original 
hiring  until  the  end  of  the  19  months,  but  he  receives  no  wages 
fo»  the  time  he  was  in  custody.  On  this  statement  I  think  tiwce 
was  not  any  dissolution  of  the  contract ;  the  master  might  bsfe 
dischiirged  him,  but  he  did  not :  he  must  then  have  returaed  on 
the  footing  of  the  old  hiring.  It  is  said,  indeed,  that  there  was 
an  interruption  of  thd  service,  but  during  the  ~  whole  time  be 
was  subject  to  his  master.  It  was  under  the  authority  fi  ^ 
contract  that  liis  master  acted  when  he  punished  him  for  i^- 
conduct ;  therefore  it  was  not  a  dissolution.  The  master  migbt, 
perhaps*  have  elected  to  dissolve  it,  but  he  has  not  done  to. 
r^either  do  I  think  this  was  an  interruption  of  the  service  to  i)re- 
vent  a  settlement.  —  Bailby  J.  The  relation  of  roaster  as* 
servant  continued,  notwithstanding  the  commitment  of  the  b^*^ 
procured  by  the  master.  The  commitment  did  not  set  free  the 
servant  from  his  contract  to  ^o  wherever  he  pleased  sfter  thew^ 
prisonment  ceased.  Tliat  would  be  allowing  him  to  avail  bneiw 
of  his  own  wroogfal  act.  Then,  as  to  the  service  during  toe 
nine  days,  perhaps  the  servant  could  not  strictly  be  said  to^ 
SKtnalty  serving  while  in  prison,  but  there  toas  a  senncejbr  more  i^ 
a  year  under  a  hiring  Jbfr  a  year.  —  Dampier  J.  It  seems  to  me 
that  the  master  had  no  intention  of  dissolving  the  con^^J^ 
instead  of  that,  he  hastens  back  tlie  return  of  the  servant  bf  ^ 
ging  off  his  punishment  for  the  whole  of  the  period,  except  mov 
days.  —  Orders  quashed. 
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476.  Rex  v.  Bray,  T.  T.    5^G.  S.   SM.&  S.90.  —  Remoral  Wbcrathcnun* 
from  B.  to  G.  Af.-*Order  quashed,  subject,  ftc.  The  pauper,  being  ter  of  atertant 
lettJedin  G.  Af.,  at  Old  Michaelmas  1806,  hired  himselffor  a  year  voder  a  yrariy 
to  one  H.     He  continued  to  live  with  H.  in  C,  until  28  daja  ^1^'?!  ***5* 
before  the  expiration  of  the  year,  at  which  time  H.  gave  up  his  s5!!*-. 
fimm-ng  bonnes.,  .old  hi.  .tock  by  public  auction,  Ld  pafd  off  {fpth^^^ 
»d  discharged  the  pauper,  and  all  the  other  servants  in  husbandry,  sold  his  icoek, 
pijingehem  their  full  wages:  and  he  also  then  told  the  pauper  ud  paid  off  md 
snd  tfc  other  servants  that  they  might  go  where  they  liked.    The  ditcharged  the 
pauper  having  accepted  his  wages,  took  away  his  clotheS  and  wToSiVsw-    ' 
left  W%  house,   and    worked   with  another   person   with    f/.'s  vanto,  pafinc 
hovrledge  during  the  28  days  which  formed  the  remainder  of  them'dwu-  fbll 
tire  jear.-- Lord  Ellenborouoh  C.J.     We  take  it  that  the  waget,  and  tell. 
Sessions  did  hold  this  to  be  a  dispensation ;  but  then  a  question  *°^  *ham  to  go 
occurs,  Why  did  they  so ?  What  is  to  be  the  limit  to  this  doctrine  KkSTMdUie 
of  dispensation  if  it  is  to  be  carried  thus  far  ?     It  should  seem  as  gerrant  took  faia 
if  the  master  might,  at  the  end  of  a  day,  or  a  fraction  of  a  day,  if  wages,  left  the 
be  has  no  longer  occasion  for  his  servant,  send  him  away,  and  house,  and 
thereby  dispense  with  the  whole  year's  service.     But  is  not  this  '^^"^  ]^* 
ifirord  ?    Where,  indeed,  the  relation  of  master  and  servant  con-  "JJX^^"* 
tinoes,  but  the  master  foregoes  the  benefit  of  actual  service  for  |^g  know, 
put  of  the  time,  that  has  been  held  a  dispensation ;  but  here  is  iedge»  during 
erery  thing  which  can  be  predicated  of  a  dissolution  of  the  con-  the  S8  days: 
tnct,  for  Uie  master  paid  off  and  discharged  the  pauper  with  the  Held,  that  this 
r«t  of  his  servants,  and  the  pauper  lefk  the  house,  and  engaged  J[^  ^iSeoon- 
bimsdf  with  anothermaster  auring  the  remainder  of  the  year.     I  tract,  and  it^"* 
cannot  but  say  that  I  am  sorry  for  some  of  the  cases  on  this  appearing,  upon 
wbject,  which  have  created  such  an  artificial  system.  I  think  that  the  case  stated 
not  only  the  decision  of  the  Sessions  in  this  case  is  unreasonable,  ^J  **!!!-?"!?"* 
but  that  several  of  the  cases  on  which  it  professes  to  stand  are  ™liZJl 
unreasonable  also.  —  Le  Blanc  J.     Rex  v.  St,  Bartholomem  («),  Semwmdof 
vas  under  special  circumstances.    Here  the  pauper,  after  quitting  iu  being  a  dis- 
the  service  of  //.,  worked  under  a  distinct  engagement;  and  penMUion, 
thoojh  not  such  an  engagement  as  would  gain  him  a  settlement,  though  the  Ses- 
rtil!  It  was  inconsistent  with  the  continuance  of  his  former  con-  g^5*yy^  "*" 
*n«L—  Batlet  J.     The  moment  the  pauper  quitted  the  service  f^^  n^  Comt 
bewaito  be  at  full  liberty  to  contract  a  new  relation,  and  he  did  quashed  the 
*(>•— Dampier  J.    The  master  pays  him  his  wages,  and  tells  him  order  of  Ses. 
to  go  whither  he  liked,  and  the  pauper  accepts  his  wages,  and  "ioo** 
CMrtracts  a  new  relation  during  the  time.  —  Order  of  Sessions  (a}^iiitf,p].445. 
qoashed. 

♦77.  Rex  v.  Polestvorth,  E.  T.  59  G.  8.  2B.  &  ^4.483.—  Re-   Where  a  pauper 
»OTal  from  K.  to  P.  — Order  confirmed,   subject,    &c.  — The  ^^^^^^ 
psoper  was  hired  by  H.  of  P.  for  a  year,  commencing  from  the  jj^ii'till  ^"** 
<isjr  after  Falsdey  fair,  the  Tuesday  after  Michaelmas-day*     The  within  a  few, 
psQper  remained  in  the  service  at  P.  till  a  fortnight  before  Afi-  days  of  the  end 
f^mas  in  the  following  year,  when    he  went  to  Middleton  of  the  year, 
•stirtcs,  having  previously  asked  his  master's  leave,  who  refused  ^*»  without 
to  let  him  go  there.    The  following  day  the  pauper  asked  his  ^^^^"^^ 
■sster  what  work  he  was  to  do ;  the  master  told  him  that  he  statutes  to  bin 
*"ght  go  where  he  had  been  the  day  before,  and  that  he  would  himself  for  the 
*st  emj^oy  him  any^  more.  The  pauper  asked  the  master  to  pay  his  next  year;  and 
»«ges,  and  said  if  he  did,  be  would  go.     The  master  refused,  and  J?  *H*  ^'•^ 
wd  he  would  obtain  a  summons,  which  he  did ;  but  neither  of  f^that"wem 
^on  attended  the  magistrate  on  that  summons.    The  pauper  left  before  a  magi^. 
nis  master^s  hou9c  on  the  day  the  summons  was  served  ;  two  days  trate  with  his 
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■^„*^  itna  aft^w^pfidU»  tim  pauper  called  at  hia  mavCer's  luNiae ;  and  the  ntm 
there  ofteroi  to  day  they  both  waot  to  P.  statutes,  wheD  the  pauper  hired  biinielf 
lenrc  bv  jrwr  tp  a  new  oiaiter)  fnpm  the  day  aftpr  the  next  F*  fair.  Ou  the  (b| 
out ;  hni  vfoa  ^^j^  p^  statutes,  the  pauper  summoned  his  master  before  tlie  magii- 
ibSwr^  jton  ^^^^  When  before  the  n^agistratey  the  pauper,'  in  answer  to  s 
wiM  4irticaf3r  (|ujestio|i  put  to  ham  by  the  majg^trate,  said  he  irai  vrilliag  to  serw 
and  di4  iMft  re*  hia  tifne  04U ;  but  tEe  master  said  he  would  not  take  him  again.  The 
turn  to  hit  Mr-  magistrate  then  directed  the  piaster  to  pay  the  pauper  fail  whole 
Ih^i^"*^  wages;  which  the  pauper  topk,  and  was  satisfied ;  and  wentiobii 
^y*?*^^  grandfather's,  where  he  remained  tiU  the  day  after  F.  fair, when  he 
■■:,.-^fiPtp^ny  aotared  upon  bis  new  maater's  fc^rvipe.  Jbe  cases  of  R€x  v.  LaA 
ftirii  wnice  ifl)t  and  Rex  v.  Kings  Py<m  (&)»  were  cited.  •—  Abbott  C«  J.  it 
tm  thsfter  bed  seems  to  me»  that  tba  Court  of  Quarter  Seasions  were  quite  right  in 
^qiM«  Held,  i^^ugiog  iq  consider  this  as  a  case  in  which  the  contract  between  the 
unntodcnlv  Parties  was  dissolved.  There^nbenodisaolutioiiwiliboutaiouUnl 
to  ■  diiprawp  consent  of  the  parties,  pr  some  justifiable  /cause  of  complaint  on 
tioo^intl^hM  the  part  of  the  master;  but  here  he  quarreled  with  the  pauper 
service  for  ihe  without  sufficient  reason,  for  the  pauper  bad  done  op  mpis^l^ 
"»™*»d«f^  according  to  Rex  v.  Idip  (c),  he  hod  a  right  to  dPr  There wni 
SftthTuiti^y  tlierefore^^o  justifiable  ground  for  dismissal.  Then  is  there  say 
gained  a  Mtd»*  ■outual  ccMAsent  ?  It  appears  that  the  parties  went  before  a  nugii- 
meat.  tiiatOf  and  the  pauper  then  stated  that  he  was  willing  to  continue  in 

(a)^iiie,pL47i.  ^  service;  the  master,  however,  peremptorily  refused,  ufMS 
ib)Ajae  pi. 468.  ^^'^  ^^  pauper,  after  receiving  hi^  full  wag«^,  said  ^at  he  wn 
/  x^d^wdAQK  satisfied;  but  he  neither  cpptracted  nor  ofered  to  contract  asj 
{c)An$0j^.^93,  pther  service.     And  I  think  that  there  is  nothing  inthiscaaeto 

show,  that  if  on  the  following  4uy  his  master  had  orden^  the 
pauper  to  r^etiu'n  into  his  service*  he  would  not  have  been  bound 
90  to  do.  X  diink^  therefore,  that  the  order  of  Sessions  wai 
right  —  BAYitEY  J.  The  case  ^f  Jtex  v.  IsUp  aeems  to  me  to  be 
in  point.  There  the  servaqt,  as  in  ibis  case,  after  having  bees 
cemsed  permission  to  go  .to  the  statutes  for  the  purpose  of  ge^iog 
anotlier  place^  went  without  such  perijni^sion ;  and  the  miuter 
refusing  to  receive  him  back,  the  Court  held  that  it  ampu||4fld 
only  to  a  dispensation,  and  not  to  a  dissolution  of  the  contxaot.  h 
the  two  cases  which  have  been  oited,  the  servant  either  cqntrsoted, 
or  oflfered  to  contract,  a  service  with  another  master,  ,and  .that 
mai^rially  distinguishes  them  from  the  present  case,  as  (ippcsn 
(a)^»iie,pU72.  from  Rexv.  Hardhom  mik  Nemton,  (d).    The  only  groqii4i  for 

deciding  in  favour  of  a  dissolution,  are,  either  mutual  .conseDt  or 

some  wrongful  act  of  the  servant ;  but  here  all  that  is  stated  is  a 

wrongful  act  on  the  part  of  the  master.     And  as  to  the  servsot 

stating  that  he  is  satisfied,  that  is  easily  .to  be  explained ;  for  hii 

whole  wages  beine  paid,  he  was  satiitied  that  the  remainder  of  his 

service  should  be  dispensed  with.— Hol&oyo  J.    There  is  notbiif 

in  this  case  stated  to  show,  with  sufficient  (|i§tinctness,  that  the 

servant  consented  to  put  an  end  to  the  contrapt.     I  think  that  his 

pot  having  contracted  any  other  service  hefoira  the  end  of  the 

year  inconsistent  with  hie  return  to  that  of  his  master  distinguishes 

this  case  from  those  which  have  been  citef).  n-  Bk^t  J.  coficurreiL 

«*-  Order  of  Sessions  confirmed. 

Wlief«  8  mes.         *78.  Rex  v.  HaUow,  JS.T.  5G.4.  2  jB.  &  C,  739. -- Upon  SB 

ter,  who  hed       appeal  against  the  removal  of  Hemett,  E.  his  wife»  and  two  chiidceoi 

hired  e  servant    from  P.  to  Jf.,  tlie  Sessions  confirmed  ^le  order^  subject,  ^c. 

for  a  jear,  at      Jhc  pauper,  HetueH,  gained  a  setticment  in  the  pari&h  of  ti\ 
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about  Ji  yetn  9ig/i^  by  a  biriog  and  service  far  a  year  in  dwr  i^e  etpintkm 
piriih.    At  the  expiration  of  that  service*  the  pauper  weai  into  the  of  1 1  mootfas 
lervioe  of  one  P.  of  the  parish  of  2\,  having  been  previoualj  madeaeom- 
hked  by  P^  at  P.  mop,  a  few  days  before  Oid  MkhafimtUt  wheo,  pj^^nt  against 


the  {NHiper's  service  in  H^  expired*  to  serve  him  the  said  P.,  ea  j^J^^^^JT  * 
vaggooer's  boy» from  the  said  OU Michadma*  to  the  Old MkhaeU  VkI theku^' 
mu  foIJewiag»  at  the  wages  of  5L    The  pauper  went  into  the  under  tha  pro. 
isrvice  of  the  said  P.»  according  to  this  hiringf  and  remained  vinonsof  the 
wtbbini, serving  in  the  parish  of  T^till  about  a  month  before  the  ^^'^  c-i9> 
Old  MkhodwasHhtf  at  which  his  service  with  P.  was  to  end,  ^^'1^"°^^^ 
aocordiog  to  the  said  hiring ;  when  disputes  having  arisen  between  to  n^  b^l^iTor 
P.  sad  the  pauper*  in  consequence  ef  his  having  charged  the  conectiiMi  te 
pauper  with  misconduct,  P.  caused  the  pauper  to  be  summoned  <»»  cak 
to  aaawer  such  charges  before  P.  Cr.,  one  ot  the  justices  of  tl^e  ^^^* 
peace  for  the  county  of  W.    P.  and  the  pauper  appeared  be-  uJ^a^^^ 
kreP.G^  and  the  complaint  was  accordingly  heard,  and  upon  end  of  the  year 
tba  hearing  it  was  agreed  between  P.  G.  so  being  such  justice  as  for  which  he 


l^aad  P's.y  that  the  pauper  should  either  beg  his  (P.)  had heen hind: 
pardon,  and  be  received  baek  into  his  service  again,  or  if  the  Held,  that  ihie 
piaper  refused  to  beg  his  pardon,  that  he  should  remain  the  rest  ^.^  abiding 

'fi&  •        "   rr»i.  i»j^u         rk*  J         "*  the  matter  ■ 

of  ma  year  m  pneon*    The  pauper  refused  to  beg  P.  s  pardon,  gwvioe  for  a 

vbereupon  he  was  committed  to  the  hpuse  of  correction,  to  be  whole  j«ar 

there  kept  to  bard  labour  for  one  calendar  month.    The  year  for  within  the 

which  the  pauper  had  been  so  hired,  expired  two  days  before  the  meaning  of  the 

etpimtion  of  the  calendar  month  for  which  he  was  coramiited.  f^^!!lfl^^'' 

The  pauper  remained  in  the  ^aol  during  the  whole  of  that  month,  g^rvant  thereby 

and  left  the  gaol  at  the  expiration  thereof.     During  the  time  of  gained  a  MtUe. 

hii  hnpriaooment,  the  pauper's  clothes  remained  at  the  house  of  ment. 

P'9  in  T, ;  and  when  the  pauper  left  the  gacrf,  he  went  to  P.*4 

house,  and  took  away  his  clothes,  and  received  from  P.  all  his 

vages,  with   the  exception  of  ?«.,  which  P.  deducted  for  the 

tiaie  the  paiiper  had  been  in  gaol,  and  he  then  quitted  P**» 

boaie. —  Abbott  C.J.  I  am  c^  opinion  that  there  was  a  com* 

pkte  service  for  a  year,  notwithstanding  the  oommitmeat  under 

AeflQG.2.  c«  19.;  but  I  wish  to  be  uackrstood  as  speaking  of  a 

efNamiiBient  under  that  statute  only.    The  second  section  is  for 

thepoaiahaBeBt  of  servants  in  the  character  of  servants.    It  gives 

^  nagistrate  power  to  put  an  end  to  the  service,  if  he  thinks  fit; 

^hen  that  power  is  exercised  it  puts  an  end  to  all  question  of 

KtUement.     But  the  statute  gives  another  power  also,  vi^.  that  of 

inpiiaoning  the  offending  party  for  any  period  not  exceeding  one 

maoth.    If  an  imprisonment  for  a  month,  under  that  provision,  de^ 

tea  the  settlement,  imprisonment  for  a  week,  of  even  for  a  day^ 

Bitttt  have  the  same  effect.     There  is  nothing  to  show  that  the 

l^giabture  contemplated  or  intended  to  produce  sudi  an  effectp    I 

therefore  think,  that  a  servant  committed  under  the  statute  in 

queatimi  must  be  considered  as  abiding  in  the  master's  service, 

vttbin  the  meaning  of  the  B  &  9  W.  S.  c.  30.    It  follows,  that  in 

this  case  the  pauper  gained  a  settlement  in  21,  the  order  of  Ses- 

■eos  must,  therrfore,  be  quashed.  —  Baylsy  J.  I  am  of  opinion 

that  this  case  falls  within  the  distinction  taken  by  Le  Blanc  J.,  in 

fcx  V.  Barkm-upon-ImelLia)    He  there  says, ''  It  was  under  the  (a)Jni€fplAJ5f 

"  aathority  of  the  contract  that  his  master  acted  when  he  ^nished 

'*  him  for  misccmduct,  therefore,  it  was  not  a  dissolution.**    So 

bere  the  pauper  was  imprisoned  at  the  instance  of  the  master^ 
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'  The  latter  migfat  haye  pretsed  for  a  dissolution  of  the  eontnct, 
but,  instead  of  that,  there  was  an  understanding  between  him  and 
the  justice,  that  the  pauper  should  either  beg  his  master's  pardoo 
or  remain  the  rest  of  the  year  in  prison.  It  has  been  conceded 
that,  that  does  not  operate  as  a  dissolution,  and  I  think  it  maj be 
put  either  as  a  constructive  service  or  a  dispensation.  In  the  case 
cited  it  was  hdd,  that  the  servant  gained  a  settlement,  aod  I 
cannot  see  why  the  imprisonment  should  have  a  different  effect  at 
die  end  from  that  which  it  had  in  the  middle  of  the  year.  It  bu 
been  urged  in  argument,  that  the  master,  by  taking  the  servant 
back,  is  to  be  considered  as  dispensing  with  his  service  during  hit 
absence.  But  the  contract  not  being  dissolved,  if  the  servant 
were  released  from  prison  before  the  end  of  the  year,  the  master 
virould  be  under  the  necessity  of  receiving  him.  For  these  reasoos 
I  am  of  opinion,  that  the  pauper  gained  a  settlement  in  T.,  and 
tliat  the  order  of  Sessions  must  be  quashed.— -Holrotd  J.  There 
is  a  great  difference  where  the  servant's  absence  from  aetuil 
service  arises,  as  in  this  case,  at  the  instance  of  the  master,  and 
where  it  is  occa^oned  by  any  criminal  act  done  by  the  servant, 
and  independently  of  the  master.  The  ground  of  the  committoent 
of  the  servant  was  absence  from  his  duty  for  a  day :  possibly  the 
master  might  have  had  a  right  to  discharge  him  fbr  that  neglect, 
but  he  neither  did  that  of  his  own  authority,  nor  applied  to  the 
justice  to  do  it,  so  that  the  relation  of  master  and  servant  coa- 
ttnued.  I  think  that  the  service  also  continued,  just  the  same  as 
if  the  occurrence  had  happened  in  the  middle  of  the  year.  The 
servant  being  imprisoned  and  punished  as  a  servant,  might  have 
insisted  upon  going  back  to  his  master,  or  the  roaster  might  have 
compelled  him  to  refum,  as  soon  as  he  was  discharged  out  of 
custody. —  LiTTLEDALE  J.  In  this  case,  neither  the  master  nor 
the  justice  having  discharged  the  servant,  the  relation  df  maater 
and  servant  continued.  Then  th^  servant,  when  in  prison,  did  not 
absent  himself  voluntarily  from  the  master's  service.  The  ini* 
prisonment  was  at  the  instance  of  the  master,  the  servant  might 
still  be  ready  and  willing  to  work  for  him.  I  am,  therefore,  of 
opinion,  that  it  must  be  considered  as  a  constructive  service,  sad 
suflBcient  to  gain  a  settlement  in  T.  The  order  of  removal  to/T. 
was,  therefore,  bad.  —  Order  of  Sessions  quashed. 
A  pMiper  was  479.  Rex  v.  Market  Bostoorthy  E.  T.  5  G.  4.  2B.&  C.757-  -* 
hind  to  wtm      Upon  an  appeal  against  the  removal  of  H»  S\,  single-woman,  from 


**  ^^,^^  F*  to  M.  B.,  the  Sessions  confirmed  the  order,  subject,  Ac —The 

wedu  before  pa^pcr  was  hired  by,  and  lived  with  Mrs.  IV.  in  the  parisli  of  Af-^i 

dieezpiradon  ^^^^  Shrove  Tuesday  1821,  until  Old  Michaelmas-day  foWo^'i^' 

of  the  period  of  Three  weeks  before  the  last-mentioned  day,  Mrs.  W*  asked  the 

aervioe,  the  pauper  "  to  Stay  again,"  to  which  she  replied,  that  she  had  no  oh* 

nustrew  asked  jectton  if  they  could  agree  about  wages  ;  they  agreed  for  8/.  \0t^ 

suy^agun^^  and  Is,  earnest  was  paid.     At  the  hiring  nothing  was  said  as  to 

The  pauper  ^^  ^^^^  ^^T  which  the  pauper  was  to  serve.     There  was  do  in- 

replied  that  she  terval  between  the  first  and  second  service.     A  fortnight  before 

bad  no  objec-  Old  Michddmas  her  mistress  said  to  her,  "  Hannah,  I  have  hired 

tioniftfaey  "you,  but  mentioned  no  time;  remember  you  are  hired  for  51 

SotS  IS^  "  '^eeks."     To  this  the  pauper  said,  "  Very  well."    The  pauper 

Theydid^ree  J«^«J  ^"A  Mrs.  W.  until  Old  Michaelmas-day  1822-     She  asked  ie 

for  3L  ia».,  have  her  week  just  bejbre  Christmas.     Mrs.  W.  said,  "  You  shall 

And  u.  earnest  «<  have  three  or  four  days  now,  I  cannot  spare  you  the  whole  wecfc/ 
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Sbe  lUid  airaj  three  soccessive  days  and  nights  then*  and  bad  the  wai  paid  j  no- 
other  four  days  Bt  different-  times  during  the  year,  returning  on  ^|"S  ^*^  t**^ 
eadi  of  them  to  sleep  at  her  mistress'sy  and  her  mistress  gave  her  f'^  ^  ^  !|!V 
two  or  three  holidays  besides.     She  never  was  absent  without  her  Sw^uper  w» 
m\ttie»*s  permission,  and  always  returned  into  the  service,  and  at  to  serve,  but  a 
die  end  of  the  year  received   her   wages.  —  Baylby  J.     The  week  after- 
question  in  this  case  ought  to  have  been  decided  by  the  Court  of  ^<ls  the 
Quarter  Sessions,  but  inasmuch  as  great  ex  pence  has  been  incurred  ""'^[^  ^^ 
we  will  pronounce  our  judgment  upon  the  facts  stated  in  the  case.  «f  j  iia^"||^^ 
^d  I  am  of  opinion  that  a  settlement  was  gained  in  M.B.    It  you,  but  men- 
appears,  that  three  weeks  before  Old  Michaeitnas^  the  mistress  tionednotimo; 
aiked  the  pauper  to  stay  again,  to  which  she  replied,  that  shp  had  remember  that 
■0  objection  if  they  could  agree  about  waj^es;  they  did  agree  for  V^^  ****?**•# 
S^lOr.,  and  U.  earnest  was  paid.    Now,  it  is  quite  clear,  ihat  that  to  which  the** 
eoDstituted  a  general  hiring  for  a  year,  and  the  question  is,  Whe-  pauper  asMit- 
tber  the  subsequent  conversation  between  the  mistress  and  the  ed:  Held,  that 
lerrsot  amounted  to  an  alteration  of  the  original  bargain,  so  as  to  this  wa^  a  good 
eoovert  that  which  had  been  a  hiring  for  a  year  into  a  hiring  for  ^^""^  ^  * 
51  weeks  only,  or  whether  it  was  a  dispensation  by  the  mistress  ^^*'* 
with  one  week's  service  ?     Now  it  is  laid  down  in  Mr.  Nolan's 
Treatue  on  ike  Poor  Lotos  (a),  that  where  the  absence  of  the  servant  (a)  Voi.  i. 
takes  place  on  the  master's  account  and  at  his  request,  the  Courts  p.  99S. 
hare  been  inclined  to  infer  a  dispensation,  inasmuch  as  the  absence    - 
orinaates  with  him  in  whom  the  power  of  dispensation  is  ves.ted, 
and  ia  only  acquiesced  in  by  the  servant.    Now,  apply  that  rule  to 
the  present  case.     There  having  been  a  general  hiring  for  a  year,  . 
the  mistress  afterwards  states  to  the  servant  that  slie  had  hired  her, 
hat  that  she  had  mentioned  no  time,  and  desires  her  to  remember 
thi^t  she  was  hired  for  51  weeks;     The  servant  made  no  overture 
to  the  mistress  for  a  change  of  the  original  agreement.   According 
to  the  above  rule,  therefore,  this  ought  to  be  construed  to  be  a 
diipeoaation :    the  mistress-  acknowledges  that  there  had  been  a 
hihng,  and  if  she  intended  to  explain  the  original  agreement,  her 
explanation  of  it  was  false ;  for,  in  the  first  instance,  there  is  a 
hinogfor  a  year  at  an  entire  sum  of  S/.  10;.,  and  there  is  no  sti- 
pulation afterwards  that  the  pauper  was  to  be  paid  wages  for  51 
veeks,  at  the  rate  of  31.  IQt.  for  the  whole  year.    I  think,  there- 
fote,  that  there  was  no  alteration  of  the  original  bargain,  but  that 
^e  was  a  dispensation  with  the  service  of  the  pauper  for  one 
veek,  and  I  think  that  the  Sessions  were  wmranted  in  considering 
this  either  a  case  of  dispensation  or  of  fraud.    I  cannot  distinguish 
this  case  from  that  of  Rex  v.  Sulgrave.  {b)    There  the  pauper  W^nie,ph4S4. 
Vis  hired  in  February  to  serve  till  Old  Michaelmas.    On   the 
Friday  before  Old^ichaelmas^  his  master  asked  him  if  he  would 
ttaj  again,  the  pauper  said  he  would  if  they  could  agree  about 
vaiges,  and  asked  5l*5su  which  the  master  thought  too  much. 
Afterwards  the  master  said  he  would  give  him  5/.  5s.,  and  he  gave 
him  \s,  in  earnest ;  but  while  he  was  putting  his  hand  in  his 

C^ket  for  the  shilling,  he  said,  you  shall  go  away  a  fortnight 
ore  MichaelmaSf  because  of  your  settlement,  and  that  he  would 
give  him  that  time  to  get  what  he  could,  to  which  the  servant 
Mented.  It  was  held  £at  this  was  a  mere  dispensation  with  the 
lerrice  for  that  time,  and  not  such  an  exception  out  of  the  original 
^tract  as  would  make  the  hiring  insufficient  for  the  purpose  of 
pomfig  a  settlement ;  and  Ashhurst  J.  in  delivering  his  juagment. 
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Raid,  *'  that  the  ccmtract  was  complete  before  any  thing  was  M 
**  relative  to  the  fortnight's  absence ;  and  that  this  was  a  di8pei» 
^  Btion  with  the  senrice,  and  not  an  exception  out  of  ^  origifld 
*'  contract  An  exception  is  a  stipuUition  on  the  part  of  the 
**  person  for  whose  benefit  it  is  introduced,  but  here  it  was  rnit 
**  made  at  the  request  of  the  servant,  but  en  die  offer  of  the 
"  master/'  Upon  the  authori^  of  that  case,  as  well  as  apon 
generai  principles,  I  am  of  opinion  that  the  Sessions  were  w«^ 
ranted  upon  these  facts»  in  coming  to  the  conclusion  that  there  V0 
a  hiring  for  a  year ;  mid  that  ttere  was  no  exception  ia  the  o«f- 
tract  of  hirkig,  but  a  mere  dispensation  by  the  mistress  with  one 
week's  service :  and  I  liiinky  therefore,  that  die  order  of  Sesaon 
aught  to  be  confirmed.  —  ONrder  of  Sessions  confirmed. 

XIV.   Of  Evidence  of  Hiring  and  Service. 

The  decbmtion       480-   Rex  v.  Nutiof,  E.  T.    12G.S.   J5«rr.  S.  C.701.  — Two  i 
of  cfae  pwipei'i   justices  removed  J*  AC  from  N.  to  J9.,  but  the  Sessions  qasilied 
ikther  made  to    the  order,  and  stated  the  following  case :  J.  P.  was  hired,  is  dw 
^  T^^VITP®**'  presence  of  T.  M^  since  deceased,  the  pauper's  fitther,  by  T.  S, 
l^^»rffi4t  ^^ ^^  P««*  ^^  ^»  *«>  •«'*«  for  a  year  aa  undcr^auter to  T.  M.; 
yetf^aodwrred  «hea  it  was  agreed,  that  J.  P.  and  M.  should  ooaie  into  diSj 
it  in  a  particu-    service  of  &•  on  the  day  after  MtcAaelsMUod^  then  next;  tiall 
lar  parish,  is       p.  and  Af.  did  accordingly  come  into  the  service  of  &  on  the  day  i 
admissible  ^^^  Mickaelmtte-day ;    that  P.  terved  S.  during  the  year,  at 

Siu^iilto  Ae  woder-carter  to  M.;  that  then  P.and  Af.  left  the  service  of  &^ 
settlraient  of  that  he*  P^i  received  his  year's  wages;  and  that  /•  M.^  tbsj 
hisson.  But  pauper,  never  gauMdaayacttlemeat  Ml  his  Own  F^ht:  That  JLAf'il 
see  Rex  o.  Fry-  |he  widow  of  T.  NL,  deposed,  «'  That  her  late  ho4MUid,thc  Afi^ 
stone, polypi,  a  chaehuU'^u,  in  the  oiomiK,  after  T.  M.  left  the  serriceof 
aL^^""'  <«  T.S.  of  die  parish  of  B.,  told  her  he  had  hired  himself  -^ 


^^^.      <'  fitfoier  J.  &  to  the  parish  ailMdd;  mid  had  likewise  told  h< 
cofiird.  ^*  that  he  went  into  the  service  of  J.  S.  in  the  parish  of  /•»  >t  * 

**  MickaehuUf  in  oonaequence  of  such  hiring;  and  that  be 
'<  tinued  in  bis  earvice  tiii  about  a  month  before  the  MuJui 
^  following  ;  at  which  time,  to  wit,  about  a  month  before  ^*^^ 
**  nuu^dayt  the  said  ^.  turned  him  going;  and  diat  he  also  toll 
*'  her,  that  he  was  so  turned  away  because  he  should  not  gain^ 
<'  setUenient  in  the  parish  of  /. ;  but  did  not  tell  her  that  ^^^ 
**  i/.  did  giipe  that  or  any  other  reason  for  turning  him  ^^^ 
And  the  said  R.  further  deposed,  '*  That  T.  M.  frequentljr  t^ 
<'  her  he  was  turned  away  gainst  his  will." .  And  the  said  X 
further  deposed,  «<  That  she  was  married  to  T.  Af.  at  Easter,  4 
"  the  year  in  which  T.  M.  told  her  he  was  in*  the  service  of  tM 


~  —  away, ^ ^ .  ^  -    ^    . 

so  nMch  of  i2.  wAf  .'s  evidence  as  related  to  the  decknations  of  M 
husband's  evidence,  being  consideved  by  the  Court  as  mere  beii 
Bay,  was  rejected,  as  not  being  admiasible  in  evidence.  •<*I^ 
MAMSFi^LDiheld  the  settlement  in  B.  to  be  aufficiendy  prov^ 
4here  is  evidence  enough,  both  of  a  hiring  for  a  year,  w  of^ 
service  for  a  year :  bMiles,  the  CouDt  should  lean,  he  mid,  ^ 
favour  of  settleraeats.  — Aston  J.  lilcewise  held  the  settlement  i^ 
be  in  B.s  he  thought  the  hiring  for  a  year  in  that  parish  to  N 


stticSeotly  proved;  atid^  cmMequenUy,  that  the  SeMiotts  liad 
dow  wron^,  in  determining  that  a  hiring  for  a  j^ar  #aB  n^  provMl. 
-"  He  also  thought  them  id  the  wroiigy  ib^  rcjeoiiag  tlie  evidene^ 
9iIL  M.;  fair  the  widow's  aecouat  of  her  ^flunily  ought  to  have 
been  received :  but  be  was  of  opi]iioii»  that  if  it  bad  been  recoi ved» 
it  would  not  have  amounted  to  a  proof  that  the  turning  U10  man 
swsya  month  before  the  tiino  wlui  flraiidulent;  oOnseunently  k 
iMiit  have  appeared}  upon  tlie  wh^e  ^idei)oe  given  by  tnia  man's 
widowj  that  he  had  not  gained  a  subsequent  settlement  in  /» ^> 
The  Older  Of  Sesstohs  was  quashed* 

461.  .R«:r  V.  Hoh  Trinii^,  m  WttrO^m,  H.  T.  92  G.3.  CaUL  14L  Evidence  oT « 
-^The  case  stated,  that  it  was  proved,  that  the  pauper's  husband  puiper'g  iiavin^ 
vttbora  in  tte  psrish  of  A  A.  in  \kkt  county  of  Z>»/  and  it  was  ^^"^i^  ^ 
sbo  proved  by  die  pauper,  £.  5^  that  her  husband  was  abroad  ^Sj^^[x^^ 
I  beyond  sea^  and  had  been  so  for  two  years  past,  if  alive ;  that  ta  bts  having  sua 
i  iter  kik>w]edge  he  lived  in  the  capacity  of  an  ostler  with  Mrs«  L^  UMtbe  was 
\  sf  tlie  psrish  of  the  //•  T*  in  W,^  some  years  since  deceased,  at  settled  in  Uie 
f  lier  bouse  there,  about  two  yearS)  where  she  had  ieen  htm  brew  (  P^^«  ^ 
ti  but  whether  there  was  any  agreement  or  hiring  relating  to  sacii  J^jS^I^eaiat 
i  lenriee,  was  not  proved ;  iMit  that  she  bad  heard  her  husband  say>  he  ww  iiircd 
be  was  scfttled  in  the  parish  of  the  H.  T*  in  W\  — »  Lord  Maks:-  for  a  year. 
9»Li>:  The  SetoioDs  have  drawn  their  conelusion,  that  he  was 
aAd  I  thmk  they  have  done  right.  —  Bulls  a  J.    Though 
tbe  evidence  is  i^igfrt,  thene  is  nothiag  to  contradict  it.  —  Wf  llbs 
ited  AsRHuasT  J.  coneurring,  the  rde  was  discharged,  and  both 
w:i>rders  aflhtued. 

482.  Rei  r.  l^.  Semkkre,  Lend^^   T.  T.    m  G.S.    EoiroH's  The  declaration 
SS.'^Fi  and  her  tliree  children,  bemg  removed  from  B.  to  S^  of  a  husband,  as 
>  tftB  8Bssfo)f8  confmmed  the  ordar,  and  stated  that  t)w  tofiurtacon- 
aper  was  borti  iu  Si.  L.,  that  dbOut  19  yewa  since  she-  mar*  wning  his  set- 
edber  late  fcisbaad  C.  F.,  who  died  about  «  year  and  a  half  STTSSS** 
^ ;  that  some  timie  before  his  tleath  her  said  IrasMmd  did,  in  her  ,1^  hjs  ^. 
nee  aAd  hearing,  infonm  the  Setflretary  of  the  Lying-in- Hos«>  cease;  but  if 
in  the  county  t»f  Af»,  tluit  he  was,  befiire  his  maitiage,  a  the  settlement 
en  articled  servant  for  tw^  yea*s  to  Si,  in  the  parisAi  ^  8t.  S.i  ^•p^  ?"  • 
KfSBd  that  he  duly  served  him  in  the  said  parish  two  years  aader  ^J^SJjtnmliit' 
^  aiid  articles;   that  the  service  was  cdmpleted  before  hns  Sm  be  shown 
Bttrriago  with  the  pauper ;  that  he  worked  at  buckle-cutting,  and  Uiat  inquiry  has 
^^''  ^  1/.  Is,  per  week ;  and  that  he  lodged  and  boarded  in  the  been  made  after 
of  h»  master,  for  which  he  paid  9*.  a  week.    It  also  ap-  *•  ^ritt«n 
that  the  master,  &,  had  been  dead  about  12  years,  and  bIusIbb^iw. 
the  pauper  never  saw  the  articles  under  which  her  husband  Frystone,  |wi^ 
ed ;  nor  were  the  articles  produced  at  the  hearing  of  the  appeal';  pi,  487.  contvL 
rwas  any  evidence  given  of  any  inquiry  afber  them. —  Ebar* 
orr  showed  cause.    The  only  question  is,  on  the  admissibility 
the  evidence.    It  is  not  usual  for  tills  Court  lo  enter  into  that 
00,  ot  to  intierpose  in  a  settlement-case,  after  the  evidence 
been  received  at  Sessions,  because  'the  evidence  might  have 
^  given.    But  this  -was  good  evidence,  and  it  is  an  invariable 
fttaH  Sessions  to  receive  evidence  of  w4iat  the  husbtfndor 
said,  when  dead,  or  run  away,  as  to  facts  concerning  the 
ent,  though  not  gerferally  that  he  was  settled.    There  are 
er 'exceptions  to  the  general  rule,  that  hear-say  is  no  evidenoa. 
^Hta bankrupt  says  belbi^  the  %et  of  bankruptcy  is  evidence; 
^)  ^d^  he  declares  an  intention  to  abscond,'  akhoogh  he  eaiuiot 
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be  a  wlmeM  to  prove  an  act  of  bankruptcy.    The  master  in  ihii 

,CMe  had  been  Uead  1  Shears;  and  there  wa». no  public  repoatoij 

where  such  agreements  were  kept,  so  that  any  inquiry  afier  tb 

articlea  now  was  idie :  they  cited  the  case  of  Res  v«  St.  MiehaA 

{a)Anu,p\.l'rs.  Bath  (a);  and  as  to  the  case  of  St.  Saviour ^    Southwark  Ukij 

t         said  the  probability  was,  that  there  was  no  indenture  of  appreif 

ticeship  ;   or,  that  it  was  not  stamped :    they  also  cited  Rex  t. 

(b)  SeejHM         ^^  KnoijjU.  (6)  •—  Syx«vB8TBR  and Gough,  contra.'  Thepractict 

pi.  596.      '        ^  Sessions  goes  no  farther  than  to  show  that  the  widow  naay  Iw 

examined  as  to  what  the  husband  said,  and  tlie  case  cited  oiiij 
proves,  that  where  an  instrument  is  lost,  or,  from  length  of  tioiei 
js  presumed  to  be  lost,  parol  evidence  is  in  all  cases  required; 
and  there  cannot  be  one  rule  for  Westminster  Hall,  another  for 
one  SesiHoos,  and  a  third  for  another  Sessions.  Here  the  settle* 
ment  depends  on  a  written  agreement,  which  is  not  produced,  oor 
shown  to  be  lost.  The  parish-officers  ought  to  have  gone  a  step  ikr' 
ther,  and  enquired  after  the  articles.  But  that  inquiry  is  negatived, 
and  therefore  the  evidence  is  not  competent.  •—  Willbs  J.  Tbe 
first  question  is.  Whether  the  declarations  of  the  husband  are  adr 
nuaaible?  In  general,  such  declarations  certainly  are  not;  but 
the  usage  at  Sessions  is  not  so  strict,  and  the  only  case  cited  m 
tbe  subject  seems  to  show  that  the  usage  is  so.  The  deehurationi 
of  a  bankrupt  are  evidence  only  as  to  the  quo  animOf  aod  do  not 
appjy  here.  On  this  point  I  think  the  order  might  be  supporteiL 
But  it  is  not  necessary  to  give  an  express  opinion;  because  on tlw 
other  point  the  case  seems  to  be  weak ;  for  it  is.  found  that  op 
inquiry  was  made  after  the  agreement,  and  what  is  said  in  tbe 
case  of  St*  M.,  B.f  is  decisive  to  show  that  such  ioqui<7  ^ 
necessary.  -^  Ashhurst  J.  There  is  no  occasion  to  give  as 
opinion  on  the  first  point,  not  that  I  should  have  aay  cUficuky 
concerning  it.  On  the  second  point,  there  is  no  rule  better 
established  than  that  the  best  evidence  must  be  given ;  there  were 
places  here  where  an  inquiry  might  have  been  made :  the  maiter'i 
executors  should  have  been  applied  to ;  or  if,  on  inquirvt  it  bad 
appeared  that  he  had  none,  that  might  have  been  sumcient^ 
Bui<LBR  J. '  I  am  of  tlie  same  opinion :  the  presumption  iS}  tbit 
there  were  two  parts  of  this  agreement;  but  it  is  not  even  ea- 
quired  whether  the  pauper  had  left  any  papers.  Althougii  it  <d*X 
be  probable  that  the  agreement  would  not  have  been  foua(l»  y^ 
an  inquiry  aAer  it  must  be  shown.  As  to  the  first  poiott  what 
has  been  said  of  the  declaration  of  a  bankrupt  does  not-  apply*  ^ 
the  case  of  St,  Michael,  Bath,  it  was  an  examination  bef<ype 
Justices,  and  in  Rex  v.  East  Knoyle  tbe  fact  was  found ;  and  tbe 
Court  took  them  as  found.  —  Order  quashed. 
If.  husband.  48S.  Rex  v.  L^th,   T.  T-  3S  G.  3.  5  T.  R.  327-  —  Two ju»li<« 

man  serve  for  a  removed  T.  C.  from  the  township  of  IV.  to  the  township  of  ^ 
year,  it  U  strong  x||^  Sessions  on  appeal  confirmed  the  order,  and  stated  tiiefal' 
r^i^  U^t  he  ^^'"«  ^^  •  ^"  ^®***^^  ^^  '*^®  respondents  it  was  proved  that  tha 
served  under  a  P&uper  was  the  legitimate  son  of  IV.  and  M.  C,  and  was  bocsia 
anuraei^kmng  L.  On  behalf  oi  the .  appellants,  in  order  to  show  a  derivative 
for  a  year.         settlement  in  the  pauper  from  his  father  in  a  third  township,  it 

was  proved  that  W.  C,  before  his  marriage,  was,  a  few  days  wxt 
Martinmas  1731.  seeii  and  known  to  be  in  the  service  of  o*^ 
M.  C,  in  the  township  of  B.^  in  the  said  county,  as  a  servaotn 
husbandry ;  and  wad  from  time  to  tinie  s^en  aod  known  to  ^  '^ 
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tim  e$pBcky  whh  Sf,  C.',  at  A,  fortofne  time,  upwards  of  a  year. 
Evicieoce  was  then  offered;  on  behalf  of  the  appellants,  to  prove 
Iht  M.  C,  who  was  Umg  before  dead,  had  declared  in  his  lifetime 
fimt  /F.  C.  had  been  hired  with  him  for  a  year ;  but  the  Court 
were  of  opinion  that  such  evidence  was  not  admissible.  It  was 
then  also  proposed  to  give  evidence  of  declarations  to  the  same 
e&ct  by  fV^  C,  who  was  also  dead,  touching  such  hiring;  but  ^ 
the  Court  also  refused  to  admit  such  evidence.  Whereupon  the 
Court;  being  of  opinion  that  there  was  no  evidence  of  a  hiring  for 
a  jear,  confirmed  the  order,  subject  to  the  opinion  of  this  Court 
opOR  the  propriety  of  rejecting  the  evidence  above  offered  of  the 
declarations  of  M«  C  and  fV.  C.  /  and  also  whether,  after  reject- 
ing such  declarations,  they  had  done  right  in  refusing  to  infer  the 
hinog  from  the  fact  of  service  proved  as  aibove  stilted.  —  When 
thii  case  was  called  in  the  paper,  Lqkd  Ksnton,  addressing  him* 
u\f  to  the  counsel  who  were  to  argue  it,  said,  that  the  case  was 
dnirn  up  in  too  loose  a  manner  for  the  Court  to  give  any  solemn 
jodgment  upon  it ;  for  in  some  parts  of  it  evidence  was  stated 
ifiitead  of  facts ;  and  the  Court  were  left  to  draw  inferences  which 
die  magistrates  below  ought  to  have  done.  But  that  if  the  See- 
lioDs  wished  to  know  whether,  from  the  evidence  stated  relative 
to  the  hiring  of  W,  C,  they  were  at  liberty  to  draw  the  conclusion 
sf  hia  heviog  been  hired  for  a  year  in  &ct,  the  Court  had  no  he- 
■cathm  in  thinking  that  they  might  legally  draw  such  an  inference, 
fletborefbre  thought  that  this  advice  of  the  Court  might  be  given, 
lathe  magistrates,  without  .the  necessity  of  entering  any  regular 
jadgment  upon  this  case  as  it  now  stood^  or  putting  the  parties  to 
Ae  expence  of  stating  the  case  again.  —  Wood,  in  support  of  the 
atdert,  shortly  stated,  that  it  had  been  always  understood,  that  in 
iider  to  prove  a  settlement  by  hiring  and  service,^  it  was  essentially 
iaceaaary  to  prove  a  contract  between  the  parties ;  and  that  such 
atatraet  could  not  be  inferred  merely  from  the  act  of  service, 
jMch  was  the  only  evidence  in  this  case.  That  this  was  so  held 
IS  Gregory  Sioke  v.  Pitminster  (a)^  wherethe  pauper  "  served  her  (a)jMie,pL269, 
^  ireadmother  four  years  on  an  allowance  of  meat,  drink,  wash- 
« mg,'  and  lodging ;''  yet  the  Court  held  that,  as  there  was  no 
castiact,  no  settlement  could  be  gained.  But  if  this  sort  of  evi« 
dance  were  sufficient  in  the  case  cited,  and  a  variety  of  others  to 
tbetanie  .effect,  settlements  might  have .  been  gained  by  merely 
Pf^i&g  the  act  of  service  for  the  year.  <— Chambrk,  contr^  men- 
tnoed  a  case  between  the  parishes  of  Crowland  and  Si.  John  the 
B«ptuif  where,  in  answer  to!  an  objection  that  it  did  not  appear 
^'^  the  face  of  the  order  that  the  pauper  voas  hired  Jbr  a  year  in 
^Johu\  it  only  being  stated  that  he  was  last  legally  settled 
^here,  *«  having  served  there  one  whole  year  with  one  J,  D.  /" 
Ik  Court  said,  '*iiewas  last  settled  there.  The  juatices  need 
^aot  allege  how  he  was  settled  there.  And  it  being  said  he 
"ttrved  a  year,  the  law  presumes  he  xoas  hired  Jbr  a  year^'*  —^ 
^Ka  Kemtok  C.  J.  In:  Rex  v^  Pitminster  it  appears  that  the 
P^aper  was  taken  out  of  charity ;  and,  therefore,  the  presumption 
jl^  hiring  was  taken  away.  But  this  is  the  case  of  a  servant  m 
«ftktmdr^  whose  service  .for  a  year  affords  very  strong  presump« 
tive  efidnice  of  a  biring  for  a  year,  (b)    But  however  strong  thet 

^W  W*mfr»  •.  The  Holy  Trftiity,  in  WAreliam,  ante,  pi.  481.,  and  Rax  v.  SU 
'^t'hev,lpMric|i,  oniff,  |>U'?74. 

▼ot.  n.  c  c 


1 


^s& 


IfaaenrantlWc 
three  jrearsin 
■errice  with  the 
tame  master,  it 
is  presumptive 
evidence  of  a 
cofUractapthing 
for  a  year,  al- 
though at  first 
the  servant  was 
only  hired  for 
part  of  the  year. 


If  a  servant, 
after  serving  a 
year,  part  oi 
which  was 
under  arefro- 
^KctiMe  luring, 
continue  in 
service  another 
year,  a  contract 
ffkinngmBjbe 
prcsuined. 
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presumpuon  i^  as  «nlj  the  crideirce  of  ffae  hiring  is  stated,  spd 
DOt  the  fact  itsdf,  we  cannot  decide  upon  the  case;  thouj^the 
justices  at  the  Sessions  miist  be  directed  to  draw  the  coodusioo, 
that  fV.  C.  was  hired  for  a  year,  from  this  evidence.  — Bullei  J. 
In  Rex  V*  Pitminster  the  presumption  of  a  hiring  was  rebotted 
ty  the  peculiar  circumstances  of  the  case,  but  there  is  nothing  of 
that  kind  here.  -^  The  Coukt  ordered  the  case  to  be  seat  bsd 
to  the  Sessions. 

484.  Rex  v.  Lof^  Whatton,  M.  T.  34  G.  3.  5  J.  R.  447— 
The  pauper,  i/.>  a  Tunatic,  formerly  acquired  a  settlement  st  ft 
by  hiritig  and  service :  aiVerwards,  in  March  1730,  she  went  to 
live  with  Mrs.  L*  at  D^  to  wait  upon  Mr.  X,.,  who  was  poorly ; 
and  she  continued  there  till  Mrs.  Z.'s  death,  which  happened 
two  or  three  years  afierwards.    On  the  day  of  her  going  to  Mn. 
X.'s,  she  told  her  brother-in-law, «/.  P.,  that  she  was  hired  till  the 
following  Michaelmas,  with  liberty  to  part  on  a  month's  wa^a  or 
a  month's  warning,  and  had  received  2s.  6d.  earnest.    She  made 
the  same  declaration  to  one  2\  F. ;  and  at  another  time,  whenber 
sister  was  just  dead,  and  she  was  uneasy  about  her  own  situatioS) 
upon  the  said  7*.  JP.  telling  her  she  must  be  provided  for  some- 
where, and  asking  her  if  she  knew  where  she  belonged,  she  said 
slie  belonged  to  D.,  where  she  had  been  hired,  and  receiTcd 
2$*.6dk  earnest.    She  made  the  same  declarations  to  P.;  butts 
neither  of  them  did  she  ever  mention  any  second  hiring  to  the 
said  Mrs.  X.,  or  any  thing  about  her  situation  with  Mrs.  L.,  but 
what  is  mentioned  above.     Both  P.  and  P.,  during  the  time  of 
her  being  with  Mrs.  Zr.,  repeatedly  saw  the  pauper  waiting  opoo 
het,  and  acting  as  her  servant.     The  respondents  objected  to  the 
admission  of  the  declarations  of  the  pauper  in  evidence ;  bat  the 
Court  received  them,  and  were  of  opinion  upon  the  whole  erif 
dence,  as  well  those  declarations  as  the  rest,  tlmt  the  pauper  bad 
gained  a  settlement  at  Z>.  —  Lord  Kenton  C.  J.   Independeotly 
of  the  declarations  made  by  the  pauper,  there  was  sufficient  evi< 
dence  to  warrant  the  justices  in  finding  a  hiring  for  a  year  in  D*; 
Cor  though  die  pauper  was  at  first  only  hired  till  the  Michadmt 
following,  yet  she  continued  in  tlie  same  service  for  three  yean. 
—  The  counsel  not  desiring  to  have  the  case  sent  back  agsin  to 
the  Sessions,  the  order  of  Sessions  was  confirmed. 

485.  Rex  V.  Hales,  T.  T.  34  G.3.  5  T.  R.  668 M.  beiog 

legally  settled  in  fT.,  a  fortnight  aaer  Old  Michadms  179% 
heard  from  Miss  G.,  of  B^  that  her  father,  Mr.  G^  of  Hn  fanner, 
wanted  a  servant ;  and  agreed  with  her  to  go  to  Mr.  G.'s  a  moDth 
upon  liking  ;  she  went  thither  accordingly,  and  in  the  spring  i^' 
lowing  Miss  G.  told  the  pauper  that  if  she  behaved  well,  and  did 
her  work  properly,  she*  should  have  4/.  for  a  year.  The  psup^ 
continued  in  Mr.  G.'s  service,  without  any  other  agreement,  until 
the  Christmas  following,  when  she  quitted  the  service ;  but  a  fort- 
night after  Michaelmas  1793,  she  received  4^.  for  a  year's  wagei 
then  due ;  and  for  the  remainder  of  the  service  from  that  time  idie 
received  Is,  6d,  a  week,  being  the  proportion  of  wages  then  doe, 
at  the  rate  oiU.per  annum*  ^^  Lord  Kenyon  C.  J.  At  present 
the  case  is  so  imperfectly  stated  that  we  cannot  give  any  judg* 
oaent  upon  it.  A  retrospective  hiring  certainly  is  not  su££cient  to 
confer  a  settlement ;  but  as  the  pauper  continued  in  the  same  ser- 
vice after  the  expiration  of  the  first  year>  there  Iras  abvadso^ 
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ground  for  the  justices  to  have  presumed  a  hiring  for  a  year  from 
that  time.  However,  as  the.  fact  is  not  stated  one  way  or  the 
dtber,  the  case  must  be  sent  back  again  to  the  Sessions,  where,, 
most  probably, '  the  justices,  afler  hearing  the  intimation  of  this 
Court,  wiil  find  the  f^ct  of  a  hiring  for  a  year,  which  will  put  an 
end  to  the  case.  —  The  Court  accordingly  ordered  the  case  to 
be  sent  back  to  the  Sessions. 

4^.  Rex  V.  Nuneham  Courtney y  E.  T.  41  G.  3.  1  East^  373.  —  An  ex  parie 
Tiro  justices,  by  an  order  made  on  the  4th  oi  June  1799,  removed  examination  j  iii 
J.  and  E,  his  wife  from  B,  to  A^  C.     The  Sessions  on  appeal  con-  ^"^*°«i  ^^  •     , 
finned  the  order,  and  stated  specially  for  the  opinion  of  this  Court,  o*"^^th  before 
that  the  pauper,  F.  X,  was  about  19  years  old,  and  was  married  two  magistrates, 
to  the  said  E,  in  the  year  I799»  before  the  date  of  the  said  order;  for  the  purpose 
and  that  between  the  notice  of  appeal  against  the  order  and  the  ofrerooving 
tfien  next  Sessions  the  pauper  absconded,  leaving  his  wife,  and  ''"n  to  the  place 
has  not  since  been  heard  of.     And  that  the  officers  of  B.  have  JJ;^„"  ^"  ^^ 
used  all  due  diligence  to  find  him,  in  order  to  have  him  examined  admissible  ia 
as  a  witness  at  the  hearing  of  the  appeal,  but  without  success,  evidence  ui>oa 
That  the  pauper  was  employed  in  the  service  of  IV.  C,  in  N.  C,  »"  appeal 
as  a  boy  to  drive  his  team  during  the  period  of  ll  months,  between  ag«n»t  an  order 
Mkhaelmas  1794  and  Michaelmas  1795 ;  and  in  order  to  prove  Jhe'Iro?nd  o7 
that  the  pauper  was  legally  settled  in  N.  C,  the  respondent  parish  tlie  pauper's 
of^.  offered  in  evidence  an  examination  in  writing  of  the  pauper,  having  abscond- 
which  examination  was  first  taken  upon  the  oath  of  the  pauper  on  ed  between  the 
the  4th  of  June  1799  by  one  magistrate,  upon  the  complaint  of  notice  of  appeal 
the  churchwardens  and  overseers  of  the  poor  of  0.,  and  which  ex-  f"^}>Q  *II 
amination  was  on  the  day  of  the  date  of  the  said  order  read  over  Quarter  Set- 
to  the  pauper  by  the  same  and  another  magistrate,  before  whom  sions,  although 
the  pauper  was  then  taken  by  the  churchwardens  and  overseers  of  the  respondents 
A,  in  order  to  be  removed  to  the  place  of  his  settlement ;  and  to  I'f^  used  due 
the  truth  of  the  contents  of  which  examination  the  pauper  then  *^*?|?*"f%!*"^ 
niade  oath  before  the  justices,  who  thereupon  made  the  said  order.  J^*p^ur«S 
Bnt  it  appeared,  that  no  person  belonging  to  N.  C  was  present  attendance  of 
tt  either  of  the  before-mentioned  times  ;  whereupon  the  appellants  the  pauper  as  a 
<ih]ected  to  the  admissibility  of  this  examination  in  evidence.    But  witness,  he  not 
the  Court  of  Quarter  Sessions  overruled  the  objection,  and  received  {|*^J^^  p?" 
t^e  examination   in   evidence;  by  which  it  appeared   that  the  jiJ^jiroeo^Ws 
pwper,  after  stating  the  place  of  his  birth,  which  was  in  S.,  de-  absconding. 
P«ed,  that  he  hired  himself  at  -4.. fair,  some  days  before  Michael- 
"^  1794,  as  a  servant  to  the  said  fl^.  C,  farmer  in  N,  C,  for  a 
Tear*  to  lodge  in  his  house,  and  to  be  paid  Ss,  6d.  per  week  for 
fe  first  half  of  that  year,  and  4j.  per  week  for  the  second  part, 
Qd  to  be  found  in  victuals  for  five  weeks  in  the  harvest ;  and  that 
he  served  that  year,  and  received  his  wages  accordingly.    He 
"€n  stated  several  other  hirings  and  services  to  persons  in  other 
pri«hes,  none  of  which  was  for  a  year,  and  concluded  by  saying 
tehad  done  no  other  act  to  gain  a  settlement.     Arid  the  Court 
winking  this  examination  to  be  sufficient  proof  of  the  pauper's 
wttlement  in  A^.  C,  did  for  that  reason  confirm  the  order.     This 
«8e  first  came  on  to  be  argued  in  last  term,  when  the  Court,  with- 
out hesitation,  expressed  a  decided  opinion  against  thje  admissibility 
of  the  evidence.     But  it  stood  over  by  desire  of  the  respondents' : 
^unael.    And  now  Erskikv  for  the  respondents,  in  answer  to  a 
<lttwiion  put  to  him  by  the  Court,  admitted  that  he  had  no  ar|u- 
'"'cnt  to  adduce  by  which  he  could  expect  to  alter  the  opinion 
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Neither  the 
hearsay  of  a 
pauper  who  is 
dead,  nor  his  ex 
jwrte  examina- 
tion, in  writing, 
taken,  on  oath, 
b^ore  two 
magistrates, 
touching  his 
settlement,  are 
admissible  eiri. 
dence  of  such 
settlement. 


(b)PoMt,pl  828. 
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which  the  Court  had  before  intiniated.  —  Pbb  Curiam:  Both 
orders  quashed,  (a) 

487.  Rex  V.  Ferry  Fri/stone,  M.  T.  4?4  G.  S.  2  East,  54.  —  Two 
justices,  by  an  order^  removed  C.  H.,  the  wife  of  </.  Hilli  de- 
ceased, and  her  four  children  by  name,  from  the  township  of  I. 
to  the  township  of  i^.  F.  —  The  Sessions,  on  appeal,  confinned 
the  order,  subject  to  the  opinion  of  this  Court  on  a  case,  stating, 
that  upon  hearing  of  the  appeal  the  respondents,  in  support  of  the 
order  of  removal,  produced  the  pauper,  C.  H.,  as  a  witness;  who 
deposed,  '*  that  she  was  the  widow  of «/.  HiU^  and  that  she  had 
**  heard  the  said  J.  Hill  in  his  life-time  say,  that  his  settlement 
«  was  at  F.,  which  he  said  he  gained  by  hiring  with  and  serving 
"  one  J.  Haxvksheadf  a  bricklayer  in  F.,  for  a  year."  The 
respondents  then  gave  in  evidence  the  examination,  of  which  the 
following  is  a  copy :  "  East  riding  of  the  county  of  Y.  —  The 
*^  examination  of  </.  HiUy  late  in  the  royal  artillery,  now  residing 
*^  at  K.  in  the  said  riding,  taken  upon  oath  this  15th  day  o(  Apd 
'<  1788 ;  who  saith,  that  his  legal  settlement  is  at  F;  that  he 
*'  acquired  the  same  by  servitude,  namely,  by  being  hired  for  one 
"  whole  year,  and  served  the  said  j'ear  with  J.  H.  bricklayer  of 
*'  F,;  and  that  he  hath  not  gained  any  legal  settlement  elsewbiere 
'<  since,  to  the  best  of  his  knowledge  and  belief."  (Signed  and 
attested.)  No  proceedings  were  had  in  consequence  of  this  exft* 
mination  until  the  order  6^  removal,  which  is  the  subject  of  thti 
appeal,  was  applied  for  and  made.  The  respondents  did  not  ofe 
any  other  evidence  than  what  is  above  stated  in  support  of  the 
order  of  removal :  upon  which  the  counsel  for  the  appellants  ob- 
jected both  to  the  admissibility  of  the  testimony  of  the  said  C.  H* 
so  given  by  her  as  aforesaid,  and  also  of  the  said  examination  in 
evidence.  The  Sessions,  however,  thinking  the  evidence  above 
stated  to  be  sufficient  proof  of  the  pauper's  settlement  in  T^ 
confirmed  the  order,  subject  to  the  opinion  of  this  Court.  It  vas 
afterwards  certified,^  that  F.  F,  and  F.  are  one  and  the  same 
township.  —  Topping  and  Heywood,  in  support  of  llie  order 
of  Sessions  (afler  an  inefiectual  application  to  have  the  cane 
sent  down  to  be  re-heard  by  the  Sessions),  said,  that  they  could 
not  add  any  thing  to  the  argument  of  Mr.  Justice  BulUr  in  the 
case  of  Rex  v.  Eristvell  (X),  in  support  of  the  admissibility  oi 
the  evidence.  —  Christian  contr^^  was  stopped  by  the  Court. 
--  Lord  Kenyon  C.  J.  The  point  upon  which  the  Court  were 
divided  in  opinion,  in  the  case  of  Rex  v.  Eristoellf  has  been 
since  considered  to  be  so  clear  against  the  admissibility  of  the 
evidence,  either  as  to  the  hearsay  of  the  pauper  or  his  exaoiination 
in  writing,  that  it  was  abandoned  by  the  counsel  at  the  bar  in 
the  case  of  Rex  v.  Nuneham  Courtney  (c)  without  argunaenU 
It  is  true  there  was  no  evidence  there  that  the  pauper,  whose 
examination  had  been  admitted  in  evidence,  was  dead :  but  our 
opinion  against  the  general  doctrine  laid  down  by  the  two  judges 
who  supported  the  reception  of  the  evidence  in  the  former  case 
was  pretty  broadly  hinted.     And   to  be  sure  that  point  may 

(a)  In  the  case  of  Rex  p.  The  In-  iirmative  opinion  was  grounded  on  « 

habitants    of  Eriswell,  ;w«/,  pi.   828.  presumption  that  the  pauper  was  d»fl» 

where  the  Court  were  e<]ua]ly  divided  or,  what  was  admitted  to  be  cquiw"*' 

upon  the  admissibility  in  evidence  of  was  insane, 
such  an  car  parte  examination,  the  af- 
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Doir  be  considered  to  be  at  rest.  —  Per  Curiam  :  Both  orders 
quashed,  (a) 

488.  Rex  v.  AbergkoUli/y  M.  T.  44  C  3.  2  East,  63.  —  Two  jus-   An  ex  parte 
ttces  b^  an  order  removed  A.,  the  widow  of  J5f* «/.,  deceased,  and  ez«ninatioii,  in 
her  children  by  name>  from  the  boroagh  of  N,  to  the  parish  of  A*  ^^^n«»  ©^  • 
The  Sessions,  on  appeal,  confirmed  the  order,  subject  to  the  C!!'^J[f^"**"« 
opioion  of  this  Court  on  a  case  setting  forth,  in  the  first  place,  the  cannot  be 
examination  of  A* «/.,  taken  before  two  magistrates,  upon  which  received  in 
the  order  of  removal  was  founded;   in  which  examination  it  was  evidence  of  sudi 
stated  "  that  her  husband  informed  her  after  their  marriage,  that  ff*^*?*"*' 
•*  bis  last  legal  settlement  was  then  in  the  parish  of  A.j  by  hiring  ^j^^*   ^  ^ 
^'  and  service  by  the  year  to  one  «/.  H.  there."  (which  was  the 
only  matter  touching  the  settlement  in  ^.)     The  case  then  stated, 
that  upon  the  trial  of  the  appeal,  the  pauper.  A*  c/.,  upon  her 
examination  in  court,  denied  having  ever  heard  her  husband  say 
where  he  was  a  parishioner ;  upon  which  the  Court  resorted  to  a 
written  examination  of  the  husband  s  taken  before  two  magistrates, 
soon  after  his  marriage,  but  which,  in  the  opinion  of  the  Court, 
was  never  acted  upon  in  any  manner  until  the  hearing  of  the 
appeal.     In  tliat  examination  ( whicli  was  set  forth  verbatim  in  the 
case)  the  husband  swore  to  a  settlement  in  A,,  by  hiring  for  a  year, 
and  service  there  for  a  much  longer  period  with  «/.  H. ;  and  that 
he  had  done  no  other  act  to  gain  a  settlement  elsewhere.    It  was 
contenddd  on  the  part  of  the  appellants,  that  the  Court  ought  not 
to  have  resorted  to  the  examination  either  of  the  husband,  who   ' 
was  dead,  or  of  the  pauper  herself.  —  Abbott,  who  was  to  have 
argued  in  support  oi'  the  order  of  Sessions,  admitted  that  it  could 
not  be  supported  after  the  recent  determination  of  the  Court  {a)   [p)Ante,i^\AB6, 
against  the  admissibility  of  that  species  of  evidence  upon  which 
the  Court,  had  formerly  been  divided  in  opinion  in  the  case  of 
Rex  y.  ErUiBell  (6):  and  against  the  reception  of  which  evidence  (b)  Pott,phssH» 
the  present  judges  of  the  Court  had  intimated  a  strong  opinion  in 
Bex  V.  Nuneham  Courtney  (c).  -^  The  Court  assenting,  the  rule   (c)^fKe,pl.486. 
was  made  absolute  for  quashing  both  orders. 

(a)  Tide  Rex  v.  Chadderton,  post,  pi.  850.,  and  Rex  v.  Abergwillj,  infra* 
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I.  Statutes. 
3  ^.  &  M.  c.ll.  J  8.  — 31  G.2.  ell. 

II.  Of  the  Binding  necessary  to  gain  a  Settlement, 

489.  yONONYMOUS,  T.  T.  9  Ann.  MSS.  —  U  an  apprentiw 
Any  person  j^^  bound  to  s  master  who  hai  no  right  to  take  an  appren* 

prentice^o^      tice,  yat  a  settlement  will  be  gained  lender  such  an  indenture,  bj 
master  who        service,  (a) 
cannot  take  one,  liM  thereby  gain  a  settlement.    &  C.  Vin.  Ab.  29. 

AnapprenUce  490.  Netvberry  ▼.  St.  Marys,  //.  T.  S  G^2.  Fol^,  154-.— A 
<nrho  binds  him-  poor  boy  of  14  years  of  age  bound  himself  apprentice  fbr  sereo 
self,  during  in-  yeafS  to  a  Weaver.  —  Mr.  Ttrrkll  argued,  that  as  this  was  not 
fancy,  thereby  ^  binding  according  to  the  statute,  the  indenture  was  void,  be- 
xnent.***^  ^  cause  an  infant  could  not  bind  himself;  and,  therefore,  the 
S.C.And.S73.  P^^P^  could  not  gain  a  settlement  under  it  —  But  per  totav 
Sett.&Rem.77.  CuRiAM,  It  did  not  gain  him  a  settlement ;  for  an  infant  may 

make  an  indenture  for  his  own  benefit. 
The  indentures  491.  Salford  v.  Storeford,  M.  T.  5  G.2.  MS 8.-1.9  wbUe 
must  be  legally  he  was  under  the  age  of  21,  was  bound  by  indenture  an  ap- 
atamped  to  en-  prentice  to  G.,  in  the  parish  of  S. ;  the  indentures  were  never 
title ^eappren-  gffjf„pgff^  but  the  apprentice  served  his  time  out  under  them  in 
iriOTt  u^cr*"  ^^®  parish  of  S.  The  Sessions  conceived  this  to  be  a  good  settle- 
them.  ment  by  way  of  service. —- But  the  Court  op  King's  Besch, 

St.C.  sBar.  ®"  '^®  authority  of  the  case  of  Cuerden  v.  Leyland(b)y  quashed 
K.  B.  39.  the  order,  for  that  servitude  under  indentures  of  apprenticeship 

which  are  not  stamped  can^ever  gain  a  settlement. 
The  binding  ^^*  ^^  ^*  MeUingham,  T.  T.  5  &6  G.2.     1  Sess.  Cos.  417^ 

lieed  not  be  by  —  One  B.  was  bound  an  apprentice  by  a  deed  in  the  form  and 
indenture  for  manner  of  an  indenture,  but  it  was  not  actually  indented.  The 
^n^^^^^^L  J"®*»c®®  *'  Sessions,  on  the  foot  of  that  binding,  adjudged  it  to 
^Rmmg  atet  '  ^^^  ^  settlement.  The  order  of  Sessions  was  afterwards  quashed 
*  by  THE  Court  op  Kinq's  Brnch*  because  a  binding  withoat 

indenture  was  not  good,  (c)     But  now,  by  31  G.  2.  r«  11*,  no  set' 

(a)  See  the  case  of  Rex  v.  St.  Pe-  (c)  Sec  the  same  point  adjudged  io 

trox,  Dartmouth,  ;xi5f ,pl.504.  the  cases  of  Rex  9.  Strattoo,  Buff' 

(6)  jinte^  vol ».  pl.  643.  S.  C.  272.  and  Rex  ».  Mawnan,  Buff- 

290, 
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tiAient  tliali  be  aToided  by  reason  of  the  deed  not  being  indented 
oo)/, 

«3.  Si.  NickoUs,  V.  St.PeierB,  M.  T.  10  G.  2.  Burr.  S.  C.91.  A  binding  for 
—  B*,  being  under  16  years  of  age  and  unmarried,  was  bound  l"«than«««« 
i^prentice  to  /.  B.  of  5^  P.,  in  /.,  by  indenture,  and  with  the  ^'^^^not 
consent  of  his  father,  for  the  term  of  four  years  only ;  -and  he  ^^^  ' 
dwelt  with  and  served  his  master  in  St.  P.  only  the  four  years; 
Tbe  Sessions  were  of  opinion,  that  the  pauper  did  not  gain  a 
settlement  in  SL  P.,  because  he  was  not  bound  for  seven  yean 
according  to  the  5  Eliz.  c.4.  —  Loud  Hardwicke  C.J.  The 
question  iBy  **  Whether  an  apprentice  bound  for  less  than  seven 
'*  years  can  gain  a  settlement  ?"  I  am  of  opinion,  that  he  may 
gain  a  settlement  under  such  a  binding.  The  words  of  5  Eiiz. 
€.4.  ^%.  are  very  strong,  "  That  every  person,  Ac.  shall  and 
^may  have  and  retain  the  son  of  any  freeman,  Sec*  to  serve 
**  and  be  bound  as  an  apprentice  after  the  custom  of  the  city  of 
*'  London,  for  teven  years  at  the  least.**  Between  this  96th  section 
and  the  41st,  there  are  a  great  many  regulations  concerning  the 
persons  who  are  to  take  an  apprentice,  and  who  are  io  be  bound 
apprentices.  Then  comes  section  41  st,  which  says,  **  That  all 
^iodentures  of  apprentice,  otherwise  made  or  tekenlhan  u  byihk 
"  sttdMie  limitedy  ordained ,  and  appointed,  shall  be  clearly  void  in 
^  ike  law  to  all  i/idents  and  purposes."  Tbe  question,  thereforef, 
tams  upon  this  41  st  section  taken  together  with  the- 26th.  Anid 
it  is  to  be  inquired-—  1st,  Whether  the  41  st  section  has  a  relation  to, 
and  runs  over  all,  the  several  claases  of  the  act,  so  astofeach  the 
dSth  section,  ^ly,  If  it  do,  then  whether  it  makes  such  an  in- 
denture void,  or  whethefr  it  raakres  it  voidable  only.  First,  I  do 
aot  see  but  that  it  does  run  ovet*  the  several  clauses  of  the  act,  so 
ai  to  reach  the  26th  clause.  Secondly,  I  am  of  opinion  that  it 
does  not  make  this  indenture  void;  but  only  voidable,  if  the 
parties  themselves  think  fit  to  take  advantage  of  it.  There  are  many 
cases  where,  though  according  to  the  strict  words  a  thing  is  made 
^jd,  yet  such  thing  is  held  not  to  be  absolutely  void,  but  only 
voidable.  One  instance  of  this  is  the  statute  of  fVestm.  2.  ^.1. 
TeUrting  to  fines  levied  by  tenant  in  tail.  The  act  says,  that  the 
fine  slulU  be  **  ipso  Jure  nuUuSf**  as  strong  an  expression  as  can  be 
Cboaght  of:  and  yet  it  has  been  held  that  it  shall  not  be  absolutely 
^  gainst  the  issue  in  tail ;  but  only  work  a  discontinuance^ 
fBd  put  him  to  his  Jbrmedon,  if  he  think  fit  to  lake  advantage  of 
^  In  Hob.  166.  in  the  case  of  Wincheomb  v.  Bishop  of  Win' 
^iester^  several  cases  of  this  kind  are  collected  ;  one  of  which  is 
very  material,  viz.  Tliat  a  sheriffs  bond  against  the  statute  of 
ft  Hen,  6.  is  made  utterly  void ;  and  5^et  "  Non  est  fattrtnt "  Can- 
pot  be  pleaded  to  it.  That  is  the  case  o^  a  bond ;  this,  of  aii 
iadeoture.  Here  is  an  indenture  between  tlie  roaster  and  his 
afiprentice  to  serve  for  four  years;  and  the  apprentice  has 
Ktually  served  four  years:  it  has  had  its  effect  between  the 
f^ties ;  neither  of  them  has  thought  fit  to  take  advanuge  of  any 
^ect  in  it.  The  parish  has  had  the  benefit  of  tliis  apprentice's 
^^fvice,  as  far  as  the  service  of  an  apprentice  is  a  benefit  to  a  - 
^h,  and  yet  tbe  parishioners  would  make  it  void :  this  would, 
1  think,  be  extremely  hard.  I  will  mention  a  case  which  was  not 
"cttioned  at  the  bar ;  it  is  in  1  SaiJk.  96.  Barber  v.  Dennis  {a)  /  but  jtnte,  vol.  i. 
^  uore  fully  stated  in  6  Mdd.  69.     The  widow  cf  a  waiermao,  pl.  626. 
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^lio«  88  wait  sffld,  by  the  luage  of  WateriMiCt  Hall,  may  take 
an  apprentice,  had  her  apprentice  taken  from  her,  and  put  on 
'    board  a  Queen's  ship*  where  he  earned  two  tid:^,'  which  came 
to  the  defendant's  hands,   and  for  which  the  mistress  brouj^ 
trover.     It  was  agreed  the  action  would  well  He  if  the  appreoti« 
were  a  legal  apprentice ;  for  his  possession  would  be  that  of  Vw 
master,  and  whatever  he  earned  shall  go  to  his  roaster.    But  it  . 
was  objected,  that  this  supposed  apprentice  was  no  legal  ap- 
prentice if  the  indentures  -be  xu>t  enrolled  pursuant  to  the  act  of 
5  £/i«. ;  and  if  be  were  not  a  legal  apprentice^  the  plaintiff  had 
no  title.     But  Lord  Chief  Justice  Holt  said,  he  woukL und^rr 
stand  him  an  apprentice,  or  servant  defacioy  and  that  would  suf- 
fice against  tliem  being  wrong-doers.     In  the  report  in  ^Mi^ 
the  word  f *  servant "  is  not  mentioned.     And,  indeed,  an  actios 
could  not  have  been  brought  for  a  servant*s  wages,  eitiier  oa 
board  or  elsewhere:  for  a  master  cannot  bring  an  action  for  the 
wages  of  his  servant;  though  for  the  wages  of  an  apprentice  be 
may,  because  the  time  of  an  apprentice  is  considered  as  the  time 
of  the  master ;  and  what  is  earneid  by  the  apprentice  b  cooaidered 
as  belonging  to  the  master.     Now,  if  the  construction  of  this  act 
-had  been  so  very  strict  as  is  contended  for,  such  a  constructioa 
would  have  avoided  the  apprenticeship  to  the  effect  then  in  ques- 
tion ;  and  the  mistress  could  never  have  maintained  that  acnoa. 
Therefore,  I  am  of  opinion,  that  this  indenture  is  not  void,  so « 
to  be  liable  to  be  taken  advantage  of  by  a  third  person ;  but  void- 
able only,  at  the  election  of  the  parties,  if  they  think  fit  to.  take 
advantage  of  it.     And  it  would  be  extremely  hard  that  all  these 
indentures  should  be  absolutely  void  for  want  of  any  single  quali- 
fication required  by  this  act.     If  the  time  of  service  was  the  only 
circumstance,  liable  to  this  objection,  I  should  not  think  it  of  so 
much  consequence;  for,  I  believe,  there  are  not  maoj  bindingi 
for  a  less  term  than  seven  years ;  but  there  are  a  vast  many  other 
qualifications  that  are  mentioned  in  the  5  £/iz.,  which  are  sH 
liable  to  the  same  objection ;  and  if  a  binding  for  seven  years  ii^ 
necessary,  it  follows,  that  if  any  one  of  these  qualifications  ore 
wanting,  the  indenture  will  be  in  the  very  same  case  as  if  this  cir« 
•cqmstaDce  of  time  was  wanting ;  and  if  6O9 1  question  whether  any 
one  settlement  uhder  an  indenture  of  apprenticeship  has  been 
gained  for  50  years  past.    Therefore,  upon  this  argument,  I  am  of 
opinion  that  the  settlement  is  good,  though  the  binding  was  only 
for  four  years.    But  then  there  comes  the  stotute  of  3  &  4  W*fi  H* 
c.  11.  §8.  which  enacts,  "  That  if  any  person  shall  be  boundraa 
'•*  apprentice  by  indenture,  and  inhabit  in  any  town  or  parish 
**  siich  binding  and  inhabitation  shall  be  adjudged  a  good  settle^ 
/'  ment,  though  notice  in  writing  be  delivered  and  published; 
from  whence  it  is  inferred,  that  if  there  be  no  binding  by  5  JE&. 
then  there  is  no  settlement  by  3  &  4  ^.  &  M.     But  this  act  of 
King  Wiiliam  and  Queen  Mary  takes  it  up  as;  he  finds  it;  aad 
oni^  intends  that  an  apprentice  should  not  be  obliged  to  gi^ 
notice  in  writing.     The  construction  of  both  statutes  muist  be  the 
aamie.     And  though  the  notion  of  settlements  of  poor  persons  had 
not  obtained  at  the  time  when  the  act  of  5  Eliz.  was  madC)  as  it 
has  done  since,  yet  it  was  a  mistake  of  one  of  the  coimsel  to  sajs 
that,  the  33  Eli:;,  was.  the  first  act  relating  to. the.  settlement  0* 
poor  persons ;  for  37  Hen,  8.  c.  25.,  which  is  printed  in  Rmtai^^ 


.SSCT.&]  OF   THE  INDENTUAE*  ^Q9 

^dkioo  of  the  Statutes,  at  Large,  estabtif  he?  a  settlement  for  such 
ttiitd  been  bom  or  dwelt  three  years  in  any  parish :  there  was 
a  sidwequent  statute  1  Edw.  6.  c.  3.  But,  indeed,  the  preseift 
notions  of  settlements  have  taken,  their  rise  from  IS  &  14  Car.  % 
c*12.  The  principal  objection  to  this  binding  for  four  years  only 
was  founded  upon  the  case  of  Cuerden  v.  Leland  (a)y  where  the  (cr)  Se«  toI.  i. 
iDdenture  was  holden  to  be  absolutely  void  for  want  of  being  pi-  64S. 
stamped :  and  how  to  distinguish  that  case  from  this  is  the  di£ 
ficalty.  If  there  had  been  no  other  words  in  the  8  Ann*  c,  9.  than 
there  are  in  this,  the  difficulty  had  been  great  enough.  But  that  case 
materially  differs  from  the  present ;  for,  in  that  case,  there  tvete 
Dot  only  the  words  ''  that  all  indentures,  whereupon  the  duty  was 
'*  oopaid,  and  all  unstamped  indentures,  should  be  void  ;"  but  the 
act  of  parliament  went  on  further,  and  added  these  words^  **  and  ' 
'*not  available  in  any  court  or  place,  or  to  any  purpose  what- 
"soever."  And  there  is  a  subsequent  clause  which  further 
enacts,  '*  that  no  indenture  required  by  that  act  to  be  stamped, 
"shall  be  given  or  admitted  in  evidence  in  any  suit  to  be  brought 
"by  any  of  the  parties  thereunto, .  unless  such  party  on  whose 
'*  behalf  it  shall  be  given  or  admitted  in  evidence  do  first  make 
"  oath  tbat  the  whole  sum  really  given  with  the  apprentice,  or 
"  contracted  for,  was  truly  inserted."  So  that  in  that  case  it  was 
saperadded;  1st,  that  such  indenture  should  not  be  available  in 
any  court  or  place ;  2dly,  that  it  should  not  be  given  or  admitted 
in  evidence,  and  yet  the  order  made  in  that  case  was  grounded 
upoD  the  indenture  which  was  not  stamped,  nor  was  the  duty  paid. 
•Therefore  the  justices  admitted  m  matter  in  evidence  which  they 
ought  not  to  have  done.  And  it  has  been  holden,  that  if  the 
jnstiees  admit  evidence  which  they  ought  not  to  admit,  it  is  a 
isofficient  reason  for  quashing  their  orders.  And,  therefore,  that 
:€ase  of  Cuerden  v.  Leyland  W4is  properly  determined ;  because 
the  justices  should  not  have  admitted  the  eridence  upon  which 
they  grounded  their  order.  Therefore,  I  am  of  opinion,  that  the 
present  indenture  is  not  absolutely  void,*  but  only  voidable  at 
«08tJ —  The  other  three  Judges  concurred  in  opinion,  that 
•tint  indenture  was  not  absolutely  void,  but  only  voidable;  and 
•diat  at  the. election  of  the  parties  only,  and  not  by  a  third  person ; 
for,  that  this  indenture  could  only  be  avoided  by  the  master  or 
servant,  who  were  the  parties  to  it,' but  not  by  the  parish,  who 
have  had  the  benefit  of  the  service  of  this  apprentice.  They 
sdded  some  instances  to  prove  that  where  the  strict  words  of 
statutes  seem  to  make  things  nullities,  yet  they  must  be  regularly 
avoided  before  they  shall  be  absdutely  considered  as  such  ;  par- 
ticularly where  a  previous  sentence  of  excommunication  is  re- 
qointe;  though  a  statute  says,.**  that  the  person  shall  be  ipso 
fido  excommunicate."  And  they  thought  it  would  be  incon- 
veotent  to  admit  too  rigid  a  construction  of  the  41  st  clause  of  the 
5  £/t2.  c.  4.  which  seemed  to  them  to  be  a  law  more  beneficial  to 
corporations  than  to  the  public  in  general,  and  which  had  not 
been  much  regarded  or  favoured,  (a) 

•   (a)  See  also  Rex  v.  St.  Fetrox,  that  not  void  for  having  omitted  the  alter- 

.fc  indenture  of  a  parish  apprentice  native  directed  by  43  EHz.  c.  2.  $  5. 

'^ond   ^'Hntil  she  she]]  have  accom-  **  or  the  thne  of  bermarriage:*'     PMy 

"pKabed  her  full  age  of  21  yeai^,"  is  pl.504.     .  ..... 


gO^  SETTLSUSNT  BT  APJPBSimCKSHlP.  [Ch.VS. 

A  bifuUng  and  494.  £«£  ¥•  Norihatonuh  E.  T.  IS  G*  2.  MSS.— The  mote 
«mw^  will.gwn  ^f  ihe  pauper  proposed  to  put  him  an  apprentice  to  A,  5.  in  M 
*itl^f^1b^ti^  '^*  refused  to  take  him  unlets  his  relations  would  clothe  him,  m 
appi«i^ice/«tfbe  furoish  money  for  that  purpose*  The  grandfather  of  the  psvper 
not  inserted  in  accordingly  agreed  to  pay  SOf .  to  the  master  to  clothe  the  boj 
the  indentures;  withal;  and,  in.  pursuance  of  this  agreement,  the  roaster  laid  Si* 
for  that  only  ^|ie  30f •  in  clothing  for  the  boy.  Afterwards  an  indeoture  wm 
I^MtoPto^f  r-  ^'^ft^P  *P<1  executed  by  the  master  and  the  apprentice,  and  the 
^^^  but  doth  ^^*  repaid  by  the  grandfather  to  the  master.  The  pasper 
not  yacate  the  served  his  time  under  the  indentures.  The  question  was,  Whether 
indentures.  this  SQff.  be  such  a  sum  as  ought  to  be  inserted  in  the  iDdenturei 
S.C.sSen.196.  by  the  8  Ann^ c«  9*9.  39.?  —-Lee  C-  J.  said,  the  not  inaertiiig  in 
s  Sir.  1 182.  words  at  length  the  full  sum  received,  or  directly  or  indirecd^ 
Burr.  S.C.  145.    given,  contracted,  or  agreed  for,  subjects  the  master  or  mistreai 

io  ^JbrfsUure^  but  does  not  make  the  indenture  void. » The 
Other  three  Justices  concurred,  that  the  pauper,  by  serving 
under  these  indentures,  had  gained  a  settlement  in  M 
Setdement may  495.  Rex  v.  St. Peter t-^n-ike^HiU.H.T.UG.^  MSS.-^ 
be  gained  where  J.  was  legally  Settled  at  St.  M.f  by  a  hiring  and  service,  vaA 
the  apprentice  is  afterwords  was  bound  an  apprentice  in  St.  A,  sa  C,  to  a  cai*- 
bound,  though  pg^t^,,  for  seven  years ;  but  the  indentures  were  not  executed  by 
n^wmSd^  his  master.  — Lee  C.J.  It  is  objected,  that  this  indenture  is  not 
the  master.         good  because  not  executed  by  the  master,   but  that  makes  m 

difference  if  tlie  apprentice  himself  was  bound  (a.) 
A  binding,  +^'  ^^  *'•  ^^'  P^rox,  T.  T.  1 9  G.  2.  Burr.  S.  C.  248. —The 

though  de^c  pduper,  a  poor  girl,  was  bound  an  apprentice  by  the  psrisb  of 
tire  in  omittiog  St.  Petrox  to  R.  G.,  with  her  ^  serve,  dwell  and  abide,  until  «be 
part  of  the  form  ghould  httve  accomplished  her  full  age  of  21  years.  The  ststote 
!1?S?,'^  *?  /.<  0*"*^  J^^w-  <^'  2.  -«•  5.  enacu,  •«  That  it  shall  be  lawful  to  bind  ssy 
Md  wW^  bel  "  «"ch  children  apprentices  tUl  such  wpman  ehUd  shall  come  to 
tweentAtf/Mir-  ''the  age  of  21  years,  or  the  time  of  her  marriage." —  Tri 
tiet,  yet  not  jCouMT  thought  it  not  void  for  want  of  the  altemative  of  marrisge; 
avoided,  shall  though  perhaps  not  obligatory  on  the  parties.  In  the  JpsM 
be  good  for  the  case  ib),  the  indenture  was  holden  not  to  be  binding  betwixt  the 
i^![Mttlement!  Pities,  yet  it  was  holden  neither  to  be  void  nor  voidable  by  the 
(6)  The  case  of  P*'****  ^  ^^  ^^  gaining  a  settlement.  But  even  if  there  was  nb 
St.  Nicholas  v.  authority  in  the  case,  yet  the  indentures  ought  not  to  be  coo- 
St.  Peter's,  sidered  as  absolutely  void,  but  only  voidable ;  for  it  would  be 
ante,  pL  493.      extremely  hard  that  a  poor  child  who  had  served  manj  yeuv 

under  an  indenture  of  apprenticeship  should  lose  the  benefit  of 
her  setUement,  because  the  justice's  clerk  who  made  the  to- 
denture  happened  to  be  either  ignorant  or  negligent. 
An  apprentice-  ^97.  Rex  v.  Whitechurch  Cauonkorum,  T.  T.  5  G.  S.  Burr.  S. 
■hip  must  bo  by  C  540.  -^ «/.  G.,  when  he  was  22  years  of  age,  agreed  witb  B*t  > 
deed  or  tDriimg  t  stotie^mason,  who  lived  in  fV.F,^  that  he  B.  should  **^^'T 
foraygro/Mwd-  prentice  for  the  term  of  six  years,  and  teach  him  him  hi«  w* 
S^ent^tobe  ^  *  stoncHBason ;  that  he  should,  during  the  term  of  bis  a^ 
u  apprentice,  is  prenticeship,  provide  for  him  meat,  drink,  washing,  lodging,  ^ 
notasuffident    clothiog;  that  G.  should  live  with  and  work  for  him  as  his  ip 

(a)  See  the  case  of  Rex  «.  ¥leet,pati,  c.  sa  and  Uie  case  of  Bex  iv  Sl^ 

p1.500.  that  an  apprentice  legally  bound  cholas  in   Nottingham,  p*>f»P'*^^ 

Shan  not  be  prevented  (torn  gaining  a  that  a  parish  apprentice  shall  gain  sso^ 

settlement  on  account  ofthemaster^s  not  tiement,  although  be  did  °^^\?^ 

having  si^ed  the  counterpart  pursuant  the  indenture  by  which  be  was  bouiM* 
to  the  direction  of  the  8  &  9  W.  9. 


pnobee  in  hU  taid  trade  during  that  term ;  and  tbait  iadentttres  binding  to  gain 

fbouid  be  executed  between  them  accordingly :  but  no  indentures  •  aettlement. 

vere  ever  eaiecttted.     G.»  immediaieiy  after  the  agreeiineDt  was  |^  ^'  ^ 

imide^  went  to  liye  with  B*t  and  worked  for  him  as  an  apprentice  s!c!^s.  to  the 

io  his  trade  for  five   years  and  upwards,  in    fV.  J^.,   and  Was  uke  effect. 

alio  sometimes  employed  by  B>  in  husbandry-business ;  of  which 

(r.  complained  as  contrary  to  the  agreement  by  which  he  was  to 

irork  for  B.  in  the  trade  of  a  stone-mason.     G*»  before  the  ex* 

piiatioo  of  the- last. year  of  the  termf  married,  and  left  his  master 

yith  his  roaster's  consent.    There  never  was  any  otiier  contract 

or  agreement  between  him  and  B.    No  wages  were  ever  paid  by 

B'toG;  but  a  little  poeket-money  was  sometimes  given  to  him 

by  B,    They  considered  themselves  as  master  and  apprentice ; 

bat  as  no  indenture  was  ever  executed  between  them,  they 

ibought  tliat  they  were  at  liberty  to  part  when  they  pleased. 

Wben  G*  complained  to  B.f  -  that  he  ought  not  to  be  employed 

except  ia  his  business  of  a  stone-mason,  B*  told  him,  that  he 

night  go  away  if  he  pleased.  —  Mr.  Thurlow  contended,  that 

the  pauper  was  neither  bound  as  an  apprentice,  nor  hired-  as  a 

lervant;  that  he  could  not  be  an  apprentice  because  there  was 

no  indenture-  executed ;  that  he  could  not  be  a  servant  because 

there  was  no  hiring  either  express  or  implied ;  and  that  the  objects 

being  different,  the  binding  as  an  apprentice  and  the  hiring  as  a 

servant  could  not  be  converted  orie  into  the  other.  —  Tu  e  Court  sec  Rex  p.  Sc. 

mentioned  the  case  of  Rex  v.  Si,  M»  K.  as  in  point,  and  held  Mary  Kalian- 

that  G.  gained  do  settlement  under  this  agreement.  der,;NM<,pL540. 

496.  Bex  V.  St*  MaitkewM  BethnaUGreen^  //.  T.  7  G.  S.  Burr.  An  apprentice 
<$•  C.  574.  —  jp.  was  brought  up  at  the  chariiy'fchool  of  St. «/.  ff%  bound  out  by  a 
sad  in  the  year  1747  was  bound  apprentice  by  indenture  to  R^  public  charity 
a  bladomithy  for  seven  years ;  and  served  his  whole  time  as  ap"  ^"*  *tholj^ 
prentice. uiMl«r«uch  indenture,  with  R.,  in  St.  Botdph  vsithout  |he?,^entuneb« 
Mdgate  ;  and  at  the  time  of  his  being  put  apprentice^  the  sum  of  not  stamped. 
5/.  was  inserted  in  the  indenture  as  paid,  and  was  actually  then  <^^  n^,  «. 
paid  to  R.J  in  consideration  of  his  taking  is  to  be  his  apprenticCi  Ditchingham, 
out  of  a  voluntary  yearly  contribution  or  subscription  of  divers  of  2>^*^>  pl*^^- 
the  inhabitants  of  St.  J,  fF.,  for  the  purpose  of  putting  out  boys 
afid  girls  apprentices,  brought  up  at  the  charityi^cbool  of  Si^ 
J'  W.     There  are    annually  elected,   by  the   contributors  or 
aibaeribers,   four  trustees  to  manage  the  charity,  and  a  treasurer : 
s  Biunber  of  boys  and  girls  are  every  year  bound  out  b^  the 
tnittees  as  apprentices;  and   part  of  the  charity-money  is  ad- 
vanced with  such  apprentices  by  the  treasurer,     fiy  the  order  ^f 
the  trustees  R.  received  the  51.  mentioned  in  tlie  indenture,  from 
the  trustees  or  treasurer.    The  indenture  was  not  stamped  with 
toy  stamp  denoting  6</*   in  the  pound  to  have  been  paid  by  the 
Wttter  for  «very  \L  of  the  Si*  paid  to  R.     One  question  in  this 
nee  was,  Whemer  it  was  necessary  to  the  purpose  of  a  settle- 
a>e&t»  that  these  indentures  should  be  stamped  ?    It  was  con^ 
tended,  that  this  case  falls  within  the  proviso  and  exception  in 
the  stamp  act  of  8i4nii*c.9*<«40.  *<  That  nothing  in  that  act 
^  shall  be  construed  to  extend  to  charge  any  master  or  mistress 
^*  with  the  payment  of  any  of  the  said  duties,  in  respect  of  any 
^  money  by  him  or  her  received  with  any  apprentice  or  servant 

^  vho  shall  be  put  or  placed  out  at  the  common  or  public  cbacge 
^'  of  any  parish  or  township,  or  by  or  out  of  any  fuUic  charity  i 
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i:Cu.VH. 


If  an  agreement 
be  made,  that  a 
boy  shall  be  put 
apprentice,  but 
no  indenture 
executed,  he 
cannot  gain  a 
settlement  as  a 
hired  servant  by 
serring  as  an 
apprentice 
under  such 
agreement. 

Same  point, 
Rex  V.  Kings- 
weare,  Burr. 
5.  €.839. 


(6)^n/r,pl.4d7. 

An  apprentire 
legally  bound 
sJiall  not  be 
prevented  from 
gaining  a  settle- 
ment under  the 
indentuvesyfrcNA 
the  master  not 
liaving  signed 
the  counterpart. 


**  or  to  require  the  stamping  of  any  isdenture,  articles,  coveDSiKi 
«  or  contract  relating  to  such  apprentice  observant  as  last  men- 
^*  tioned."  —  The  Court  were  clear  that  this  was  a  fmblk  cka* 
rilv(a)f  and  that  it  was  not  necessary  to  gmn  a  settlement  that  the 
inaenture  should  be  stamped. 

499.  Peter-Church  v.  All  Saints,  H.  T.  10  G.  3.  Burr.  S.  C.63B. 
«—  Lervis  was  born  in  the  parish  of  the  Hay.     Afterwards,  be  and 
his  father  entered  into  an  agreement  in  writing,  (not  stamped,) 
with  Mary  Trinsham,  in  the  following  words,  viz.  **  Be  it  reineni- 
"  bered,  that  it  is  agreed  between  Mrs.  M.  7".,  cooper's  widow,  of 
**  the  parish  of  yl.  jS.,  in  the  city  of  Hereford j  of  the  one  part ;  and 
**  A.  L.  the  elder  and  A.  L.  the  younger,  of  the  parish  o(Dorstoiiet 
**  in  the  county  of  f/.,  of  the  other  part ;  in  manner  as  followed) : 
*<  Whereas  the  said  A.  L^  the  younger,  with  the  consent  of  ^.  L 
**  the  elder,  is  to  be  bound  apprentice  unto  the  above-named  Mrs. 
**  M»  T,f  for  the  term   of  seven  years ;   the  said  M*  T.  doth 
*^  hereby  covenant  and  agree  to  pay  unto  the  said  A.  L.  the 
**  younger  the  sum  of  1/.  5s,  the  first  year  of  the  seven ;  asd 
**  the  four  following  years,  the  sum  of  2/.  lOf.  a  year ;  and  the 
^*  sixth  year  to  pay  him  the  said  A.  L.  the  younger  the  sum  of 
**  S/. ;  and  the  seventh  and  last  year  the  sum  of  4^. ;  all  of  good 
**  and  lawful  British  money.''     In  the  margin  of  the  agreement 
were  written  these  words,  "  The  boy's  time  to  begin  from  the 
**  date."   L,f  the  pauper,  entered  into  the  service  of  M-  T.,  sef?ed 
her  two  years,  and  received  the  money  mentioned  in  the  agree- 
ment,  for  such   time;  then  left  his  mistress;  no  indentures  of 
apprenticeship  having  been  executed  pursuant  to  such  agreemebt; 
and  has,  since,  gained  no  settlement.  —  Yates  J.    An  apprentice- 
ship was  certainly  the  thing  in  view  in  the  present  case ;  but  there 
was  no  indenture  ever  executed,  nor  was  the  agreement  stamped. 
In  the  case  of  a  servant  there  must  be  a  hiring  for  a  year  as  well 
as  a  service.     But  this  pauper  was  an  infant,  and  tlierefore  coulji 
not  hire  himself,' and  his  father's  agreement  could  not  bind  his 
infant  son  as  a  servant ;  though  his  infancy  would  be  no  obstacle 
to  his  being  bound  as  an  apprentice.    Such  a  construction  as  has 
been  attempted  would  evade  the  stamp  act.     He  could  not  gain  a 
settlement  under  the  service  here  stated.  *-  Mr.  Justice  Willbs 
was  of  the  same  opinion.    -This  could  be  no  contract  by  way  of  a 
hiring  for  a  year.  •  The  infant  could  not  contract  to  hire  faimseif 
for  a  year:     This  case  was  very  like  that  of  Whitechurch  Canoni* 
corum  (d),  where  the  pauper  was  adjudged  to   have  gained  no 
settlement,  either  as  an  apprentice,  Or  as  a  hired  servant. 

500.  Rex  v.  Fleet,  T.  T.  IT  G.S.  Cold.  31.  — The  pauper 
Basheit  was  when  an  infant  bound  out  a  parish  apprentice  until 
she  should  attain  her  age  of  21  years  or  day  of  marriage.  The 
original  indenture  was  properly  executed  by  all  the  parish-officers, 
and  allowed  by  two  justices.  The  counterpart  was  also  allowed  by 
the  same  justices ;  but  neither  the  original  indenture,  nor  the  coun- 
terpart, were  executed  by  the  master.  The  master  nevertheless  ac- 
cepted the  indentures  and  the  pauper,  whom  he  considered  as  his 
apprentice  till  the  apprenticeship  expired.  Tlie  question  was, 
Whether,  as  the  master  had  not  signed  the  counterpart,  pursuant^** 
the  directions  of  8  &  9  IV.  3.  c.  30.  §.  .5.  the  pauper  had  gained  a 
settlement  by  the  apprenticeship  ?-— Lord  Mansfield:  Tliere 
is  no  doubt.     The  binding  was  authorised  by  4tS  Eliz^c.'^k*** 

(a)  Sec  as  to  apprentices  bound  by  public  charities,  vol.  i. 


Sect.  2.J  or  the  indenture*  Q/ffJ 

long  before  the  act  requiring  a  counterpart.  But  though  the 
binding  was  valid  if  the  apprentice  waa  received,  it  waa  doubtful 
till  that  statute  was  made,  wl^ether  the  persona  to  whom  such 
poor  children  were  to  be  bound,  were  compellable  to  receive 
them.  That  statute  was  therefore  made;  and  it  subjects  the 
master,  upon  his  refusal  to  receive  the  apprentice,  to  a  penalty : 
but  in  DO  other  respect  confirms  the  power  of  binding,  which  was 
slready  fully  established.  —  Aston  J.  It  has  been  so  settled  in 
the  case  o^  Rex  v.  St.  Peter* S'on'the'hiU,  (a)  (a)AfUe,pL49S0 

501.  Rex  V.   Highnam,    H,T*    25G.  S.    Editor'^   MSS. —  ^heraanmp- 
Reading,  the  pauper,  was  born  at  //.,  tbe  place  of  his  father's  prenticeship  is 
settlement.     When  he  was  17  years  of  age,  he  went  to  Evans  of  intended^  and 
the  parish  of  St,  Mary  de  Crespt^  in  Gloucester,  carpenter,  for  the  *•  ^^^'^  *^ 
porpose  of  being  his  apprentice  for  four  years,  to  learn  the  trade  JjJJ'^g.  enter  ^ 
of  a  carpenter  :  but  to  save  the  expences  of  indentures  and  duty,  into  a  written 
(^/.  4f.  consideration  being  paid  by  the  pauper  to  his  master),  he  agreement,  this 
and  his  master  agreed  to  sign  an  agreement  on  undamped  papery  defective  ^>. 
which  was  accordingly  done  in  the  following  manner :   "  Articles  S!!!!}**^***^-''     ' 
"of  agreement  made  and  concluded  upon  this  thirteenth  July  gettlemenf  by  * 
•*  1772,  12  G.  3.  between  £.,  of  the  city  of  G.,  carpenter,  and  way  of  hiring 
"  R.,  of  f/.     In  consideration  of  the  weekly  wages,  or  sums  of  and  serrice. 
"money,    and  covenants  hereinafter  mentioned;  and  which,  on.  g^Q. 0^1^,491. 
"  the  part  of  the  said  £.,  are  hereinafter  agreed  to  be  paid,  done,  3^  i^^  ^^ 
''and  performed  ;  the  said  R.  doth  covenant,  promise,  and  agree!  Laindon, jioify 
'^to  and  with  the  said  £.  in  manner  following,  that  is  to  ^ay,  pt.507. 
'.'  he  the  said  R.  shall  and  will  faithfully  serve  the  said  E,  in  the 
**  business  of  a  carpenter,  from  the  date  of  these  presents  to  the 
"fall  end  and  term  of  four  years  next  ensuing,  and  fully  to  be 
<«  complete  and  ended.  The  consideration  ofthis  agreement  is,  that 
"the  said  E.  do  pay. to  R.  for  every  week's  work  he  do  work, 
"  is.. 6^.  per  week  for  the  first  year ;  for  the  second  year  5s, ;  for 
"  the  third  and  fourth  year  6s.  per  week.     £.,  R.     Signed  and 
"  delivered  in  the   presence   of  us,  /.  //.,  /.  A.,  and  A,  R,  — 
"  1772,  September  29.     R,  Dn  to  £.,  the  sum  of  4/.  4«.,  witness 
"  my  hand,  R,'*    It  appeared  by  the  parol  evidence  of  A.,  that  at 
the  time  of  signing  the  above-mentioned  agreement,  it  was  further 
afiT^d  by  parole  between  the  pauper  and  E,,  that  the  pauper 
shoahi  find  nis  own  diet  and  lodging,  and  that  he  ^as  to  be  his 
own  master  on  Sundays,  and  was  not  to  be  paid  for  the  time  he 
should  play>  but  was  to  be  paid  a  proportionable  part  only  of  the 
veekly  sums  beforcrmentioned,  for  the  time  he  should  work.  The 
paaper  played  when  he  pleased,  and  was  out  of  histnaster's  service 
at  least  a  fortnight  or  three  weeks  in  every  year,  besides  Sundays; 
and  at  the  end  of  every  week  his  master  deducted  for  the  time  he 
had  absented  himself  from  work ;  and  he  had  every  Sunday  to 
himself.     He  went  to  his  father's  at  //.  every  Saturday  evening, 
and  did  not  return  to  his  master  till  Monday,  or  sometimes  not 
till  Tuesday  morning,  and  he  served  the  four  years  in  the  manner 
before-mentioned.     The  pauper  R,  was  1  removed  with   his  wife 
and  child  from  St,  Aldate  in  Gloucester  to  H,:  and  the  Sessiona' 
confirmed  the  order.  —  Mr.  Bearcroft.    It  is  expressly  stated 
^  an  apprenticeship  was  intended ;  but  to  save  expence,  the' 
pvties  make  an  agreement  on  unstamped  paper.     An  apprentice-. 
*hip  for  four  years  is  good,,  for  the  purpose  of  a  settlement;  bdt. 
^en  it  must  be  on  stamps,  and  the  duty  paid  on  the  consideration. 
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A  -biocUng  for  sev^n  years  not  stamped  would'  be  void;  and 

altbfiwgb  stamped)  wonld  be  Totd,  if  there  was  any  consideratioo, 

and  the  6€^.  duty  not  paid ;  for  which  they  cited  Cverden  ▼. 

(<i)  Jnie,  vol.  i.  Leyfand  {a) ;  so  that,  as  a  binding  or  apprenticeship,  this  paper 

pL  643.  was  doubly  void.      But  secondly,    a  defective  apprenticeship 

could  not  give  a  settlement  by  hinng  and  service :  besides,  ths 
would  not  by  itself  have  been  a  sufficient  hiring ;  for  he  must  be  a 
servant  for  the  whole  year,  and  every  part  of  it.     Now  he  wAs  to 
be  his  own  master  on  Sundays^  and  to  work  or  play  as  he  pleased 
OB-  other  days,  and  the  result  was,  that  he  was  abseiit  for  weeks: 
hot  the  whole  was  a  fraud  to  avoid  the  stttmp  and  duty.  —  Mr. 
Wilson  centra,  admitted  that  there  could  be  no  settlement  by  ap- 
prenticeship ;  it  must  be  by  service.     If  it  were  not  for  the  intro- 
ductory part  of  the  case,  it  would  be  clearly  a  contract  of  service 
for  four  years.  The  question  then  is,  Whether  the  parties  intended 
an  apprenticeship  ?  for,  if  they  did,  it  certainly  would  not  give  a 
settlement  by  way  of  service ;  that  was  decided  in  Rex  v.  White' 
(b)Ji^jpAA97'  church  Canonieorum,  {b)     It  does  not  appear  in  this  case,  that  the 

master  ever  intended  an  apprenticeship  :  the  pauper  undoubtedly 
did  at'  first  intend  to  become  an  apprentice ;  but  he  changed  that 
intention   on  account  of  the  expence ;    and   then  botli  parties 
intended  a  service ;  and  the  pauper  served  accordingly  for  four 
years.     It  is  objected,  that  he  was  to  be  his  own  master  on  Sun- 
days; but  that  is  parol  evidence  against  a  tvritten  agreement ^  and 
ought  not  to  have  been  received :  but  leaving   that  out  of  the 
case,  the  agreement  on  the  face  of  it  is  an  express  obligation  to' 
serve  the  whole  four  years.     It  is  like  the  case  of  spinning  at  so 
much  per  stone.    There  is  nothing^Vaudulcnt  in  this  agreement— 
LoHD  Mansfield  :  Tliere  is  nothing  so  manifest,  even  on  the 
&oe  of  the  written  agreement,  as  that  a  fraud  was  intended.    He 
meant  to  be  an  apprentice ;  and  to  defraud  the  revenue.    A 
seroant  never  gives  a  consideration.  —  Ashhukst  J.    He  is  to 
serve  as  a  carpenter;    that  is,    not  as  a  servant  —  Buller  X 
There  was  no  change  of  intention ;  the  whole  was  one  transaction. 
Why^  else  does    the  master  take  the  4/.  4^.  ?    They  meant  to 
have  the  advantage  of  an  apprenticeslfip  without  the  expence.  — 
Orders  confirmed. 
A  parish  ap-  502.  Rex  V.  St.  Nicholas  in  Nottingham,  M.  T.  99  G.  S.  2  T.R- 

prentice,  bound  796.  —  //.,  a  poor  boy,  settled  in  St.  N.  in  Nottingham,  which 
^  f  ro»*«e«'         is  a  county  of  itself,  was,  by  the  overseers  of  St.  N.,  bound  ap- 
dlff^nt*"arish    P''?"''^®  ^  ^m  o^  Basford,  in  the  county  of  N.,  frarae-work- 
nn/coun^'will  *'^"t'er,  until  21  years  of  age.     This  indenture  was   under  the 
gain  a  settle-      hands  and  seals  of  the  churchwardens  and  overseers  of  St.  Mi 
mcnt  by  resid-     and  allowed  by  juiltices  of  the  peace  of  the  town  and  county  rf 
log  40  days        the  town  of  NottinghatHy  and  signed  by  B.  the  master,  but  net 
dentu  **^*"'      «wc«/erf  by  the  pauper ;  under  which  indenture  the  pauper  served 
though  he,  "the     ^**  master  in  Basford  fi^e  months,  when  he  was  diacharg^d  under 
apprentice,  did    the  20  G. 2.  e.Q9*  by  two  justices  of  the  county  of  Nottingham 
not  sign  the        from  his  apprcnticei^ip,  on  account  of  ill-treatment  by  the  master. 
^•^'  The  boy  then  became  a  charge  to  Basford,  and  was  removed  to 

Si.  N.,  as  the  place  of  his  legal  settlement.  — Lord  KsNYoy  C.J* 

This  case  is  of  very  great  importance ;  because  many  poor  people 

are  bound  apprentices  into  manufacturing  counties  from  counties 

.  where  no  manufaotories  are  established.    It  seems  to  me  that  the 

pl,7is!^'        *  case  of  St.  Margaret,  Liftco!n(c)  has  decided  this;  because,  on 


SftCT.2.]  OF    THE    INDXNTUIIK*       •  -  Q/^ 

reading  diat  case,  no  doubt  ema  be  entertained  bat  that  the  inden* 
tuce  was  there  executed  by  the  churchwardens  and  overseers 
whf,  kt  DO  question  could  .have  arisen  as  to  the  legality  of  the 
hisdiDgv  \S  the  apprentice  himself  had  executed  the  indenture* 
If  this  were  to  be  determined  on  the  words  of  the  statute  43  EU%* 
abne,  they  are  extensive  enough  to  warrant  such  a  binding  as  the 
present ;  they  are  to  bind  apprentices  **  token  the  Juices  shall  see 
'*  tomsenient ;"  and  whether  m  or  out  of  the  parislh  ia  not  specified  i 
ibey  are  not  to  be  limited  by  any  other  rule  than  the  propriety  of 
the  measure  itself.     But  the  great  difficulty  arose  in  my  mind  oo 
another  statute,  namely,  the  8  &  9  Will.  S.  c.  SO.  §5.     That  statute, 
after  reciting  that  doubts  had  arisen,  whether  persons  to  whom 
poor  apprentices  were  to  be  bound  were  compellable  to  receive 
them,  declares,  that  they  shall  be  compellable  to  receive  them^ 
ooder  certain  penalties.     Now,  if  this  act  of  parliament  be  com- 
mensurate with  that  of  the  43  of  Eliz.y  and  the  one  cannot  be 
extended  beyond  the  other,  it  is  a  powerful  restriction  of  the 
former  statute;   for  persons  residing  in  one- parish  cannot  be 
punished  for  not  receiving  apprentices  bouna  from  any  other 
pinth.    But  I  have  solved  that  difficulty  in  this  way:    if  the 
■aster  do  not  reject  the  binding,  but  assent  to  it,  then  there  is 
the  concurrence  of  all  the  parties  necessary  to  give  validity  to  the 
indenture :  and  if  no  objection  be  made  to  the  binding  before  the 
ipprentice  has  resided  40  days  under  it,   he  *  thereby  gains  a? 
ieciIemeDt.     However,  it  is  the  wisest  way  to  abide  by  former 
dedsioB$,and  tliatof /{«x  v.  St.  Margaret^  Lincoln^  has  determined' 
this  point  (a);    and  that  decision   should   be   the  more  readily  (a)Seeaiiumii» 
•dopted,  because  a  contrary  rule  would  be  attended  with  infinite  «<^^P^  report  of 
ioconfenience  to  the  public.     The  legislature  seeing  that  there  ^"""^^o**!- 
vere  many  poor  persons  who  had  not  the  benefit  of  a  parental  ^ ' 
education,  and  judging  very  wisely  and  humanely  that  somebody 
ihould  take  care  of  them,  directed,  by  the  43  £/i2^,  that  they 
dkoald  be  under  the  management  of  the  churchwardens  and  over«- 
Kersof  the  poor,  who  were  supposed  to  have  the  best  opportunity 
of  knowing  the  situation  of  the  poor  children,  and  required  the 
interference  of  the  justices  of  the  peace  as  a  check  on  the  conduct 
of  the  churchwardens  and  overseers.     8o  that  it  seems  the  legis- 
bture  did  all  that  human  wisdom   could  do,   by  directing  the 
Qifistrates,  with  the  churchwardens  and  overseers,  to  do  that  for 
^  poor  children  which  their' parents  could  not  do  for  them.  ^- 
AsRRuasT  J.     However  doubtful  it  may  be,  whether,  under  the 
^EHxt  the.  churchwardens  and  overseers,  by  the  consent  of  the 
pBtices,  hare  not  a  compulsory  power  of  binding  out  of  the  parish, 
under  the  provision  of  the  act,  which  says,  they  shall  bind  *'  where 
'-  they  shall  see  convenient  ;*'  at  all  events  there  can  be  no  doubt 
^t  that  tliey  have  the  power  of  making  such  a  binding  with  the 
<!ODseQt  of  ■  all  the  parties.     Now  here  the  master  consented  by 
(deceiving  the  pauper,  and  the  assent  of  the  pauper  may  likewise 
he  inferred  from  the  whole  of  this  case.     It  is  not  stated  nega- 
tJTely  that  he  dissented ;  he  did  not  object  to  the  binding,  but 
lived  under  the  indenture  five  months ;  that  implies  his  consent; 
>nd  it  was  only  on  the  subsequent  ill-treatment  of  his  master  that 
^  applied  for  a  discharge :   now  that  very  application  is  an 
^owiedgment  on  his  part  that  the  indenture  was  binding-    The 
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p«u'j[)er  then  having  served  more  than  40  days  under  the  inka* 
ture  ought  to  have  the  benefit  of  the  service.    If  any  objecddh 
could  be  supported  against  this  binding  on  account  of  the  pauper'i 
being  bound  out  of  the  county,  it  would  be  productive  of  great 
inconvenience ;  for  ooany  children,  living  in  parishes  where  thm 
is  no  manufactory,  would  thereby  be  deprived  of  an  opportunitj 
of  being  instructed  in  beneficial  trades,  and  be  confined  to  the 
stations  of  day-labourers.     The  case  of  St.  Margaretj  Lmco^m, 
governs  this.  —  Grose  J.     I  consider  that  all  the  parties  in  thii 
case  consented  to  the  binding.    If  the  apprentice  had  dissented 
from  it,  he  might  have  appealed,  so  might  the  parish  into  whid 
the  pauper  was  bound ;  and  by  not  having  appealed,  they  moit 
be  taken  to  have  consented.     Then  this  case  falls  within  the  d^ 
termination  of  St.  Margaret,  Lincoln.     And  it  would  be  prodoe- 
tive  of  great  confusion  and  inconvenience,  if  that  decision  should 
be  departed  from  in  a  case  like  the  present,  and  in  which  so  many 
persons,  are  concerned.     I  therefore  consider  myself  as  bound  by 
th$t  determination. 
ApMisfaap-  508.  Rex  v.  Hamstall  Redware,  T.  T,  29 G. 3.  ST.R.dSO.- 

prentice  cannot  The  pauper  Cradock,  being  settled  at  i?.,  was  bound  by  indenlinw 
gunaeettle-  by  the  parish- ofiicers  of  i?.,  as  a  parish-apprentice  to  Cotton  (^ 
i^mureTto  ^^^  ^^^  P^^^®'  ^^®  assigned  her  by  deed  to  fV.  of  if.,  with 
which  the  two  whom  'she  resided  there  under  the  indenture  for  more  than  40  d^Sr 
joidcet  have  and  till  the  time  of  his  death,  when  she  was.  removed  by  order  oC 
anented  tepa-  two  justices  from  H.  to  R.  The  indenture  was  separatay  assextd 
^*^i  ^'**y  to  by  two  justices  of  the  peace  by  signing  the  same;  but  the  two 
ftrt  i^sdmeir  ^**^^*  ^*<^  ^ot  assent  to  or  sign  the  same  at  the  same  time,  or  is 
^,^'  "     the  presence  of  each  other.  —  Lord  Ken  yon  C  J.    Perhaps  the 

rule,  requiring  the  concurrence  of  two  magistrates  at  the  sane 
•  time,  may  be  sometimes  attended  with  inconvenience.    But  the 
rule  has  been  long  settled  to  be  that  the  concurrence  of  jutticei 
toge:ther  is  not  necessary  where  the  act  to  be  done  is  merely 
ministerial;    but  they  must  confer  together   and  form  a  joint 
opinion,  where  the  act  is  of  a  judicial  nature.     It  has  been  held 
(whether  rightly  so  or  not  we  arc  not.  now  to  enquire)  that  the 
allowance  of  a  poor  rate  is  an  act  merely  ministerial ;  aod,  tfait 
being  once  established,   the  consequence  results  that  the  two 
magistrates  need  not  meet  when  they  allow  the  rate.    The  vords, 
ipdeed,  of  the  section  on  which  this  question  arises  are  nearly 
similar  to  those  used  in  the  first,  under  wiiich  tlie  poor  rate  is  to 
be  allowed;  but  when  the  nature  of  this  case  is  consider^*  '^ 
appears  to  be  one  of  the  most  serious  subjects  that  fall  within  the 
decisions  of  the  justices.     For  they  are  empowered  by  this  act  of, 
parliament  to  take  children  out  of  the  arms  of  their  parents,  and 
to  bind  them  out  as  apprentices  till  they  are  21  years  of  ^* 
The  law  has  made  them  the  guardians  for  those  children,  who 
have  no  others  to  take  care  of  them.     And  who  ought  to  jadgc 
of  the  fitness  of  the  persons,  to  whom  the  poor  children  are  thai 
to  be  apprenticed?     Not  the  overseers  —  they  are  frequently 
obscure  people,  and,  perhaps,  in  managing  the  business  of  the 
parish  are  not  always  attentive  to  the  feelings  of  parents.    Bat 
the  legislature  intended  that  the  magistrates  should  have  a  db^ 
and  control  over  the  parish-officers  In  this  instance ;  and  in .  my 
ipind  they  arc  called  upon.  to.  examine  with  the  most  minute  atid 
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iinomii4tteiiU(H^  ihe'sitwatroDs  of  the.ipasters,  to  wbqiii  the  ap* 
4)reBtice8  are  (o  be  bounjdy  and  to  exercise  their  judgment  soIemQlj 
jsad  soberly  befpr^  they  allow  qr  disallow  the  act  of  the  parish- 
officers;  for  which  purpose  it  is  i^ecessary  that  they  should  confer 
together  -—  AsHHu.RST  Jf.  The  act  of  the  justices  in  thijs  case  is 
in  its  nature  an  act  of  judgment.  They  are  the  guardians  of  the 
morsls  of  the  people,  and  ought  to  take  care  that  the  apprentices 
sre  Qoc  placed,  with  masters  who  may  corrupt  their  morals,  The 
justices,  therefore,  should  enquire  particularly  whether  or.  not 
,tbey  ought  to  allow  the  binding  by  the  parish-officers;,  and  I 
think  Aey  would  be  guilty  of  a  breach  of  duty,  if  they  implicitly 
gave4heir  a^ent  without  examining  into  the  circumstances  of  the 
case. — .BuLL£R  J.  It  is  not  easily«to  be  reconciled  writh  any 
principle  of  common  sense  to  say  that  an  act,,  whjch  is  m/srely 
minuterialf  mmt  be  done  toiih  the  consent  of  twq  justices.  And  I 
much  doubt  whether  the  persons  who  brought  in  the  apt,.  4eSEliz. 
C.2.,  requii^ng  the  consent  of  two  magistrates  to  the  allowance 
pf  a  poar-rate,  intended  that  the  act  of  allowing  it  should  bQ  only 
ministerial ;  for  it  seea)^  absurd  to  reqpire  tne  assent  of  twp 
justices,  and  yet  not  tp  give  them  the  power  of  withholding  it,  if 
.theT.see  ocgasion.  But  the  legislature  has  no^  given  them  any 
authority,  to  exercise  their  judgment  qpon  that  subject ;  and, 
therefbre»  thjs  Court  ha$  said,  on.  the  construction  pf  tha^t  sta^yte, 
.that  tJiqit ,  allowance  of  the  rate  is  merely  ministerial.  Out  the 
act  of  a^jSenting  to  the  binding  of .  parish-apprentices  ijs  purely 
judickh  for,  on  appeqj,  the  justices  at  th.e  Sessions^  are  not  only 
to  consider  th^  propriety  of  binding  out  the  apprentice,  bu.t  also 
1  whether  the  n^aster  be  bound  to  take  him.  —  Grose  J.  This 
act  is  peculiarly  of  a  jiidicial  nature ;  for  the  magistrates  are  ap- 
pointed the  guardians  of  those  who  have  no  other  gu^ardians. 
They  should,  therefore,  exercise  their  judgment  in  this  case  with 
great  deliberation^ 

5SA.  Re^  V.  St.  Petrojc,  Dartmouth,  H.T.  31  G.3..  4  T.Ji.  196.   An  apprentic* 
--Hamblingy  the  father  of  the  pauper's  husband,  liayipgbeen  told  bound  to  an 
by  the  parish-officers  of  T.  that  they  would  give  him  20tf..tabind  »n^tof  14 
httson  out  an  apprentice,  if  he  would  find  a  place  fot  him,  did  »Siwa*«2Se- 
*greewith  Hawe,  widow,  who  occupied  a  farm  in  S*,  to  bind  hjs  mentbj serving 
coo,  then  agea  aboiit  eight  years,  an  apprentice  to  JR.  Hu  soji  AO  days  under 
<^  M.H^  who  was  then  between  the  age  of  1.4  and  15|  and  was  the  indenture, 
then  resident  in  liis  mother's  house  as  a  part  of  her  fomily,  and  had  f^iwiAstand- 
Qo habitation  or  business  of  his  own.     It. appeared  by  the  inden-  S*^aiaiter7 
tore  that  the  son,  of  his  own  free  will,  and  with  the  consent  of  his 
&|her,  voluntarily  bound  himself  apprentice  to  R.  H%  of  S.,  till 
be  should  attain  the  age  of  21,  to  learn  the  art  of  husbai\dry  ;  and  ' 
he  the  apprentice  lived  in  H.'s  house  in  S,  tJU  he  was  20  years 
ohL    And  it  was  admitted  by  the  bar,  and  agreed  by  the  Coupt, 
that  this  indenture  of  apprenticeship  was  not  absolutely  void,  on 
Mxount  of  the  infancy  of  the  parties,  and  that  unless  there  was 
MMQe  other  objection,^  the  pauper  gained  a  settlement  by  virtue  of ' 
the  apprenticeship. 

.505.  Rex  v.  Ditchingham,  T.  T.  82  G.3.  4  T.  R.  769 —  Cook, .  j^o  mdtwMtt 
Height  years  of  aae,  w.as  placed  out  by  the  parish-officers  of  i?.,  kgrinedby 
<  a  general  parish  meeting,  to  Fisher,  a  farmer  in  J?.,  under  the  — ^';g'"»dtr 

WWing  agreement,  which  was  written  on  a.  leaf  of  .the  paristi«  ^^i^^^^^^ 

^1  tpgeUier  with  ^yend  other  agreements  of  the  sam^  $aHf  wS^mp^d  ^ 

▼OL.  n.  D  i» 
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If  Aienre 
■even  yean  as 
■n  apprentice, 
and  there  be  no 
indenture*  be 
cannot  gain  a 
■attlement, 
cither  as  an  ap- 
pienticey  or  a 
yearly  servant. 


A  defectiTe 
.contract  of  up- 
^^nticcsfaip 
cannot  be  con* 
Tcrtcdintoa 
contract  of  hir- 
ing and  service 
so  as  to  give  the 
apprentice  a 
settlement  as  a 
jrssrly  serraot 
by  scrvingitn* 
dcr  it.     Wh^ 
tlier  a  eoDtiact 
lio^eMjInciof 
appMBtMseship, 
•rof  biringaBd 
Mrvioc^  BHiit 
Japmit  en  Hit 
fc|lfiftif(n  flf  iiic 


nmBilhh  ^  Amud  7th,  1774w— At  a  gumul 
«<  at  the  paridi  of  B.  this  day,  it  is  agreed  that  f.  shall  tike  C, 
'<  aad  maintaiQ  her  after  the  maDner  of  aa  qiprcotice,  witb 
^*  washing,  lodging,  clothing.  Sec,  from  this  day  until  AftcikMhui> 
•*  1780 ;  F.  to  have  20/.  with  her,  and,  at  the  eafMnUion  of  thenid 
**  time,  to  double  clothe  her ;  witness  my  hand,  F."— -ThiiagK^ 
ment  was  not  stamped.  In  pursuance  of  that  agrcenest  the 
pauper  went  to  live  with  F.  at  B,^  and  served  him  one  year.  ^* 
then  took  a  farm  at  D^  to  which  he  removed,  and  cscried  ili^ 
pauper- with  him;  where  the  pauper  lived  one  year  and  t  iiii( 
during  which  time  he  found  her  necessary  clothiBg,  Udgiigi 
washing,  &e.  At  the  expiration  of  the  year  and  a  htii,  the 
lather,  at  F.'s  desire,  took  the  pauper  home  with  him  to  J3.,w1mr 
she  contkiued  till  this  removal ;  and  she  did  no  subse^at  act  H 
gain  a  settlement.  F.  never  paid  the  pauper  any  money  aiwage^ 
but,  upon  her  quitting  his  service,  gave  her  a  double  wiid 
clothes  according  to  his  agreement.  —  The  Court  tliougbt  tbe 
point  too  clear  to  be  discussed.  They  said,  that  though  a  moden 
act  of  parliament  had  dispensed  with  the  necessity  of  baving  the 
deed  of  apprenticeship  indented,  it  was  still  necessary  tbat  th^ 
binding  should  be  by  deed  :  and  that  the  service  as  an  appieitice 
could  not  be  converted  into  a  service  as  a  hired  servant. 

506.  Rex  V.  Margram,  H.  T.  S3  G.  8.  5  T.  R.  163 —  W.,^ 
pauper,  was  bom  in  the  parish  of  iV.,  in  the  county  of  G'>  andUi 
gained  bo  settlement  any  where  ;  but  his  father  told  him  thatii' 
mother  had  made  an  agreement  with  7*.,  agent  for  the  E»i 
Copper  Company,  who  lived  in  the  parish  of  Af.,  in  the  cosdij ^ 
G.f  for  him  to  serve  seven  vears  as  an  apprentice  ;  and  he  sewed  i 
the  said  copper  works  for  the  space  of  eight  years,  and  ' 
learned  the  trade  of  a  refiner,  and  received  weekly  wages,  as 
20iff.  by  the  year  as  a  refiner ;  and  he  concdved  himself  to 
serving  T.  as  an  apprentice,  but  W.  signed  no  indenture  or 
ment  whatsoever ;  neither  was  there  any  indenture  or  agM 
signed  by  any  other  person  on  his  behalf,  to  his  knowledge.* 
Thb  Court,  without  hearing  any  argument,  were  clearlj  '^. 
opinion  that  this  servitude  as  an  apprentice  could  not  be  ooBfMi 
into  a  service  under  any  hiring;  and  that  the  pauper  had  gained Mj 
aettleraent  in  M.  \ 

507.  Rex  V.  Laindon,    M.  T.    40  G.  3.    8  T.  R.  879.-^ 
pauper,  being  legally  settled  at  L^  went  into  the  parish  oT  •f*  ^ 
November  1792,  and  after  heing  one  month  upon  trial  with  M«r| 
carpenter  in  E.  /f.,  he  entered  into  the  following  ^ 
written  agreement,  witnessed  and  subscribed  as  under: 
•^  vember  20th  1792.    I  M.  do  hereby  agree  with  C  to  sent 
«*  three  years  to  learn  the  business  of  a  carpenter;  the  fin*  f 
**  to  have  Is. 2d*  per  day;  the  second  year  to  have-li*^^ 
^'  day;  the  third  year  IsAOd,  per  day ;  witness  my  hand ;  Ct 
**  witness,  B.*'    The  pauper  proved,  that  at  the  time  of  ^ 
the  above  agreement,  he  agreed  to  give  M.  the  sum  oi  3/«Si.j 
premium  to  teach  him  the  said  trade,  and  paid  Af.  1^  I5«*i 
with  l/«  Ss.  due  for  wages  during  the  month  of  trial,  ma 
£/•  3^. ;  and  that  he  toas  not  to  be  and  tvaa  not  ewfioyei  j^ 
other  utork  ihah  that  of  a  carpenter.     The  pauper  worked  ^^. 
served  M.  under  this  agreement  the  whole  three  years,  sad  m 
the  last  40  nigbu  in  the  parish  of  E.  H.,  and  conaidered  hiiBidr| 
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an  apprentice  under  the  (nud<aflTeeiiieiil  $  but  he  dionght  hhnvrif  "peithft  wlUoh    , 

at  lihmtr  to  leave  hk  master  if  he  ueed  him  ill.    The  eottutl  for  Is  to  be  collected 

tbeappeJiaotaobjecled  to  the  parol  evidence,  ekplanaitory  of  the  ^^'^^'''^'^ 

above^ttea  agreemeot»  being  received,  which  objectloa  ^••'m^tT' A^^- 

om-niJed  bj  the  Court* — Lord  Kbkyom  C.  J.   The  two  justioetf  tiwrtofappm^ 

who  made  thia  order  of  removal,  and  the  Justices  at  the  Sessions  tioethip  may  be 

who  confirmed  it,  were  of  opinion  that  the  pauper  was  not  hired  to  fonned  witbout 

serra  if .  aa  a  yearly  servant,  but  that  the  relation  which  was  ^"*°«  **J^ 

created  between  them  was  that  of  master  and  apprentice.    The  p^'iJJ^aence 

opiniooa  of  the  magistrates  ought  not,  indeed,  decidedly  to  in^  maybe  Merited' 

floence  our  judgment,  as  they  have  referred  the  case  to  us :  but  to  eiplain  a 

wbea  a  certaio  opinion  has  gone  abroad,  founded  on  the  decisions  written  instrtt- 

of  this  Court,  upon  which  magistrates  have  been  acting,  it  ooght  ^"^^^ 

oot  lightly  to  be  departed  from.     The  first  question  that  arises  hi 

thii  cue  is  on  the  admissibility  of  the  parol  evidence.    This  parol 

evidence  was  not  offered  to  contradict  the  written  agreement,  but 

to  ascertain  an  independent  fact ;  and»  I  think,  it  was  properly  re* 

cehned  in  evidence.     That  being  so,  the  case  appears  to  be  shortly 

this;  in  consideration  of  Si.  Ss.  paid  by  the  pauper,  the  master  un- 

<iertaok  to  teach  him  the  business  of  a  carpenter,  and  the  pauper 

was  to  serve  three  years.     I  am  sorry  that  nice  distinctions  were 

erer  taken  in  the  determination  of  cases  on  this  subject  t  but  not- 

mtbtuadiog  those  little  differences,  we  must  consider  the  whole 

chn  af  decisions  on  this  point,  and  extract  tlie  principle  from 

them.    It  ia  admitted  in  all  of  them,  that  if  two  persons  intend  to 

eiter  into  the  relation  of  master  and  apprentice,  and,  owing  to 

Mme  circumstance,  the  relation  of  appr.3nticeship  is  not  duly  ood« 

ititated,  as,  if  the  indentures  be  not  stamped,  this  shall  not  change 

tile  condition  of  the  parties ;  if  they  cannot  avail  themselves  of  the 

CMttequences  of  the  condition  in  which  they  intended  to  stand, 

tfaey  shall  not  be  put  into  another  condition  m  which  they  did  not 

>}esn  to  place  themselves.     But  wlien  it  is  urged  that  this  relation 

caa  only  be  -formed  by  using  the  term  **  apprentice,"  it  may  be 

<^tMenred  that  the  argument  would  lead  to  an  absurd  consequence ; 

ftr  theii,  if  the  word  "  clerk'*  were  used  in  regular  indentures  oC 

^^iceahip,  the  clerk  could  not  gain  a  settlement  by  serving 

nnder  the  indiienture,  merely  because  he  was  not  retained  eo  nomim 

^  an  apprentice :   but  it  would  be  a  disgrace  to  our  laws  if  ire 

^  obliged  to  decide  according  to  words  without  constdering 

^  meaning.     It  was  very  properly  said  by  Lord  Hardwicke  that 

^  is  no  magic  in  words  :  and  he  said  this^  not  as  a  discovery  juss 

t^oi  Blade  by  him,  but  as  a  maxim  tltat  waa  handed  down  to  him  from 

|>tt  predecessors.    If  the  relation  of  master  and*  servant  be  created 

by  the  contract  of  the  parties,  thcmgh  they  do  not  use  the  very 

tarda  '<  master  and  apprentice/'  yet  if  they  use  wotsds  tantamount. 

It  it  sufficient.     In  this  case  a  premium  was  paid  by  one  wan'  fo> 

ttstheri  who  engaged  to  teach  him  a  trade :  now,  what  is  that  btft 

jB^prenticeship  ?    The  term  ^«  apprentice"  4a. taken  from  the 

^oick  word  <<  apprendre^*  to  learn.     Unfortunately  Lord  MamfiM 

Unot  adhere  tohis^rst  opinion  in  Rex  v.  LUtie £ok<m(a) :  bfft  (a).Jal^pl.S16»  - 

**<&wben  he  gave  his  second  opinion  in  tliat  case^fbe  took  it  for 

IMed  that  Hie  rule-  renaained  unshaken,  that  if  the  ^parties  in* 

^**^d  to  create  the  relation  of  master  aad  apprentice,  and  it  were 

^  legally  created,  so  that  the  apprentice  could  not  gaift  a  setti»- 

^"«^  as^  nturb^  h»  aead4  not  ao<|»Mre  a  gettleoieat  m  ^  fmt^ 
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falrfuff^pLffllt  MnwDt.    And  in  the  subsequent  case,  Rex  ▼.  Highndm  (a);  Lori 

Mansfidd  adopted  the  opinion  he  had  first  given  in  Rex  v.  lif^ 
BoUoHf  conformably  to  all  the  other  cases.  Therefore,  we  may 
rely  on  this  last  case ;  and  if  it  be  not  distinguishable  fVom  that  of 
Bex  V.  LUile  BoUon^  it  is  suflBcient  to  say  that  it  is  subsequent  to 
it ;  and  that  the  case  of  Rex  v.  LMe  BoUon  is  an  anomalous  case. 
When  we  find  the  current  of  authorities  one  way,  I  should  be  sony 
that  a  little  inadvertence  in  the  Court  in  the  decision  of  one  esse 
only  should  be  supposed  to  break  in  upon  the  general  rule ;  fbr  the 
(^^m^SSS.  case  of  Rex  v.  Coltishall  (b),  which  has  been  cited,  is  distlDguishable 

from  this  class  of  cases ;  there,  by  the  agreement  of  the  parti« 

the   pauper   "  was  to  do  any  work  that  the  master  set  him 

(c)  See  aUo        about,  (c)"     I  am,  tlierefore,  most  clearly  of  opinion  that  in  this 

iUiv.Hitcbam,  ^Qg^  (he  parties  intended  to  form  tlie  relation  of  master  and 

,Jnu,  pL  309.     apprentice,  and  that  as  that  relation  was  not  legally  constituted 

so  as  to  give  the  latter  a  settlement  as  an  apprentice,  the  re- 
lation cannot  be  converted  into  that  of  master  and  servant  so  as  to 
give  him  a  settlement  as  a  yearly  servant.    And  I  think  we  should 
do  infinite  mischief  if  we  were  to  overturn  that  which  has  been  lo 
long  a  settled  rule.  —  Grosb  J.     No  doubt  can  be  entertained  on 
the  first  point  in  the  case  respecting  the  parol  evidence ;  that 
evidence  was  not  produced  to  contradict,   but  to  explain,  the 
written  agreement ;    and  therefore  it  was  properly  received  m 
evidence.    But  the  difficulty  is  to  reconcile  the  decision  in  Ra 
▼.  Little  Boiton  with  that  in  Rex  v.  Highnam.  In  the  former  case, 
which  has  been  chiefly  relied  upon  here  In  the  argument,  it » tO' 
be  observed  that  Lord  Mansfield  adopted  the  general  nilc 
that  an  intended  apprenticeship  shall  not  be  converted  into  a 
service  as  a  hired  servant  for  a  year,  though  he  also  said  it  would 
not  be  considered  as  an  apprenticeship,  unless  the  pauper  vere 
retained  a$  an  apprentice.     Now  it  is  stated  in  this  case  that  m 
effect  the  pauper  was  to  be  an  apprentice ;  an  apprentice  »  a 
person  who  by  contract  is  to  be  taught  a  trade,  in  contradistinction 
from  a  person  who  engages  to  serve  another  person  generalljr. 
Here  the  pauper  was,   "  to  learn  the  business  of  a  carpenter, 
which  words  as  clearly  evince  it  to  have  been  the  intention  or  we 
parties  that  he  should  be  an  apprentice  as  any  other  words  that 
.  could  have  been  used.    But,  as  there  were  no  indentures  of  ap* 
prenticeship  executed,  the  pauper  could  not  accjuire  a  settlement 
as  an  apprentice ;  and  then  the  general  rule  applies  that  be  gain^ 
no  settlement  as  a  yearly  servant. —  Lawrence  J.^   The  first 
question  raised  by  the  counsel  in  support  of  the  rule  is,  that  the 
Sessions  ought  not  to  have  received  the  parol  evidence,  ^^^ 
it  contradicted  the  written  agreement :  but  it  was  not  offered  for 
that  purpose,  but  to  ascertain  a  fact  collateral  to  the  ^^f" 
instrument,  in  order  to  explain  the  intention  of  the  parties,  tse 
instrument  being  in  some  measure  equivocal.     That  fact  biHflf 
established,  the  case  was  this  ;  on  the  one  hand  the  pauper  pais< 
premium  to  the  master,  and  was  to  receive  certain  wages,  ^^ 
the  other  liand  the  master  engaged  to  teach  him  the  business  otj 
carpenter :  then  the  question  is,  wheth^  or  not  by  thisagreen** 
the  parties  were  to  stand  in  the  relation  of  master  anH  apprentice 
of  which  (I  think)  no  doubt  can  be  entertained.    In  ^^c  *»se  « 
Rex  V.  Little  Bolton,  Lord  Mansfield  only  went  thus  »'»V^ 
it  must  be  collected  from  the  words  of  the  iastrument  whelber  ^^ 


Sicrs.  2.]  OF  tfiE  iNOBMtORie.      ^  40$ 

not  tlie  party  if  to  ierve  as  an  apprentice :  his  Lordship  coulcl  fiot  '     ^ 
mean  to  say  that  a  contract  of  apprenticeship  could  not  be  formed 
80  as  to  give  a  settlement  to  the  party  serving  under  it  without  the 
iBtroduction  of  the  word  <<  apprentice."     With   regard  to    the 
instanGe  pot  at  the  bar  of  servants  at  inns,  it  is  to  be  remembered 
tbat  they  do  not  pay  their  money  in  order  to  learn  a  trade,  but  as 
a  premium  to  the  master  to  let  tliem  have  the  perquisites  of  that 
Bituatioa :  but  in  the  case  of  a  trade,  the  relation  of  apprenticeship 
is  created  for  the  very  purpose  of  the  party  being  instructed  in 
tliat  trade  ;  the  two  cases  do  not  bear  the  smallest  resemblance  to 
each  ether.    Therefore  there  does  not  appear  to  roe  to  be  any 
reason  for  shaking  the  authority  of  the  case  of  Res  v.  HiRknam\ 
eipeciaUv  as  the  great  body  of  cases  support  it.  *   It  is  mucn  to  be 
lamented  that  setdement  cases  should  ever  have  been  determined 
00  ni€3e  cUstinctions  ;  it  would  be  better  to  decide  them  on  soma 
general  rule  that  every  person  who  reads  may  understand  it.  — ^ 
Lb  BX.ANG  J.     On  the  first  question  that  was  made,  it  is  sufllicient 
to  say*  that  I  entirely  agree  with  the  opinion  given  by  the  Court 
that   the  parol  evidence  was  admissible,  as  evidence  of  a  fact  col« 
hteral   to   the  written  instrument.   With   respect  to   the  'other 
qaestioDy  I  am  inclined  to  adhere  to  the  principle  recognized  in  all 
the  cases,  that  where  the  contract  itself  clearly  appears  to  have 
been  intended  as  a  contract  of  hiring  and  service  as  a  servant,  it 
fhail  not,  if  defective  as  a  contract  of  apprenticeship,  be  converted 
into  a  contract  of  hiring  and  service,  so  as  to  give  the  party  a 
settlement  as  a  servant.     And  if  it  be  supposed  that  the  case  of 
Hex  V.  LitUe  Bolton  broke  in  upon  that  doctrine,  I  should  rather 
be  disposed  to  adhere  to  the  general  principle  than  to  the  decision 
ia  that  particular  case :  but  I  do  not  think  that  the  Court  intended 
to  decide  in  that  case,  tliat  every  contract  of  this  kind  must  be 
considered  as  a  contract  of  hiring  and  service  unless  the  specific 
term  "  -apprentice''  be  used.     If  by  the  terms  o\'  the  contract  the 
master,  in  consideration  of  a  premium,  engage  to  leach  the  other 
party  his  trade  or  art,  it  is  the  same  as  if  he  agree  in  express 
words  to  receive  the  other  party  as  his  apprentice,  and  to  teach  him 
his  trade.     But  this  case  is  distinguishable  from  that  of  Res  v. 
IMtie  BoUon  in  that  which  forms  a  material  part  of  a  contract  of 
apprenticeship  ;  there  no  premium  was  paid,  which  was  relied  • 
upon  in  many  of  the  cases  as  a  circumstance  to  show  that  the 
parties  only  intended  to  form  a  contract  of  hiring  and  service. 
Now,  what  is  the  present  case  ?  The  master  in  consideration  of  a 
premium  engaged  to  teach  the  pauper  the  business  of  a  carpenter, 
and  the  pauper  agreed  to  serve  the  master  three  years  to  learn 
that  business  ;  what  is  such  an  engagement  but  a  contract  of 
apprenticeship?  and  tliough  it  is  not  a  perfect  contract  of  ap- 
prenticeship in  consequence  of  the  agreement  not  being  properly 
stamped*  sttU,  according  to  the  principle  in  all  the  cases,  such  a 
detetive  contract  shall  not  be  converted  into  a  contract  of  hiring 
and  service.  I  am,  therefore,  of  opinion  that  the  pauper  gained  no 
settlement  by  serving  under  this  contract.  —  Both  orders  con«> 
faned. 

508,  ^-r  V.   Wimoicky    H.  T.   40G.3.    8r.jB.454 The  ThesaantiT 

P*pcr  was  settled  by  birth  at  W.     The  counsel  for  the  parish  of  two  ma^atm 
^•ffered  in   evidence  an  instrument  purporting   to  be  an  in«  [^JJ|J^ 
^eobKtt  dated  the.  18th  of  December  1789,  whereby  the  pauper 
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anlM  by  one  of 
ttem  fint  sign* 
ing  it  aloiM  and 
bmog  after* 
wanis  pfcscnC 
wben  the  othtr 


(a)AnU,^*50S, 


A  contnict  un- 
der seal,  and 
•tamped,  to 
serve  another 
fbr  three  years, 
at  so  much  per 
week,  the  mas- 
ter agreeing  to 
learn  the  other 
a  trade,  and  tlie 
latter  agreeing, 
if  he  lost  any 
time  to  tlte  pre- 
judice of  his 
master,  to  abate 
so  much  jter 
day,  constitutes 
an  apprentice- 
ship.    And  al 
any  rate,  the 
pauper  having 
served  under  it 
for  more  than  a 
year  gained  a 
settlement, 
either  as  an 
apprentice,  or 
as  a  hired  ser- 
vant. 

#.    ■ 

(b)  ncfe^Hat 
910,^,  cAU 


ini0  touad  AH  appiieirtic9  hf  the  parMi  oKemMt  W.  toowHMv 
iXS.  until  be  should  attain  the  age  of  21  yearo;  and  under  windi 
tbe  pauper  reakled  40  days  with  hia  master  at  6.  The  instnnnt 
was  signed  by  the  Rev.  Dr.  Freeman  and  the  Rev.  Dr.  Fmdf, 
two  of  the  justices  for  the  county  of  Norihampkm  /  the  me  wm 
signed  by  Dr.  JP.  at  the  parish  of  Lortg  Buddey^  where  be  feado, 
and  the  Rev.  l^r.  P.  was  not  tlien  present ;  but  a  few  dan  aftei^ 
wards  the  Rev.  Dr.  JP.  went  to  the  bouse  of  Dr.  P.  vWdit 
same  was  signed  by  the  Rev.  Dr.  P.  in  the  presence  of  sU  ifae 
parlies.  Under  these  circumstances  the  Sessions  were  of  opioioo 
thai  the  indenture  was  void. — Lord  Kbntow  C.  J.  Tbii  caieii 
clearly  distinguishable  fffoia  that  of  Resy.  HanttUM  Ridaan(a)j 
because,  though  one  of  the  magistrates  first  put  Ins  sigiiatim  to 
this  indenture  at  a  time  when  the  other  was  not  present,  both  tie 
Bsagtstrates  afterwards  met  on  the  subject,  and  agreed  to  tia 
propriety  of  die  measure  when  the  other  magistrate  also  ciecste^ 
the  instrument.  The  principle  on  which  this  case  is  detenaisel 
was  recognized  some  years  ago  in  a  case  of  a  murder;  a  sngii- 
trate,  who  kept  by  him  a  noinber  of  blank  wairants  ready  ligMd, 
•on  b^ng  applied  to,  filled  up  one  of  these*  and  signed  and  dc* 
livered  it  to  the  o&er,  who,  on  endeavouring  to  arrest  the  pittj, 
•was  killed  ;  t)»e  judges  were  of  opinion  that  this  was  murder  io 
the  person  killing  the  officer,  and  he  was  accordingly  execsted. 
And  this  was  not  a  new  principle  then  lor  the  first  time  eiti* 
btished ;  it  had  been  always  uniformly  acrted  upon.  BattfAt 
merits  of  this  case  had  not  been  gone  into  at  the  Scssioaa,  thii 
case  was  sent  down  to  be  re-stated. 

509.  Rex  V.  Rainham,  T.  T.  41  G.  5^  1  Easiy  5S1.*^Tbe pauper, 
on  the  8th  of  November  1784,  entered  into  an  agreement  onder 
seal  with  one  UHlsy  a  sawyer,  living  in  EUkam  $  which  agreemest 
is  in  the  words  and  figures  following,  vfs.  *'  An  agreeaMOt 
"  made  the  8th  of  Nwember  1784,  between  H.  of  £.,  sawyer,  i»4 
^*  M.  Smith  of  the  same  place ;  viz.  S*  doth  agree  with  the  said  A 
*'  to  serve  him  for  three  years  frfun  the  date  of  the  agreemeoc  ia 
**  the  following  manner,  viz.  for  the  first  year  to  be  paid  lOt'f^ 
'<  we^k,  for  the  second  year  il;.,  and  for  die  third  year  l^»ff 
**  week.  And  ,thft  said  H.  doth  agree  and  promise  to  lesn  tbe 
**  said  S.  the  art  and  mystery  of  a  sawyer,  wnich  he  no#  fotfows. 
'<  And  it  is  likewise  agreed,  that  if  iS.  shall  wilfuUy  lose  soy  liiM 
"  to  the  prejudice  of  //.,  be  doth  hereby  agree  to  pay  to  WmSj- 
**  per  day  for  all  such  neglect.  And  it  is  hereby  further  agreed, 
^*  that  if  S.  repents  of  this  agreement  before  the  time  expires,  ^ 
*^  promises  to  pay  i/.  lOl,  on  demand ;  or  if  S.  is  sick,  or  by  tf  J 
**  diaorder  or  misfortuBe  rendered  incapable  of  work,  not  to  recent 
'<  any  pay  from  ///'  The  agreement  was  signed,  sealed,  and  d^ 
hverod  by  both  parties,  and  lawfully  stamped.  No  pcemium  «tt 
paid  by  the  pauper  to  H.  The  pauper  in  pursuance  of  the  ag^ 
ment  immedratc4y  went  to  //.,  and  resided  with  bin  in  E^  ^^ 
and  aceovdinff  to  the  terms  and  ceaditions  of  the  agreement,  W 
two  years  and  a  half.  —  Lord  Kenydm  C.  J.  The  Scs8i<»»l*^ 
stated  the  deed  and  the  service  tinder  it  in  fact,  leaving  this  Court 
to  draw  the  legat  conckialou ;  and  that  can  only  be  doae  ia  ose 
way»  namely^  that  this  was  a  conta*act  of  apprentioeahip.  '^J^ 
stvument  was  under  seal,  and  need  not  be  indented*  (b)  ^f  «|^ 
beea  detcarmmed,  that  tlie  party  servmg  need  not  be  reeain«» 
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m  9m  ■gftcatieo ;  but  thu  it  is  enough  if  the  purpose  of 
tbo  coBftnet  be,  that  the  one  shall  teach  and  the  other  learn  the 
tMde«  That  is  the  case  here;  for  the  roaster  engaged  to  learn, 
i^  «.  MP  te^ckt  the  pauper  the  art  and  mystery  .of  a  sawyer ;  and 
Ibe  olyect  of  the  pauper  was  to  be  taught  the  business.  No  tech« 
«icid  words  are  necessary  to  constitute  the  relation  of  roaster  and 
apprentice  %  nor  is  it  necessary  that  there  should  be  any  premium 
givea  to  the.  master*  —  La  Bl amc  J.  The  contract  was  ^idier  to 
aeiye  aa  an  appreQUoe,  or  as  a  hired  servant ;  it  is  imroaterial 
which  it  was  in  this  case ;  for  as  the  pauper  served  above  a  year 
under  the  agreement,  ^udcunque  vid  datd^  he  gained  a  settlement* 
— -  Pbr  Cujuam  :    Order  of  Sessions  quashed. 

.    510.  iUx  V.  Cramford,  M.  T.  47  G.  3.     8  East,  25.  — Upon   WhMvike 
appeal  against  an  order  removing  M.  //•  from  the  township  of  twrnndfiMfaeref 
IT.,  to  that  of  C,  the  Sessions  confirmed  the  order,  subject  to  the  J^^L^Ij^yL* 
opinion  of  the  Court  on  this  case.    The  pauper's  husband,  W,  H»i  ^S^m^btt 
beiag  settled  at  C,  went  on  the  ist  of  May  1796,  being  then  14  tboqidiMdiths 
years  of  age,  as  an  apprentice  to  N.  K„  of  fF.,  weaver,  and  con-  ion  die  art  and 
tinued  to  serve  him  as  an  apprentice  for  five  years.    The  follow-  myitny  ol 
in^  iadenture  was  e9:ecuted  by  N.  K,,  the  master,  and  J.  H.,  the  ^««*oafo'*]J» 
teher  of  fViUiam,  but  not  by  fVUliam  Higton  himself.  "  This  agree-  JJSiTwd 
**  B»ent»  made  the  ist  of  May  1796,  between  N,  K.,  weaver,  and  the  Km  iImniIA 
**  «/•  H,9  miner;  and  the  said  N,  K*  shall  teach  or  cause  to  be  receive lalfliis 
*'  taught  W.  //.,  the  son  of  J.  //.,  the  art  and  mystery  of  weaving,  Mming.aiidilM 
•*  &c.  in  tlie  best  way  he  can,  for  ^we  years  from  the  date  above ;  2JJ*"*!"**"* 
«  and  that  N.  K,  shall  find  W.  H.  all  utensils  belonging  to  the  said  ^1^^^^ 
**  business;  and  that  W,  H*  shall  receive  of  N.  Kn  half  of  what  he  lerved  oucte 
*' earns,  and  the  remainder  to  iV.  K..'   to  which  we  have  inter-  titiiefissn«p.> 
"  changeably  set  our  hand  and  seal,  the  date  above  written,  prsotiec:  Held^ 
f«.(Signed  and  sealed  by  N.  K.  and  J.  //.")     fV.  H.   did  not  *^  •^■«~' 
execute   or  become  a  (H^rty  to  any  other  indenture*  —  Lord  35e°fii£uMiiS 
£i;i«SNBoaoDOH  C«  J.  said,  here  is  neither  a  binding  of  the  son  nunter  (t» 
himself  apprentice,  nor,  if  I  may  so  say,  of  his  parent  for  him :  for  which  Uie  eoa 
there  is  no  contract  for  his  serving  his  master ;  nothing  to  bind  wm  no  pwtjr) 
the  son  to  serve.     He  misht  serve  in  fact,  but  was  under  no  ^^  binding  the 
obVigBtion  to  do  so :   he  only  continued  to  be  taught  as  long  as  ^Itber forhiiii 
be  pUssed,  but  was  not  obliged  to  stay.     This  was  no  apprentice-  toanyMrriceto 
ship,— -The  other  Judges  concurred;  and  Lawrbnce  J.  asked  the  master;  hai 
how  any  action  could  have  been  brought  against  any  person  for  the  eon*s  ecr- 
harbouring  the  boy  as  an  apprentice :  or  how  he  himself  could  have  7^  '^^  ^^ 
been  proceeded  against  under  any  of  the  statutes  for  regulating  ^^SI^T^^ 
apprentices  ?  —  Order  confirmed.  ^  iH^^v^aS^. 

riap  in  pmnt  oi  law ;  and,  eonaeqoenUy,  no  seulement  could  be  gained  by  the  ion  serving  hb  niii^sr 
vader  fucfa  a  conUact. 

511.    ELea  v.  Ripon,   H.  T.    48  G*  3*     9  East,  295.  — The   Anindcnturs 
pauper,  being  23  years  of  age,  was  put  apprentice  by  her  father^  bindingvnaAih 
a-law,  with  her  own  consent,  to  one  //«,  in  Hunton*    She  was  SoeTbu^M*' 
psssent  at  the  making  of  the  agreement;  but  the  indenture  was  ^waisd  by 
only  executed  by  her  master  wd  her  iather*in4aw,  but  not  by  racb  adult,  does 
hemlf:  neither  was  it  ever  tendered  to  her  for  that  purpose,  not  ceneUtuis 
^boogh  she  lived  under  it  with  her  master  for  nearly  12  montns  in  ^  '"^'^  ^ 
H.   The  Sessions  were  of  opinion  that  she  gained  a  settlement  in  "*^^J"|^j^ 
^*$  but  the  CouBT  of  King's  Bbmch  quashed  the  order  of  Ses-  Sm?mnitfrT 
argument;  asking  how  it  was  possible  to  maintain  be  gained  wsder 
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this  to  be  a  competent  bioding  of  sn  adult  who  was  do  par^iv 

the'indenture  ?        • 

AAcr«]Nniper  512.  Rex  ▼•  Shinfidd,  M.  T.    52  G.  Z.     14  Etut,  541.— Re* 

?!f!ri?*^  raovaflfrom  St.  G.  to  S.    Order  confirmed,  subject,  ftc.    R.Lf 

^et^^m  ^^®  pauper,  in  1806,  being  a  nnnof,  hired  himself  for  a  year  t» 

fMT  torn  bricks  t/.  P.  of  S.,  brick-maker,  and  conlineied  upwards  of  a  year  in 

maker,  and  J.  P.'s  service :  in  September  1806,  the  pauper  (being  still  a  minor) 

senrod  pvt  of  and  J,  P.  signed  the  following  agreement  on  unstamped  paper^ 

thetime,  Uiey  ^^^^  p^,.  under  seals,  under  which  ttie  pauper  served  the  whole 

tTrittOTcIra-*  ^^'^  years.     "  A  memorandum  and  agreement  betwefen  J.F. 

tract,  unstamp-  "  8"^  R.  Z..  •  This  agreement  made,  &c.  between  J.  P.  and  R,L 

ed  and  wiUiout  ^'  &c.    I,  R*  L.  do  hereby  covenant  and  agree  to'serve  J.  P.  for 

seals,  whereby  «  three  years,  to  learn  to  make  bricks,  and  the' art  ofbunung, 

the  pMiper  co-  m,^^  condition  of  the  said  J.  P.'s  finding  me  the  said  R.  I.  «uf* 

w^"hU  mster  "  ^cient  clothing,   victuals,   Ac.  on   condition  of  my  helping  to 

for  three  years  •'attend   the  kiln   on   nights.     (Signed)    R*  L"    And  in  the 

to  learn  to  make  margin  was  written,  <*  I,  </.  P.,  consenting  to  the  said  agreement.'' 

bricks,  &c,  on*  The  appellants  produced  •  the -paliper's  mother,  who  swore  that 

^tain  condi-  ■  j,  p,  came  to  her,  and  asked  her  if  she  had  any  objection  to  her 

SUter  d?d*!!I^  «o«  being  apprenticed  to  Wm,  and  ^he  said  no.    The  cases  of  ito 

bind  himself  to  ^'  Littie  Bolton  (a),  and  Rex  v.  Eccieston  (A),  were  cited.  — LoR» 

teach  him  to  £llbnborou«h  €.  J.    This  was  the  case  of  a  person,  who, 

make  tbem :  though  a  minor,  had  power  to  contract  for  a  hiring  and  serviceto 

Held,  first,  diat  another,  or  as  an  apprentice,  according  to  the  principle  laid  down 
wis^niSfof  in  **»«  ca»e  of  2>rt/ry  v.  Jirwry,  cited  in  3  Term.  ^.  161^  thatif 

an  apprentice.  *"  agreement  be  for  the  benefit  of  an  infant  at  the  time,  it  abatt 

ship  being  in  bind  himt  and  that  has  not  been  drawn  in  controversy  upon 

the  oonteoiFJa-  this  occasion  ;  but  it  is  admitted  that  if  the  c&se  had  stood  upon  i 

tion  o^Uie  par.  contract  of  hiring  alone,  it  would  have  been  good  and  binding  to 

|^^™.^*7^  enable  him  to  acquire  a  settlement  in  S.  by  a  service  under  it. 

the^^datiob^  The  only  argument  has  been  upon  the  effect  of  the  real  op  mf 

master  and  ser^  posed  apprenticeship  created  by  the  instrument,  which  it  is  tm 

▼ant,  and,    *  pttt  ^n  end  to  the  service  under  the  original  contract.    But  ^^ 

»«»ndly,  ikmt  cmi^e  vid  data,  he  gained  a  settlement  in  S.  .•   for  if  the  instw- 

bd?  ''^Tnd  "^"*  ^^^  invalid  as  being  a  fraud  upon  the  law,  it  is  clear  that 

tllml  could  there  was  no  good  apprenticeship  created,  because  it  ^^*jj 

not  (even  if  it  created  in  the  manner  prescribed  by  the  law :  and  if  invalid,  and 

had  -shown  an  not  receivable  in  evidence,  what  is  there  to  do  ilway  the  fbnner 
iitteiicibB  in  the  contract  of  hiring  for  a  year  ?     But  supposing  it  to  be  validi  •''^ 

paiidesto4»n.  ^^  operatini?  as  an  apprenticeship,  but  as  a  hiring  in  the  relation 

tract  for  an  ^       »  o     ,  ■^*^         ,    ^  .   *^i_,    ■     ^  .i.  ®  i»     ^A«*;nnitt0 

appreaticeBhip)  ^'  ^  master  and  servant,  what  is  this  but  the  case  of  a  conumuiHs 
have  done  away  service  operating  under  a  new  contract  of  hiring,  merely  sopei^ 
with  Uie original  adding  other  terms,  whereby  the  servant  was  to  have  food  and 
good  contract  clothing  provided  for  him  in  the  manner  stated,  and  an  opportunity 
ofhirix^  and  ^f  learning  the  trade  of  his  master,  instead  of  seeking  for  a  com- 
(  'yamL  Lai«.  P*™****^"^  ^^■*  ^^^  service  upon  a  quantum  meruit.  It  is,  therefore! 
fj!\  ^  'L  necessary  to  determine  whether  or  not^  this  .was  a  good  contract 

[i)A9u^fL&^S.   ^f  hiring  and  service,  as  created  by  the  written  instrument.    Arm 

oil  the  cases  cited  by  the  appellant's  counsel  diifier  from  thepr^ 
jent ;  because  in  none  of  them  there  was  a  good  coolract  ot 
hiring  and  service  independent  of  the  imperfect  contract  of  •P' 
^prenticeship  in  dispute.  But  here  there  was  an  ordinal  perfect 
^contract  of  hiring  and  service,  which .  was  not  defeated  by  .a*^ 
invalid  instrument.  With  respect,  however^  to  the  case  of  R^ 
V.  LUtle  Bolton,  the  Court    in. the  case  of  Rex  v.  Ecdtf^ 


comUfred  k  as  a  uMstinff  authority,  whatever  .qaeition  ther< 
mjgbt  be  made  on  -the  subject  at  first-;  and  I  tnink .  the  cen^ 
venieDce  of  the  tbiag  is  in  support  ^f  ft ;  but  it  is  not  necessarr 
wm  to  discuss  that  point. —  Grose.  J.  Here  there  waa  origi* 
oalljr  a  good  contract  of  hiring  and  service ;  and  that  was  not 
done  ttwaj  with  by  a  subsequent  instrument,  whereby  the  paittes 
merely  prolonged  the  duration  of  the  contract,  and  fixed  the 
compensation  to  be  made  by  the  master  for  the  service.  —  Lb 
Blavc  J.  To  five  a  settlement  by  hiring  and  service  there  must 
be  a  contract  of  hiring  for  a  year ;  and  this  case  is  distinguishablo 
from  all  the  other  cases,  in  which  the  question  has  been  whether 
ike  contract  was  to  serve  as  an  apprentice,  or  as  a  hired  servant* 
where,  if  the  Court  considered  that  the  contract  was  to  serve  as 
so  apprentice,  it  could  not  enure  to  give  a  settlement  as  in  case 
of  a  hired  servant;  for  in  none  of  those  cases  was  there  any  valid 
contract  of  hiring,  and  service  existing  before,  independent  of  the 
intnuneot  in  auestion.  But  here  the  husband  of  the  pauper 
tad  first  entered  into  a  good-  contract  by  parole  as  a  hired  servant 
for  a  year ;  and  pending  that  •contract  he  and  his  roaster  entered 
into  a  written  agreement ;  by  which  it  is  contended  that  the  parties 
ineaot  to  contract  for  an  apprenticeship ;  and  that  this,  thougn  inva- 
lid for  the  purpose  of  creating  an  apprenticeship,  yet  changed  the 
latore  of  the  circnmstances  under  the  former  hiring  lato  a  service 
of  apprenticeship,  and  therefore  prevented  the  gaining  of  a  settle-  ' 
oeot  as  a  hired  servant.  But  I  do  not  accede  to  that  argument : 
-because. if  there  were* at  one  tinse  a  subsisting  valid  contract  of 
hiring  and  service  for  a  year ;  and,  pending  tliat,  the  parties  enter 
into  an  invalid  agreement,  I  do  not  see  how  that  can  do  away  the  « 
foimer  valid  contract.  But  even  upon  the  construction  of  the 
written  instruoient  itself,  I  do  not  think  that  it  is  to  be  taken  as 
a  contract  of  apprenticeship.  In  all  the  former  cases,  where  the 
ioitrament  an  question  has  been  so  construed,  it  has  been  stated 
that  the  parties  intended  to  contract  in  the  relation  of  master 
and  apprentice,  only.  they,  had  contracted  informally  in  order  to  ^ 

avoid  the  stamp  duties.  But  here  the  contract  is  for.  R.  L.  to 
terve  J.  P.  for  three  years  to  learn  the  art  of  a  bricknuiker^  on 
^^dition  of  «/•  P.'s  finding  liim  in  board>  lodgings  and  clothes ;  . 
there  is  no  contract  by  the  master  to  teach  him,,  but  only  for  the 
ho/  to  have  tlte  (^ortunity  of  learning  the  business*  It  is  said 
that  00  wages  are  reserved  ;  but  that  is  no  more  than  what  often 
happens  with  boys  at  service  :  they  get  less  at  first,  because  they  , 
Btoit  fir«t  learn  their  business  before  they  can  be  of  use  to  their 
OMstera  in  it.  Then>  though  it  is  stated  here  tliat  the  boy  was  to 
'Serve  his  master  to  learn  his  businessy  that  would  not  prevent  it 
^om  operatix^  as  a  contract  of  hiring  and  service.  1  do  not, 
therefore,  think  that  this  was  in  the  terms  of  it  an  agreement  for 
sn  apprenticeship,  so  as  to  supersede  the  former  contract  of  hiring 
sod  service.  But  even  if  it  were  intended  as  an  apprenticeship, 
yst  the  instrunsent  being  invalid,  would  not  supersede  the  former  . 
valid  contract.  •-—  Bayley  J.     I  consider  the  instrument  as  a  con«  ' 

^*M  of  service,  and  not  as  an  apprenticeship.  There  was  an 
<^gina}  good  contract  for  a  year,  between  the  parties,  as  master  j 

tsd^servant  generally,  and  after  three  months'  service  under  it, 
^y  entered  into  a  new  agreement,  by  which  the  boy  was  to 
'^e  bis  roaster  for  three  years,  not  generally,  but  to  learn  to 
'^e. bricks,  and  the  art.  pfburniog,  upon  condition  of  beinr 


^» 
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When  the 
Ikther  of  the 
pauper  con- 
tracted with 
J.  &  thathb 
ton  should  be 
with  him,  and 
ahould  work 
with  him  for  two 
jeafB,  and  have 
what  he  got, 
and  should 
allow  2s.  per 
week  out  of  hh 
gains  to  J.  S., 
vis.  1«.  for 
teacfaiog  him 
the  bunness  of 
a  frame-knitter, 
9d.  for  the  rent 
of  a  frame,  and 
S(L  for  the 
standing  :He)d, 
that  this  was  a 
contract  of  hir- 
ing and  terricej 
and  not  an  ap- 
prenticeship ; 
and  that  the 
aon's  having 
aerved  under  it 
waa  evidence 
that  he  had 
adopted  the 
contract  made 
hj  his  fattier ; 
and,  therefore, 
he  waa  entitled 
to  a  settlement 
by  such  hiring 
and  service. 

(a)ifnte,pLS16. 

(0<^ii/e,pl.518. 


fcMilmb0i«f[«iod8iiig,«Ml;CMMi^    TheoiMwi^ 
thenefiMv,  wa%  that  the  gensnd  smwx  befooe '  eontneted  &r 
ihod4  be  ncilmiled  to  naeU  semce  at  would  eauUe  the  hef  to 
Icara  his  nailer's  bvtineia.    If  an  appraaiiceifbip  W  been  vh 
tended,  tfacfe  would  bave  beea  worde  iatraditGed  inti^tbet^jfce* 
Hieikt  biodiag  tbe  roaeter  to  teach  the  boy;  there  being  no  neb 
words  of  oUigalioa  on  the  master,  and  the  written  eontnet  not 
bariag  the  ordinary  words  of  binding  to  serve  as  an  appfeotifie, 
and  the  intent  of  the  parties,  as  collected  from  it,  being  at  leaa 
aoniiroeal,  we  are  warranted  by  the  caseain  saying,  that  the  object 
oiit  was  merely  to  confine  the  general  sendee  before  contraocd 
for  to  such  parts  of  the  master's  employ  as  would  enable  tbe  boy  to 
leaffo  bis  busiaess*   If  this,  therefore,  were  to  give  an  catraordnvy 
benefit  t»  the  servant,  the  master  might  well  stipulate  fo  Eecciviig 
such  service  without  the  payment  of  wages*  —  Orders  eoBfirmedr 
51S.  Bex  T.  Burbaeh,  E.  7*.  53  G.  S.IM.&  S.S70.  -^  Remonl 
from  Burback  to  Sf.  Af.,  Birmingham.    Order  ooashedi  aHbjsct, 
&e*      Tbe   pauper    being    settled    at  Birmit^namy   his  faiv 
made  a  verbal  agreement  with  R.  P.  of  BuFba/eh^   finneworit' 
knitter,  that  his  son  iihould  be  with  him  (P»)  and  sboold  w«l 
with  him  for  two  years»  and  have  what  he  got<  and   that  be 
should  allow  2r.  per  week  out  of  his  gains  to  P^rvku  Is.  fsk 
his  (P-'s)  teaching  tlie  business  of  a  framewnrk-knitter,  ^  kf 
the  rent  of  a  frame,  and  Sd.  for  the  standing  of  the  frame.  Noriuat 
was  said  about  his  being  an  apprentice.     Tbe  pauper  went  asc 
served  P.  for  two  years  at  his  house  in  Buwbach,  and  had  what  h^ 
earned  after  tbe  2i.  per  week  were  deducted  by  P.  who  foand  t 
frame  and  all  materials,  bnt  the  pauper  paid  for  the  needlei  bim- 
self;  and  in  regular  work  he  earned  about  10».  per  week;   Ibe 
pauper  had  no  right  to  work  for  any  bocfy  else  in  P.'s  frame,  nor 
did  he  do  so  to  P.'s  knowledge:  be  received  no  wages,  wbA 
boarded  and  alept  all  the  time  at  the  house  of  his  fiiiher  ak^ 
mother  in  Burbach,  where  he  also  had  his  washing  done  for  bio ; 
and  he  did  not  do  any  act  as  a  servant  for  P*  by  his  order;  and  ob 
Sundays  he  was  at  his  father's  house.  —  In  support  of  the  order 
of  Sessions  Rex  v.  Utile  Bolton  (a),   was  relied  on.  —  Agaieit 
the  order  it  was  contended,  1st,  that  tbe  son  was  no  party  to  the 
contract:  2d,  tl^at  the  authority  of  /2.  v.  Liltbt BoUon  btdhf^ 
doubted,  and  that  iu  R,  v.  Shififield   (6),   the  circumstance'^ 
there  having  been  no  contract  by  the  master  to  teach>  wngbso 
much  with  the  Court.  -*  Lord  Ellenbokoub  C.  J*    The  groasd 
of  argument  taken  is^  that  the  father  was  the  contracting  pat^r 
and  could  not  bind  the  son.    It  certainly  cannot  be  contended 
that  the  son  would  at  all  events  be  bound  by  tbe  contract  oi  the 
father;  but  in  every  case  if  a  contract  be  made  by  a  perton 
standing  in  a  pectrtiar  relation  to  another,  on  his  behalf  and  fir 
his  benefilt  and  that  other  performs  his  part  of  tbe  contract,  tboce 
is  no  authority  whicli  should  restrain  me  from  leaving  it  to  tbe 
jury  whether  he  did  adept  the  contract.    It  seeoos  absurd  to  say 
that  if  a  party  contract  cm  my  behalf  to  do  work|  and  I  do  it,  tbn 
-the  rale  of  omnis  ratikabitio  does  not  applj.     Every  jury  opfi^ 
•such  a  question  wouki  find  a  previous  auin^ialMat  evideaoed  by 
the  service  aAerwards*    Here  the  son  is  acting  aa  senriuit ;  bia 
4f  it  were  doubtful,  the  Sessions  have  drawn  the-  eondasion,  aM 
have  not  aubmitted  to  us  any  question  whether  be  waa  boond  99^ 
the  contract.    The  ^uestioathsn  is^  Whether  thiaiaa43oatmctoi 


immg  wad  eerno^  or  of  oppreoticeflliip?  It  oocuiiilj  oamfot  ho 
csiicdao  apprenCtceship^  nor  does  it  bear  mij  of  its  forms;  £&r 
ailhougli  there  is  mention  of  an  allowance  to  be  made  by  the  son 
OB  account  of  the  master's  teaching  him  the  busineas,  yet  that  is 
not  pecttiiar  to  the  contract  of  apprenticeship  t  it  enters  into  the 
'Contemplation  of  almost  every  contract  of  hiring  and  servioeii 
haw  far  the  servant  has  learnt  his  art,  or  stands  in  need  of  farther 
iastniction;  and  according  to  his  proficieney  a  consideration  is 
«iade  in  the  rate  of  wages*    It  is  the  measure  to  which  eadi  party 
resorts  in  apportioning  the  compensation  i  and  if  the  circumstance 
of  the  servant's  having  to  learn  his  art  is  to  make  any  difierenoe, 
it  would  change  the  nature  of  most  contracts  of  hiring  and 
service,  even  in  the  meanest  situationsi-  into  that  of  an  apprentice- 
jhip.    A»  to  Rex  v«  LiUle  Bolton  (a),  without  saying  whether  one  (a)ulfii«^pL8lO. 
^te  approves  the  principle  of  that  cdse»  it  is  enough  to  say  that 
ihe  Court  has  been  so  much  in  the  habit  of  acting  upon  that  de- 
.dtioa  that  it  would  now  be  dangerous  to  set  it  aside^     I  do  not 
say  that  if  that  case  were  erroneous,  and  wholly  destitute  of  legal 
£»iindatioo,  it  would  not  be  right  to  set  it  aside ;  but  if  it  stands  on 
phtuaible  grounds  it  ought  not  to  be  canvassed  too  nicely*    This 
esse  is  stfonger  tlian  Rex  v,  Litiie  BcUon ;    there  lihe  master 
agreed  to  teadi  the  pauper  if  he  would  work  with  him  two  yean 
aad  a  half  or  three  years ;  so  that  tlie  taachiog  was  the  y/ery 
eNsace  of  the  contract.    Here  there  \%  no  express  contract  by 
the  master  (o  teach,  only  an  allowance  by  the  servant  out  of 
the  earningfi  for  teaching,  which,  perhaps,  may  amount  to  an  im- 
plied one.     i  will  not  say  that  an  action  might  not  be  maintained 
opoa  this  cooteact  for  not  teaching,  although  upon  a  demurrer 
to  a  dedaratien  framed  upon  it  there  might  be  difficulty*     Ad- 
mitting, however,  that  sudi  a  contract  may  be  inferred,   it  is  by 
no  means  so  clear  as  assumed  in  argument ;  and  even   if  it-  were, 
it  would  not  be  so  strong  as  Rex  v.  LiuU  BoUon^  which  was  an 
express    contract.     There  Lord    Mansfield  observed   upon   the- 
.agreement  not  speaking  of  the  pauper  as  an  apprentice,  and  here 
there  is  no  nsention  oi'  apprenticeship,  except  as  far  as  learning 
sod  teaching  are  ingredients  in   the  contract  of  apprenticeship, 
which  they  are  also  in  almost  every  contract  of  hiring  and  service 
regniarly  entered  into.     Therefore,  without  saying   that  Rex  v. 
LUUe  Bohon  is  not  law,  we  cannot  hold  that  this  is  not  a  good 
hiring  and  service.  —  Gkose  J.     The  question  is.  Whether  this 
ii  a  hiring  and  service  ?    I  have  no  doubt  it  is.    Looking  at  the 
agreement  we  may  see  what  was  the  intention  of  the  parties* 
The  intention  was  that  the  pauper's  husband  should  serve  his 
matter  for  two  years,  and  he  accordingly  did  serve  him,  and 
tbtts  adopted  the  contract.  — Le  Blanc  J.     The  statute  law 
has  enaeted  that  a  person  may  gain  a  settlement  by  apprenticeship 
or  by  hiring  and  service.     But  it  has  been  decided,  that  if  an  ap- 
preaticeship  be  intended  and  not  regularly  carried  into  effect, 
it  caanot  enure  as  a  hiring  and  service.-  A  variety  of  quesdoos, 
therefore,  has  arisen  upon  this  distinction,  whether  the  eontmct 
MMMinted  to  an  apprenticeship  or  to  a  hiriog  and  service ;  and 
whenever  it  has  appeared  from  the  nature  of  the  contract  that 
the  parties  intended  an  apprenticeship,  although  they  have  failed 
tt  perfecting  it,  the  Court  has  decided  that  it  could  not  take 
^ect  as  a  hmng  and  service.    Here  the  Sessions  have  determined 
this  to  be  good  aa  a  hiring  and  service,  and  unless  the  Court 


'seatlmt  their  caoduBion  is  wrong,  we  are'  boand  to  conftrm  die 
order.  It  is  not  stated  in  the  cas^  whether  the  pauper  wss  aii 
adult  or  infabt ;  and  that  his  father  agreed  with  the  master  tint 
he  should,  be  with  him  and  work  for  two  years,  is  all  that  is  stated 
with  respect  to  the  service.  The  contract  is  made  with  another 
person  on  his  behalf,  and  he  serves  under  it.  That  woald  be 
evidence  upon  which  I  should  think  a  jury  might  infer  that  he 
adopted  it.  The  Sessions  have  so  inferred,  and  there  is  no  c^ 
jection.  If  that  be  so,  there  is  no  material  difference  betweea 
{0)Ame^Usi6.  this  case  and  that  of  Rex  v.  Liitle  BoUon  (a)  .*  with  the  exceptioa 

of  names,  place,  and  trade,  the  cases  are  the  same.  It  will  not 
convert  this  contract  into  an  apprenticeship,  because  the  partj 
was  desirous  of  improving  himself  in  the  trade  in  which  he  was 
to  work,  or  even  stipulated  for  that  purpose.  Every  workniA 
who  contracts  for  bis  labour,  and  is  not  perfect  in  his  art,  is  d^ 
sirous  of  learning  more,  and  it  forms  an  ingredient  in  every 
such  contract.  The  Court,  therefore,  will  not  upon  this  ground 
hold  it  an  apprenticeship,  unless  they  see  that  something  vaact 
than  a  hiring  and  service  was  intended.  Now,  here  it  was  agreed 
that  the  pauper  should  work,  and  he  did  so:  and  he  was  to 
allow  so  much  per  week  to  his  master  for  teachhig  htm :  which 
is  the  only  circumstance  relied  upon  to  show  it  an  apprenticeship. 
The  question  is.  Whether  that  is  sufficient  to  show  that  the  coih 
elusion  drawn  by  the  Sessions  was  wrong  ?  I  think  not, « after  the 
case  of  Res  v.  LiUle  BoUon  ;  and  even  if  the  case  were  new,  I 
am  not  prepared  to  say  that  this  would  give  it  so  much  the 
colour*  of  an  apprenticeship  as  to  prevent  this  settlement*  — 
Bayley  J.  The  Sessions  might  have  trusted  in  this  case  to 
their  own  judgment,  and  should  not  grant  cases  unless  they 
entertain  serious  doubts.  They  have  drawn  the  conclusion,  and 
unless  we  can  say  the.  premises  do  not  warrant  sucit  a  conclmioB 
we  ought  to  confirm  it,  altliough  perhaps  we  might  have- drawn  s 
different  one.  I  do  not  say,  however,  in  this  case  that  we  should. 
Allowing. the  utmost  latitude  in  the  arguments  against  the  order, 
this  was  at  least  a  contract  of  an  equivocal  nature,  and  the 
Sessions  have  decided  upon  it.  I  think  they  have  decided 
rightly.  —  Order  of  Sessions  confirmed. 
Whew  the  514..  Rex  v.  Mount  Sorrell,  E.  T.  54  G, ».  2  M.  &  Sw  460.  -He- 

iWher  agreed      moval  from  M.  5.  to  Q.  —  Order  quashed,  subject,  Ac  — When 
'"***i?' *il**i?'   the  pauper  was  about  13  years  old,  his  father  made  an  agreement 

^"^  rix  ^''**  ®"?  ^"^  °^  *'  *^«^  ^'  ^^^"^^^  ^«*^«  *««  ^^^  ^o""  ^^  >'®*"'  *^ 

ycftrs,  to  te«!h     teach  him  the  trade  of  a  framework-knitter,  and  he  was  io  allow 

htm  the  trade  of  A.  9^.  per  week  for  the  first  three  years,  for  teaching  hinn,  and  his 
a  frameworlu  board  and  lodging.  And  the  pauper  served  the  time  in  Q.  ^"^ 
knitter,  and  be  whether  he  was  settled  in  Q.  was  the  question.  The  Court  distil*- 
r'a*week'fOT  «^^^^  this  case  from  Rex  v.  LiUle  BoUon  (a),  inasmach  a^ 
tbe  first  three  ^7  ^his  contract,  the  son  was  entitled  to  none  of  his  earnings;  and 
years,  for  teach,  instead  of  receiving  wages  from  his  master,  his  master  was  to 
ing  him  and  his  receive  wages  from  him  -as  the  price  of  teaching  him ;  it  was  s 
hoard  and  lodg-  hiring  of  t&  master  to  teach  the  apprentice.  The  whole  contract 
ttot'thb  was  a  *'^'^  '*^  ^^^^^  ^**  bottomed,  and  had  for  iu  object  the  instructioa 
defeedvccon-T  of  the  son  and  nothing  else* — Order  of  Sessions  confirmed, 
tract  of  apprentieeihip,  and,  therefore,  the  son  did  not  gain  a  settlement  under  it    (a)  Ank^1^^^^ 


^  SIS.  fiOr  T.  KUby,  E.T.  54G.S.  ^M.&S.  50L  — Removal  ttrhe^tbepa. 

inmi  K.  to  G.  ^. — Order  quashed,  subject,  &c. — The  pauper  nihofBcew, 

wu  bora  at  K,     His  father  died  wh^n  the  pauper  was  an  infant,  ^'f^"?-!?  ^7* 

and  the  parish  relieved  the  widow  weekly,  till  he  was  nine  years  ^  1^  *of  ^n^ 

old;  at  which  time  the  parish-officers  wished  to  put  the  pauper  out  yeanuapprcii- 

apprentice ;   but  tlie  widow   objected.      In  consequence  of  her  ticc,  upon  the 

sbjeoting,  the  parish-officers  refused  .to  give  her  any.  more  relief,  refusal  of  hl» 

When  the  pauper  was  about  11  years  old,  the  widow  being  no  T**'**^^**'^- 1, 

isn^r  able  to  support  him,  and  the  parish  refusing  to  relieve  her  JJ^m,^'*^* 

votii  the  pauper  was  put  apprentice,  went  to  the  parish -officer,  and  two  yearsafter- 

told  him  she  would  consent  that  her  son  should  be  put  apprentice,  wards,  the  not 

He  bid  her  choose  a  master,  and  she  chose  one  2>.,  of  G.  W.,  to  ^ing  •b]«  to 

whom  the  parish-officer  agreed  to  give  8/.  S*.  in  money,  and  othef  ^^Pl^^  bim, 

tilings,  to  the  amount,  in  the  whole,  of  ♦/.     The  parish-officer,  the  pi^jh  officer 

psaper,  his  mother,  and  Z>.,  met  together,  proposing  to  have  the  andconiented 

boy  bound  before  the  justices,  and  went  before  them  f6r  that  pur-  taber  son's 

pose;  but  the  justices  finding,  upon  Examination,  that  Z>.  had  as  being  put  out, 

many  apprentices  as  they  thought  he  could  do  justice  to,  would  not  •****  ^-^T^S  ^ 

let  bim  have  any  more..   The  parish-officer  then  declared,  if  be  choseTmLteT 

could  not  liave  him  bound  there,  he  would  have  him  bound  in  i^  wliom  the  ' 

another  place,  and,  accordingly,  took  all  the  parties  to  an  inn,  and  parish-officer 

prociired  an  indenture  stamp,  which  was  regularly  filled  up  and  agreed  to  give 

executed,  and  the  pauper,  with  the  consent  of  his  mother,  bound  ^'^'J^^'* ^ 

himself  to  D.  for  seven  years.     The  premium,  S/.  Sf.,  and  the  'u  tS^JJeT 

other  things,  making  up  the  4/.,  were  to  be  delivered  to  Z).  at  the  met  and  went 

expiration  of  six  weeks  from  the  execution  of  the  indenture,  at  before  the  jus- 

vhjch  time  D.  went  to  if.,  and  received  them  of  the  parish-officer.  Uces,  who, 

The  duty  paid  was  l*.6rf.,  being  6<f.  in  the  pound  upon  the  3/.,  and  jinking  thi* 

all  the  expences  of  binding  were  paid  by  the  parish.     The  pauper  ai^^j^^sySg. 

served  2).  in  G.  fF.,  sufficient  length  of  time  to  gain  a  settlement  if  ^ient  number  of 

the  binding  was  good.  -  The  Sessions  founded  their  judgment  on'  apprentices, 

the  ground  of  fraud  upon   the  above  facts.  —  Lord   Ellen-  refused  to  bind 

BOROUGH  C.  J.     This  does  not  appear  to  have  been  intended  to  *^*  •**"»  "^^^VV 

be  a  binding  as  a  parish-apprentice ;  if  it  did,  it  might  be  defective.  "SJer  deSaiw 

But  it  is,  independently  of  the  statute,  a  binding  with  the  consent  jgg  ^h^^  |f  i,^' 

of  the  mother,  the  son,  and  the  master.    The  justices  have,  indeed,  could  not  ba?e 

found  fraud ;  but  there  are  no  circumstances  to  warrant  such  a  him  bound 

cofldusion,  except  that,  when  the  parties  could  not  obtain  the  *^*^ii*  ^"Jjlf 

binding  before  the  justices,  they  went  elsewhere,  and  perfected  it  Jh^^JJ^J^ 

n  anotlier  way.     It  is  said,  this  was  the  parish  money,  and,  per*  iooj^J^od  pro- 

^8ps,  there  has  been  a  misapplication  of  it ;  bitt  still  there  has  been  cured  an  indti^ 

a  valid  binding ;  for  the  pauper,  with  his  mother's  consent,  binds  ture,  which  was 

himself.    If  the  mother  had  been  a  party  to  the  indenture,  and  the  ^^^  ^*^ 

wtion  had  been  brought  against  her  upon  it,  1  do  not  see  how  she  JJsw^wSh 

could  have  effectually  pleaded  per  Jraudemy  or  per  tninas,  —  Le  ^^  mother's 

Blanc  J.    It  appears  that  the  mother  chose  the  master,  and  it  is  consent,  bound- 

^  stated  that  the  child  was  of  an  age  not  fit  to  be  bound  appren-  himself  fqr 

tice^^BAYLEY  J.    After  the  allowance  was  withdrawn,  the  mother  "jwen  yean : 

wight  have  obtained  relief  by  amplication  to  the  justices,  if  she  had  s^„7^^ 

been  entitled  to  it. — Order  of  Sessions  quashed.  o^t  wairanted 

in  finding  fraud  so  as  to  defeat  the  settlement  under  the  indenture* 

516.  Jtex  V.  Arundely  T.T.   56G.S.  5M.&S.  257.  — Unon  Aninfimtmay 

•jP^al  the  Quarter  Sessions  quashed  an  order  for  the  removal  of  bind  himself 

C^from  A.  to  F.,  subject,  &c.-The  pauper  was  bound  ap-  ^S^^ 

i"«imce  to  one  a.,  by  indenture,  in  the  usual  form,  having  a  thirty  nuwit  it  (br 
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binding  «ad 


pnmiiuB,  ^14 
boot 


turtyor 


if 
lie* 


k«««it« 


tlM  witUa  tU 
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duUiag  ttnipy  and  regulari^  exacuted  by  B*  and  die  pauper,  tit 
Dot  signed  by  any  of  the  pansh-officen  of  A^  or  aileated  tobj  aef 
of  ibe  jiMtioea,  and  the  queetioo  was,  Wbether  the  flignaiure  of  the 
panBh*offlceie»  tiad  the  assent  of  the  justtcesy  were  aecesniy  Uk 
the  validity  of  this  indenture  under  the  Idloiring  circuaistaBoe>?t* 
The  pauper  was  a  cripple,  settled  in  A,f  and  his  mother,  ta  thefint 
instance,  applied  to  &,  and  expressed  a  wish  that  her  son  o^ght 
be  placed  with  him  as  an  apprentice.  The  pauper,  at  the  tkot 
when  the  indenture  was  executed,  was  18  years  of  age,  and  kad 
been,  for  abbut  a  year  before,  and  was  then,  in  the  A.  workhouse, 
from  whence. be  went  to  the  attorney's  office,  where  the  indeetiire 
was  executed,  and  met  there  his  father  and  the  parish-officer,  asd  it 
was  agreed,  between  B,  and  the  parish-officer,  that  the  pauper 
should  go  into  the  serrice  of  ^.,  and  tluot  the  parish  ^ould  fsj  the 
sum  of  Ml^  and  which  was  paid^  accordingly,  out  of  the  find 
belonging  to  A»  The  pauper's  father  was  present  when  the 
indenture  was  executed,  and  it  was  read  over  at  the  time.  Ths- 
pauper  stated,  at  the  Sessions^  that  he  had  not  been  previoaslf 
consulted,  and  that  it  was  not  with  his  good  will  that  he  west 
into  the  service,  but  that  he  never  expressed  to  any  one  ssf 
objection  to  being  bound.  B^  at  the  time  ol'  the  execution  of  the 
indenture,  lived  at  P.,  and  continued  there  a  year  and  a  half  sftei^ 
wards,  and  then  removed  to  F,,  accompanied  by  the  pauper,  who 
continued  in  that  parish,  with  his  master,  under  the  indenture,  for 
nearly  a  year.  The  Sessions  considered  the  pauper  as  having  beoi 
put  out  by  the  parish,  and  that,  under  these  circumstances,  the 
indenture  was  void. ^- Lord  Ellkhborovoii  C.  J.:  This  indea^ 
ture  must  be  considered  clearly  as  for  the  infant's  benefit,  and  not 
having  been  vacated,  it  must  be  considered  as  binding,  so  ss  ^ 
confer  a  settlement  on  him  by  reason  of  his  service  uader  it.  Thi» 
was  not  the  bukUng  of  a  parish*apprentice ;  it  was  to  a  person  not 
residing  in  the  parish,  and  all  that  the  parish-officers  did  was,  the 
advancing  of  40/.  as  the  premium.  As  to  any  supposed  controUiBg 
influence  of  the  parish-oScerr,  I  do  not  see  how  we  Can  enter  u|»aa 
that  subject,  nothing  being  stated  concerning  it  in  the  case.  The 
influence,  however,  seems  to  have  been  that  of  the  mother;  the 
parish-officers  make  the  advance,  and  the  pauper  execute!  the 
indenture.  I  think  the  binding  was,  undoubtedly,  for  his  beoefitr 
and,  therefore,  valid.  —  Batlay  J. :  The  pauper  executed  the 
deed  without  objection,  and  there  was  not  any  compubion  used  at 
that  time.     Per  CuHiam  :  Order  of  Sessions  quashed. 


An*  ippiviitics, 
by  bang  boaiM^ 
in 


BOlbertmsvcdt 
«ber«. 

&C.Cartti.5I5. 
fll&.  480,  4B7» 

Air  tfiprentis* 
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III.  Of  ihe  Time  and  the  Place  of  InhahUancy, 

617.  CUrkewuoeU  v.  Bridewell,  H.T.W  W.  S.  Ld.  Ray,  549.- 
A.9  who  had  been  educated  in  B.y  as  an  apprentice  to  oae  of 
the  naasters  of  the  hospitol,  in  the  trade  o(  kemp-dretiingt  cane  ^ 
the  parish  of  C,  and  was  removed  by  two  justices  from  thence  to 
^•,  which  is  an  extra*parochial  place. — Holt  C.  J.:  The  justices 
of  peace  have  no  authority  to  settle  any  person  in  aa  exiro-varockid 
place ;  for  the  statute  which  gives  them  authority  extends  only  to 
the  poor  within  parishes.  Parishes  in  reputation  are  ifithia  the  set, 
but  places  extra-parochial  are  out  of  the  act.  And  the  order  of  the 
justices  was  quashed. 

518.  Miuemden  v.  Grimsfidd,H,  T.  1  G.  1.  Foki^,  157.--/-  *» 
was  bound  an  apprentice  with  •/.  M,  at  G.,  by  indeotnre;  hu^ 


Hfty.f^l  tnf  TBS  vHKAMTAncrs  4Ui 

aptB  Mriug  Ihe  iodestare,  it  v«b  agrcedy  by  parol,  that  /•  '&  dfl^««ii  tp. 

miiM  life  with  hii  matter  for  one  fartni^t«  and  with  his  father,  pnntMa  under 

ia  ^^  tbe  oext  fortnight  $  and  it  appeareid  that  he  never  lived  40  ^^  indenturw 

«laj8  together  with  hij  master. — The  question  wbm,  Whedier  diia  ^*f" ******** 
an  wiTCieBt  to  gaia  a  settlement  in  G*?-^  And  it  was  held  not ; 
hsBiste  this  was  fraudulent. 

5ia  Bex  T.  Si.  Okve's  Jtwry,  £.  T.  SG.  1.  Editor'^  MSS.*^  A  edtiUk^9^p., 

Tvo  justices  removed  O.  from*  the  parish  of  Si.  G.f  in  the  coanty  pnatles  sttwid* 

«fAf.,  to  the  parish  of  St.  O.,  in  L.    The  Sessions,  on  appeal,  '"^^f?^ 

coofiriDed   the    order,   and  stated    the  following  case: — The  jLt^^ilIja 

pauper,  0.,  was  bound  apprentice  to  a  man  of  the  name  of  H.f  gjng  on  m- 

▼bo  was  a  eobbUrf  and  rented  a  stall  in  the  parish  of  SL  O.y  nukb  in  tbe 

at  lOc^  a  week.    The  stall  was  only  iarge  enough  to  hold  one  yff^hhbimh^ 

penoQ  St  a  time.     The  apprentice,  O.,  while  hia  roaster  was  at  °*yj*"^ * 

work  in  tbe  stall,  used  to  stand  in  the  street  and  go  of  eirands ;  but  ^g^!!^ 

vheo his  master  was  absent,  he  then  sat  and  worked  in  the  stall,  him mistiL. 

Tbe  cobbler  lodged  in  the  parish  of  Si.  O.  /  and  the  apprentice  mmt  wW 

lived  with,  and  slept  at  the  house  of,  his  father,  near  Af.  JB.,  in  the  puMi. 

parish  of  Si,  M.  M.,  W.    The  Sessions  were  of  opinion,  that  the  ft.C.M«y,isa. 

paoper  was  settled  in  5.  O.,  where  he  served  under  the  indenture*  Jj^  i*um*"^ 

^1'ark£r  C.  J. :  The  cobbler  is  certainly  not  an  inhabitant  by  ^^^  ^, 

virtoe  of  his  stall;  he  is  not  such  a  resiant  as  may  be  summoned  to  ]t5.  pL  iia. 

atteod  the  conrt-leet ;  for  if  a  house  stand  in  two  leets,  the  owner  am. SI* 
is  only  resiant  in  that  where  his  bed  stands.  It  is  true,  that  a  man 
nay  be  cliarged  to  many  parochial  contributions,  though  he  be  not 
actually  inhabiting  the  parish ;  but  a  man  cannot  gain  a  settle* 
nnit  without  being  an  inhabitant.  This  case  is  not  like  that  of  a 
wn%nt  hired  to  a  sojourner,  for  a  sojourner  is  an  inhabitant.  A 
porter  plying  at  the  corner  of  a  street,  might  as  well  give  an  ap*- 
preotice  a  settlement  in  the  parish  where  he  plies.  It  does  not 
appear  to  me  that  the  pauper  can  gain  a  settlement  in  either  of 
tbese  three  parishes;  and  per  totam  curiam,  the  order  was 
quashed. 

52a  Si.  Mary  Colechurch  v.  Raddiffe,  T.  T.  3  G.  1.  Editor*^  A  eapuin**  ap* 

AfS8. — The  pauper,  C,  was  bound  an  ^prentice  to  jS.,  a  seafar-  prtncice  wfa* 

ing  man,  and  served  him  for  a  quarter  oH  a  year,  at  his  house  in  ^^  ^  )amaA 

S*.  Af.  d,  in  the  da^-time;  but  lay  every  night  on  board  his  mas-  iinre'mit  pJrUi 

ter  g  ihipii  in  the  par^h  of  R.     The  Sessions  conceiving  the  settle^  U  not « tuai- 

oieot  to  be  where  the  service  yms,  removed  him  to  the  parish  of  dent  mhahikmi 

Sum.  C—Corbett  Setjeanii  upon  the  authority  of  The  CobUer^s  Wthe  psrUk  la 

«w  (a),  moved   to  quash  the  order.  —  By  the  Court:   The  g^natsuW- 

Words  of  the  statute  are,  •*  If  any  person  shall  be  bound  an  appren-  ^"^ 

;*  tice,  and  tMhadk  in  any  parish/*  Ac.     The  question,  therefore,  f^J^J^'^^g^ 

^  Whether  the  pauper  was  an  inhabitant  of  the  parish  (^  Si.  M,  C.f  p],  i  ]  5.  gett. 

VKthk  species  of  isettlement  arises  from  inhabitancy.    Now-  a  man  Mid  R^m.  81. 

<^  only  be  said  to  inliabit  the  place  in  which  he  lies,  or  where  be  pi.  105. 

Wges*    Bttt  in  this  case  there  is  certainly  no  inhabitancy.  — *  ^"fj-  *^' 

rASKER  C.  J. :   It  is  only  stated  in  the  case  that  he  lodged  on  ^^^^  ^^' 
board  tbe  ship ;  but  if  it  had  appeared  thathe  went  on  board  the 

^  («^  Mr.  Bum  nyt,   •*  Tim  earn  **  cupier  io  tevenJ  parithcs  in  dw  dsj*- 

^Kcmeth  to  stsnd  slone,  and  by  the  ^  time,   but  his  hoine  and  habitation 

^g^^jyoftiie  other  caae  with  lecpeet  '<  teems  to  be  where  he  draws  io  at 

^M  to  apprentice*  and  serrants,  U  •*  night."  Ante,  pi.  519.     Seethe  case 

4,  *^"*^  tlutt  tbe  eobb)er*B  apprentice  of  St.  John  Baptist  v.  St.  James,  poM^ 

^9tt&ed  a  letHemeat   in  the  pari  A  pi.  SUSL  4Hid  tbe  IbUowUig  caaos,  wbieb 

*wte  ha  lodged :  a  man  may  be  oc*  appear  to  warrant  Mr.  Bum's  opinion. 
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A  wndfiicc  of 
40  dayt  may  be 

S.  C.  Str.  579. 

s.a  1 
Cas.  rr9. 


Ao  appffentice 
wlia  MTTCS  bii 


maater  in  oom 
paHali,  and 
boardt  and 
lodgw  with  hia. 
ftlher  in  an- 
other, akhoDgli^ 
paid  fixrhf  the 
maatarj  and  in 
piumanceof  a 
covenant  in  the 
indenture)  does 
not  gain  a  aet- 
tieoMnt  in  the 
iMBtter**  pariah. 

&  C.  Str.  594. 
Ld.Ray.  1S71. 
Sett.4(&em. 
118.^1.159. 
Fort  SSI. 
8  Mod!.  285. 


An  apprentice 
gauitf»aellile-' 
meat  where  be 
4eep«  the  last 
40-da|ra>  tboush 
bia  master  had 


na  settk  ■iipt 
in  tile  pariali. 

fk  C.  Sett,  and 
Beni.  SS» 
l8esB.Cases,88. 
c^e^Fdey^ 
Jk6SL 


ship  to  watch,  aod  do  'service  on  board  for  his'maiBter»  ai  to  take 
care  tilat  the  goods  were  not  embezzled,  that  would  roaJie  a  wttle* 
nent  r  and  to  this  opinioa  Peatt  J.  assented. — The  order  wm 
quashed,  (a) 

521.  Rex  V.  Cirencester,  H.  T.  10  G.  1..  Sett.  Sf  Rem.  119.— The 
pauper  was  bound  apprentice  to  a  butcher  at  C.  He  lived  wltb 
his  father  for  the  first  six  years,  and  then,  came  and  lived  widi  bis 
master  up  and  diswn'for  three  quarters  of  a  year.  U  was  objected, 
that  it  did  not  appear  that  he  had  lived  40. days  with,  his  master. 
— But  THE  Court  was  of  opinion,  that  as  it  was  stated  that  be 
was  "  up  aod  down  three  quarters  of  a  year  with,  his  master/' 
thare  was-  room  to  intend  that  he  had  resided  with  hi«  40  dayi.  - 

522.  St.  John  Baptist  v.  St.  James,  M.T.  llG.l.  Editor i 
MSS.  —  Two  justices  removed  IV.  from  the  parish  of  St*  «A  B,  to 
the  parish  of  SL  J.  The  Sessions,  on  appeal,  quashed  the  order, 
and  stated,  inter  alia,  that  W.  was,  by  an  indenture  executed  tiro 
years  after  the  date  thereof,  bound  an  apprentice  to  P.,  hosier,  in 
the  parish  of  St.  J.  R. ;,  that  in  pursuance  of  the  said  indenture, 
W.  began  to  serve  him,  the  said  P.,  in  his  open  shop,  ia  the  saiji 
parish  of  St.  t/.,  but  had  (pursuant  to  a  covenant  in  the  indenture) 
his  meat,  drink,  washing,  and  lodging  (6),  during  all  Uis  time,  v^itb 
his  father  'in  the  parish  of  St.  J*^  other  than  market-days  and  Ss" 
turda^Sy  when  he  received  his  meat  and  drink  with  his  master  m 
St.  J.  B.,  but  that  he  never  lodged  one  night  with  bis  master,  or 
elsewhere,  in  the  parish*  of  St.  J.  B.  during  the  appEenticeship; 
and  that  his  master,  pursuant  to  another  covenant  in  the  indeoture* 
paid  the  father  2s*  6d.^&  week  in  lieu  of,  and  in  consideration  of 
his  maintenance  and  lodging  as  aforesaid. —  Fort^cue  and  Sat? 
MOND  Js.  quashed  the  order  of  Sessions,  because  binding  aaap* 
prentice  and  serving  will  not  make  a  settlement;  but  the  settle* 
nent  mast  be  by  inhabiting,  wluch  cannot  be- but  whes  the  partj 
lodges  for  40  d&ys. 

523.  Stoke  Fleming  v.  Berri/  Pomroyy  H.  T,  1  G.  2.  EditoRI 
MSS.  —  The  fact  specially  stated  in  the  order  was,  that  E*i  * 
poor  child,  in  the  parish  of  S.  F.,  was  bound  an  apprentice  to  PV 
who  was  a  settled  inhabitant  and  owner  of  some  lands  in  the  said 
parish.  The  pauper  served  there  for  two  y«ars,  and  then  removed 
with  her  mistress  from  the  parish  of  S.  F.  into  the  parish  of  ^'^-t 
where  the  said  P.  lived  with  her  son,  and  in  this  last  par»b  tbe 
pauper  sewed  her  mistress  the  rest  of  the  apprenticeship'  "^ 
the  said  P.,  being  a  person  of  ability,  gained  no  settlement  in  the 
parish  of  B.  P.  The  Sessions  were  of  opinion  that  the  P^^^P^ 
nad  gained  a  settlement  in  B.  P.,  although  her  mistress  bac 
gained  bo  settlement  there.  On  a  rule  to  show  cause  why  tbe 
order  of  Sessiona  should  not  be  quashed,  it  was  contended  in  sup^ 
port  of  the  order,  that  the  settlement  gained  by  an  ^pprenti^ 
under  ihe  iodanlure  is  gained  in  his  own  right,  and  not  in  eight  oi 


(a)  Fcdff-the  case  of  Rex  v.  Burton- 
Bradstock,  poit,  pi.  525.,  and  Rex  p. 
-Spotland,  pott,  pi.  58S. 

(k)  In  the  report  of  this  case,  S«tt. 
and  Rem.  1 18.  pi.  I59«,  it  seems  that 
this  covenant  was  intvoduced  to  acoom* 
modaie  the  maaUrr,  he  having,  but  a 
mmUtkiutei  but  no  sudi  drcumstaqce 


sppews  in  the  o»der;  ^bichis-w^ 
verbaUm,  8  Mod.  285 ;  and  in  S-U  WJ- 
tescue,  311.,  it  is  said  the  Court  W«| 
that  Uie  apprentice  was  settled  in»^ 
parish  where  be  had  lodged,  vi-^ 
fore  tbe  cases  of  Rex  in  St.  0»"^ 
anu,  pi.  51^.,  and  St.  Utrj  (;ol**«i»* 
a  Kodclife^  anlr,  pi.  52a 
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the  mister,  m  in  the  case  of  parent  and- chilli  and,  therefore,  maj 

have  settlement  id  a  place  where  the  master  has  none.  —  Bel* 

fiBLD  Serjeant,  against  the  order,  urged,  that  by  the  words  of  the 

S  fV'&  M»  c.  11.  §.  8.  the  binding  and  inhabitancy  must  be  in  the 

same  place ;  that  an  apprentice  cannot  during  the  apprenticeship 

do  any  act  to  gain  a  settlement  for  himself  (a),  and  therefore  his   (a)  See  Buck- 

settlement  under  the  indenture  roust  depend  on  the  settlement  of  >Dgton  v.  Sbep- 

the  master ;  and  that  this  is  not  like  the  case  of  a  hired  servant^  ^"  Bechamp, 

who  may  gain  a  settlement  in  a  place  where  the  master  has  none^  ^p  f '  ^^?'  , 

—  Parker  C.  J.  It  is  admitted  that  a  hired  servant  may  gain  a  in  st.  Bride*" 

settlement  in  a  parish  by  service,  though  not  hired  in  the  parish,  st.  SsTiour's, 

The  words  of  the  clause  respecting  apprentices  are  altogether  as  s  Solk.  533. 

strong  as  those  relating  to  servants.     I  think,  therefore,  that  there  ^Albura  0. 

is  00  difference. —  And  it  was  held,  per  totam  curiam,  that  the  p^j  ^^^> 

pauper,  though  not  bound  in  the  parish  of  B,  P.,  was  settled  there        ^^' 

by  inhabiting  with  and  serving  her  mistress  in  that  parish  the  last 

40  davs. 

m.  RexY.  Si.  PelarS'On-'ihe'Hai,  H.  T.  i^G.2.  MSS.  —  J.  If  an  apprentice 

had  gained  a  settlement  at  SL  M,  by  a  hiring  and  service,  and  '^^^  *>>  <>"« 

sfkerwards  was  bound  an  apprentice  in  St.  P.'s  to  a  carpenter  for  ^}*^I^  'T*^* 

seven  yeara,  two  of  which  he  served  in  St.  P.%  but  during  those  Lj^  •  -J#»i/ 
«  !»•      t  •?»      f  •!         •!«•  !•      I       gains  a  seule- 

tiro  years  he  uvea,  eat,  and  lodged  at  night,  witli  his  mother  m  the  ment  at  Uie 

parish  of  ,S/.  O.  —  Lee  C.  J.  There  is  a  distinction  in  this  case  place  where  be 

^Mween  apprentices  and  servants.     The  statute  is,  that  apprbk-  '«W«- 

ncis  gain  a  settlement  by  binding  and  inhabiting,  not  by  binding  Cald.  56.  notU. 

ind  teroice.    But  servants  gain  a  settlement  by  hiring  and  ser^* 

tiicf,  without  regard  to  inhabiting.     The  case  of  Rex  v.  Si.  John, 

io  Demzes,  seems  to  me  a  very  odd  determination  (b) ;  all  the  caseSL  (&)  Trin-Tenn, 

1  din  acquainted  with  being  to  the  contrary,  as  St.  Mary  CoU*  lOG.  1. 

^mh  v.  Raddfffe.  (c)    Rex  v.  Graveney*  —  The  order  removing  {c)Ante,\A.520, 

tbe  pauper  from  St.  O.  to  St.  M.  was  affirmed*  (d) 

525.  Rex  v.  Burton- Bradstock,  E,  T.  5  G.S.  Burr,  S.  C.  5Sl.  An  apprentice 
■^C.  being  settled  at  A  was,  ly  indenture,  dated  2Sth  March,  to  the  captainx»f 
1754,  bound  apprentice  to  A/.,  otB.,  then  owner  of  a  ship  called  *  J^*^'  ^^J* 
t^Jokn  and  Samuel,  to  serve  him  as  an  apprentice,  and  to  learn  ^  ^    ^^^ 
navigation  and  the  art  of  a  sailor,  for  the  term  of  seven  years.     C,  board  while  the 
unmediately  after  executing  the  indenture,  entered  on  board  the  ship  is  lying  ia 
^'P)  and  there  served  M.  for  the  said  term,  as  such  apprentice,  her  harbour, 
Tibe  ship,  during  all  the  time  of  the  apprenticeship,  was  employed  *"*"*  ?  7h*^^ 
^ s  coasting-trade  from  a  place  called  Brid]port'H arbour,  in  the  L^Uh  witlihi 
cmiQty  of  J^.,  to  many  other  ports ;  and  during  all  that  time  the  which  the  har- 
lud  harbour  was,  and  was  considered  by  the  captain  and  sailors  hour  lies, 
of  the  ship  as  the  proper  home  o{  the  ship,  and  where  she  returned  See  Rex  v.    ^ 
>t  the  end  of  every  voyage,  and  always  took  her  departure  from   Friendsbury, 
«eoce  in  the  several  voyages  that  she  made.     During  the  said  ^^^?  P'*  ^^' 
^the  ship  was  many  times  in  B.  H.,  sometimes  for  a  fortnight^  MouUworth 
*<^etin3es  a  month,  and  sometimes  two  months  at  a  time ;  but  arue,  pi.  396^ 
^ver  m  any  other  port,  harbour,  or  place,  for  more  than  a  month 
*  a  time.    On  the  7th  day  o^  December  1760  the  ship  arrived  in 
^H.,  and  continued  there  till  the  22d  oi  January  1761,  being 
^^^  than  40  days;  during  which  time  C.  resided,  lodged,  aid 
^'^  M.,  hig  master,  as*  nis  apprentice,  on  board  the  ship,  and 

^take  care  thereof,  and  of  his  roaster's  goods  therein,  it  being 

?JSeethe  case  of  Rex  v.  Graveney,     221.  arUe, pl.49o.,  and  Mr.  Caldecof'a 
'°*^"«^  to  in  tbb'  case.  Fortes,  aeii.     observsdoiu  thereon,- DM.  55,  nofti^ . ; 
VOL.11.  E  E 
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hit  bttfinew,  as  Af.'s  apprentice,  to  take  eate  ef  and  iccore  Ai 
goodi  on  board  the  ship,  and  to  prevent  their  being  itoieo  m 
embezsled.  The  ship  wag  never  in  any  other  place  or  port  40 
days  afler  that  time.  On  the  1 1th  day  of  March,  1761  the  ibip 
again  returned  to  B.  H.,  and  stayed  there  till  after  the  S8th  dai 
of  the  same  month,  on  which  day  the  apprenticeship  expired ;  and 
daring  that  time  C.  resided,  lodged,  and  served  M.  as  bis  appres* 
lice  on  board  the  ship,  to  take  care  thereof,  and  of  the  goodi 
therein.  B»  H,  is  a  basin  within  the  parish  of  B.  /?.,  which  about 
20  years  ago,  in  pursuance  of  11  6.2.  was  dug  and  made  «■ 
a  piece  of  land  lying  within  the  parish  of  B.  B.r  &n<l  pvt  of  the 
manor  of  B.  B.,  and  which  then  belonged  to  Mr.  G.  P.  (of  whoa 
the  said  piece  of  land  was  purchased) ;  and  at  the  time  when  the 
basin  was  made,  a  cut  was  also  made  through  the  land,  which  then 
'  lay  between  the  place  where  the  basin  was  made,  and  the  tea,  to 

let  the  sea  up  to  the  basin  ;  through  which  cut  ships  sail  into  the 
basin.  —  Lord  Mansfield:  There  do  not  appear  to  be  any 
former  determinations  on  this  subject.  Therefore,  as  we  shall 
gain  nothing  by  looking  for  them,  we  may  as  well  make  an  end  of 
the  matter  now.  Lying  in  a  parish  is  the  same,  whether  it  be  oo 
board  a  ship,  or  on  land.  Casual  residences,  or  accidental  inha* 
bitancies,  are  out  of  the  present  case.  This  harbour  or  basio  it 
stated  to  be  the  proper  home  of  the  ship ;  and  to  be  within  the 
parish  of  B.  B, ;  and  the  service  was,  bondjidey  without  any  pre- 
tence of  collusion,  performed  in  that  parish  :  therefore  there  aeeni 
to  be  no  material  difference  between  this  case  and  the  ordinary 
cases  of  gaining  settlements  in  parishes  by  apprenticeship.  *-Mri 
Justice  Wilmot:  If  the  apprentice  had  laid  in  a  house  at  laod 
within  this  parish,  it  had  been  no  question;  the  apprentice  bid 
then  been  undoubtedly  settled  there,  though  the  master  had  li?ed 
in  another  parish.  And  here  B.  B.  had  as  much  benefit  from  the 
apprentice's  labour,  as  if  he  had  lun  there  by  night  in  a  cot  upos 
land.  Therefore  the  apprentice's  settlement  is  deariy  in  ^.  &— ' 
Mr.  JusTicB  Yates  concurred  that  the  settlement  was  in  B*  B» 
This  place  was  the  proper  home  of  the  ship :  it  was  not  a  catbil 
residence  or  an  accidental  inhabiting.  It  is  expressly  stated, 
**  that  this  harbour  was,  and  was  considered  as  the  proper  bone 
"  of  the  ship.''  So  that  the  cases  about  casual  residences  are  not 
at  all  like  the  present  case.  And  this  harbour  or  basin  ii  expressly 
stated  to  be  "  within  the  parish  of  B.  B"  —  Mr.  Justicb  Astok 
concurred,  and  observed,  that  the  statute  of  13  d^  14  Car.  2.  c.  li* 
was  made  to  restrain  the  migrations  of  idle  vagabond  people  fron 
parish  to  parish,  and  for  removing  them  back  to  their  own  former 
N  ^  parish.     He  said,  he  thought  that  mere  watching  on  board  a  ship 

was  not  a  residence  sufficient  to  gain  a  settlement  within  S&^f* 
it  M»  ell.  Nor  will  a  vessel,  in  iransiiu^  accidentally  stoppi*^ 
at  a  pott  to  repair  a  leak,  or  take  in  water,  or  any  such  caw 
occasion,  gain  a  settlement  to  the  sailors  on  board.  But  ifcis  ** 
the  proper  home  of  the  ship ;  it  is  expressly  and  circumstsntialljf 
so  stated :  and  this  home  of  the  ship  is  stated  to  be  within  tw 

f^ish  of  B.  B  (a).  A  casual  inhabitancy  only  to  watch  a  ship  (whiiA 
should  think  will  not  gain  a  settlement)  is  verw  different  froin  <* 
apprenticeship  served  on  board  it  at  its  proper  home. 
An  apprentice        536.  Ret  v.  CoiOeton,   AT.  T.  7  G.  3.   Burr.  5.  C  569^  **• 
who  marries       rokl  was  reguhurly  bound  an  apprentice  to  Rigfy  of  C,  hatttrj  wt 
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die  imi  of  tevea  years,  and  worked,  dieted,  aad  lodged  wilb  Ins  duriDghiittnii. 
natter  in  C»  for  four  years  and  a  half;  and  then  married  a  womae  "fves  hU  mas- 
wboliwedin  H.    After  «uch  marriage,  he  worked  and  dieted  aU  ^'bydtyin 
along  with  his  master  in  C.  in  the  day-time,  where  his  master  ?**  P""***'  **"* 
lived. lodged,  and  csarried  on  his  trade ;  but  he  lodged  at  nights  uTJIdlffJ^^t^ 
with  his  wife  at  her  father's  house  in  H.,  until  the  expiration  of  p«riBh,g«ini« 
to  apprenticeship,  which  was  about  two  years  and  a  half  from  the  »ettlement 
time  of  his  marriage.     A.,  the  master,  was  acquainted  with  the  ^1>«|«  be  lodges 
iotended  marriage  of  his  apprentice,  and  did  not  take  any  advan*  •*»€  last  40  day t. 
lige  of  the  covenant  in  the  indenture,  so  as  to  mcate  the  same ; 
nor  did  he,  before  the  solemnisation  thereof,  or  at  any  time  after- 
wards, find  fault  with  his  apprentice  for  so  doing.     The  master 
was  not  asked,  nor  did  he  give  leave  to  his  apprentice  to  lodge  in 
H,s  though  he  knew  he  lodged  there  with  his  wife,  at. her  father's 
houw.— -The  question  was.  Whether  the  place  where  the  ap* 
prentice  lodged  at  nights  was  not  the  legal  place  of  his  settlement  ? 
And  it  being  agreed  by  Mr.  Dunning,  who  was  to  contend  on 
the  other  side,  and  confirmed  by  Lord  Mansfij^ld,  that  the 
place  where  an  apprentice  lies  is  the  place  of  his  settlement,  th^ 
srigioal  order,  adjudging  the  pauper's  settlement  to  be  at  H^,  was 
iffinned. 

527.  Rex  v.  Chick,    T.  T.    14  G.  3.    Burr.  S.  C.  782.  —  //.,  of  if «,«  maater 
W,f  slater,  was  bound  an  apprentice  by  indenture  for  three  years,  die  after  the 
without  any  consideration,  to  T.,  of  fV.,  slater.    He  served  under  apprentice  hai 
theiodenture  nine  months.    His  master  died.    He  continued  a  •^rved  40  days, 
fcrtoight  with  the  widow  to  complete  the  work  unfinished  by  his  "n<|^*>«  go"» 
■aster.    The  mistress  afterwards,  having  no  employment  for  him  ^t  ^hiTiSii- 
«any  other  workmen,  told  him,  that  he  must  not  stay  with  her,  trew,  befwe 
tad  that  he  was  at  liberty  to  go  where  he  thought  proper.    He  administraUon, 
tod  other  workmen  quitted  her ;  but  he  appreliended  tliat  his  ^**^^  ^^  ^'*  ^*- 
nistrets  had  a  right  to  call  him  back  to  finish  his  apprenticeship.  ^^'  butwith- 
On  iwrtiDg  with  his  mistress,  he  told  her  that  he  was  going  to  his  ^uJ°i^" 
feher,  who  was  a  slater.     There  was  no  particular  agreement  be-  ment,^^the 
tween  his  father  and  his  mistress,  to  his  knowledge,  nor  were  the  indenture  be. 
Indentures  delivered  up.     His  father  lived  in  the  parish  of  C./  ing delivered 
wdhc  continued  with  him  for  two  or  three  years.  —  The  Court  "P»  *"®  «»*»*•  • 
J»eU  the  settlement  to  be  in  JV.,  for  it  sufficiently  appeared,  that  J!J^2^^  whllm 
J«aenred  40  days  as  an  apprentice  in  that  parish,  and,  therefore,  tkemoMUlivSi, 
"it  tettlement  remained  there.  for  be  was 

neither  aervant  nov  apprentice  to  Idsfaiher. 

'588.  Res  v.  Sandford,   T.  T.  26  G.  5.  Editor'*  MSS.  —  The  Inhabitation  at 
Pwper,  W,y  was  legally  settled  by  birth  in  B^  and,  at  the  age  of  ^JV"^  . 
*1  years,  was  bound  an  apprentice  by  the  churchwardens  and  J*y^  ^d" 
orerseers  to  serve  iS.,  of  J?.,  until  he  should  attain  the  age  ol*  2i  Kryfce  for  a 
yesrs.    He  lived  with  /S.  for  five  years,  wjhen  his  roaster  gave  him  year  has  intcr- 
^ liit  indentures,  and  recommended  him  to  live  witli  T.,  of  C,  vened,  maybe 
IJt^whom  W.  made  an  agreement  as  a  servant  for  three  years,  connected  so  as 
"^^le  he  was  in  this  place,  his  original  master  had  a  conversation  ^^r«i*dence 
^»th  f^.,  and  desired  him  to  keep  back  some  of  W.'%  wages  to  under  inden- 
P^ovide  him  with  dothes,  apprehending  that  otherwise  he  would  tures ;  and  the 
!^*^  upon  him.    About  the  e}q>iration  of  that  time,  IV,  returned  tfettlement  shall 
^*to  the  parish  of  J5.,  where  his  master  S.  still  resided,  and  lived  ^ '"  that  place 
»»th  one  r.,  a  butcher  there,  with  S.'s  knowledge,  who  frequenUy  '"^'IL**!!^' 
^"'I^;^  wiXh  T.  while  IV.  lived  with  him,  but  not  on  the  S^Sgir 
^^^^^  of  Us  apprenticeship.*   After  W.  had  lived  with  T*  about  See  8.  c.  pon, 
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three  months,  he  went  back  to  S/s  house^  and  lived  with'  htm  for 
a  month,  paying  him  6d.  a  week  for  his  lodging.  —  Thb  Sbssioks 
were  of  opinion,  that  fV.  had  not  gained  a  settlement  in  the  parish 
of  B> —  Mr.  Clafp  admitted,  that  the  indentures  remained  un- 
cancelled, and  in  full  force,  for  that  the  pauper  being  under  age, 
he  could  not  be  discharged  from  them  without  the  consent  of  the 
parish-officers ;  -but  contended,  1st,  that  the  servicer  with  V.  at  C, 
being  with  the  consent  of  the  original  master,  was  a  service  under 
the  indentures ;  and,  2dly,  that  he  had  not  gained  a  settlement  in 
jS.,  because  the^original  master  never  consented  to  his  service  with 
T, ;  and  his  subsequent  residence  for  a  month  in  the  bouse  of  F. 
could  not  be  joined  with  bis  former  services  to  him,  on  account  of 
the  intervening  settlement  at  C. ;  and  he  cited  Rex  v.  Frernhg- 
(a)P0j<,pl.56O.  ton  (fl),  as  decisive  of  this  point,  —  Mr.  Fanshaw  as  to  this  last 

point  contended,  that  in  Rex  v.  FremingioHy  the  qnestion  of  alter- 
nate residence  was  never  considered,  and  that  if  any  service  con* 
tinued,  all  did,  and  then  the  pauper  will  be  settled  in  the  last  place 
of  residence :   that  in  the  case  of  servants,  this  point  had  been 
(b)Jnt€,p\.i90.  settled  in  Rex  v.  Lotoess{b),  and  Rex.  v.  HnUandie);  and  there  , 
(c).^fi/#,pl.407.  ^as  no  foundation  for  any  distinction  as  to  alternate  service  b^ 
'  tween  a  servant  and  an  apprentice.     In  the  statute  13  &  14  C/ir.2. 

c.  V2.  s.\.  servants  and  apprentices  are  all  classed  in  the  same 
clause ;  both  gain  a  settlement  by  residence,  not  by  the  place 
where  the  service  is  performed.  It  is  not  necessary  that  the  40 
days'  residence  should  be  successive,  and  this  rule  holds  in  both 
cases ;  there  is  no  difference  in  the  principle,  but  only  in  the  cir- 
cumstances of  the  one  being  a  contract  for  years,  and  the  other  a 
contract  for  a  year. — The  Court,  were  of  opinion,  that  the  time 
of  service  may  be  coupled  as  well  in  the  cose  of  an  apprentice  as 
of  a  servant :  and  that  upon  this  part  of  the  case,  by  connecting 
the  month's  service  with  the  former  service  with  F.,  the  pauper 
gained  a  settlement  by  an  inhabitation  of  40  days  under  the  inden- 
tures of  J?.  ' 
Ifantppren-  529.  Rex  v.  Brighthelmstoney    E.  T'    SSG.S.    5^.^.188.— 

tioe  live  with  J,  fj.  was,  at  the  age  of  15  years,  bound  apprentice,  byinden- 
^  ™5[^en  ^"''®*'  ^^  ^'*  ^^^'^  weaver,  to  serve  from  the  Sd  of  November  lllh 
40  in  B.,'and  ^^^  seven  years.  He  entered  accordingly  into  the  apprenticeship; 
then  one  day  in  and  served  and  resided  with  S.,  in  ^.,  from  the  Sd  of  November 
^.,  he  is  settled  1774,  until  the  9th  of  Jult/  1781  ;  from  that  time  until  theSUtof 
*"*  ^'  September  following  he  served  and  resided  by  direction  of  his 

master  in  a  shop  hired  by  his  master  at  B,  He  then  returned  tOi 
and  continued  to  serve  and  reside  with  his  master  in  A,,  until  the 
22d  of  October  following,  when  he  was  sent  by  his  master  to  the 
master's  father, ,/.  S.,  in  the  parish  of  fV.  G-,  to  serve  out  his  ap- 
prenticeship ;  where  he  resiaed  to  the  November  following,  when 
his  apprenticeship  expired.  —  Lord  Kenyon  C.  J.  This  case  h« 
been  ingeniously  argued,  and  an  attempt  has  been 'made  to  dis- 
tinguish the  cases  of  servants  from  those  of  apprentices  in  this 
respect ;  but  I  do  not  think  that  that  distinction  can  be  supported, 
but  that  they  both  fall  within  the  same  rule.  In  the  cases  o(Bex 
(d)Pottf  pi,5eo.  V.  Fremington  (d)f  and  Rexv,  St.  George,  Hanover  Square  (e),  it 
(«JPtotf,pl.556.  was  taken  for  granted,  and  strongly  intimated  by  Page  J.  in  the 

latter,  that  the  apprentice  was  settled  in  the  parish  where  the  last 
40  days'  service  was  unbroken  and  connected.  Other  cases  saVi 
that  that  is  not  the  rule,  but  that  Uie  settlement  is  to  be  ascertained 
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by  the  fast  day's  service,  provided  there  be  40  days'  service  in  the 
whole  in  that  place.    As  these  cases  depend  on  the  positive  words 
of  an  act  of  parliament^  I  wish  that  the  act  had  been  referred  to  as 
the  ground  of  decision ;  and  it  certainly  ought  to  be  our  guide, 
unless  the  determinations  upon  the  point  have  varied  from  the 
wardi  of  the  act.<   Under  the  13  &  14  Car.  2.  a  residence  in  a^ 
parish  for  40  days  conferred  a  settlement :  subsequent  statutes  have 
sQperadded  other  qualiBcations ;  the  binding  by  deed  of  appren- 
u'ces;  and  the  hiring  for  a  year,  and  service  for  a  year  by  servants ; 
and  unless  both  those  circumstances  concur,  no  settlement  is  ac- 
quired by'a  residence  for  40  days ;  but  if  they  both  concur,  the 
statute  13&  14  Car,  2.  appears  to  be  the  law,  which  confers  the 
Kttlement,  namely,  the  40  days'  residence.    If  a  servant  serve  40 
days  in  one  parish,  and  then  serve  any  time  short  of  40  days  in 
several  different  parishes,  he  is  settled  in  the  former,  if  he  com- 
plete the  year ;  but  if  there  be  a  residence  for  40  days  in  several  ^ 
parishes,  the  settlement  floats  from  place  to  place,  and  is  at  last  > 
fixed,  as  I  always  understood,  where  the  last  40  days'  service  is 
performed.     During  my  practice  at  the  Sessions,  the  residence  of 
40  days  was  considerea  as  the  criterion :  it  was  then  understood 
•that,  as  a  settlement  is  a  durable  thing,  it  could  not  be  defeated  - 
bat  by  another  complete  settlement  gained  subsequently,  and  that 
a  subsequent  complete  residence  for  40  days  in  one  parish  was 
necessary  to  defeat  the  settlen^^nt  previously  acquired  in  another. 
If,  therefore^  this  were  res  iniegra,  and  there  were  no  determii<-  . 
atioQ  to  the  contrary,  I  should  have  thought  that  this  pauper  was 
settled  in  B,;  but  the  modern  cases  are,  certainly,  against  such  a 
decision ;  and  as  they  are  uniform,  I  desire  that  my  doubts  may 
not  disturb  them.     With  those  decisions  I  therefore  acquiesce,        i 
aerely  because  these  subjects  should  not  remain  in  doubt. — Ash- 
KuasT  J.  According  to  all  the  modern  authorities,  it  is  not  neces- 
saiy  that  the  40  days'  residence  should  be  successive,  but  they 
nay  be  coupled  together  so  as  to  make  40  days  in  the  whole.     It 
was  established  in  Rex  v  Laivets  (a),  that  the  settlement  is  shifting  (a)^9We,pl.tso. 
antil  the  end  of  the  year,  and  is  at  last  fixed  where  the  servant 
sleeps  the  last  night,  if  there  be  a  residence  for  40  days  in  that 
psnsb  in  the  whole.   This  line  has  also  been  adopted  in  other  cases. 
That,  dierefore,  being  the  rule  according  to  the  general  current  of 
the  Jate  authorities^  and  it  being  immaterial  whether  the  rule  were 
originally  established  one  way  or  the  other,  I  think  it  ought  to 
gvrem  the  present  case.  —  Bullbr  J.  When  the  case  of  Rex  v. 
HnUand{b)  came  before  the  Court,  I  did  not  entirely  agree  with  (6}^fWff,p1.40r. 
^  opinion  laid  down  by  the  Court  in  some  of  the  former  cases, 
>Dd  1  tiiought  that  the  rule  contended  for,  by  the  counsel  who 
^goed  against  that  opinion,  might  have  been  a  proper  one ;  but 
>s  the  great  object  in  settlement  cases  is  to  have  a  fixed  rule,  I 
'found  myself  bound  by. the  opinion  of  the  Court  in  Rex  v.  Lotuei*  ; 
■i^from  that  time  toXhe  present  I  have  iilways  considered  it  as  a 
^led  principle,  that  the  pauper  is  settled  in  the  parish  where  he  sleeps 
ihe  last  night,  provided  there  be  40  days'  residence  there  in  the 
^ole.    If  so,  it  is  better  for  the  public  that  we  should  adhere  to 
^  rule  than  consider  first  principles.  — Gross  J.    It  is  now  too 
^  to  resort  to  that  kind  of  reasoning  which  would  have  influenced 
^  0|Hnion  if  there  were  no  determination  upon  this  subject ;  be- 
^^>tta  it  has.  been  established  in  several  cases^  that  a  servant  gaina 
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a  settlement  in  the  parish  where  he^sleeps  the  lait  night,  if  hebm 

resided  there  40  days  in  the  whole ;  and  it  was  expressly  held  is 

(a)Jnu,pl62S,  Rex  V,  Sandford{a)y  that  there  is  no  distinction  in  this  reipeck 

between  the  case  of  a  servant  and  an  apprentice. 
The  residence  ^Sa  Rex  v.  Barmhy'in-the' Marshy  JS.  T.  46  G.%.  7  Eaxt,  881. 
of  an  apprentice  — -  Two  justices  removed  J.  M.,  his  wife,  and  children,  by  nsfflc^ 
with  his  grand-  from  the  township  of  B.  to  S.  The  Sessions  on  appeal  revened 
mother  in  a  (he  order,  subject,  &c.  The  pauper,  J.  M.,  was  bound  appreotict 
fllfm^siSS^  ^y  indenture  dated  the  1st  of  April  1794,  for  four  years,  to  J.B, 
on  Mcountof  *  ^^  ^'9  ^^  ^^  ^®*^  riding,  who  was  the  master  of  a  small  vend 
illness,  though  tradmg  on  the  river  O.  The  pauper  slept  more  than  40  ntgfad 
with  the  consent  during  such  apprenticeship  at  S.,  at  different  times,  but  slept  tk 
of  the  master,  j^^t  night  thereof  at  B.,  at  his  grandmother's,  in  which  Istter 
is  not  referable  pj^^^  yie  had  before  slept  more  than  40  nights  in  consequence  rf 
SJdfipf  sr«  to  ^  *>eing  ill  of  a  fever.  He  so  went  to  B.  with  the  consent  of  iiii 
gain  him  a  set-  master,  who  received  him  again  as  his  apprentice,  and  he  newr 
tlement  in  such  slept  there  except  as  abova  stated. —  Lam  be,  in  support  of  the 
1»™h*  order  of  Sessions,  contended  that  the  pauper  was  settled  sk  By 

having  slept  for  more  than  40  nights,  including  the  last  day  of  bis 
apprenticeship,  in  that  township,  xvith  ike  consent  of  hit  miuUr, 
And  the  circumstance  of  his  going  to  his  grandmother  there  oo 
account  of  illness  cannot  vary  the  question  ;  for  the  apprenticesbip 
still  subsisted  in  point  of  law,  and  all  the  cases  go  upon  the  point 
of  the  master's  consent  to  the  residence  in  any  place  for  40  ds^ 
(6)Posf,pl.543.  which  is  here  expressly  found.     The  case  of  Rex  v.  TichfMikl 

(which  had  been  mentioned  on  a  former  day  when  this  cue 
was  first  called  on,  as  deciding  against  the  settlement  in  £.)»  went 
on  the  ground  of  the  indentures  having  been  delivered  up,  9» 
thereby,  virtually  cancelled  before  the  residence  with  the  psaperi 
(e}Poii,pl.565.  (kther  on  account  of  illness.    But  he  relied  on  Rex  v.  Chttrk$(e)t 

where  the  aj^rentice,  having  become  a  cripple,  was  put  bj  mi 
master  to  live  at  his  grandmother^s  at  If.  6d.  a  week,  ia  snodier 
parish,  where  he  resided  the  last  40  days;  by  which  '^*JJ* 
he  was  deemed  to  be  settled  there.  —  Aston  J.  said,  that  tost 
could  not  be  deemed  a  casual  or  accidental  residence,  and,  there- 
fore, distinguished  it  from  cases  of  that  sort.     And  this  isnoiBon 
a  casual  residence  than  that  was.  —  Thb   Court  were  sll  w 
opinion  that  the  residence  of  the  pauper  in  J9.,  being  on  scoooDt 
of  his  illness,  was  not  a  residence  as  an  apprentice :  and  tbst  tlie 
statute  SW,cAl.  which  directs  that  if  any  person  shall  be  bound 
an  apprentice  and  ibhabit  in  any  parish,  tuai  binding  and  '''~*' 
o^Mn  shall  be  adjudged  a  good  settlement,  dec.  roust  ''^^"^f"^ 
of  an  inhabitation  referable  in  some  way  to  the  apprenticewip* 
But  that  the  residence  here  with  the  grandmother  was  "°  "?!* 
referable  to  the  apprenticeship,  than  if  the  pauper  had  resided  » 
a  hospital  or  prison.  —  Order  of  Sessions  quashed. 
An  order  of  re-       691.    Rex  v.    Topsham,    T.T.  46  G.  3.  7  £«*',  466.  — W 
moval,  directed   justices  made  an  order  for  the  removal  of  C,  mariner,  from  J. » 
^fVJir^'^     p.  or  taam  and  county  of  Poole ;  which  order  was  «ddreised  » 
toy^ntaid^        the  churchwardens  and  overseers  of  the  poor  of  the  iwrW  2^  j ''?? 
county  of  to  the  churchwardens  and  overseers  of  the  poor  of^the  parish  off* 

Poole," is suffi-  or  town  and  county  of  Poole;  and  adjudged  the  settlement  iov^ 
cient,  though  in  the  latter  place  by  the  same  description.  An  appjp  " 
the  proper  ijaina  \^^^^  against  this  order  by  the  parish^fficers  acting /<>«•  *" 
of  the  parish  be  .  ^^^^  ^^  p  ^  ^^  ^^^  ^^  p^^p^^  ^^  deKvered  with  the  order:  sad 
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>  bcfiBTvtbe  raerilsof Che  caseweregoQe  intooo  the  heariogorthe  ap  a.  jame«'«  m 
peaJ^cbe  appellant's  couDsel  objected  to  the  order  for  its  uocertalnty,  Pooiej  there 
and  io  other  respects ;  and  it  was  proved,  and  was  stated  in  the  case  ^>^e  no  ocfaec 
tftenrards  reserved,  that  there  was  no  such  parish  as  the  parish  P**^  '^  ^^ 
of  P. ;  that  the  towi^ind  county  of  Poole  consisted  but  of  one  ^ntv^PooU 
(Mrisb,  and  that  the  name  of  that  parish  was  St»  James  s  in  Poole.  An  apprentice* 
The  Sessions,  however,  ovec-ruled  the  objection,  and  proceeded  to  a  ship  owner 
opso  the  merits ;  and  finally  quashed  the  order,  subject  to  the  l^jog  at  A, 
spiDioo  of  this  Court  upon  the  following  case;  in  which  was  also  g^osawtUe- 
included  a  statement  of  the  facU  above  mentioned,  relating  to  the  jlJ^^on  bowd  ' 
objection  to  the  form  of  the  order.     The  pauper,  CoHer^  at  the  ufi^^r'sship 
i^e  of  12  years,  was  bound  by  indenture  apprentice  as  a  mariner  for  40daj8  in 
to  D.  &  of  7\,  ship*owner  and  coal-merchant.     He  served  his  B,  while  the 
ttid  master  for  three  years,  during  which  he  made  several  voyages,  "^^P  ^^^yvag 
and  returned  to  1\;  residing  there  in  the  intervals  between  the  ".^^^^ 
voyages,  sometimes  for  two  months.     His  last  voyage  was  on  coimeorbh 
board  the  Reward  of  7\,  which  sailed  first  to  S,  and  from  thence  nuister*stnMie 
to  P.  with  a  cargo  of  coals*     The  pauper  remained  at  P.  upwards  sod  employ 
of  40  days,  and  slept  every  night  during  that  time  on  board  the  "P^  ^  coMtiag 
laid  vessel  as  it  lay  along-side  the  quay.    He  knew  whilst  he  was  jf^Sf^-,,^^ 
there  that  his  master  was  become  a  bankrupt,  and  gone  from  T»  tice  aftuwMds. 
io  consequence  of  which  he  applied  to  Mr.  P.,  the  agent  and  opon  the  bank* 
cmiiigDee  of  the  vessel,  for  money,  to  enable  him  to  return  to  71,  mptcyof  bis 
who  supplied  him  with  10#.  6^/.  for  that  purpose.     On  Ivis  arrival  n»rt«'*'«t«rii 
It  r.  he  residecfwith  his  uncle,  not  being  able  to  find  his  master,  ^J^^^^'^^^ 
a^MMD  he  has  never  seen  or  served  since.     The  indentures  w.ere  <m  with  his 
tflered  to  he  given  up  by  one  of  the  assignees  of  5.;  but  were  master,  at  Ms 
ast,  in  fact,  given  up  until  afler  they  expired.  —  The  Court  were  home,  and  find* 
dearly  of  opinion  against  the  parish  of  Si*  James  in  P.  upon  all  '°g thathb 
the  points.    Ae  to  the  1st,  they  all  agreed,  That  the  residence  of  ^^S«|ttilf^ 
the  apprentice  on  board  his  master's  ship  in  P.  was  not  a  casual  iij^r^  ^^  ^ 
sr  accidental  residence :  but  he  was  then  in  the  actual  employ  relation, widioat 
ttd  service  of  his  master  io  his  trade  and  business,  which  in  its  doing  any  fbr* 
Mtore  required  a  shifUng  residence.    That  the  principal  doubt  thersenrios 
■ade  in  the  case  of  R€x  v.  Burton  Bradstock  (a),  was,  whether  2^*T^ 
the  residence  of  an  apprentice  on  board  a  ship  were  equivalent  to  nssdenoe, 
a  residence  on  shore  m  the  same  parish ;  and  what  was  thrown  though  Ibrnoi* 
^  by  the  Court  there,  in  respect  of  Bridport  harbour  being  the  than  40  days 
^e  of  the  ship,  was  principally  in  answer  to  that  objection,  before  his  ap* 
^  that  the  doctrine  of  casual  residence,  as  applied  to  places  of  ^'*°,^?**m 
Pihlic  resort,  which  had  been  thrown  out  in  the  Scarborough  case,  not'rimin.him 
ttt  pretty  much  shaken  in  the  si4>8equent  case  of  Bath  Easton.  ^  settlement 
^  at  any  rate,  however,  the  doctrine  did  not  apply  to  a  case  in  A. 
^  the  present,  where  the  apprentice  was  in  the  actual  service  of  (a)^n^,pl.5S5. 
^  Blaster  at  the  time.     And  as  it  was  clear  that  an  apprentice 
^ght  gain  a  settlement  by  serving  another  master  in  a  different 
parah,  by  the  consent  of  his  original  master,  ^  fortiori  he  gained 
a  tottlenaent  by  serving  the  original  master  himself  in  another 
F^'i'h,  where  his  master's  business  called  him.  {b)     Upon  the 

(i)Seethe  Huntsman's  case, Bishop's  the  servsnt  of  the  Oxford  stage>coach« 
^^M  9.  St.  Peter's  in  St.  Alban's,  man,  Sc^eter  in  Oxford  «•  Chipping 
*^ipl.395.  referred  to  and  oammented  Wicomb,  anU^  pi.  S9S.  Also  the 
)^hj  Lord  Mans/ttid,  in  Alton  v.      Groom's  case,    East  Usley  v.   Way 

*^**^,aiWf,pl.400.  Also  the  case  of     bridge,  ante,  pi.  402.     ^ 
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•    2d  point,  it  appeared  by  the  case  that  the  apprentice  never  re^ 

turned  to  his  master*8  service  in  the  parish  of  T*.,  tor  his  master 

had  absconded  before  his  return ;  but  he  went  to  live  with  hit 

.  uncle:  and  it  is  expressly  found  that  he  never  saw  or  served  his 

{b)Jnte,^\,529.  master  afterwards,  {a)    In  Rex  v.  Brighthekmstone (b),  the  appien- 

tice  returned  to  his  master  again  in  the  original  parish.    As  to  the 

third  point,  they  said  ihere  was  no  objection  to  the  description  rf 

the  parish  of  P.  omitting  the  mention  of  its  tutelary  Saint;  there 

being  but  one  parish  in  tlie  town  and  county  of  Podey  and  Poo^ 

being  the  common  name  of  the  place.     And  that  the  parish-officen 

of  P.  had  themselves  considered  this  description  sufficient  to  call 

upon  them  to  appeal  to  the  Sessions  against  the  order,  by  whom 

the  objection  to  the  misnomer  had  been  over-ruled,  (c)    Order  of 

*  Sessions  quashed,  and  original  order  confirmed. 

An  apprentice         532.  Rex  V.  Stratford-upon-Avon,  E.  T,  49  G.  8.  UEast^Vi^ 

whpwentto        —Removal  from  S,  to  Old  Stratjford,     Order  quashed,  aobject, 

lodge  at  his        ^^      rj^he  pauper  was  bound  apprentice  by  the  parish-officers  of 

TdlSp^  ^^^  Stratford  to  H.  H.  of  5..  cordwainer;   and,  anH>nj  other 

to  that  of  his       Covenants  m  the  mdenture,  the  pauper  engaged  ••  taitmuny  ro 

master,  for  the     "  serve  his  master  in  all  lawful   business."     He  lived  with  ha 

l^urpose  of  geu   master  about  12  months,  when  his  thumb  became  affected  with 

^,"«  5'''*K°/*    scrofula,  and  he  left  his  master  and  went  to  his  mother's,  in  the 

tto'c^nUnued    adjoining  parish  of  Old  Stratford,  to  have  his  thumb  cured,  where 

to  serve  his         he  continued  till  the  time  his  master  went  away  from  Sm  which 

muster  all  the     was  about  two  months  afterwards.     He  slept  at  his  mother's  house 

tiroe^  by  going     more  than  40  days,  and  he  nei^er  afterwards  slept  in  S.,  nor  in 

of. errands  for     ^^y  ^j],gj.  ^]^^^  f^^  40  days  during  the  continuance  of  his  opproJ* 

teSi^wten     ticeship.     During  the  whole  time  he  so  slept  at  his  mother's  he 

panted,  gains  a  went  almost  every  day  to  his  master's,  and  was  on  some  dayi 

settlement  by      employed  for  three  or  four  hours  in  each  day  by  bis  master  in 

such  service  in    going  of  errands,  and  was  always  ready  at  his  master's  house 

•f*i^!li ''***"  whenever  wanted  by  him,  but  was  unable  to  work  at  his  trade  w 

l<e  lodged.  consequence  of  the  complaint  in  his  thumb. —  In  support  of  the 

order  of  Sessions,  it  was  contended  that  no  settlement  was  gainw 
,  \  in  Old  Stratford,  the  pauper's  residence  there  being  casual,  on 

account  of  sickness,  and  not  a  residence  under  the  indenture* 
Xd)Post,v\.54S.  and  the  cases  of  Rex  v.  TitchjSeld  (d).  Rex  v.  Sutton  [eh 
(0^n/.,pl.46l.  ^^  ^-  Barmby-in-the-Marsh  (g),  were  cited.  — LoRT>  E^^«J|; 
(eUnuplsso.  BOROUGH  C  J.  The  facts  stated  leave  no  doubt  that  ^J^ 
^  •    .  a  service  of  the  master  by  the  apprentice  while  he  ^^^©^  v^ 

/  .        mother's  in  the  adjoining  parish.    He  went  to  lodge  there,  mdeWj 

in  order  to  get  cured,  in  consequence  of  an  arrangement  betwew 
the  master  and  the  mother ;  but  he  continued  to  serve  **  l"^ 
every  day ;  and  though  he  coold  not  work  at  the  trade  him^j 
yet  he  performed  other  service,  and  he  might  attend  the  ^^'*J*^ 
learn  the  trade  of  his  master ;  he  must,  therefore,  be  coi»»«  ^ 
as  still  in  the  service  of  his  master  as  an  apprentice  ^"'  .^ 
lodged  with  his  mother.  If  the  mother  had  lived  more  ^ 
from  the  master's  house,  so  that  he  could  not  have  ^^"^^^ 
roaster  while  he  resided  at  his  mother's  for.the  purpose  °*  ^  ' 
that  would  have  altered«the  case,  and  likened  it  to  n^^  ^'  ^^ 

(a)     Vide    Rex  v,  Barmby-in-tbe-     Rex  v.  Andovcr,  jms^*  P'-  *~|*  jj^j  ,, 
Marsh,  anU,  pi.  53a  Ulvcrstone,  jmsIj  pi.  ^^-  ",    a* 

(<?)  Fttfc  Rex  V,  Madler,  post,  pi.  «00.      Harrow  on  the  Hill,>«''  P'*  ^ 
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'h^'m4ht'Mttnh :  there'  there  was  no  service  of-  the  thafltei'  \ 
but  here  the  service  to  the  ndaster  continued,  and  therefore  the 
apprentice  gained  a  settlemept  by  the  last  40  days'  residence  in 
the  parish  where  he  lodged  with  his  mother.  •— Grose  J.  There 
is  DO  pretence  for  saying  that  the  apprentice  was  serving  any 
other  person  than  his  master,  and  the  case  shows  that  he  was 
serring  him  during  the  time  he  lodged  at  his  mother's.  If  the 
Sessions  had  considered  that  there  was  any  fraud  in  the  master's 
fending  him  to  his  mother's,  they  would  have  stated  it.  But  though 
the  boy  went  to  his  mother's  for  the  purpose  o^  having  his  thumb 
cured,  yet  he  continued  to  serve  his  master  every  day ;  and  then,  ac- 
cording to  all  the  cases,  he  gained  a  settlement  by  such  service 
lathe  parish  where  he  lodged.  ^—  Lb  Blanc  J.  The  question  is, 
Whether,  during  the  last  40  days  that  the  boy  lodged  at  his 
mother's,  he  was  resident  there  as  an  apprenticed  and  the  facts 
stated  put  an  end  to  the  argument ;  for  it  is  found  that  during  all 
that  time  he  was  serving  his  master ;  not>  indeed,  to  the  full  extent 
of  the  service  required  by  the  indenture,  but  to  the  full  extent  of 
his  ability  to  perform  it.  In  the  other  cases,  where  it  has  been 
held  that  the  apprentice  gained  no  settlement  while  resident  in  a 
different  parish  from  the  master*s,  for  the  purpose  of  cure,  he  was 
not  serving  his  master  during  such  residence.  But  while  an  ap- 
prentice continues  serving  under  the  indenture,  all  the  cases 
agree  that  his  settlement  is  in  the  parish  where  he  lodges,  and 
Bot  in  that  where  the  service  is  performed.  Here  he  was  serving 
his  master  all  the  time,  and  I  cannot  say  that  the  service  was  not 
of  sudi  a  nature  as  was  proper  for  an  apprentice.  —  Baylet  J« 
was  of  the  same  opinion.  —  Order  of  Sessions  quashed. 

'  5S3.  Rex  V.  Smarsd^n^  E,  T,    51  G.  3.     13  Eastt  452. —-Re-  An  apprentice, 
noval  from  G.  C  to  S.     Order  confirmed,  subject,  &c.    In  1795,  ■ft««^  •erring 
tbepaaper  was  bound  by  indenture  to  J>  G.,  shoemaker  of  5.,  to  n\«*o/ his  time 
serye  him  for  seven  years.     The  pauper  lived  with  and  served  his  31*  q  'liJIJfSffI 
master  at  S.  till  withm  four  months  of  the  expiration  of  the  term  subsequent  set- 
for  which  he  was  bound,  when  his  master  made  an  agreement  with  tlement  in  H., 
one  0.,  of  H.,  shoemaker,  that  the  pauper  should  go  to  work  for  by  serving  an- 
iim,  0.,  at  //.,  during  the  remainder  of  his  apprenticeship,  on  cer-  Jjjher  master 
tttn  terms.     This  agreement  was  made  entirely  by  the  master,  d^^^ii,^* 
without  consulting  the  apprentice.     The  pauper  accordingly  went  direction  of  his 
to  work,  and  continued  with  O.,  in  //«,  till  within  three  weeks  of  first  naaster, and 
the  end  of  his  apprenticeship;   boarding  and  sleeping  at  O.'s  being  then  di»- 
house  in  H,  during  the  whole  of  the  time.     At  this  period,  as  the  ™*'*^^^*?JL 
panper  was  told  by  O.,  the  parish-officer  of  //.  called  on  O.,  and  hT^JJ^^^J^' 
in  consequence  of  a  conversation  between   the  officer  and  O.,  tice),  unknowa 
vhich  was  not  heard  by  the  pauper,  O.  told  tlie  pauper  that  he  to  his  first 
liid  Dot  wish  to  affront  the  parish,  and  that  he  (the  pauper)  must  nuwter,  and 


^▼e  him  and  seek  work  elsewhere.     The  pauper  left  O.  on  that  ^'^hout  any 
4ty>  and  went  to  S.,  where  he  slept,  but  did  not  return  to  his  I!I^"JSMUto 
old  master,  nor  had  he  any  intention  of  doing  so,  as  he  had  not  hisserrira 


^ttfcl  him  well,  and  he  knew  he  had  no  work  to  employ  him  upon,  again,  lodged 
His  old  master  did  not  see  the  pauper  on  the  night  of  his  sleeping  for  one  night  in 
*  S.,  nor  did  it  appear  that  he  was  acquainted  with  the  circum-  ^^^^^?^^ 
•^nce  of  the  pauper  being  there.     The  pauper  went  the  following  %^ll^^^ 
^y  to  G.  C,  where  he  continued  to  work  for  his  own  main-  worked  in  a 
^^ce  until  the  expiration  of  the  term  of  his  apprenticeship;  third  parish,  for 
^uen  that  day  arrived,  he  returned  to  S.,  and  his  mfister  and  he  •  month,  till 
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the  etpifatioa  ^^"^  together  to  the  penon  in  whose  bandt  the  indeDtom  <if 
of  his  term:  appreoticeship  were  by  joint  consent  deposited,  and  from  tiiift 
Held,  that  the  person,  with  the  master's  consent,  he  received  the  indenture  and 
■ettlement  was  jqqIj  jj  away. —  Gurneyt  in  support  of  the  orders,  cited  jRwt. 
bTck  to  &  b  Bnghton  (a>,  and  said  the  want  of  knowledge  of  the  fact  by  thi 
such  casual  master  of  the  boy's  sleeping  in  iS.,  could  not  malce  any  diflferenoet 
lodging  of  the  —  LoRD  Ellenborough  €•  J.  This  is  the  case  of  sn  ap* 
apprentice  prentice  bound  for  seven  years,  who  having  served  out  all  bat 

'^'^^  four  months  of  his  time  with  his  master  in  the  parish  of  tS.,  wti 

(a)^fU«,pI.529.  let  out  to  work  for  another  person  in  i/.,  by  his  original  inai« 

ter,  on  certain  terms.     Having  resided  in  H*  for  three  roontlii 
with  the  second  master,  he  was  dismissed  by  tlie  interference  of 
the  parish  officers ;  whereupon  the  apprentice  returned  to  &  for 
one  night,  but  not  to.  his  first  master,  nor  into  his  service,  otf 
having  any  intention  to  do  so,  but  merely  to  get  a  bed  there,  m 
he  would  have  done  any  where  else.    Then,  can  this  be  called  a 
returning  into  the  service  of  his  first  master,  who  was  even  igoo* 
rant  of  the  fact  of  the  pauper's  being  there  ?     But  it  is  said  that 
the  master  afterwards  recognized  the  continuance  of  the  relation 
between  them  at  that  time,  by  going  with  the  pauper,  when  the 
term  of  apprenticeship  expired,  to  take  up  the  indenture:  bat 
how  can  that  vary  the  question,  Whether  the  pauper  returned  ipto 
his  service  on  the  night  when  he  slept  in  S.,  against  the  conduaoe 
to  be  drawn  from  ail  other  facts  of  the  case?    There  being m 
residence  of  the  pauper  in  <S.  under  the  indenture  for  any  part  of 
the  last  40  days  of  the  apprenticeship,  except  by  the  coupling  die 
jftight  when  he  slept  there  on  his  return  from  H.,  with  his  previous 
residence  in  S. ;  and  that  having  been  a  mere  casual  resideaoc^ 
and  not  under  the  indenture,  the  settlegient  which  he  had  ac- 
quired in  H.  by  40  days'  residence  there,  under  the  agreeneat 
made  by  his  hiaster,  still  continued  there,  and,  conseqaently,  the 
orders  must  be  quashed.  —  Gross  and  Baylet  J.  (Lb  BlaitcJ. 
being  absent,)  concurred;    and  Baylsy  J.  said,  that  the  lait 
lodging  of  the  pauper  in  jS.  was  not  a  lodging  there  under  the 
indenture. 
Wi««n«p-         534.  Rex  y.  Ribchestery  M.  T.  B6G.S.   2  M.  &  5. 135.  -  B*- 
wortSdrand        "®^^^  ^^^^  ^'  '®  ^'    ^^^^  quashed,  subject,  &c.  —  The  peuper 
slept  at  his         ^"*  ^ound  apprentice  by  indenture  in  1790,  to  Messrs.  P.  «m  Cft 
naitera'  works    for  six  years,  who  covenaated  (initr  aUa)  to  pay  the  paspor  fif> 
ia  Cat  weekly  weekly  during  the  term.     These  indentures  were  proved  to  hare 
wages,  went,      ^een  executed  by  the  pauper  and  his  mother,  but  no  evidcace  wai 
kMwto^'e.  OD    8^^®"  ^^  ^^^^'  execution  by  P.  and  Co.     The  pauper  (after  two 
Arttm^  and     years'  service  at  jB.,)  went  to  work  for  his  master  at  C,  and  ac- 
Sunday  to  R.,    cordingly  worked  for  his  masters  at  C.»  and  slept  there  ^^^ 
and  slept  theie,    Saturday  and  Sunday  nights,  when  he  went  to  sleep  in  R^  ^ 
and  returned  to  returned  on  the  Monday^  Eleven  other  apprentices  left  the  ws^ 
Mm^T  Md     *'  ^*  ®°  Saturday  and  returned  on  Monday,  which  the  nutftenr. 
was  ncSwwA  by  ^^  ^^*  ^^^^9  ^^^  it  was  the  usual  custom  for  the  apprenticea  to 
them,  and  on      do  SO.     The  pauper  continued  to  work  and  sleep  in  this  maao^wT 
the  SatainUt^       two  years  and  a  quarter,  until  the  Saturday  before  ShraoeTuev^ 
afternoon  before  1795^  ^heD  he  received  his  pay,  and  never  returned  again  to  tbe 
J*^  '^'^  aervice  of  his  masters :  having  on  the  night  before  this  Satur^ 
T^Abdhn       «^«P<^  *»  ^^  ^o^«  at  C.    The  pauper  when  asked,  whether,  wW| 
slept  at  C),        he  quitted  the  works  on  the  said  Saturdayy  he  had  detetnun^"^ 
reoeif  ed  Jw  pay  to  return  again^  aaid  he  could  not  say  that  he  did  detenmae  not  ^ 

20 


Bur.  $i  OV  TMB  1NHABITA1IC¥%  427 

remm,  Iwt  tfisl  k  seemed  he  did  not  return.  When  asked  -whether  gn^  |,et«r  re- 
•B  qoittlDg  Messrs.  P/s  works  in  C,  for  the  last  time  on  the  turned  again  to 
^wrday  afternooD»  he  bad  formed  any  intention  not  to  return^  he  ^«  aenrice,  sad 
SDsvered  that  he  had  not ;  being  asked  the  said  question  as  to  "'^^  ^l>*^  f^d 
Sunday^  he  made  the  same  answer ;  and  further  said,  that  be  could  g^i^*!!!^"^ 
not  fix  upon  any  particular  point  of  time  when  he  determined  not  biu  on  quitting 
to  retarn.     The  pauper  slept  in  JR.  on  the  Saturday  night,  and  for  the  works  on 
tbe  whole  of  the  succeeding  week,  and  then  hired  himself  into  Saturday  Ymd 
SDotber  employment. —  It  was  contended  in  support  of  the.  order  of  P^  formed  any 
tosions,  that  as  the  pauper  had  formed  no  intention  of  quitting  J!IJJ^°n^*12 
ibe  service  when  he  left  C.  on  the  Saturday^  he  continued  in  Uie  i,^  oiTthe^ftiw- 
Kr?ice  under  the  indentures  up  to  the  Monday  morning,  when  he  day,  nor  could 
actually  left  it ;  and  therefore  his  sleeping  at  A.  on  the  Saturday  be  fix  the  time 
aight  was  under  the  indentures ;  and  cited  R.  v.  Stratfotd^upoti"  ^^°  ^^  detcr- 
AvoK(a),  R.r.  Undermildeck.{b). -^  Lord  Ellenbobouh  C.  J.  Jl^^^'^udd. 
This  is  a  case  in  which  there  was  not  any  express  leave  of  absence  [hai'hiB  settl^ 
given  by  the  masters,  but  they  had  been  in  the  habit  of  receiving  ment  wm  at  C.» 
bssk  ttiek  apprentices  after  they  had  gone  home  and  returned,  hii  wrvice  Imiv. 
sod  by  so  re(?eiving  them  they  showed  that  it  was  not  their  pur-  >^S  ended  on 
pose  to  renounce  them  on  that  account.    In  pursuance  of  this  ^  ^^^  ®" 
indulgence  the  pauper  went  ns  usual  on  Saturday  night,  and  it      ^^^^y* 
<loes  not  appear  what  his  intention  was  at  that  time,  or  that  he  had  (A)'<'**'^»pl'5ds. 
fonned  any  upon  the  subject  of  returning  or  going  away«     He  did  (b)Ante^lA09^ 
not,  however,  return  on  the  Monday ;  the  end  and  conclusion, 
therefore,  gives  a  character  and  denomination  to  the  original  act 
sf  departure,  ,/Sni#  nomen  (fperi  imponit.    From  what  was  finally 
done  we  must  collect  what  was  his  determination  when  he  first 
vent  away  on  the  Saturday,    We  find  that  he  did  not  return,  and 
tlbst  he  did  not  on  this  occasion,  as  formerly,  avail  himself  of  the 
sbseace  from  Saturday  to  Monday  as  an  indulgence.    In  Rex  y« 
Strat/ord'Upon»Avon  the  apprentice  continued  to  perform  a  speciea 
of  aervice  with  his  master  while  he  lodged  with  his  mother,  which 
*as  a  circumstance  to  cover  what  might  otherwise  have  been  an 
istemiption  of  the  service ;  it  was,  therefore,  held  that  he  gained  a 
lettlenient  where  he  lodged.    But  here  it  appears  that  the  ap* 
pveetice,  by  not  returning  to  his  service  on  the  Monday,  had  not 
left  it  en  the  Saturday  under  the  usual  indulgence ;  and,  therefore^ 
ks  siust  be  considered  as  having  broken  the  contract  on  the 
Saturday  when  he  bad   quitted  his   masters'  works;  and  con- 
leqeotly  Friday  night  was  the  last  night  of  his  residence  as  an  ap- 
prentice.   The  settlement,  therefore,  was  at  C,  where  he  slept  on 
tlist  night,  and  not  at  /{.  —  Le  Blamc  J.    There  is  one  question 
vliich  has  very  properly  not  been  touched  upon  in  the  argument, 
k  ii  stated  that  no  evidence  was  given  of  the  indentures  having 
Wen  executed  by  the  master.    But  it  appears  that  they  were  ex- 
ecuted by  the  pauper,  and  that  is  binding.     Upon  the  point  made 
is  the  argument,  one  cannot,  perhaps,  but  lament  that  it  should 
ever  have  been  determined  that  an  apprentice  serving  another 
person,  with  the  leave  of  his  original  master,  in  another  parish, 
thosld  gain  a  settlement  in  that  parish.    The  Court,  however,  do 
^  wish  to  disturb  those  cases.     The  question  here  is,  Whether 
^^  was  any  residence  under  the  indentures  of  apprenticeship 
^  the  Saturday,  when  the  pauper  left  his  masters'  service,  and 
^^^  aftcrwarda  returned  ?  Without  being  obliged  to  have  re- 
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icoiirae  to  any  difficult  inquiry  into  the  opemdons  of  bin  mind,  tin 
'  necewity  of  doing  which  is  much  against  the  argument  used,  w< 
have  here  one  clear  line  of  fact  respecting  this  apprentice  wind 
cannot  deceive,  viz.  that  when  he  lef^  the  service  on  the  Satardai 
he  received  his  wages  up  to  that  time,  and  after  that  timebi 
never  received  any  more.  It  appears,  therefore,  that  he  was  not  a 
the  service  of  his  master  af^er  quitting  his  service  on  the  Saturday 
—  Batlet  .7.    I  am  of  the  same  opinion.  •  It  is  impossible  to  stji 
that  this  apprentice  was  serving  under  the  indentures  of  appren- 
ticeship after  the  afternoon  of  the  Saturday^  when  he  received  bii 
pay,  and  never  afterwards  returned.    The  Court  cannot  look  to 
what  was  passing  in  the  mind  of  the  apprentice,  but  to  bis  acts. 
From  the  nature  of  the  service  he  was  only  employed  localiv  at 
the  manufactory  during  the  ordinary  working   days;  but  fron 
Saturday  to  Monday  he  was  free  from  his  master.   If,  then,  be  vst 
to  have  that  interval  entirely  to  himself,  and  never  returned  after 
its  expiration,  at  what  time  did  he  leave  his  masters'  service  ?  It 
must  be  taken  that  he  left  it  at  the  time  that  interval  commenced, 
for  he  was  not  in'  a  condition  to  do  any  act  of  service  for  his 
master  after  the  Saturday  afternoon.  •—  Dampibr  J.     I  am  of  the 
(o)^ii/e,pl.409.  same  opinion.  The  case  of  Rex  v.  Undermilbeck  (a),  cited  in  argu- 
ment, is  the  only  case  like  the  present ;  but  in  that  case  the 
master  recognised  the  departure  of  the  servant ;  for  he  paid  hioi 
his  wages  for  the  time  of  his  absence.    That,  therefore,  affords  a 
distinction.     Here  the  apprentice  was  at  weekly  wages,  and  was 
paid  on  the  Saturday  ;  and  the  Friday  night  was  the  last  night  of 
nis  being  in  the  actual  service  of  his  master  under  the  indentorei; 
and  the  only  question  is^  Whether  there  was  a  constructive  serfice, 
which  was  to  go  on  during  the  Saturday  and  Sunday  f    It  seeoas 
to  me,  that  the  circumstance  of  the  apprentice  not  having  retaned 
on  the  Monday^  shows  the  time  when  the  service  determiDed, 
namely,   on  the   Saturday ^   when  he  received  his   last  wages; 
although  if  he  had  returned,  the  masters  by  receiving  him  agaio 
would  have  recognised  him  as  their  apprentice  during  the  period 
of  Ills  being  absent.  <—  Order  of  Sessions  quashed. 
"Where s maiter       535.  RexY.  St.  Mary  Bredin  in  Canterbury ^  (b)  H.  T.  52G.S. 
mariiwr,  having  2  B.  &  A.  382.  —  Removal   from  W.  to  St.  Mary  Br^in.^ 

^^^  fOT  W8   ^^^^^  confirmed,  subject,  &c The  pauper  was  bound  by  in- 

apprentice's  'dentures,  dated  in  October  1807,  to  J.  H.  ship^mastert  for  fii^e 
serrice,  the  ^ve  years.  The  premium  paid  was  40/.,  and  the  pauper  was  to 
venel  being  receive  from  H.  Si.  wages  for  each  y ear '& service.  •  He  made  three 
*J"  in  dock,  voyages ;  the  ship  then  wanted  repair,  aqd  was  laid  up  in  Skadwd 
^^im  o^*^  dock.  When  the  ship  went  into  dock,  the  pauper  slept  at  his 
to  another  master's  house,  in  the  parish  of  St.  Mathews  Bethnal  Oreen.  After 

master  for  a  he  had  been  there  some  time,  his  master  told  htm,  that  he  had  not 
time,  or  let  him  then  any  employment  for  him,  and  asked  him  if  he  would  like  to 
^.^^  *^  .  be  turned  over  to  another  master,  or  to  go  back  to  school  at  6. 
^^^  ™J*J  till  the  ship  was  ready.  The  pauper  said,  that  he  would  rather  go 
he  would  go  ''^w^k  to  school  and  learn  navigation.  He  accordingly  went  to  t., 
back  to  school  to  his  guardian  (his  parents  being  dead),  and  was  told  ^J^ 
and  learn  navi-  guardian  to  go  to  Mr.  Q.'s  school,- where  the  pauper  bad  ^^'**'"5?Y 
gation ;  Mid,  geen  educated.  He  accordingly  went  to  Mr.  Q.'s  ichooh  wta^ 
^nd"r!!w^  i«  in  the  parish  of  St.  M.  B.  in  C,  where  he  staid  and  aJept  W 
above  40  days     ocwly  12  months,  and  then  run  away,  and  never  returned  eitw*^ 

(i)  And  see  Rex  o.  Ilkeston,  pdtt,  pL  538. 
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totbefchoo],  or  to  his  master, «/»  H.    The  master  did  not  agree  there*  Ueld, 
to  jNij,  nor  in  fact  did  he  pay  any  part  of  the  expence  of  the  that  such  ren. 

Super's  board  or  schooling,  or  of  the  wages  after  the  paaper  had  ^^ce  was  not  ■ 
t  B.  (?.,  bat  the  whole  of  the  expence  was  defrayed  by  the  [T'f^?*^®  ""*'*"! 
pauper's  guardian,  out  of  money  which  had  been  left  to  the  .^d  tha^'be'drd 
psaper.  At  the  time  when  the  pauper  run  away  from  Q.'s  schooU  not  thereby  gain 
about  one  year  and  a  half  of  the  term  of  five  years,  which  he  was  a  settlement. 
hj  indenture  bound  to  senre  the  said  J.  //.,  remained  unexpired* 
<-Batlsy  J.  This  is  a  case  new  in  its  circumstances,  and  we 
ire  called  upon  now  to  lay  down  a  rule  which  is  to  govern  in 
future.  It  has  been  truly  stated,  that  the  words  of  the  statute  are 
only  **  such  Binding  and  inhabitaiion.'  But  I  apprehend  that  the 
Knice  of  the  apprentice  is  one  of  the  essential  requisites  to  confer 
a  settlement  of  this  sort.  This  service  must  either  actually  or  con* 
itructively  be  going  oq  during  the  absence  of  the  apprentice  from 
liis  master ;  and  the  cases  say,  that  where  that  absence  is  oc- 
cifloned  by  illness,  which  negatives  the  existence  of  such  service, 
00  settlement  is  gained  by  such  a  residence.  Now  there  is  no  con- 
tinuation of  the  service  here  during  the  residence  of  the  boy  at  C 
It  is  not,  indeed,  necessary  that  the  service  should  continue  with 
the  same  master,  but  some  service  must  be  going  on  during  all 
tbe  time.  The  offer  here  is,  either  to  turn  the  apprentice  over  to 
mother  master,  or*  to  permit  him  to  go  to  school,  and  the  lad 
Mcepted  the  offer,  and  said,  <*  I  will  go  to  school  and  learn  navi- 
''gation.*'  Now  had  the  master  any  control  over  the  apprentice 
daring  ail  that  period?  The  case  is  like- that  of  a  master  wha 
lUows  bis  apprentice  to  return  to  his  friends,  having  no  occasion 
for  bis  service*  That  is  a  suspension  of  the  apprenticeship  for  the 
tine,  and  no  settlement. can  be  gained  by  sucn  residence.  Here 
ibe  service  did  not  continue  while  the  apprentice  was  at  school ; 
ud,  therefore,  I  am  of  opinion  that  no  settlement  was  gained  in' 
this  case. —  Hoi«roto  J.  The  service  did  not  continue  while  the 
prentice  was  at  school  ;  but  there  was  a  relinquishment  of  it  by 
ue  master  during  all  that  time,  and  until  he  should  have  occasion 
for  him  again.  No  settlement  was  tlierefore  gained  by  the  re« 
sidence  in  C.     Best  J.  concurred.  —  Order  of  Sessions  quashed. 

586.  Rex  v.  Chelmsford,  H.  T.  60  G.  3.  &  1  G.  4.  3  B.  &  ^.  41 1.  ^^^^  ^ 
Two  justices,   removed   JB.  S.,   and  ^.,  his  wife,  and  their  two  ^,3^^^^^" 
^dren,  from   B.  to  C    The   Sessions,  on  appeal,   confirmed  both  on  die  per. 
border,  subject,  &c.    The  pauper,   on  the   1 5th  D^-c^mAer  manent suff of 
^^14)  when  he  was  14  years  and  six  months  old,  was  bound  as  the  local  militia, 
a  parish  apprentice,  by  indenture,  to  S.,  of  the  parish  of  //.,  |,°  ^STt^r'JJL^^ 
^  learn  the  art  of  a  cordwainer,  and  to  serve  him   until   the  gtance  resided ' 
F|oper  should  attain  the  age  of  21.     The  pauper  served  the  first  together  with 
^  years  of  his  time  in  the  parish  of  H.,  when  the  master  and  bis  master,  and 
"f  pauper  went  to  and  resided   in  the  parish  of  C,   and  the  conUnuedto     ♦ 
I»«per  served  bis  master   there,  under  the  indenture,  for  the  "/nrfi  Jb  fw 
Pwiod  of  nearly  an  year.     In  the  year   1809f  when  about   two  40 day?:  it  was 
years  of  the  apprenticeship  were  unexpired,  the  master  and  ap-  held,  that  tliis 
F^atice  having  been   appointed  on  the  permanent  staff  of  the  residence  vitas 
^^^'^  regiment  of  E.  local  militia,  of  wnich  the  head-quarters  sufficient,  and 
^at  B^  went  from  C.  to  B.  to  reside  there.    The  master  had  **u^^ 
^  appointed  a  serjeant ;  and  the  apprentice,  a  drummer,  served  J^gnt  iS  B.> 
^joaster,  and  inhabited  40  days  in  the  })arish  of  B.    The  notwithscand- 
'^■^er  received  his  soldier's  pay,  whilst  working  for  his  master  ing  they  were 
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both  under  tfaflr    at  B*^  kmt  bbt  fdl  wages;  and  tke  maiter  rafnied  to  give  np^ 
control  of  indentures^  till  the  expiration  of  the  term  exprened  thmin.  Tbt 

tbax  tupenor      Court  were  of  opinion,  that  the  military  duties,  to  which  the  sp* 
tfie^w^e^UnM.  pi*^!^^^^  ^^  liable,  on  the  permanent  staff  of  the  local  militit, 

rendered  him  not  sui  jurist  and  prevented  his  gaining  a  settlement 
bj  the  service  and  inhabitancy  in  the  parish  of  B,  —Abbott  C>  J. 
In  this  case,  I  am  of  opinion,  that  the  pauper  gained  a  settlement 
by  his  residence  in  B,  It  is  not  necessary  for  the  Court  to  con* 
sider  what  would  have  been  the  effect,  if  the  residence  had  been 
separate  from  that  of  his  master,  in  consequence  of  his  being  in 
the  local  militia.  Here  he  continued  to  reside  in  the  same  place 
with  his  master,  and  continued  to  serve  him  during  the  whole 
period.  That  is  expressly  stated  ,as  a  fact  by  the  Sessioos ;  sod 
It  is  not  impossible,  that  during  a  great  part  of  the  time,  he  migbt 
be  actually  serving  his  master.  It  is  not  necessary  that  the  party 
should  reside  in  a  place,  because  he  is  an  apprentice,  so  as  to 
(a)^ii/tf,pI.5S3.  give  him  a  settlement  there ;  for  Res  v.  Stratford  on  Avon  (s) 

is  a  distinct  authority  to  the  contrary.   I  am,  therefore,  ofopmoa, 
that  the   order  of  Sessions  ought  to  be  quashed.  — Batlit  J. 
The  best  rule  for  us  is  to  abide  by  the  words    of  the  statute 
8  &  4  W.&M.c.  11.     Those  words  are,  that  if  any  person  ibail 
be  bound  an  apprentice,  and  inhabit  in  any  town,  such  binding 
and  inhabitation  shall  be  adjudged  a  good  settlement.    Now  hers 
there  was  a  valid  binding,  and  the  pauper  resided  in  B,  for  ¥^ 
days,  where  his  master  was  at  the  time,  and  continued  to  dtf 
acts  of  service  whilst  he  was  so  resident.  His  residence,  thereftne^ 
was  not  wholly  foreign  to  the  purposes  of  the  indenture,  and  wif 
sufficient  to  confer  a  settlement.  —  Holrotd  J.  I  am  of  the  tarns 
opinion.    The  pauper  gained  a  settlement  in  B.  by  his  residence 
tiiere.    I  see  nothing  in  the  case  to  show  that  his  obligation  ts 
serve  under  the  indenture  was  put  an  end  to.    It  appears  to  mcr, 
that  his  service  might  lawfully  continue  ;  and,  in  point  oi  facV 
it  did  so  continue  during  all  the  time.    It  is  said,  that  the  gronod 
for  his  residence  in  B.,  was,  because  he  was  a  soldier ;  and  so, 
^    in  the  case  of  Rex  v.  Stratford  on  Avon^  the  re«dence  of  the  ap* 
prentice  was  in  order  that  he  might  be  cured  of  a  sickness.    Yet, 
inasmuch  as  it  appeared  there,  that  he  continued  to  do  acts  of 
service  for  his  master,  notwithstanding  his  sickness,  it  was  held, 
that  the  residence  was  sufficient  to  confer  a  settlement.    Tlist 
case  seems  to  me  to  govern  the  present;  and  I  am,  therefore, 
of  opinion,   that  the  order  of  Sessions  ought  to  be  qoasbed.-^ 
Order  of  Sessions  quashed. 
Q^an  indenture       537,  Rex  v.  Broiton  (*),  M.  T.  1  G.  4.  4  B.  &  A.  84.  Upon  appeal 
of  aifpreottce.     against  an  order  by  which  M.,  his  wife,  and  two  children,  ^^'^ '^ 
■lup  it  was         moved  from  the  township  of  IV.  to  fi.,  the  Sessions  confirmed  d» 
JJP^JJJ^  ^^    order,  subject,  &c.    The  pauper,  Af.,  was  bound  apprentice  tor 
ahoi^ldproWde    ^^  '*"**  ^^ ^^^^  years,  by  indenture,  bearing  date  the  1 1th  ot 
vest,  &&,  dur-  March  1813,   and  made  between   Af.  the  elder,  and  Af.  tw 
ing  tfae  fterm,       younger,  of  the  one  part,  and  one  B,y  master-mariner  and  f»V' 
except  in  tbe       owner,  of  the  other  part.    In  which  indenture  it  was  provwec* 
S^r*!^"*    amongst  other  things,  that  the  said  master  should  find  and  pj 
J^h^^.    ^»^«  ^°«"  *^w  ^^^  apprentice  sufficient  meat,  drink,  ^^^^Jz 
apprentiec  b».     l^giDg,  during  the  said  term,  except  in  the  vnnter  seasons,  wi^ 
loDgMl  ihcMild     the  Mp  to  which  he  ehould  belong  should  be  laid  by  unriggta, 

(b)  See  Rex  ti.  Ilkeston,  ftoat,  pi.  558. 
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dM^  iqAJdl  /Anf  ir  toM  agreed^  thai  the  Maid  apprtidice  Amdd  bolaid  by  ua- 
MMteas  kkuelf,  or  be  vutiiUained  by  his  friends  ;  and  ia  lieu  and  "gfM ;  during 
MlttfiwtioD  thereof,  the  said  master  should  pay  him,  the  said  vhidiUmetbe 
ipprtDtice*  the  sum  of  6*.  ii  week,  weekly  and  every  week,  JJ^I^^JJ^iL''** 
daring  such  time  as  tite  said  apprentice  should  not  be  maintained  tained  by  him. 
by  his  said  master;  and  that  the  said  master  should  pay,  or  self  or  friends, 
caose  to  be  paid,  unto  the  said  apprentice,  as  and  for  wages  for  tbe  masur  pay- 
ittch  his  service,  the  sum  of  75/.,  m  manner  following ;  (that  is  to  *"?  *  ^?P*f" 
•J,)  12/.  for  the  first  year;  16/.  for  the  second  year;  20/,  for  ^"rtipulido^ 
the  third  year;  and  27/.  for  the  fourth  year;  also  Vis.  a  year  the  apprentice,* 
isr  vaibing*    The  said  paupa%  while  the  ship  waa  laid  up  at  fF.,  during  the 
is  which  he  served  his.  said  master  as  an  apprentice,  during  the  winter,  resided 
appreoticeship,  resided,  occasionally,  during  the  winter,  with  his  with  his parentl^ 
p«rats,  in  ^;  and  in  the  whole,  for  considerably  more  than  40  |J™  fo^iM^re 
diyi;  and  he  slept  the  last  night,  during  the  continuance  of  the  than  40  days, 
apprenticeship,  at  B*    B.  h  20  miles  distance  from  fT.,  and  the  not  doing  any 
piaper  did  not  do  any  work  for  his  master  while  he  resided  there,  work  for  his 
bst  was  liable  to  have  been  recalled  by  his  master  at  any  time,  if  "^^  ^S^^ 
he  had  been  wanted  at  the  ship.     The  Sessions  were  of  opinion,  H^d'^J^Turis* 
Ikt  by  this  residence  at  J?,  a  settlement  was  gained.  —  Abbott  ^^  ^'^c  ^  resi- 
C.  J.    This  appears  to  me  to  be  a  stronger  case  than  the  one  dence  under 
which  has  been  cited,  and  that  on  the  very  ground  on  which  it  the  indenture, 
hii  been  attempted  to  be  distinguished  from  it.    Here  there  was  a  ^^  conferred 
diitiDct  stipulation  in  the  indenture,  by  which  the  master  dis<^  ^  settlement. 
pcDsed  with  the  service  of  his  apprentice,   during  the  winter 
mson,  the  period  when  this  residence  at  B*  took  place.    The 
Rtideoce,  therefore,  is  not  at  all  connected  with  a  service ;  but  is, 

ithe  veiy  words  of  the  indenture,  disconnected  from  it.  Then 
case  cited  is  an  express  authority  to  show,  that  an  apprentice, 
by  such  a  residence,  does  not  acquire  a  settlement.  The  order 
of  Sessions,  must,  therefore,  be  quashed.  — -  Order  of  Sessions 
quashed. 

538. /{^v.  Ilkeston,  E.  T.  6G.4.4B.&C.64.  — The  pauper^  A» appiwudss 
W,  was  removed  from  R,  to  J.     The   Sessions  on   appeal  con-  who  lived  and 
finned  the  order,  subject,  Ac.    J.  ^.  the  pauper's  husband  waa  worked  wlUi  hia 
bonnd  apprentice  by    indenture  dated  22d  of  December  1818;  ^J^^^* 
^  the  term  of  seven  years  to  R.  a  boat*builder,  an  inhabitant  wemhome'to 
<^  /•   During  the  6rst  two  years  of  his  apprenticeship,  the  bis  fiuher's,  in 
ptuper^i  husband  lodged  with   his  father  in  the  parish   of  A.,  the  pariah  of 
*«»ing  his  master  in  /.     Afterwords,  he  lodged  and  worked  ^' *'*''rj^ 
vith  his  master  in  /.,  but  regularly,  and  with  the  knowledge  and  JJ^^Jhereererr 
cooicDt  of  his  master,  went  to  his  father's  at  R,,  on  the  Saturday  Saturday  and 
night,  and  slept  there  on  the  Saturday  and  Sunday  nights,  and  Sunday  night 
returned  to  his  master  at  /.,  on  the  Monday  morning.     On   the  (with  his  maa- 
««Wfly  before  the  N.  fair,  in  the  month  of  October  1822,  the  **'*"J^^*^' •^ 
Paper's  hnsband  went  to  his  father's  as  usual,  and  slept  there  on  J[J^"t^ j^bn- 
Je  Saturday  and  Sunday  nights,  and  returned  to  his  master's  on  ^„^  morning' 
HC  Monday,  and  worked  for  him  that  day,  and  in  the  evening  The  apprvntica 
^^^  and  obtained  his  master's  permission  to  go  home  again,  having  ntumed 
w  die  purpose  of  being  at  the  fair  at  M,  on  the  following  day.  "od  worked  as 
He  left  his  master  that  evening  accordingly,    and  never  re*  ^^JjJ^i^^eft  hk 
*»ned,  having  enlisted  for  a  soldier  a  few  days  afterwards.     The  niaster"^n  the 
leper's  hus£«nd  did  no  work  for  his  master  in  /2.,  on  the  Sa«  eTening,  and 
'if^  night  and  Sunday,  nor  at  any  other  time,  when  he  was  at  never  returned: 
"*  >Mnr's.    The  indenture!  were  retained  by  the  master,  till  Held,  that  th« 
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tleepiDff  in  R.;  Implied  for  some  days  after  the  pauper  had  enlisted,  when  he  giie 
being  merelj  by  them  up. -^  ABBOTT  C  J.  I  am  of  opinion,  that  the  pauper  did 
tray  of  indul-  not  gain  a  settlement  in  A.,  the  place  of  his  father's  residence, 
geiicc,  and  not  ^^  which  he  slept  on  Saturdaif  and  Sunday  nights,  but  at  /.  the 
S'^the*r"'w^  place  of  his  master's  residence,  where  he  slept  the  other  five 
ticethipfwas'  nights  in  each  week.  The  words  of  S  ^.ftM-c.  11.  «.8.  are 
not  sufBcient  to  '*  If  any  person  shall  be  bound  an  apprentice  by  indenture,  and 
confer  a  settle.  "  inhabit  in  any  town  or  parish,  such  binding  and  inhabitation 
°^®°^  *'  shall  be  adjudged  a  good  settlement.'*  The  true  constructioa  of 

that  provision  appears  to  be,  that  the  inhabitation  must  be  ia 
the  character  or  an  apprentice,  a»d  in  some  way  or  other  it 
furtherance  of  the  object  of  the  apprenticeship.  An  inhabitatioD 
by  indulgence,  then,  is  not  within  the  statute.  The  case  before 
us  states,  that  the  pauper  worked  and  lodged  with  his  master  in  /., 
but  with  the  consent  of  his  masteivwent  on  Saturday  night  to 
his  father's  at  A.,  and  spent  Sunday  with  him,  and  returned  to 
•  his  work  on  Monday  morning ;  that  certainly  was  a  residence  itf 
R,  by  indulgence  only.  There  may  indeed  be  cases,  and  tome 
such  have  arisen,  where  an  inhabitation  in  a  parish  difJFcrent  fron 
that  in  which  the  master  resides,  may  be  in  furtherance  of  the 
service;  for  instance,  where  a  master  cannot  take  an  apprentice 
into  his  own  housot  and  appoints  or  allows  him  to  choose- a  residence 
in  another  parish,  so  that  he  may  return  to  his  work  every  morn- 
ing. But  the  facts  of  this  case  show  that  the  sleeping  in  R,  was 
merely  for  recreation,  and  had  no  connexion  with  the  service. 
The  apprentice  did  not,  therefore,  gain  any  settlement  in  that 
parish,  and  the  order  of  the  Sessions  was  right.  —  Batley  J* 
Where  the  master  appoints  no  place  for  the  pauper  to  sleep,  or 
appoints  a  place  out  of  the  parish  where  the  service  is  performed, 
I  agree  that  a  settlement  is  gained  in  the  parish  where  the  ap- 
prentice sleeps,  and  that  was  the  ground  on  which  Rex  v. 
(a)^file,pl.5S6.  CastUton  (a),  &  Rex  v.  Stratfard-upon'Avon  (6),  proceeded.  1/ 
(6)^iiK^pL532.  Blanc  J.  expressly  put  the  latter  case  on  the  ground  that  the  pau- 
per slept  in  O.  S,  as  an  apprentice.  But  if  an  apprentice  in  general 
resides  with  his  maiaer,  and  is  allowed  once  a  week,  as  an  in- 
dulgence, to  visit  his  parents  in  another  parish,  he  does  not 
lodge  there  as  an  apprentice,  and  I  cannot  see  that  the  case  is 
varied,  whether  the  indulgence  be  for  days  or  months.  U  so, 
(c)^fii^,pl.5S5.  this  case  is  decided  by  Rex  v.  St.  Mary  Bredin  (c),  &  R^  ^• 
(d)Aiue,pUs7.  Brotton  (df).— Holrotd  J.  concurred.  —  Order  of  Sessions  con- 
firmed. *  • 

IV.  Of  discharging  the  Indentures, 

The  bankruptcy  539.  Buckington  v.  Shepton  Bechamp^  E»  T,  lOG.l.  i*#S5.— 
of  the  master  of  ^.  ^gg  bound  an  apprentice  at  twelve  years  of  age  to  C.  of  B», 
d^TtdiT  ^^^^  ^^  served  and  inhabited  with  his  master  for  two  years* 
charge  thc*^  Soon  afterwards  C.  became  a  bankrupt,  upon  which  -<4.,  without 
indentures;  the  direction  or  consent  of  C,  hired  himself  as  a  servant  for  s 
although  the  year  to  G.  of  S.  J5.,  and  served  him  accordingly  in  the  said  |)ari» 
master  ab-         for  i^q  years.     During  this  service  in  S.  B.  the  term  of  his  w- 

•conded,and  prenticeship  expired,  and  C.  delivered  up  the  indenture  to  m 
afterwards  '^.^'^m*^/-,  -ir       •-.:^«    th»t  A* 

delivered  the      master  G.  —  The  Court  were  unanimously  or  opmion,  iaa,i  ^* 

indentures  to       gained  no  settlement  by  his  service  in  S..B*s  for  the  bankruptcy 

the  person    .     of  the  roaster  didnot  discharge  the  apprentice  from  his  indeatttreiy 
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tftd,  therefore,  not  beiilg  9ui  Juris^  he  could  not  hire  himself  wbomtheap* 
wkbout  his  master's  consent.     The  contract  with  G.  was  unlawful ;  Pll^*^*^^ 
lie  was  not  in  a  capacity  to  be  hired  as  a  servant,  and  could  not  ayeorlywrant! 
gain  a  settlement  in  the  parish  of  S.  B.;  but  his  settlement  is  in   g  q^  Sett.»nd 
the  parish  of  B.^  where  he  lived  and  served  his  master  under  the  Rem'.  117. 
iadeoturee  40  days,  (a )  pi.  155. 

Ld.  aay.lS52.  Str.582.  I  Sen.  Cm.  278.  8  Mod.  235.   Fort.  321.  Foley,  2S9.    See  Rex  v. 
Aiotrqr,^,  pi  542. 

540.  Rex  V.  St,   Mary  KaUendnr,  T.  T.  21&22G.  2.    Burr.  If  indentures  be 
S,  C.  274.  —  M.  was  bound  by  indenture  an  apprentice  for  seven  exchanged  be-- 
yean,  to  G.  of  S^.  Af.'s,  and,  under  that  indenture,  lived  with  G.,  J^^a^AeT"^ 
and  served  him  in  St.  Af.  for  five  years.     At  the  end  of  the  five  pre^ce'e   *^" 
yean  be  left  his  master,  and  the  indentures  were  exchanged  ftther,  with  the 
between  the  master  and  the  apprentice's  father,  by  consent  of  the  consent  of  the 
apprentice.     About   one  year  afterwards  the  father  contracted  apprentice,  the 
with  &.  of  T.  for  binding  the  said  M.  apprentice  to  him  for  four  lU^^b*"  tU- ""^ 
yean;  and  M.  went  toS.  on  trial,  ana  lived  with  him  in  T.  for  tualfy  can-" 
0Be  year  and  three  quarters ;  but  no  indenture  was  executed,  nor  celled. 
mj  other  agreement  made.     During  the  time  M.  lived  with  S.,  s.  C.  vol.  i.  pi, 
6.,  his  former  master,  lived  within  four  miles  of  T.,  and  knew  of  683. 
Ihs being  in  S.'s  service.    But  no  other  proof  wias  made  that  G.  con- 
KDted  to  the   agreement  between   M.'s  father  and    S.  —  The 
CooRT :  There  can  be  no  eround  to  consider  this  as  a  settlement 

at  r.,  but  upon  supposing  the  first  indentures  to  have  subsisted, 
I  aad  that  the  service  at  T.  was  under  them.  But  that  could  not 
t  be^  because  the  exchange  of  the  indentures  certainly  amounted, 
either  in  law  or  equity,  (and  they  are  the  same  thing  m  this  case,) 
to  a  cancelling  of  them,  and  a  determination  of  the  apprenticeship 
under  them.  Besides,  there  is  no  consent  of  the  original  master ; 
bot  the  contrary  is  apparent.  His  knowledge  of  the  fact  does 
not  at  all  imply  his  consent  to  the  transaction.  The  apprentice's 
living  at  T.  was  not  under,  but 'contrary  to  the  first  indenture;  it 
vas  in  consequence  of  a  fresh  agreement,  and  for  a  new  term. 

541.  Rex  V-  Eqkring,  E.  T.  26  G.  2.  Burr.  S.  C.  830.  —  W.,  a  Anftpprantice 
poor  child  of  £.,  was  put  out  by  the  proper  officers,  by  indentures  ™«y  g"»  *  ••*- 
regularly  executed,  and  allowed  by  two  justices  of  peace,  to  T.  of  {!2|^*°u-^  fyt 
£'itoaerve  him  as  a  parish  apprentice  till  he  should  accomplish  andurvinff  a 
hia  age  of  20  years,  and  he  served  his  master  under  thefie  inden-  year,  subse- 
turea  for  several  years  at  E.     About  three  years  before  he  attained  quent  to  the 
20  years  of  age,  he  ran  away  from  his  master,  and  loitered,  for  aeathofbii 
Mwe  time,  about  the  country.    In  June  174^,   Tomlinson,  the  S^^JJjJ^*^ 
"Wer,  died ;  and,  at  the  Martinmas  after,  W,  hired  himself  as  a  ^^jj,  ^j^  i„.    . 
aerrant  to  F.  of  S.,  for  a  year,  and  served  him  that  year  at  S. ;  dentures  are 
And  at  Martinmas  1750,  hired  himself  for  another  year,  and  served  diachai^ged. 
that  jear  also  with  F.  at  S. ;  and  received  all  his  wages  to  his  S.  C.  to),  i. 
®»B  use,  the  executors  of  T.  taking  no  notice  of  him :  but  he  did  p^  <W. 
IMA  attain  his  age  of  20  years  till  January  1750.     It  was  contended, 
^  after  the  master*s  death  the  apprentice  was  at  liberty  to  hire 

(0  It  does  net  ckarly  appear  in  any  «  looked  on  as  a  subsequent  consents 

*^  reports  of  this  case,  whether  the  '*wiU  not  make  his   letting  himself 

^^tur«s  were  deliTered  up  before  or  **  good,  so  as  to  gain  a  settlement  in 

w  the  expiration  of  the  apprentice-  "  ShejOon  Bechamp,  by  Mring  and  ser* 

2  J  but  in  S.C.  Ld.  Ray.  1352.  it  is  "  vice  with  Joshua  Glover.**     See  also 

J».  "the  master's  delivering  up  Uie  S.  C.  iSees.  Cas.  278.  Fort.  321. 

"wenture  afterwards,  if  it  should  be 

VOL.  11.                                           F  F 
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Umsdf ;  and  as  he  was  hired  for  a  year,  alid  had  senred  a  year  ii 

S.y  his  legal  settlement  was  there.     Apprenticeship  is  a  penooul 

trust  between  the  master  and  servant,  and  is  deiermiDed  by  the 

death  of  either  master  or  apprentice.  —  And  tbb  Court  was  of 

the  same  opinion. 

Pttuhinden-         542.  Rex  v.  Autirei/r,  H,  T.   SI  G.2.  Burr.  iS.C**!.— 0^  a 

turetounotbe    poor  child  above  10  years  of  age,  being  bound  by  indeetnre  by 

diacfawged  by     the  parish-officers  of  G.>  pursuant  to  the  43£/iz.  c.  2.  §5.,  sened 

an  vtfantap'      im^  inhabited  with  his  master  in  G.,  under  the  indenture,  which 

S^t'foV^t  ^"*  ^^^^  *"  ^P^  ^'^**'  "°^'  Michaelmas  1754,  at  which  time 
purpose  is  of  no  ^^^  master,  in  consideration  of  40  shillings  then  paid  him  by  the 
TiOidiiy.  pauper,  agreed  to  discharge  the  pauper  from  his  apprenticeibip; 

which  receipt  and  discharge  were  written  by  the  master  on  the 
back  of  the  indentures,  which  he  then  delivered  up  to  bis  ap- 
prentice. —  The   Court  were  clearly  of  opinion,  that  as  it 
appeared  by  the  order  that  he  must  have  been  under  age  at  the 
time  of  his  consenting  to  his  discharge,  that  the  indentures  were 
not  thereby  vacated ;  for  the  consent  of  an  infant  apprentice  cas 
signify  nothing,  nor  be  of  any  validity. 
Indentures mu-       543.  Rex  v.  Tkchjield,   M.T.  4G.3.  Burr.  S.  CSU — W. 
tually  given  up    bound  himself  an  apprentice  by  indenture,  dated  the  24th  day  of 
by  the  master      March  1761,  for  three  years  to  jP.,  master  and  mariner,  and  in- 
"e  are*tE'  habited  above  40  days  with  his  master  in  Af. ;  but  falling  sick,  he 
TirtiMlIy  caH'  ^  ^^  account  thereof,  and  with  the  consent  of  his  master,  went  to 
celled.  his  father  in  the  parish  of  B,f  and  there  continued  40  days,  and 

was  sick  at  that  time,  and  to  the  time  the  order  was  made.   Oa 

his  going  to  his  father  the  indentures  were  mutually  given  up»  bpt 

not  cancelled.  —  The  Court  were  unanimously  of  opinion,  that 

an  inhabitancy  by  reason  of  sickness  shall  not  gain  a  settleaieDti 

for  suppose  a  servant  break  his  leg  in  a  strange  parish,  and  canael 

be  moved  within  40  days,  shall  that  gain  a  settlement  there?  sod 

there  is  no  difference  between  the  indenture  being  given  up  sad 

its  being  cancelled;  they  amount  to  the  same  thing. 

A  pvislMp-  544.  Rex  v.  Ecdesal  Bierlovo,  E.  T.  6  G.3.  Burr.  5.  C.  562.- 

prendce  bound    The  pauper,  being  16  years  of  age,  was  bounds  put,  by  the  panrai 

out  until  he        an  apprentice  to  A.^  a  cutler,  and  an  inhabiunt  of  the  township 

""^  rf^"JS*    of  £.,  for  the  term  of  eight  years.    He  resided  there,  under  that 

J^  he  haT*^'  indenture,  upwards  of  five  years.     After  he  had  attained  the  age 

attained  the  age  of  21  years,  he  and  his  master  came  to  an  agreement  together  to 

of  SI,  amcd       cancel  the  indentures  of  apprenticeship :  and  thereupon  the  master 

the  indentures,   delivered  up  the  indentures  to  the  pauper  to  be  cancelled ;  an* 

inth  the  consent  ^1,^  ^^^^  ^^^^  accordingly  cancelled.     Afterwards  the  paapf 

•f  biB  master.  \  •      \  n  «?*'/«  w**  «  «  /«  *.  fl7  ia 

and  without  the  ^*®  ^^Ted  for  a  year  to  M.  of  fF.,  and  served  for  a  year  m  *r«  " 

consent  of  the  pursuance  of  such  hiring,  and  received  his  whole  year's  "^•S^^jT 
pariBh^officers.  LoRD  Mansfield:  There  seems  to  be  no  necessity  of  the  ^an8» 
&  C.  Blac.  officers  joining  in  the  consent  to  discbarge  this  apprentice.  Th|^ 
Rep.  592.  is  no  authority  for  it ;  and  I  see  no  inconvenience  to  the  pansOi 
See  the  oise  of  or  to  any  one  else,  in  iu  being  done  without  their  concurrence. 
R«  r.  Lang-  ^he  act  of  parliament  empowers  them  to  bind  the  man-child  o» 
5^'  ^ '  P       apprentice  till  he  come  to  the  age  of  24.     And  the  act  oi  p«^ 

ment  was  necessary  to  nnake  valid  the  binding  of  the  male  P*'*^ 
apprentice  till  his  age  of  24;  for  he  could  not  be  bound  iongw 
than  till  21  without  the  aid  of  the  act ;  and  two  justices  of  tM 
peace  are  to  assent  to  this.  But  the  same  reason  does  ^^y^^ 
as  to  the  discharge  of  the  apprentice ;  this  concerns  the  nia«w 
and  the  apprentice  only.     Ttie  latter  part  of  the  apprentice 
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time  if  of  mott  service  to  the  master.    Therefore,  the  apprentice 
beiiy  of  age,  if  the  roaster  and  be  agree  to  it,  they  two  maj 

dwoiTe  the  contract Wilmot  J.  If,  after  he  is  of  full  age,  the 

master  and  he  ame  to  it,  the  indentures  may  be  cancelled  witho«rt 
the  consent  of  the  jparish-officers ;  and  if  so,  then  this  person  was 
tm  Juris  when  he  hired  himself  at  W.9  and  consequently  he  gained 
a  settlement  there  by  hiring  for  «  year  and  a  service  for  a  year. 
—Yates  and  Aston  Js.  were  of  the  same  opinion. 

5i5.  Rex  v.  JVeddington^  E.  T.  14  G.S.  Burr.  S.  C  766.  —  X.,  The  indeDtum 
being  of  the  age  of  ei^ht  years  and  a  half,  bound  himself  apprentice  ^^  «>  in&nt  ap- 
by  indenture,  with  his  father's  consent,  who  was  a  party  to  the  El"£2m!d 
indenture,  to  M.  of  C,  for  seven  years :  and  served  him  in  the  withS^SoSifc 
said  parish  under  the  indenture  one  year  and  a  half;  and  then  ofhUfiaterand 
the  indentore  was  destroyed  by  consent  of  the  master,  the  father,  his  martm 
and  she  apprentice.    The  pauper  within  half  a  year  afterwards,  &  p.  Rex  v. 
bound  himself  apprentice  by  indenture,  with  his  father's  consent,  Spaunton, 
to  M,  of  the  parish  of  B  ,  for  seven  years,  and  served  him  in  B.9  Suit.  S.C.801. 
uoder  the  last-mentioned  indenture,  four  years;  and  then  this 
indenture  was  destroyed  by  consent  of  the  master,  the  father,  and 
the  apprentice.    The  pauper,  after  this,  returned  into  the  parish 
of  C^  and  bound  himself  apprentice,  by  indenture,  to  one  Shaw 
ia  the  parish  of  C,  for  two  years,  and  duly  served  him  in  the 
saaae  parish,  under  the  last  mentioned  indenture,  the  whole  of 
the  said  two  years.    The  pauper,  in  about  three  years  next  afler 
the  expiration  of  his  said  apprenticeship  to  SAatv,  hired  himself 
for  a  year  to  Smithy  of  C,   and  duly  served  him  there  for' 
a  year    under    the    said   hiring.  — Lord    Mansfield:     The 
sn^e  question  is,  Whether  the  indenture  of  apprenticeship  in  B. 
was  void  or  not,  there  having  been  a  former  indenture ;  and  such 
former  indenture  having  been  cancelled  Irr  agreement  between 
the  master,  the  father,  and  the  apprentice  ?    The  case  of  Au$* 

Kr  (tf),  though  very  correctly,  I  believe,  reported,  might  pro-  (a)iliKr,pl.54f. 
Vj  iiiialead  the  justices,  by  their  not  attendmg  to  the  circu«i« 
stanches  of  the  particular  case,  to  which  the  general  words  there 
Bsade  use  of  were  to  be  applied :  they  seem  to  have  understood 
them  in  their  absolute  and  gfeneral  sense,  without  considering  their 
pastienlar  application  to  the  case  then  under  consideration ;  which 
WBB  the  case  of  a  parUh-apprerUicey  where  the  parish  and  the 
public  are  interested.  The  child  was  lesally  bound  out  by  the 
pariab^officers  till  he  should  be  24  years  of  age,  and  the  indenture 
was  duly  approved  by  two  justices.  The  master,  in  consider* 
ation  of  40s.  paid  to  mm  by  the  apprentice,  agreed  to  disoharge 
him,  and  delivered  up  the  indenture  to  the  apprentice.  The 
qjaeation  was.  Whether  the  parish-ofBcers,  who  bound  him  out 
under  a  special  authority,  ought  not  to  have  been  consulted  about 
diacliarg;inff  him,  and  to  have  given  their  consent  to  it.  The 
wiiole  policy  of  the  4Sd  of  Eliz.  {6}  might  be  defeated,  if  the  ^^  p^^^  4S£iix. 
naster  and  perishnnfaat  apprentice  could  by  their  joint  consent  c.  s.  fi  5. 
ilone^  without  the  consent  of  the  parish-officers,  discharge  such 
s  contract,  and  set  the  apprentice  free  from  it.  Such  a  construction 
would  evade  and  invalidate  this  law.  That  case,  therefore,  is  not 
spplicable  to  the  present.  Here  the  original  contract  was  only 
faitoreen  the  father,  the  master,  and  the  apprentice ;  and  all  ot 
theaA  consent  to  the  discharge.  An  infant  maymake  his  condition 
!>etter,  though  he  cannot  make  it  worse.     The  reason  why  an 
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infiiDt  may  bind  himself  apprentice  i«,  becaoae  it  is  for  his  bendit 

If  he  was  discharged  of  the  former  indenture  he  was  at  liberty  to 

la)AnUfphS40,  execute  another*     The  case  of  Si.  Mary  KalUndat^t  (a)  is  ia 

point :  I  see  no  distinction  that  can  be  made  between  it  and  the 
present  case.    The  indentures  were  exchanged  between  the  father 
and  the  master,  by  consent  of  the  apprentice,  who  was  clearly 
then  under  age ;  and  Lord  Chief  Justice  Lee  says.  The  inden- 
tures did  not  subsist,  because  the  Exchange  of  the  indenturei 
amounted  to  a  cancelling  of  them,  and  a  determination  of  the 
apprenticeship  under  them. 
To  vidte  the         54^.  ju^  v.  Langham,  M.  T.  22  G.  S.  Cald.  126 — The  pasper 
^^m»oiBii  ^^  jj^y^^  apprentice,  ty  indenture  of  the  18th  of  March  1778, 
mpreiSce his     ^^^  executed  and  allowed  by  two  justices,  to  iS.»  of  Ln  from  the 
necesaiuy  to        churchwardens  and  overseers  of  the  poor  of  tlic  2>.,  in  the  parish  of 
obtain  the  con-    O^  to  serve  till  the  age  of  24  years ;  under  which  indenture  he 
sent,  not  only     remained  in  such  service  four  years  and  upwards,  when  S.,  his 
b^f^f  itT^tw      ^^'^^  failed  in  his  circumstances,  and  having  no  longer  eroploy- 
jiutices  andtbe    ™c°^  ^^^  ^^^9  ^o^^  ^™  ^^  might  eo  to  his  father,  £.,  at  0.    Upon 
pariflh-oflScerf.     the  apprentice  going  home,  his  father  and  grandfather  applied  to 

one  B.  of  2)«,  to  take  him  for  the  remainder  of  the  term.  The 
father  then  went  to  S«,  who  was  at  home,  and  under  confinement, 
and  told  his  wife,  that  he,  the  father,  had  got  a  new  master  for  his 
son ;  upon  which  jS.'s  wife  went  up  to  her  husband's  chamber, 
and  informed  him  that  the  father  of  the  apprentice  was  come, 
and  said  to  her  that  be  had  got  a  new  master  for  his  son,  and 
desired  the  indenture  might  be  given  up ;  upon  which  iS.  gave  the 
indenture  to  his  wife,  who  delivered  it  up  to  the  apprentice's  father, 
S.  having  first  made  crosses  upon  the  indenture,  as  a  token  that  he 
had  resigned  up  the  indenture  and  the  apprentice.  At  this  tune 
the  pauper  was  under  age,  and  is  yet  under  age. — Dunning:  M 
the  time  of  the  pauper's  entering  into  the  second  service  be  was  not 
tut  juris.  Though,  in  general,  and  in  case  of  adults,  drawing  a 
pen  through  the  indentures,  and  delivering  them  up,  may  atoouni, 
to  a  vacating  of  them,  yet  such  an  intention  could  not,  during  tbt 
infancy  of  a  parish-apprentice,  be  legally  carried  into  ®*®^"^?* 
without  the  assent  of  the  justices  and  parish-officers ;  be  cited  the 
(b)Jnte,ifi.S44.  cases  of  Rex^v.  Ecclesal  Bierlm  (b),  and  Rex  v.  Austreif  (c),  and  it 
(«)^nt<;,pl.542.   seemed  to  be  admitted,  both  upon  the  bench  and  at  the  ^*  '^ 

the  indentures  of  an  infant  parish-apprentice  cannot  be  dissolved, 

but  under  the  consent  of  all  parties  concerned  {d). — Thb  Coubt 

were  of  opinion  that  the  indenture  continued  in  force.  ,. 

^••^'^         ^7.  Rex  v.  Harberton,  H.T.  26  G. 3  Editor'*  ^^^'.7^ 

^^"^t^f:  l^  J^TA^y  ^^^  V^  of  H.  apprentice  to  S.,  of  ^fj^^^^ 

cessaiy  to  the  "^  should  be  twenty^four  years  of  age.     He  continued  to  uve  w»- 

cancelling  his  master  till  witnm  one  month  of  his  attaining  ^^^'^^^'^^j^aq 

parUh-inden^  he  deserted  his  service,  and  was  absent  seven  months,  and  w 

tares,  fl/i^t^  returned  to  his  father  in  H.',  with  whom  he  staid  a  ^w  'veew. 

^T^*«  He  then  offered  himself  as  a  servant  to  JS.,  of  A.,  who  «^^jj; 

£^21;  and  ^®  ^*™  ^^^^  ^^  showed  him  a  receipt  from  his  master,  i^-i^^ 

therefore,  if  buying  out  his  time,  which  receipt  was  in  the  following  ^    ' 

alter  that  age  "  February  24,  1783.—  Recei  vkd  of  E.  the  sum  of  4rf.  **->  »^ 

the  approDtice  u  remainder  of  his  time,  by  me,  Wili,i  am  Sop».''    This  re^ 

SltoUif  "^^  obtained  by  E.'s  father,  at  the  request  and  with  the  conc^ 

lemainderof  his  '^^"^ce  of  JS.    At  the  time  when  the  receipt  was  signed*  «»* 

(c/)  Rex  V.  Weddington,-  anU,  pi.  B^' 
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monejptid,  S.9  the  master,  offered  to  give  up  the  indekture,  which  UnM^  the  ap- 
the  father  then  did  not  take»  not  thinking  it  material.     £.,  the  ap-  prentjceship  11 
prentice,  was  not  present  at  the  time  of  applying  for  the  receipt,  ^i^^ivedp 
or  at  the  time  of  signing  it.     The  master  continued  to  keep  the  ?*^»«*»*he 
INOBNTVRB  in  his  custody,  uncancelled,  and  delivered  it  up  to  E.  ^S«p*Si^ 
00  his  application  for  it,  af^er  attaining  his  age  of  24  years.     After  T*red  up  or 
agning  the  said  receipt^  and  paying  the  said  money,  E.  hired  him-  omcelled. 
sdffor  a  year  to  the  said  Edmonds ^  and  lived  with  him  that  yean  S.C.1T.R.1S9. 
aod  made  another  agreement  for  another  year,  which  he  also  served 
in  the  parish  of  A,     At  the  time  of  EJb  hiring  himself  to  Edmonds^ 
he  showed  Edmonds  the  receipt. — Norris  admitted,  that  under 
the  authority  of  Rex  v.  Ecclesal  Bierlovo  (a),  the  consent  of  the  (a)^ftfeipL544. 
paridi-ofiicers  was  not  necesssary  to  the  dissolution  of  a  parish- 
apprenticeship  after  the  apprentice  had  attained  iroenty-one  years 
of  age,  but  contended,  that  the  apprenticeship  in  this  case  con- 
tinoed,  because  the  indenture  was  not  cancelled  or  delivered  up, 
which  would  i>e  equivalent  to  cancelling ;  and,  therefore,  that  £• 
was  incapable  of  contracting  to  serve  any  other  master  during  the 
term.    In  the  case  of  Rex  v.  Weddington  (^),  the  indentures  were  (i)^n/«,pl.545. 
destroyed ;  here  there  was  nothing  more  than  an  agreement  be- 
tveeo  the  parties,  which  was  not  sufficient  to  dissolve  the  inden- 
tures.    In  Rex  v.  St.  Luke*%  (c),  the  apprenticeship  was  held  to  ^\^l^^^^* 
coDtinue,  notwithstanding  a  parting  by  consent;  and  the  same  ^ 
thiog  was  held  in  a  late  case  of  Rex  v.  St.  Mary,  Lambeth  (d). —  {d)rutapottf 
Bull£R  J.  saidy  the  case  of  St.  Mary 9  Lambeth ,  was  determined  on  P^*  ^'^^* 
the  particular  assent  of  the  master  to  that  service ;  but  it  was 
stroDg  to  show  that  the  apprenticeship  continues,  notwithstanding 
n  agreement. — Lawrence,  contrh  :  The  father,  in  this  case,  was, 
undoubtedly,  the  agent  of  the  son.     It  is,  therefore,  to  be  consi- 
dered as  if  tlie  master  and  E.,  the  apprentice,  had  met,  and  the 
naster,  on  payment  of  the  money,  had  given  a  receipt  to  the  ap- 
prentice himself.     It  is  settled  in  Rex  v.  TitchMd  (e),  that  cancel-  (e)^iitea»L549L 
rag  is  not  necessary.     It  was  held  sufficient  that  the  indenture  was 
debTered  up,  although  still  a  subsisting  deed.    And  the  same  point 
W8S  determined  in  Rex  v.  St.  Mary  KaUendar.(g)  The  only  question,  {j^Ante^jii, 540. 
therefore,  is.  Whether  its  remaining  in  the  handlsof  the  roaster  could' 
m&ke  any  difference  ?     The  master  could  make  no  use  of  it :  he 
coald  not  compel  the  service  of  the  apprentice,  who  was,  therefore, 
^  juris,  and  capable  of  contracting.     He  might  have  gone  into 
^ty,  and  had  a  performance  of  the  agreement ;  and  in  settlement 
bf  esute  an  equitable  interest  is  sufficient.    But  here  there  was 
^^  a  remedy  at  law ;  for  the  apprentice  might  have  maintained 
^^^^"^^  for  THE  INDENTURES,  or  rccovcred  damages  for  a  breach  of 
the  agreement.     But,  in  fact,  the  point  is  already  decided  in  the 
^^  of  ilex  v.  Justices  of  Devonshire  {h),  where  it  was  determined  (A)  Cald.  33. 
^t  the  apprenticeship  was  dissolvea  under  circumstances  pre- 
^y  the  same ;  and  the  Court,  in  sessions  cases»  for  the  sake  of 
certainty,  always  adhere  to  a  decision,  even  if  they  disapprove  of 
'^  principle.     As  to  the  case  of  Rex  v.  St.  Luke\  the  master  there 
^ght  have  exercised  his  power  whenever  he  pleased,  and  a  court 
«f  equity  would  not  have  given  relief.     The  same  answer  would 
«»ly  to  the  case  of  St.  Mary,  Lambeth,  but  there  the  apprentice 
l^notofage.— Lord  Mansfield  said,  the  Court  would  look 
^the  cases ;  that  the  great  object  to  be  aimed  at  was  certainty ; 
^  therefore,  the  Court  should  avoid  going  on  equitable  circum-^ 
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time,  the  in-  give  him  ?// for  the  r4»t  of. hU  tiiDe,  his  inasler  Dot  widing  to. i^ 
dentures  to  him  over  to  any  one ;  and  it  was '  agreed  that  the  master  sfaoold 
remain  with  the  Jceep  the  indentures  in  his  custody  till  the  7/.  were  paid,  which  wn 
master  till  the  ^^  ^  discharged  from  time  to  time  as  the  pauper  could  earn  it 
moo^was         ^^^  make  it  convenient  to  pay  it.     The  pauper  considered  hinuelf 

at  liberty  to  work  with  any  master  he  pleased,  and  did  work  with 
different  masters  until  the  harvest  of  1779,  when,  at  the  request  of 
his  former  master,  G.,  he  came  to  serve  him  as  a  labourer  for 
about  a  month,  and  received  his  wages  according  to  the  rate 
usually  given  to  labourers  in  the  time  of  harvest;  the  amouot 
being  deducted  from  the  7L  which  the  pauper  had  agreed  to  paj 
to  G.  G.  afterwards  recommended  the  pauper  to  serve  one  C,  a 
blacksmith  in  M.,  into  whose  service  he  went  with  the  knowledge 
of  G.,  and  continued  therein  about  12  months.  The  iodentorei 
were  not  delivered  up  until  five  or  six  years  after  the  apprentice- 
ship had  expired.  —  Lord  Kenton  C.  J.  It  is  clear  that  in 
general  an  apprentice  is  not  capable  of  contracting  the  relatioa  of 
servant  to  any  other  master  until  the  end  of  the  term  for  which  he 
was  bound.  But  it  is  equally  clear  that  if  the  master  and  appreo- 
tice  put  an  end  to  the  apprenticeship  by  mutual  consent^  it  is  tbe 
same  as  if  the  indentures  had  never  been  executed,  and  the  latter 
may  gain  a  settlement  by  hiring  and  service  with  any  other  master 
before  the  expiration  of  the  time  which  he  was  bound  to  serve  ai 
an  apprentice.  Then  there  is  a  third  case,  that  where  the  appreo* 
tice  leaves  his  master  and  enters  into  the  service  of  another,  if  the 
indenture  still  subsist,  he  is  not  suijurisy  but  is  incapable  of  gain- 
ing  a  settlement  by  serving  another  master,  unless  he  serve  with 
the  consent  of  his  former  master,  and  in  such  case  he  gains  a 
settlement,  not  as  a  hired  servant,  but  as  an  apprentice.  These 
are  axioms  in  this  branch  of  settlement-law,  and  cannot  now  bo 
caUed  in  question.  Now  what  are  the  facts  of  this  case  ?  tbe 
pauper  was  bound  an  apprentice  to  a  master  residing  in  R.,  who 
two  years  afterwards  discontinued  business;  at  this  time. the  parties 
did  not  put  an  end  to  tbe  apprenticeship,  but,  on  the  contrary,  the 
apprentice  agreed  to  pay  7/.  to  the  master,  who  was  to  keep  tbe 
inaenture  until  that  sum  was  paid ;  the  master,  all  this  time,  keep- 
ing a  controul  over  the  apprentice.  The  pauper  then  went  into 
different  situations,  and,  among  the  rest,  he  served  a  person  of  the 
name  of  C,  into  whose  service  he  went  at  the  recomroendatioii 
and  with  the  knowledge  of  his  first  master,  the  indentures  stijl 
continuing  in  force.  Then,  according  to  all  the  authorities,  wis 
must  be  deemed  a  service  under  the  indentures*  The  case  of  B^ 
(a)jtnu,pi.5'l2,  V.  Sandford{a)  differs  from  the  present  in  a  very  essential  point. 

There  the  parties  did  all  they  could  to  put  an  end  to  the  appren- 
ttceship ;  but  here  they  agreed  that  the  indentures  should  conUnitf , 
in  force.    My  opinion  in  this  case  does  not  proceed  on  the  gto^Jf 
that  the  pauper  served  C.  a  year  as  a  hired  servant,  but  that  nc 
served  him  under  the  indentures  of  apprenticeship  with  the  coosen 
of  his  original  master.  o- 

Wherean  infant  551.  Rex  v.  Mount- Sorrell,  H,  T.  55  G.  3-  3  M-  &  ^'^J' 
boimd  himseif  —  Removal  from  B.  L.  to  M.  S.  —  Order  confirmed,  suDjeo* 
apprentice  for  ^g.  The  pauper,  in  1807,  being  under  age,  bound  l^'^^^"  T 
iXtoTto^  PJ^^^c^  by  indenture  for  seven  years  to  a  person  ^^^flXd^^. 
whichindentuM  ^^  pauper  and  the  master  hemg  the  only  parties  to  tne  wnc"*  ^^ 
he  and  Us  mas-  When  the  pauper  had  served  about  a  year,  tlie  master  ^^^ 
terwera  tbe        house  and  run  away  for  debt,  in  consequence  of  which  the  pa  Ir 
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•p^Ked  to  him  by  letter  to  give  up'  the  indenture,  and  with  the  only  parties,and 
maker's  coiwent  the  indenture  was  given  up  to  the  pauper  by  the  afler  serving 
poioa  who  had  the  custody  of  it ;  the  term  of  Beven  years  not  some  time,  in 
hmug  then  expired,  and  the  pauper  being  still  under  age.     The  consequence  of 
cooseot  of  the  pauper's  mother,  who  was  his  only  surviving  parent,        master's 
wu  not  asked  at  the  time  of  making  the  indenture,  or  when  it  was  andTeavinf'^^ 
given  op.    The  pauper,  afler  the  indenture  was  given  up,  and  him,  procured 
during  the  term  for  which  it  was  made,  and  while  he  was  under  the  indenture  to 
9gtf  hired  himself  as  a  yearly  servant,  and  served  the  year  in  ^  gi^«°  up  to 
A  I.    The  case  of  Rex  v.  Hindrin^ham  (a)  was  cited.  —  Ellen-  ^^J.f  ^„t 
loiouGH  C.  J.     Is  not  this  a  case  in  which  it  was  clearly  for  the  ^^^  ^^  ^^^ 
benefit  of  both  parties  that  the  indenture  should  be  put  an^end  to  ?  wards,  during 
The  master  had  run  away,  and  was  no  longer  in  a  situation  to  the  seven  years, 
affiird  instruction  or  maintenance  to  his  apprentice.     Therefore,  ^^^  himself  as 
if  the  indenture  had  continued,  the  consequence  must  have  been,  ayfa^^y  servant, 
thai  the  apprentice  would  have  remained  in  a  state  of  ignorance  yearT'^iield 
and  starvation.     If  that  were  a  state  for  the  benefit  of  the  infant,  tliat  he  acquired 
there  would  be  something  for  the  argument.     But  as  it  is,  the  a  settlement  by 
(Nfftiet  have  done  that  for  themselves  which  the  magistrates,  upon  «uch  hiring  and 
ipplication  to  them,  would  have  ordered  to  be  done,  they  have  ■*''^'^®>  ^  ** 
discharged  themselves  of  the  indenture  which  was  burdensome  to  jn^^^  benefit 
both  parties.     Under  these  circumstances,  1  am  of  opinion,  that  under  the  cir-  ' 
it  was  competent  to  them  to  discbarge  themselves  of  each  other,  cumstances, 
since  the  continuance  of  the  contract  would  certainly  have  been  tliat  he  and  his 
of  no  benefit  to  the  master,  and  as  certainly  would  have  been  ?^"*^5.^^"*^ 
prejudicial  to  the  apprentice.     The  benefit  of  the  infant  is  to  be  p^"an  «i?tfir 
regarded,  and  in  looamg  to  that,  one  cannot  but  see  that  idleness,  the  indenture, 
and.  the  probability  of  extreme  indigence,  were  the  necessary  (a)^n4^,pl.548. 
consequences  of  continuing  the  indenture  from  which  the  magis- 
tnttes  would  have  interposed  to  relieve  him.     I  therefore  think 
that  we  do  not  indulge  any  mischievous  discretion  in  the  infant, 
when  we  permit  him  to  redeem  himself  from  such  a  probable 
state  of  indigence  and  idleness.     Then,  if  this  be  so,  the  pauper 
was  no  longer  precluded  from  entering  into  another  service  than 
"hile  his  indenture  continued.  —  Le  Blanc  J.     In  Rex  v.  Hin^ 
drnf^nif  the  master  and  apprentice  did  not  consent  to  the  inden- 
tuie's  being  delivered  up  or  cancelled.  —  Baylet  J.     I  consider 
the  case  of  Rex  v.  Hindringham  as  having  proceeded  upon  the 
grooad  that  it  was  for  the  infant's  benefit  that  the  indentures 
diouid  continue.     Here  we  are  in  a  case  where  it  was  notoriously 
to  the  prejudice  of  the  infant  that  the  indenture  should  continue  ; 
therefore,  I  think,  it  was  in  the  power  of  the  master  and  infant 
together,  by  vacating  the  indenture,  to  dissolve  the  contract.  — 
Order  of  Sessions  quashed. 

552.  Rex  v.  Skeffington,  H.  T.    60  G.  3.  and  1  G.  4.     3  B.  &  A.  wiien  the  mo- 
582. --..For  the  particulars  of  this  case,  see  Vol.  i.  pi.  562.  thcr  of  an  ap- 

jl^ce,  whose  time  had  not  expired,  applied  to  his  master,  to  give  him  up  to  her,  and  the  master 
UTiDg  consented  to  it,  and  all  having  agreed  to  part,  the  apprentice  went  away ;  but  the  inden- 
^,  wtuch  was  in  the  hands  of  a  third  person,  was  never  applied  for  nor  given  up  :  Held,  that 
^■ppreoticeship  wa«  not  put  an  end  to  by  tliis  agreement,  although  the  master  said  that  he  would 
^^  given  up  the  indenture,  if  he  had  had  it  in  his  possession  at  the  time,  and  afterwards  refused 
'•<ske  bock  the  apprentice. 

553.  Rex  v.  Great  Wigston,    M.  T.    5  G.4.    3  B.  &  C.  484.  —  An  in&nt 

»y  order,  dated  the  3d  day  of  Februart/  1823,  John  Stanyan,  his  »>ouud  himself 
?^  Mary,  and  their  child  Olive,  were  directed  to  be  removed  ^^J^^^^  "^^ 
""*»  &.  AT.  to  W.    On  appeal,  the  Sessions  confirmed  the  order,  ^ve/thrw:  of 
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them;  having 
then  quarrelled 
witli  his  master, 
the  latter  offered 
to  sell  him  the 
remainder  of 
his  time  for  6<L 
The  infant  paid 
the  monej,  and 
went  away,  and 
bound  himself 
to  another  mas- 
ter  in  another 
parish:   Held, 
that  the  infant 
had  no  power  to 
dissolve  the 
first  apprentice- 
ship ;  the  second 
binding,  there- 
fore, was  inva- 
lid, and  no 
settlement 
could  be  gained 
by  service 
under  it. 


(a)jinie,p\.55l. 


An  apprentice 
may  be  bound 
to  one  person, 
and  serve  an- 
other, and  he 
shall  gain  a 
settlement  with 
the  master  with 
whom  he  re- 
sides.    S.  C. 
iSess.  Cafl.112. 
Foley,  216. 


sobjecty  Ac  The  pauper,  when  he  was  11  yean  of  age,  m 
bound  apprentice  to  «/.  H^  in  G.  W.y  for  the  term  of  seven  y«m. 
The  indenture  was  executed  by  the  maater,  the  pauper,  and  J.£., 
the  grandfather  of  the  pauper,  the  pauper's  father  being  a  soldier 
abroad.  The  grandfather  paid  a  premium  of  1L  to  if.  The 
pauper  served  H*  under  this  indenture  for  between  three  and  £9* 
years  at  ^.,  when  some  disagreement  taking  place  between  then, 
H.  agreed  to  sell  the  pauper  the  remainder  of  his  time  Cor  M. 
The  pauper  acoordinsty  paid  //.  the  6^,  and  left  him  on  the  ubk 
day.  The  indenture  bad  never  been  in  the  possession  of  any  of  the 
parties,  but  had  been  kept  for  all  the  parties  by  the  person  wtM 
prepared  it,  and  no  application  was  made  for  it  to  be  delivered  up. 
The  grandfather  was  not  a  party  to  the  agreement  for  parting 
entered  into  between  the  pauper  and  his  master,  and  was  not  even 
privy  to  it.  A  few  days  after  the  pauper  left  //.,  he  bound  him- 
self apprentice  to  T.  W,^  of  the  parish  of  St.  M^  for  seren 
years,  and  served  him  under  the  indedture  for  five  years,  and 
resided  during  the  whole  of  that  time  in  that  parish.  —  Abbott 
C.J.  1  am  of  opinion  that  the  order  of  Sessions  was  right.  It  is 
a  general  rule  of  law,  that  an  infant  cannot  do  any  act  to  bind 
himself,  unless  it  be  manifestly  for  his  own  benefit.  Binding  him- 
self apprentice  has  been  considered  such  an  act,  and  therdfoce  it 
has  been  held,  that  an  infant  is  competent  to  make  such  a  ooa- 
tract.  If  then  it  is  for  the  benefit  of  the  infant  to  bind  himself 
an  apprentice,  it  is  impossible  to  say  generally,  that  it  is  for  bis 
benefit  to  dissolve  such  a  connexion ;  such  a  position  inToivei  a 
contradiction,  lliat  being  the  general  rule,  we  must  inquire 
whether  in  the  particular  instance  it  is  for  the  advantage  of  the 
infant  to  dissolve  his  apprenticeship  ?  In  the  case  of  Res  v. 
MountsorreU  (a),  the  master  had  absconded,  and  the  infant  could  na 
longer  derive  instruction  or  support  from  him.  Under  those  cir- 
cumstances, the  Court  thought  that  the  dissolution  of  the  rehi&on 
of  master  and  apprentice  was  beneficial  to  the  latter,  for  unless 
that  had  been  done,  the  apprentice  must  have  remained  unem- 
ployed and  uninstructed.  Here  are  no  facts  stated  whence  we 
can  infer  that  it  was  for  the  infant's  benefit  to  put  an  end  to  the 
apprenticeship ;  this  case  therefore  falls  within  the  general  rule, 
and  the  first  binding  not  being  dissolved,  the  second  was  neces- 
sarily invalid,  and  the  service  under  it  could  not  confer  a  settle- 
ment. —  Bayley  J.  The  decision  of  the  Court  of  Quarter  Ses- 
sions upon  this  point  was  perfectly  correct.  The  only  error  that 
they  have  committed  was,  in  aending  for  our  opinion  a  case  upon 
which  no  reasonable  doubt  could  be  entertained.  —  Holbotd  J* 
concurred.  —  Order  of  Sessions  confirmed. 

V.  0/ binding  to  one  MaHer  and  Service  vnth  another. 

55^.  Holy  Trinity  v.  Shortdiich,  M.  T.  SG.h  S/r.  10.- 
Parker  C.  J.  delivered  the  resolution  of  the  Court.  This  is  an 
order  for  the  removal  of  one  F,  from  the  parish  of  //.  T*  to  5.  / 
by  which  it  appears  that  F.  was  bound  as  an  apprentice  to  one  i-i 
with  intent  that  he  should  serve  G.;  which  he  did  for  three  year*- 
And  it  has  been  insisted,  that  he  being  bound  to  T,,  who  lives  in  Trt' 
nity  parish,  his  settlement  is  there ;  and  not  in  S.,  where  the  serrjce 
was.  But  we  are  of  opinion  the  justices  have  done  right  in  sending 
him  to  5.,  where  the  service  actually  was.     It  is  the  same  tiling  » 
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if  7.  ksd  tiiroed  bim  oyer  to  G. ;  in  which  case  there  would  have 
bees  BO  question,  bat  he  had  gained  a  settlement  in  G/s  parish. 
UAe  master  remove  out  of  one  parish  into  another,  the  apprentice 
pHM  a  settlement  if  he  live  there  40  days.  The  turning  over  an 
spprentice  is  like  the  assigning  any  deed.  In  this  case  T.  was 
soiysimstee.  There  is  a  great  deal  of  difference  between  ap- 
ncnticeB  and  other  servants  ;  for  apprentices  are  not  presumed  to 
Seeome  chargeable,  because  the  trade  and  mystery  they  learn  is 
ibdr  estate.    Therefore,  the  order  must  be  confirmed. 

555.  St.0lave*9  v.  All-Hallows,  T.T.  9G.I.  SMod.  169.-—  Butthviemce 
TIm  case  was  thus :  One  17.  was  bound  apprentice  to  a  farrier  in  ^th  the  second 
ihe parish  of  5^.  O.,  and,  having  served  two  years  of  his  time  in  ""??•![""•* ** 
ihst  parish,  was,  by  a  verbal  agreefiwnt  between  his  master  and  one  ^gntS^I^'inL 
2).,  sent  to  serve  the  said  2).  in  the  parish  of  A,  H.  in  £,.»  and  e  ^  gh.  oca 
there  he  served  him  five  years.  Afterwardsy  coming  back  into  the  g^'ilna'  Rn^. 
parish  of  Si.  O.,  and  being  likely  to  be  chareeable,  he  was  removed  ih.  pi.  153. 
by  an  order  of  two  justices  to  the  parish  otA.  f/. — The  Court  :  1  Sess.  Ca9.S75. 
lois  very  point  was  determined  in  St.  Leonard  v.  Holy  Trinity  (a):  ^  Sttlk.  479. 

in  appientice  was  bound  to  a  master  living  in  one  parish,  and,  (a)^iite,pl.554. 
Berving  some  part  of  his  time  theroy  was,  by  verbal  agreement  made 
between  his  master  and  another,  to  serve  out  his  time  with  thatt 
stber  master  in  another  parish ;  and  this  was  adjudged «  good  set- 
tlement in  that  other  parish  where  he  last  served ;  for  it  shall  be  • 
4till  intended  that  he  served  his  first  master  upon  that  agreement, 
sod  that  it  was  but  a  continuance  of  his  apprenticeship.  And  so 
IT  WAS  ADJUDGED  in  the  principal  case. 

556.  RexY,  St,  Georee^s,  Hanover  Square,  M*T*  8  G.  2.  Burr.  Andtbeconient 
S.  C.  12. —  fF.,  a  parish  cliild,  was  bound  apprentice  to  X.,  of  is  sufficiently 
St,  6.;  where  she  served  40  days,  and  gained  a  settlement ;  and  signified  bj  his 
afterwards,  during  her  apprenticeship,  was,  by  parol  agreement^  '^^  ^  ^ 
hired  oat  by  her  master  to  i/.,  in  the  parish  of  St.  M. ;  where  she  !h|f^^  ^ 
leaded  and  worked  for  one  year  and  iwwards,  the  said  apprentice-  muter. 

ihip  continuing ;  during  which  time  her  master  L,  received  her  s.  C.  2  Sen. 
vages,  and  found  her  in  clothes.  —  The  Court  said,  that  the  Cases,  1 38. 
coueDt  of  the  first  master  to  the  service  of  the  apprentice  with  the  Str.  1001. 
•eeood  master  under  the  indentures  was  in  this  case  sufficiently  ^  ^  ^^'^ 
opieased ;  and,  after  consideration,  they  were  unanimously  of     '  "^'^' 
spioion  that  Wm  had  gained  a  settlement  in  St.  M. 

5^.  Rexv.Eaet Bridgefbrd(b)y   T.T.  1SG.2.  Burr. S.C.  133.  An apprantioer 
—  A.  was  bound  apprentice  by  indentures  to  //.,  of  O.,  webster,  MsigDed  by  fai* 
for  nine  years,  and  duly  served  him  the  first  four  years  of  the  ^^1^^*^^^^^ 
ten  at  O.     H.  then  dying  intestate  and  insolvent,  his  widow,  ^^^^  —^^ 
vttboat  any  administration  taken  out,  assigned  him  over  to  G*  of  ^nd  turned 
5*1  a  certificate  man,  for  the  remainder  of  the  term,  in  consider-  over  by  the 
^itioB  of  3/.  paid  to  her  by  G.;  and,  pursuant  thereto,  he  lived  with  assignee,  under 
nd  served  G.  about  a  year  and  a  half  at  S. ;  and  then  G.,  in  con-  •  P*^  **^"^ 
•ideration  of  40#.  paid  him  by  A,  of  B.,  did,  with  the  consent  of  ^^7ffli~^ 
^n  assign  him  over,  by  verbal  agreement,  to  B.  for  the  remainder  sectlenieSI^ 
sf  the  term  of  nine  years ;  and  he  accordinffly  lived  and  served  tervioe  with 
<Mit  ihe  remainder  of  the  term  with  B.,  at  B.  *-  The  whole  Co urt  such  third 
were  unanimous  this  was  a  good  settlement  in  i?.,  where  the  i^[>-  raster,  under 
preaticc  lived  above  40  days  with  B.y  since,  to  this  assignment,  dentuISk       " 
tboagh  only  a  verbal  one,  there  was  the  consent  of  all  the  parties 

^cerned ;  and  that  he  lived  and  inhd)ited  at  B.  under  the  terms 

{h)  See  Rex  v.  Barnsiey,  poU,  pl<  580. 
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of  the  apprenticeship,  as  an  apprentice  bound  according  to  the  aet 
qf  parhament.  They  observed,  that  an  assignment  of  an  ap- 
prentice is  not  considered  as  a  strictlj  legal  transaction,  because 
the  person  of  a  man  is  not  strictly  and  legally  assignable ;  but  it 
*  has  been  an  equitable  construction  that  where  an  apprentice  \m 
lived  40  days  under  an  assignment,  he  shall  thereby  gain  a  settle- 
ment, because  of  the  consent.  Tlie  statute  13  &  14  Car.  2.  c.  12. 
s,  1.  requires  the  sending  to  the  place  tohere  he  lived  as  apprentice 
40  days.  The  act  of  S&  4  ^.  &  M.  c.  11.  *.  8.  only  requires  a 
binding. 
A  parish  ap.  558.  SU  Petrox  v.  Stoke  Fleming,  T.  T.  19  6. 2.  Bur.  S.  C.850. 

prentice,  whow  —  J,  Q,  was,  on  the  5th  of  September  173S,  bound  by  indenture  a 
l?*^**  "***"  parish-apprentice  to  R.  G.,  of  Si.  P.,  till  she  should  have  accom- 
t^^mi^,  plished  her  full  age  of  21  years.  On  the  I7th  June  1758,  her 
and  all  interest  mistress,  by  indorsement  on  the  indenture,  delivered  it  up,  to- 
in  the  appren-  gcther  with  all  her  right,  interest,  and  term  of  years  then  to  come 
tice  relinquish-  and  unexpired,  in  the  same,  to  jP.,  of  S.  The  pauper,  being  then 
maSL^b^i?-  ^^  ^®  ^®  ®^  ^*'  ^*^'  ^y  indenture,  dated  17th  July  1738,  voIud- 
doreraient  on'  **"^y  ^*°d  herself  apprentice  to  the  said  P.,  to  serve  until  the  lit 
the  indentures,  of  November  1744 ;  and  she  served  her  master  in  5.  from  that 
gains  a  settle-  time  for  several  years.  On  the  1st  of  January  1745,  she  intruded 
ment  by  resi-  into  the  parish  of  St,  P.,  and  on  the  9th  of  the  same  month,  the 
^^d'^mMter^^  Sessions  vacated  the  original  indentures  of  the  5th  of  September 

1733,  on  account  of  the  binding  not  being  pursuant  to  thealter- 
S.C.  iWil8.96.  native  in  the  statute,  viz.  until  she  shall  attain  the  age  of  24  yeawi 

or  the  time  of  marriage.     The  pauper,  on  becoming  cliai^;eabl^ 

was  removed  from  St.  P.  to  S. — The  Court  thought  the  original 

indenture  not  void  for  want  of  the  alternative  of  marriage ;  though, 

perhaps,  not  obligatory  upon  the  parties ;  and  said,  that  although 

an  assignment  of  an  apprentice,  except  in  London  by  custoffit 

cannot  strictly  be  made,  yet,  as  this  assignment  was  with  the  assent 

of  the  mistress,  the  service  under  it  will  be  good  for  the  purpose  of 

gaining  a  settlement :  for  the  servitude  continued  under  tkefa^ 

oinding. 

A  parisli.  559.  Rex  v.  Clapham,    E.  T.  20  G.  2.   Burr.  S.  C.  266.— The 

apprentice  is       pauper,  JF.,  was  bound  a  parish -apprentice,  by  the  assent  of  two 

Md  Mi^es'^  art   J"s'>ces,  to  one  J.y  of  A.,  tenant  to  the  Rev,  Mr.  J.,  of  C,  who  htd 

of histiiiie  then  covenanted  to  indemnify  his  tenant  against  all  parish  charges.   tA 

goes  with  Vs     carried  him  to  his  landlord,  together  with  the  indenture,  who  ac- 

consent  to  live     cepted,  received,  and  provided  for  him.     He  desired  the  mother 

with  B  t  then      to  provide  for  tjie  boy  ;  who  did  so,  for  three  years,  in  A* ;  and 

Iwes  thh  his  ^'■-  *^-  P*^^  ^^^  ^^*-  ^  y^^^'  '^^^^  ^^  ^*^®^  ^*'"  ^^^  *"  ^'  ^^^^ 
mother*  is  then  ^^eks;  and  then  run  away  to  his  mother,  and  remained  a  quarter 

bound  out  by  of  a  year  in  A,;  and  Mr.  </•  consented  to  his  being  there.  Then 
B  to  c,  with  the  pauper  was  placed  with  his  brother,  a  mason  in  A,f  as  an  ap- 
whom  he  resides  prentice,  by  Mr.  J.,  who  gave  him  a  new  suit  of  clothes;  and  he 
He^Josa^wr*  *®^^^^  ^"* brother  (a ),  as  an  apprentice,  a  twelvemonth  or  two,  i« 
tlem^tin'uw'  ^*»  ^^^  brother  took  him  as  an  apprentice,  and  quitted  Mr.  t/* « 
parish  in  which  him.  But  the  representatives  of  the  first  master,  who  was  thea 
he  resides  with  dead,  knew  nothing  of  this,  nor  ever  assented  to  it ;  nor  any  thi^ 
^-  of  his  living  with  his  mother.— Lee  C.J.  The  statute  S  &  4  1V.&M- 

c.  1 1.  f.  8.  only  requires  a  binding  by  indenture,  and  g^ives  a  settle- 
ment where  the  last  40  days  are  served.     Here  is  a  binding  by  ">• 
(a)  It  is  not  stated  expressly  "that  the  pauper  senred  his  brother,  the  otfoo, 
<<undi;r  the  indenture." 
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denUire>  tbougb  the  time  is  not  stated :  and  the  first  master  deli- 
vers over  the  apprentice  and  Indenture  to  hia. landlord,  who  re- 
ceiVeshiio.  This,  therefore,  must  be  looked  upon  as  receiving  him 
under  die  terms  of  the  indenture.  If  there  had  been  no  inha* 
bitancy  elsewhere,  aller  tlie  boy's  living  eight  weeks  with  Mr. «/.  * 
at  C,  the  settlement  had  been  there.  But  a  settlement  is  fixed  at 
A*,  by  the  boy's  living  there  a  quarter  of  a  year,  with  the  consent 
ofhifi  master;  for  this  is  living  there  under  the  original  binding, 
as  no  dissent  of  the  first  master  is  stated.  Then  the  agreement 
with,  the  mason  is  not  stated  to  be  a  new  binding.  The  first 
master  delivered  over  all  his  right,  and  the  indenture,  to  Mr. «/.  .- 
and  it  is  not  necessary  to  state  any  assent  from  him.  The  case  of 
East  Bridgeford\a)  is  in  point.  However,  there  is  no  ground  for  fa)Ante,'^\.55l, 
the  distinction  ''  that  a  second  master  cannot  assign  to  a  third  ;'* 
that  is,  80  far  as  to  gain  a  settlement  by  the  service  under  it.  -— > 
DftNNisoN  J.  concurred,  that  the  service  to  the  mason  was  a 
ferfice  under  the  original  binding ;  and  that  no  actual  consent  of 
the  first  master  was  necessary.  This  has  been  called  a  new  bind- 
ing to  the  mason ;  but  a  new  contract  could  not  be  made  whilst 
the  former  subsisted,  nor  the  original  one  dissolved ;  nor  does  such 
a  thing  seem  to  be  intended ;  and,  therefore,  this  is  a  service- 
ttoder  the  first  binding.  —  Foster  J.  was  of  the  same  opinion. 

560.  Rex  V.  Fremington,    E.  T.   30  G.2.    Burr.  S.  C.  416.  —  ^  parish- 
The  pauper  was  bound  apprentice,   by  a  parish- indenture,   to  J|5j^"JJ|^ier 
Rickardsf  of  jF.,  to  serve  him  till  the  age  of  21  years  or  day  of  her  not  having  suf- 
Duuriage.     She  came  of  age  on  the  23d  November  1753,  when  her  ficicnt  work  to 
apprenticeship  expired.     She  served  her  master,  in  JF".,  till  about  employ  her, 
the  1st  of  June  1753 ;  and  some  time  before  the  said  1st  o^  June,  ^?1«®"J»  ^^^^ 
H  told  her  that  he  had  no  business  for  her ;  and  she  should  go  .  [J^"J  ^ 
vhere  she  would.   She  accordingly  went  to  get  a  place,  but  could  another  person 
get  none,  and  returned  to  her  master.     Afterwards,  R.  meeting  in  a  diflVrent 
«ith  a  relation  of  his,  one  Notty  of  the  parish  of  S.,  who  com-  parish,  with 
plained  of  wanting  a  maid-servant,  R,  answered,  **  he  was  over-  ^hom  she  re- 
"  stocked  with  maids,  and  had  an  apprentice-maid  (meaning  the  "o^^T^i^^* 
"  pauper)  which  he  would  spare  to  A^.,  if  N.  and  she  could  agree  ihen  returns  to 
'*  tt  to  time  and  terms  :*'  but  made  no  agreement  with  N. ;  nor  her  first  master, 
wKthepaoper  present.    Afterwards,  R.  told  the  pauper,  "  that  and  resides  with 
"«he  might  go  to  A^.,  and  live  with  him,  if  they  could  agree.'*- **'"?  (or  the  re- 
^nd  the  pauper  went  to  A^.,  on  the  said  Ist  of  June,  and  made  an  XToI^heJ^i!), 
•R'eenjent  with  him,  "  to  serve  him  till  Lady-day  following,  for  prenticeship ; 
^the  wages  of  1/.  12i.''     And  she  lived  with  him,  in  S.  aforesaid,  she  gains  a  ' 
vom  die  said  1st  of  June  till  the  15th  day  of  November  1753>  and  setUement  un* 
»«cei?ed  wages  for  that  time;  and  then  went  back  to  her  inden-  derUicinden- 
Jtf«-inaster  (R.)  in  F.,  with  whom  she  staid  eight  days ;  and  then  |^nd'^4 
ber  apprenticeship  expired,  by  her  coming  to  21.  —  Lord  Mans-  ^^^     ™** 
fiKLD  said,  that,  as  the  general  principle  was  admitted,  the  case 
^  reduced  to  a  very  short  question.    It  was  very  plain,  he  said, 
^  the  pauper  was  not  discharged  from  her  apprenticeship  :  her 
^^^tt  only  gave    her  permission  to  go  elsewhere,   and  serve 
pother  person  for  her  own  benefit.     She  did  so  :  and  afterwards, 
^  came  back  a^n  to  her  master,  and  was  received  by  him,  and 
*»d  with  him  eight  days,  which  was  to  the  end  of  her  term  of 
^prenticeship.     So  that  it  was  no  more  than  a  generous  intention 
^be^  master,  to  give  her  this  permission  to  serve  the  other  person 
*  her  own  benefit:  but  the  apprenticeship  neither  was  nor  was- 
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An  infanu 
apprentice  can- 
not gain  a  set- 
tlement under 
the  indentures 


mtehded  to  be,  dischai^red.    Conseqnently,  tlie  service  with  N,  m, 

S,  was  a  contiDuatien  of  the  apprenticeship,  and  performed  under 

it.—  Dbnnison  bxA  Foster  Js.  expre&ed  themseWes  to  the  Hke 

(a)  Hex  V.         effect :  and  the  latter  mentioned  the  case  of  a  servant  who  was  (a) 

Goodnestone,  ^permitted  by  his  master  to  go  away  three  weeks  before  the  end  ojf 

ante,  pi.  481.      hj^  year,  in  order  to  take  the  benefit  of  the  herruig-fishing  seasoo; 

and  was,  notwithstanding  his  having  done  so»  adjudged  to  have 
gained  a  settlement. 

561.  Rex  v.  Austreyy  H.  T.  31  G.2.  Burr.  8.  C.44L  — Oftes 
was,  at  the  age  of  10  years,  bound  apprentice  by  the  parish  of  G. 
to  LythaU  of  the  said  parish,  until  he  should  attain  the  age  of  ^ 
years.  The  indenture  was  approved  of  by  two  justices  of  the  peace, 
by  a  hiring  and  O.  served  his  master,  in  G.  under  the  indenture^  till  Mkkadtm 
sendee  to  a  se-  1754,,  when,  in  consideration  of  40».  then  paid  him  by  0.,  hs 
uponthetup.  agreed  to  discharge  him  from  his  apprenticeship:  the  receipt rf 
posed  diacluu-ge  ^^  money,  and  the  discharge  were  indorsed  ana  written  by  the 
of  Che  inden-  master  on  the  back  of  the  indenture,  which  he  then  delivered  sj^J 
tures,  although  to  O.9  who  was  under  age  at  the  time  he  so  consented  to  his  dis^ 
by  the  express     charge.    He  then  led  L.,  and  hired  himself  for  a  year,  and  servedi 

for  a  year,  at  the  parish  of  H. ;  and  afterwards,  at  Michaelman 
1755,  he  hired  himself  for  a  year  to  Lillyf  in  the  parish  o(  A»P 
served  the  year,  and  received  his  year's  wages.  On  12th  Julf* 
1757,  he  was  upwards  of  23  years  of  age;  but  had  not  attained  thsf 
age  of  24>  years.  — Lord  Mansfield:  There  is  nothing  in  M 
case ;  the  pauper  was  under  age,  and  his  consent  was  exactly  a8if> 
he  had  given  no  consent  at  all ;  for  the  consent  of  an  infant-ap-^ 
prentice  can  signify  nothing,^  nor  be  o£  any  validity.  Then,  as  bif^ 
consent  is  of  no  validity,  his  subsequent  services,  under  the  hiring* 
stated  in  the  order,  can  never  be  considered  as  performed  by  thi| 
master's  lb)  leave  and  consent :  and  so  as  beinff  a  service  w  bW 


consent  of  the 
original  master. 


(6)  FttCctfae 
case  of  Buck- 
ington  parish, 
tmtCf  pL  539. 
(c)  Which 


master's  {b)  leave  and  consent ;  and  so  as  being  a  service 
master  under  the  indenture ;  because  this  is  no  express  and  ex4 
pUcit  leave  and  consent  given  by  the  master  to  the  (c)  particuM 
service ;  but  was  intended  to  be  qntte  general,  and  is  even  foondedA 
the  case  in  Bex  ^"  ^  mistaken  appr^ension,  that  the  apprentice  could  consent  to'^ 
.  Fremington,  ^^  being  discharged ;  which  he,  being  an  infant,  was  not  capable » 
of  doing. 

562.  5^.  Luke's  v.  5^,  Leonart^s^  T.  T.  5  G.  S.  Burr.  S.  C.54ft 
— *  The  pauper,  at  15  years  of  age  was  bound  apprentice  b;f  tbe 
parish  of  St*  P.,  to  one  Frost,  a  shoemaker  in  Southwark,  trJl  be 
should  come  to  the  age  of  24  years :  and  he  served  him  there 
three  years.  The  master  then  removed  to  the  parish  oi  St.  Luktt 
taking  the  pauper  with  him,  where  he  served  four  years.  Tbe 
master  then  told  him  to  go  about  his  busineas,  and  work  for 
himself:  but  no  one  was  present  at  the  parting,  except  the  nMStsr 
and  himself.  The  indentures  were  not  cancelled  nor  delivered  o]^ 
The  pauper  hired  himself  to  sevieral  masters  of  the  same  <<*^*^ 
journeyman-shoemaker  in  different  parishes ;  and  believed  the  iwv 
F.  did  not  know  what  masters  he  worked-  with,  after  he  le» 
him ;  nor  was  he  ever  called  upon  by,  nor  did  he  ever  accoant 
with  said  F.  for  what  he  earned,  but  applied  the  money  p®^  ^ 
use  ;  nor  did  the  said  .F.  ever  make  any  inqnky  after  him  that  be 
knew  of,  or  make  any  provision  for  him,  after  he  left  him.  i*^ 
worked  and  lodged  the  last  40  days  before  he  attained  the  sg^etf 
24  years,  in  the  parish  of  iS^  Leonard.  —  Lord  Mansmbld  J  TW 
indenture  of  apprenticeship  remained  in  force;  aad  the  ielsti«0  ^ 
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mterand  apfirentice  continued.  Bat  this  service  ia  St.  Leonard 
anoot  be  considered  either  as  a  service  of  his  master,  or  as  an  as- 
fnment.  —  Wilmot  J.  The  apprentice's  settlement  in  St.  Luke^^ 
ontioaed ;  and  he  was  incapable  of  making  a  contract  by  way  of 
nog  and  service,  or  of  any  act  to  gain  a  settlement.  If  the 
Mster  had  assigned  over  this  apprentice  to  a  particular  person,  it 
ould  have  gained  him  a  settlement  as  a  service  to  the  first 
laster  ;-but  here  the  apprentice  was  sui  juris^  as  to  the  purpose  of 
MDing  a  settlement^  as  serving  his  first  master.  What  had  passed 
IS  a  total  dissolution  of  the  apprenticeship,  as  to  this  particular 
Hrpose  of  gaining  a  settlement  under  the  indenture.  This  working 
I  Si*  Leonardos  was  not  carrying  on  the  business  of  the  first 
ittter  there,  or  serving  under  the  original  apprenticeship  in  this 
amb  of  St.  Leonard.  —  Yates  J.  was  of  the  same  opinion.  He 
tnld  not  gain  a  settlement  there,  by  serving  in  that  parish  under 
cootract,  whidi  he  was  not  sui  Juris  to  make.  It  differs  from  an 
Bgament  of  an  apprentice  to  serve  a  particular  master  in  another 
Btth.  That  indeed  may  be  deemed  a  service  of  his  first  master 
I  that  parish.  Here  was  no  privity  between  the  first  roaster 
id  die  others  whom  he  served  after  he  had  quitted  the  first.  It 
AS  a  liberty  given  by  the  master  to  the  apprentice  to  go  where  he 
wiid,  and  work  for  himself  where  he  would.  Therefore  the  set- 
leoeot  continued  to  be  in  that  parish  where  he  last  served  his 
bt  master  as  an  apprentice  for  40  days,  which  was  in  St,  Luke^B. 
^LoAD  Mansfield  :  The  indenture  subsisted ;  and  this  service 

tSt.  Leonard*^  cannot  be  considered  either  as  a  service  of  the 
I  master,  or  as  an  assignment. 

66S.  Rex  v.  Tavistock,  E.  T.  7  G.S.  Burr.S.  C.  578.  — The  Aa«ppi«itic» 
~~  w,  was  bound  an  apprentice,'  by  the  parish  of  L^  to  RundUj  .sMtgned  to  a 
whom  he  lived  several  years  in  that  parish ;  and  then  R.  wcond  rtusitr^ 
■erred  him,  by  assignment,  to  P.^  of  the  parish  of  Af.,  with  JJ.^i"'^^*?* 
he  Kved  till  he  was  20  years  and  a  half  old;  at  which  time  ^'^aml2^», 
ofaed  his  service  to  Af.  of  the  parish  of  K.  M.,  apprehending  coueQt,  gaiaia 
^  be  was  an  apprentice  to  P.,  sent  his  two  sons  to  P.,  to  know  settlemeiit  ud- 
vMier  it  was  with  his  consent  that  C,  the  pauper,  should  live  d«r  the  inden- 


■iihhiin.    To  which  P.  answered,  "  With  all  my  heart ;  he  may  ^!^  ""^^  •*• 
■fire  with  itf.,  or  anybody  else,  provided  he  performs  his  agree-  ^'^  ^^' 
"DKat  with  me ;  which  was,  to  pay  1/.  Is.  a  year  during  the  «' „  ^^-' 


jwwunder  of  his  apprenticeship^'*     Accordingly,  he  lived  with  Cald.  128. 
A  is  the  parish  of  iC.,  for  a  year  and  upwards.     The  Sessions 
^  of  opinion  that  he  gained  no  settlement  thereby,  and  they 
wed  the  order  of  two  justices  removing  him  from  T.  to  K.  -^ 
IKD  Mansfield.  The  only  question  is,  Whether  P.  consented  i 
^  clear  that  he  did  consent ;  and  his  consent  included  that  of 
ifftt  master.     Aston  J.  concurred,  and  cited  the  case  of  Rex 
^  Bridgeford  (a),  where  a  second  assignment  was  holden  (a)Jnie.^.S57. 
^**-  The  other  Judges  were  of  the  same  opinion. 
^' Notton  V.    Roystoney   M.T.  9  G.S.    Burr.  S.  C.  699. —  An  apprentice 
^  »s  was  bound  out  a  parish-apprentice  to  Cuttle  of  Heendley.  whose  master 

te  bad  served  about  six  years,  she  quitted  the  farm  to  her  *•"•  ^^^  *» 
S.  C,  and  left  the  apprenUce  there  with  her  son  S.  C. ;  the  "^^^^^ 
!T  lived  with  S.  C.  several  years ;  then  being  desirous  to  leave  not  g,i„  ^^^ 
*J^ice,  he  applied  to  his  master,  who  told  him,  he  might  go  tlement  uud«J 
^^e pleased;  thereupon  he  left  his  master,  and  went  to  the  the  indenture 
5?«  stettttes  at  Wakkeld,  and  hired  himself  to  Walker  of  by  semng  ,^^ 
*«^,  for  a  year ;  afterwards  he  hired  himself  to  several  dif-  **^'  °*^t^r/ 
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ferent  places ;  but  did  not  continue  in  any  of  them  for  12  montfaa ; 
he  received  the  wages  at  every  of  these  places  for  his  own  u8c» 
and  never  accounted  either  with  5.  C.y  or  H. ;  in  or  about  the 
month  of  May  or  June  1766,  S.  C  gave  up  his  indentures  to  him  ; 
in  February  1767,  B.  of  M,  wanting  a  servant,  one  Z>.  of  H^j  in- 
formed him  that  the  pauper  was  in  their  town,  and  out  of  ph^ce ; 
thereupon  the  pauper  hired  himself  to  the  said  B.,  and  served  B. 
at  M  until  some  time  in  August  following,  when  he  left  his  service ; 
he  did  not  act  afterwards  to  gain  a  settlement ;  2>.,  soon  after  hia 
conversation  with  R,  acquainted  C.  that  he  had  recommended  the 
pauper  to  JS.'s  place ;  and  C.  thereupon  said,  he  thought  it  a  good 
place  for  him;  the  pauper,  in  the  month  of  May  1767,  attained 
his  age  of  24  years.  —  The  Court  were  clearly  of  opinion,  that 
the  service  with  B.  in  N,  was  not  a  service  under  the  indentures 
of  apprenticeship ;  and,  consequently,  that  his  residence  in  that 
parish  upwards  of  40  days  was  not  sufficient  to  gain  the  apprentice 
a  settlement  there. 
A  parish.ap-  ^^*  Rex  v,  Charles^  T.  T.  12G.S.  —  The  pauper  was  bound, 

prentice  resides  by  the  parish  of  A*.,  to  F.,  for  an  estate  which  he  rented  in  thsa 
with  his  master  parish  of  Z-,  who  Covenanted  with  F.,  that  if  a  second  apprentice 
for  two  7^^  was  bound  for  that  estate  (which  second  apprentice  H*  was),  that 
over*to  a'person  ^®  *"^  ^^®  representatives  would  discharge  the  said  F.  from  any 
in  another  expence  that  lie  might  incur  thereby.     //.,  being  bound  to  F., 

parish,  where  applied  to  the  widow  and  representative  of  L.,  who  took  the  pau* 
he  resides  per,  received  the  parish  money  with  him,  and  went  with  the  pauper 

abore  40  days,  jq^^  jJj^  parish  of  R.,  where  she  then  lived,  and  where  he  conti* 
comimr  a*crip-  °"^*^  ^***'  ^^^  about  two  or  three  years ;  when  Mrs.  L,  interroar* 
pie  is  sent  back  ^^^  ^i^'^  '^)  o^  ^^6  parish  of  C,  and  there  the  apprentice  continued 
to  his  original  with  her  for^ibout  three  days,  when  the  boy  became  a  cripple,  by 
master.  Who  losing  of  his  feet :  whereupon  S.  and  his  wife,  about  three  months 
senthim  to  before  the  apprentice  was  discharged,  sent  the  apprentice  to 'F-» 
parish  with  his  ^'^  original  master  (who  knew  of  his  being  a  cripple),  and  insisted 
xaother,  where  ^^  ^i'  receiving  the  pauper,  when  F.  refused,  until  she  pronuaed- 
be  resides  above  to  pay  all  the  expence  he  should  be  at  in  taking  care  of  the  pauper; 
40  days  unable  and  then  .F.  put  the  pauper  to  live  with  the  pauper's  grandmother^ 
to  serve  his  jp  jji^  j^^  parish  of  iC-,  at  1«.  6rf.  per  week,  where  he  resided 
then^'schar^ed  ®®^®*  weeks,  when  he  was  removed,  having  been  first  discharged  by 
by  the  Sessions :  ^^^  Court  of  Sessions  from  his  apprenticeship,  after  a  residence  of 
he  gains  a  set-  more  than  40  days,  for  which  F.  paid  her  accordingly. — Astok  J. 
tlement  by  this  This  is  an  apprentice  in  husbandry.  F.,  having  another  appren-*. 
laRt  residence  of  tj^e,  applied  to  Mrs.  L.  to  take  him,  agreeable  to  her  covenant ; 
40  days.  ^^^  takes  him  with  his  consent,  and  takes  the  parish  money,  which, 

I*  ^*  ^^'^'  to  be  sure,  looks  like  an  assignment,  but  is  not  one ;  she,  Mrs.  L^ 
But  see  Rex  0  r^^ur'^B  ^i^  htLck  to  the  master,  being  then  a  cripple;  it  is  not 
Barmby-in-thel  Stated  whether  he  did  any  service  in  either  place ;  his  residence  in 
Marsh,  aicte,  K.  being  with  his  master's  privity  and  consent,  is  sufficient* 
pi.  530.  although  he  did  no  service  there.     If  the  residence  was  not  casual,. 

which  in  this  case  it  was  not,  it  has  been  often  said,  that  the  labour 
and  service  of  apprentices  is  the  consideration  of  settlement ;  but 
that  is  not  true  in  a  thousand  instances,  it  is  the  residence  without 
any  service  that  does  it,  if  the  master  be  privy  and  consenting  to  it* 
— Will BS  and  Ashhurst  Js.  of  the  same  opinion. 
Ifa master  566.  Rex  v.  (J^fferton  (a),  E.  T.  15  G.  3.  Burr.  S.  C.  802— The 

agree  with  hia     pauper  was  originally  settled  in  the  township  of  i/.,  in  the  parish 

(a)  But  see  Rex  v.  Inman,  4  B.  &     seven  years  to  A.  served  him  hi  his 
A.  55.  where  an'  apprentice  bound  for     house  bet?recn  ^wt  and  six  years,  and 
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of  If.   When  of  the  age  of  12  years,  lie  was  bound  an  appreaticoi  apprentice  to 
by  the  parish  of  M.^  and  the  overseers  of  H.,  to  jR.y  a  JiAen  furnish  him 
wearer  in  //.,  for  the  term  of  seven  years.     The  pauper  was  a  ^'^  ^  Iooob* 
party  to  and  executed  the  indenture,  which  was  allowed  by  two  fn«*on«ceiv- 
actifig  magistrates  for  the  said  county,  pursuant  to  the  statute.  M?mii  JJj^JS^' 
The  pauper  removed,  with  his  roaster,  out  o(^  the  township  of  H,  work  for  him* 
into  the  township  of  S.9  a  few  days  after  the  date  and  execution  of  self,  a  service 
the  iadenture.     He  served  his  said  master  five  years  and  seven  uiNUrthisse- 
nooths  in  S.,  under  the  indenture,  and  lodged  at  his  master's  P*^»^*>n  ^*tb 
kouse  in  S.  during  such  time.     He  and  his  master  then  agreed,  ^^^  dIfferenT' 
**  that  be,  upon  paying  I2d.  a  week,  and  providing  for  himself,  puisli  is  a  ser- 
^fiboukl  be  at  liberty  to  work  for  his  own  benefit  during  the  vice  under  the 
"  remainder  of  his  apprenticeship  term ;  that  the  master  sliould  indentures. 
**  find  him  a  loom  for  the  remainaer  of  his  apprenticeship,  which 
"  be  did ;  and  that  the  master  should  receive  the  I2d,  a  week,  as  a 
**  satisfaction  for  his  service  during  the  remainder  of  his  appren* 
'^uceship."     The  pauper,  at  the  time  of  making  such  agreement, 
lai  of  the  age  of  18  years;  and  immediately  after  the  same  was 
coDcloded)  he  married,  and  left  his  master.     Neither  the  church- 
wardens of  M,,  nor  the  overseers  of  i/.,  were  acquainted  or  privy 
to  die  agreement  being  made,  nor  was  the  indenture  cancelled  or 
delivered  up.     The  pauper  afterwards  resided,  as  master  of  a 
ftmily,  about  five  months,  with  his  wife,  in  the  township  of  S,  y 
worked  for  his  own  benefit,  and  was  not  accountable  to  his  master 
for  what  he  earned;  nor  did  his  master  provide  him  with  the  goods 
lie  worked  up  after  such  agreement  was  made ;  but  the  master 
provided  him  with  a  loom  as  aforesaid,  and  received  the  Is.  for 
several  weeks,  under  the  agreement  from  the  pauper,  whilst  he 
resided  at  S.     The  pauper  took  a  house,  and  remolded  with  his 
^ily  into  the  township  of  O.,  which  adjoins  to  the  township  of 
2S.,  about  12  months  before  the  apprenticeship  would  have  expired, 
ttd  continued  to  reside  in  O.  from  that  time  till   the  order  of   . 
removal.    He  worked  for  the  same  tradesman  who  employed  the 
SMster ;  but  such  tradesman  did  not  settle,  nor  any  ways  account 
with  the  master  for  the  pauper's  work  or  earning ;  but  the  master 
provided  htm  with  a  loom»  whilst  he  resided  in  O.     During  the 
time  he  resided  in  O.  (which  was  for  the  remainder  of  the  time 
under  the  indenture  of  apprenticeship,  and  near  12  months ),  he  did 
not  work  with  any  other  person,  by  the  particular  direction  or  con- 
sent of  his  said  master,  but  received  the  profits  and  emoluments  of 
his  trade  to  his  own  use ;  but  the  master  knew,  during  all  that 
^,  when  and  with  whom  the  pauper  was  working;  .and  the 
naiter  applied,  two  different  times,  to  the  pauper,  durinc  the  time 
that  he  so  resided  in  O.  (and  before  the  time  for  which  the  weekly 
payments  were  to  be  made  was  expired),  for  money  upon  account 
of  the  further  arrears  of  I2d*  a  week,  due  to  him  m  pursuance  of 
awh  agreement,  but  never  received  any  money  from  the  pauper 
after  he  removed  into  O. ;   though  he  often  demanded  it,  and 
would  have  received  it,  if  the  pauper  had  been  able  to  pay  him ; 

afterwards  for  the  remainder  of  the  his  master.  The  master  also,  during  this 
^  resided  i  n  his  mother's  house,  ha  v  -  time,  occasionally  gave  him  work  to  do  for 
H  agreed  with  his  master,  that  he  which  he  was  not  paid :  Held,  that  this 
*h>i^  be  at  4iberty  to  work  for  whom  waft  not  a  continuance  of  the  serrice  to 
^  pleased,  be  paying  2j.  jht  week  to  A  for  seven  years  under  the  indenture, 
VOL.  II.         '  G  G 
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and  often  threatened  him  for  not  paying  it. — The  CouaT  wereof 
opinion,  that  the  apprenticeship  continued ;  that  there  was  no  dift-. 
solution  of  it,  nor  any  intention  to  dissolve  it.  As  between  he 
original  master  and  the  apprentice,  the  master  knew  that  the  ap- 
prentice worked  in  O.,  and  demanded  the  I2d.  a  week  for  it:  so 
apprentice  may  work  in  any  parish  with  the  consent  of  his  master; 
and  it  is  probable  that  the  tradesman  with  whom  he  worked  knew 
that  he  was  an  apprentice,  for  that  tradesman  employed  the  master. 
They  held,  therefore,  that  the  service  in  O.  was  under  the  inden- 
ture of  apprenticeship. 
•Hie  mere  567.  Rex  v.  Ideford,  H.  T.    16  G.  3.     Burr.  S.  C.  821.  — The 

knowledge  of     pauper,  M.  S*>  was  legally  bound  an  apprentice,  by  the  offici'rs  oi 
^  ^hb  "'^''n    ^•^  ^^  ^'  ^''  ^^  that  place,  till  21  years  or  day  of  marriage;  and 
tiA*  is  workiDfr'  ^^^^^  ^*^^  ^^^  there  four  years ;  when  he  assigned  her,  by  parole, 
with  another       to  <^«  S*,  of  /.  aforesaid;  with  whom  she  lived  seven  months  \ 
master, does  not  when  she  ran  away  from  6'.,  and  returned  to  the  parish  of  C,  and  \ 
imply  his  assent  resided  there  for  nine  months,  as  a  servant  to  </.  H.,  at  a  puUio 
to  such  senrice.   ^Qugg^  ^Jth  the  knowledge,  but  without  any  express  consent  (a)  [ 
(a)  See  Rex  v,   q£  jVf.  or  S>  :  H.  did  not  know  that  the  pauper  was  an  apprentices . 
Bradnmch,         ^^^  ^^  original  master,  resided  in  C.  during  the  time  that  the 
^  '  ^ '  pauper  lived  with  //.,  and  frequently  saw  her  there ;  but  dutiiM  , 

her  residence  there  applied  to  S.  to  take  her  back  to  /.,  and 
threatened  to  put  him  to  trouble  if  he  did  not.     The  paupeiji 
during  the  time  she  was  at  C.  as  aforesaid,  was  taken  ill ;  and  fai 
part  of  the  time  was  so  ill  in  the  workhouse  that  she  could  not  be , 
removed ;  and  was  then  relieved  by  &.  in  the  workhouse  theroi 
She  never  returned  to  /. ;   but  continued,  for  the  last  two  jeaG|- 
of  her  apprenticeship  in  C,  in  good  health  ;  where  the  apprentio^^ 
ship  expire^. — Lord  Mansfield  ;  Here  is  no  consent  ofthl|,|* 
master,  either  express  or  implied;  his  mere  knotoledge  of  it  do^^ 
not  imply  his  consent  to  it.  —  Aston  J.     There  must  be  thf, 
consent  of  the  master,  in  order  to  the  apprentice's  gaining  a  se(|, 
{b)Jntet'plSS9.  tlement  in  another  parish  ;  and  he  cited  Rex  v.  Clapham.  (b)      \] 
Hie  assent  of  ^^®'  ^^  ^'  ^^^^^^^  ^-  ^'     ^^  ^-3.     Dow^te*,  70.  —  Th^ 

the  ex^utors  of  P*"PCf  ^^  bound  an  apprentice  in  husbandry  by  the  parish  of  Sf 
the  first  master,  to  J*  D.  of  that  parish,  till  he  should  be  24  years  oi  age.  H^ 
to  the  senrice  of  lived  there  four  years,  under  that  indenture,  when  the  masted . 
the  apprentice  died.  He  continued  with  his  master's  son,  who  was  his  executoii 
with  a  second  .  ^^^  ^i^^  proved  his  will,  for  about  seven  years,  in  the  same  parisl^ 
J?JJJ^'"  *"  "  when,  being  desirous  of  living  with  his  uncle,  in  the  parish  of  0^ 
&  6  Cald  60    ^^  Ic&ci^  the  trade  of  a  miller,  his  uncle  and  he  applied  to  th^^' 

executor  for  his  consent,  who  gave  his  consent  accordingly,  sayimj 
he  would  do  any  thing  for  the  benefit  of  the  pauper ;  and  tbe^ 
the  pauper  made  an  agreement  with  his  uncle  for  i$.  6d.  per  week« ' 
and  continued  with  him,  in  the  whole,  two  years  and  a  half:  a^ 
the  end  of  the  first  four  months  of  which  time  the  pauper  attained 
his  age  of  24?  years.  —  Lord  Mansfield  :  Though  an  apprentice, 
is  not  strictly  assignable  nor  transmissible,  yet  if  he  continue  vith 
the  consent  of  all  parties  and  his  own,  it  is  a  continuation  of  the 
(c)AfUe,^hS57.  apprenticeship.    The  case  of  Bridgeford  (c)  is  much  stronger  thao 

this. 
Tb»expra»  ^^'  ^^^  V.  Langham,    M.  T.    22  G.  3.     Cald.  126.— '^"•j^- 

amseni  by  was  bound  an  apprentice  to  B.  S.,  of  L.,  by  the  overseers  of  the 

panUeoiti  first    poor  of  Z).,  to  serve  till  the  age  of  24  years  ;  he  remained  in  such 
master,  to  a        service  under  the  uidentures  four  years  and  upwards,  when  ^ 
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failed  in  his  circumstances,  And  having  no  longer  employment  for  stmitt  wMi  a 

him,  told  his  apprentice  that  he  mi^^ht  go  to  his  father, «/.  E.f  at  O.  lecond  mistier. 

Upon  his  going  home,  his  father  and  grandfather  applied  to  one  '•»  ^*"L?*  ^I?"  • 

W,  J?.,  of  Z>.,  to  take  him  for  the  remainder  of  the  term  ;  and  his  JJ^.  a  toJ* 

ftther  then  went  to  S.,  who  was  at  home  and  under  confinement,.  atdgnme!uci 

md  told  his  wife  that  he  had  got  a  new  master  for  his  son ;  upon  an  apprentice. 

vhich  S.*B  wife  went  up  to  her  husband's  chamber,  and  informed 

him  that  the  father  of  the  apprentice  was  come,  and  said  to  her 

that  he  had  got  a  new  master  for  his  son«  and  desired  the  inden« 

tore  might  be  given  up :   upon  which  <S.  gave  the  indenture  to 

liis  wife,  who  delivered  it  up  to  the  apprentice's  father,  S.^  having 

first  made  crosses  upon  the  indenture,  as  a  token  that  he  had 

roigned  up  the  indenture  and  the  apprentice.     At  this  time  the 

pauper  was  under  age.     Soon  after,  B»  went  to  S.  to  ask  him, 

vlwther  he  was  willing  to  resign  ufS  his  apprentice,  and  to  turn 

liim  over,  as  he  was  going  to  take  him  apprentice,  if  he,  5.,  was 

tilliog;  and  B,  told  him,  S.,  that  the  apprentice  was  bare  of 

dotbes,  and  if  the  father  would  clothe  him,  he  would  take  him. 

A  farther  said  to  Sy  ^*  If  things  came  about,  he  hoped  he,  ;$., 

"  voald  never  fetch  him  again :"  to  which  S.  replied,  he  never 

vould ;  and  B.  then  told  him  there  was  no  occasion  for  a  deal 

of  trouble  in  turning  him  over,  if  he,  iS.,  would  be  honest;  and 

opon  this  S.  assured  him  he  never  would  fetch  his  apprentice 

svay;  and  B,  then  declared,  that  '*  if  we  have  an  agreement 

"drawn  to  our  satisfaction,  it  will   be   better   than   having  so 

*'jnuch   trouble    about  it :"    and  B.  immediately    went  away 

titiified  that  he  might  keep  the  apprentice  as  a  turn«ovcr.    The 

Erentice  staid  with  B.  three  years  and  a  half  by  virtue  of  the 
Te  transaction,  and  an  agreement  entered  into  fer  that  pur- 
I fOK  between  J.  £.,  the  father  of  the  apprentice,  and  the  new 
'Rttter,  B* ;  which  agreement  was  made  in  the  presence  of  the 
ipprentice,  but  he  was  no  party  to  it;  and  the  parish-officers  of 
D.  were  perfect  strangers  to  it.  The  new  master  kept  the  agree- 
Bent  and  the  original  indenture.  At  the  time  the  indenture  was 
Mirered  up  to  the  pauper's  father,  S»  considered  the  pauper 
p^ecdy  at  liberty ;  and  his  indenture  was  so  given  up,  that  he 
night  make  any  fresh  agreement,  and  looked  upon  liim  to  be  quite 
at  large.  -^  Lord  Mansfield  :  There  is  no  difficulty  in  this  case. 
"Hie  mdenture  continues  in  force ;  and  the  only  question  is, 
Whether  the  service  of  the  second  was  with  the  consent  of  the 
fint master?  for,  if  so,  it  is  a  service  under  the  indenture.  Of 
Ail  lliere  can  be  no  doubt,  for  he  consents  expressly ;  he  cancels 
|ke  indenture^  and  directs  it  to  be  delivered  to  the  father  of  the 
i^t  apprentice,  who  came  to  him  for  the  purpose  of  this  as* 
<ignment :  and  he  undertakes  to  the  second  master  that  he  would 
not  reclaim  him.  —  Ashhurst  J.  This  differs  from  the  case 
^^;  for  there  the  original  master  knew  nothing  of  his  ap- 
pt^ntice,  or  with  whom  he  worked :  here  is  an  express  consent 
to  the  particular  service.  —  Buller  J.  This  distinction,  that 
>n  express  and  explicit  leave  and  consent  by  the  master  of  an 
^prentice  to  the  particular  subsequent  service  is  a  requisite  not 
fo  be  dispensed  with,  was  taken  in  Rex  v.  Austrey  (a);  and  again  (a)^9i/e,pK56l. 
>o  a  later  case.  —  Willes,  J.  concurring,  rule  absolute,  and  both 
orders  quashed. 
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TlvtokMeiitof  570.  Rex  v.  Bradninch^  T.  T.  21  G.  3.  Editor'^  MSS.- 
thf»  first  master    fhe  pauper,  R.  M.,  who  was  bom  in  B.,  and  bound  apprentice 

frSi  droom**''*  *^y  *^^  P*"®^  *®  ^-  ^'  "°^'* ''®  fi\iOM\^  attain  the  age  of  24  yetn. 
stances.  ~  ^^  continued  to  live  with  his  master  until  he  bad  attained  the  age 
S.C.Cald.46K    of  22,  when  the  master  agreed  that  if  he  would  give  him  1/.  li.in 

hand,  and  2/.  2s.  more,  being  1/.  1«.  a  year,  during  the  continuance  of 

his  apprenticeship,  he  should  go  and  serve  where  he  pleased.    But 

the  master  said  he  should  not  deliver  the  indenture,  nor  discharge 

him  from  his  apprenticeship,  for  he  considered  him  as  bis  appreii- 

tice  still.     The  pauper  agreed  to  this,  and  paid  his  master  li.  \u 

in  hand,  and  went  into  the  parish  of  G.,  and  lived  with  his  father, 

and  paid  him  6e/.  a  week  for  his  lodging.     He  hired  hinoself  ssa 

labourer  to  Miss  <S.  by  the  day,  and  continued  to  lodge  with  his 

father  and  serve  Miss  S*  till  the  expiration  of  his  apprenticeship. 

At  the  end  of  the  first  year  of  his  serving  Miss  ;$.,  he  went  to 

his  master,  //.,  and  paid  him  1/.  \s,  for  that  year,  according  to 

the  agreement.     His   master  said,  **  You  continue  to  work  for 

«<  Miss  iS.  ?    I  think  it  is  a  very  good  place,  and  hope  you  will 

"  continue  in  it."     At  the  end  of  the  second  year,  he  went  and 

paid  his  master  the  other  1/.  1*.,  when  he  said,  "  You  still  con- 

"  tinue  to  work  with  Miss  S.T*    He  replied,  **  he  did;"  whenhif 

master  said  he  would  look  out  for  the  indenture  and  give  it  him. 

The  pauper  did  not  know  that  there  was  any  conversation  betweea 

the  master  and  Miss  S.  respecting  the  apprenticeship;  but  Mi88& 

knew  he  was  an  apprentice,  and  had  inquired  his  character. -- 

The  Sbssions  held,  that  the  pauper  gained  no  settlement  in  (j^ 

and  confirmed  the  order  removing  him  to  B*  —  Mr.  Clapp  showed 

cause*     All  the  cases  in  which  an  apprentice  has  been  heldts 

gain  a  settlement  by  serving  under  the  indenture  with  anotlnsr 

person,  require. an  express  consent  by  the  first  master.    Agei^ 

leave  is  not  sufficient.     If  the  leave  in  this  case  has  any  ^Bct» 

/  w  #    1  K^n    >^  "onxi^X  be  to  dissolve  the  apprenticeship ;  for  the  nf>aster  could  doJ 

(«M«i^,p.54o.  ^^^^jj  .^^  ^^  ^.^^^  ^^^  ^    St.MaryKallendur(a),  Rex  y^  Aui- 

(i)^«/ir,pi.56i.  ^y^(^)^   ji^^  y^   St.  Luke's  [c),  and   Rex  v.  Ideford,  (rf)-Mr, 

(c)-rffUr,pl.562.   Morris,  contr^  said,  it  was  certainly  true  that  the  master  niui| 

(d)^nie,pl^67.  have  notice  of  the  service  with  another,  and  must  consent  to  it; 

but  that  both  circumstances  appeared  here,  and  he  relied  on  r» 
{e)Antei^\.5e6.  v.  Offisrton  [e),  as  very  much  in  point.  — Lord  MANsriBift 

There  can  be  no  doubt  in  this  case.  The  pauper  was  certa»n»f 
not  suijurisy  for  if  he  had  been  so  he  would  not  have  paid  U  '• 
a  year.  —  Buller  J.  The  distinction  was  taken  in  Rex  v.  Qjr<^ 
toth  in  which  I  was  counsel ;  and  I  remember  a  case  ^^  ^^] 
{g)AnU,ph539.  Buckington  (g),  which  was  very  applicable.     In  Rex  v.  /^ 

it  was  stated,  that  the  master  did  not  consent.  —  Order  fl^^^^c 
The  consent  of  57 1 .  Rex  v.  St.  Mary,  Lambeth,  T.  T.  25  G.  3.  Editor  *  iW^* 
the  first  master  —  G.,  Otherwise  3/.,  was  removed  from  St.  A/.  L.  to  ^'^'  }  f 
toasubsequent  SESSIONS  quashed  the  order,  and  stated,  that  on  the  16tn 
Sr,«;"l  March  1781  .he  pauper  was  bound  apprentice  by jnden^e^* 
edby  hisgiviog  fi'oe  years  to  C,  ot  iS^  Zj.,  with  whom  she  contmueo  a  r«^«  ^ 
the  pauper  a  half,  when,  having  staid  out  all  night,  on  her  ^^*""\  -"u  go 
character,  with  wife  told  her  she  was  no  longer  their  apprentice,  and  ""*S  |, 
a  view  to  j^u^  \ooV  for  another  place,  and  gave  her  money  to  go  ^^  *  "^ 

l^^n'd^^^r     ter-office  to  look  for  a  place.     After  this  she  continu^;'^ 
to  take  him.         w>^"  "^r  said  master,  when,  hearing  o\  a  place,  sne  ^k^^.     ^, 

herself  as  a  servant  to  //.,  of  the  parish  of  SU  5.,  a^  -'•    ^ 
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H.came  to  C.  and  liiquired  her  character;  which  turning  outJ9*C.Ca1d.5d9. 
tttisfBetory,  he  hired  her  on  the  above  terms :  in  this  service  she 
coDtiooed  to  Kve  nine  months  in  the  parish  of  St,  S.     The  pauper 
St  this  time  was  under  2i  years  of  age ;  but  when  she  left  C.  the 
indentures  were  not  delivered  up  nor  cancelled ;  but  Mrs.  C.  told 
her  the  indentures  were  destroyed.     This  was  not  true  as  to  both 
ptits,  one  of  them  having  been  read  in  evidence.    The  pauper 
afterwards  went  to  a  friend's  house  at  Z.,  where  she  lived  on 
chbrity,  but  not  as  a  servant ;  from  thence  she  hired  herself  as  a 
fervaat  to  L.  of  St.  S.  W.j  at  5/.  per  annum^  without  the  know- 
ledge of  C,  where  she  lived  three  months.     During  this  service, 
<be  visited  Mrs.  C,  her  first  mistress,  and  acquainted  her  where 
flhewas ;  who  said  she  was  glad  of  it.  —  Bearcroft  showed  cause, 
and  contended,  1st,  That  no  settlement  was  gained  by  the  service' 
in  Sf.  .S.'s.    2dly,  Admitting  there  was  a  service  gained  in  St,  S.'s, 
that  a  subsequent  settlement  was  gained  in  St,  S,  W,     It  is  true 
that  the  indentures  continued  to  subsist ;  but  it  must  be  shown 
that  the  service  was  performed  under  them  tanouam  apprentice; 
io  order  to  which  it  is  necessary  to  show  an  assignment  from  the 
first  roaster,  or  some  act  amounting  to  an  assignment :  mere  know- 
ledge of  the  master  is  not  sufficient ;  but  there  must  be  a  consent 
«D  bis  part  which  implies  that  he  still  considers  himself  as  master; 
bat  in  the  opinion  of  this  man  the  apprenticeship  was  at  an  end* 
10  that  be  could  not  consent  to  the  continuance  of  service  under 
ft.   It  is  not  found  that, the  master,  when  he  gave  the  character, 
^new  the  purpose  of  the  inquiry,  or  that  tlie  pauper  was  hired. 
There  mast  be  a  consent  to  the  particular  service ;  a  general  con- 
sent to  go  into  the  world,  and  get  a  service  any  where,  will  not 
do;  if  it  would,  the  general  consent  would  go  also  to  the  subse- 
quent service  in  St,  S,  W,     The  hiring,  indeed,  was  without  the 
Knowledge  of  C,  but  so  was  the  hiring  in  St,  S.'s,  and  there  is 
the  knowledge  of  Mrs.  C.  afterwards  and  her  approbation.     They 
cited  and  observed  upon  Rex  v.  AUhaUotos  (a).  Rex  v.  St,  George%  (a)Ante,'p\,SSS. 
^Bnatxr*  Square  (b),    Rex  y,  Fremington  (c).    Rex  y,  Tavistock  (d),  (6j^nte,pl.556. 
^«rv.  Off'erton(e),  Rex  v.  Austrey{g)^  Rex  v.  St,  Luke's  (h),  and  /^)^,^pl  550. 
'^y.  Notion  (i),  —  Lord  Mansfield:  The  indentures  are  not  L)^„Jpl  5^3. 
cancelled;  they  subsist  ;.and  the  power  over  the  servant  continues :   .  ..     '  i\fifi* 
then  the  question  is,  Whether  the  master  consented  ?  The  cha-  ^^       *'^  '      ' 
iwterwas  as  servant,  — Bvllur  J.  mentioned  the  case  o£  Rex  v.   f^M^'^'Pj-^ei. 
Idrford(k)  as  directly  in  point.     It  is  absurd  to  say  that  the  in-  (A)^'»'*>Pi-562. 
■<|Biry  about  the  pauper's  character  was  merely  from  general  xuri-  («)'^«**»P*-564. 
«'ty.    It  was  evident  with  a  view  to  service  ;  and  the  giving  the  (ft)-<fn/e,pK567. 
character  with  that  view  was  a  consent.  —  Order  af  Sessions 


572.  Rex  v.  Sandford,    T.  T.  26  G.  3.    1    T.  R.  281.  — The   Butiftheflmt 
panper  was  legally  settled  in  B,  by  birth,  and  was  bound  an  ap-  master  ^tx!  «/> 
Prentice  by  the  officers  of  that  parish,  at  the  age  of  11  years,  to  (J^*^*^"^*** 
f^rre  S.  of  that  place  till  24 :  he  lived  with  S,  for  five  years,  when  i,;*  ^[^^  ^^ 
^  master  gave  him  up  his  indenture,  and  recommended  him  to  he  shall  serve  a 
M'ewith  F.,  of  the  parish  of  C,  thatcher,  with  whom  the  appren-  second  master 
^  made  an  agreement  as  a  servant  for  three  years.     While  he  ^^^^  "*'*  ™*^« 
J»with  v.,   S.  had  a  conversation  with  F.,  and  desired  him  to   •"^^T'J^j^V* 

««ep  back  some  of  the  pauper's  wages  to  provide  him  with  clothes,  theindenturei. 
^Ppfehending  that  otherwise  he  would  come  upon  him :  about  the 
^^piration  of  that  time  he  returned  to  B,^  (where  his  master  S. 

o  G  3 


45« 


BKTTLBMEMT   BY   APPRBNTICBSfftY.  [Ch.W. 


then  resided.)  and  Ihred  there  with  one  T.,  a  butcher,  vitfa  \k 
master's  knowledge,  who  frequently  conversed  with  7.  while  the 
pauper  lived  with  him,  but  not  on  the  subject  of  his  a))prelltic^ 
ship :  after  the  pauper  had  lived  with  T.  three  months,  he  cum 
hack  to  S.'s  house,  and  lived  with  him  for  a  month,  paying  )k 
master  6d.  a  week  for  his  lodgings.  —  Lord  Mansfield  C.  J.  k 
seems  to  me  clear  that  the  pauper  could  not  gam  a  settleneot 
after  the  first  five  years,  under  the  indentures  as  an  apprentice, 
because  neither  party,  in  fact,  considered  the  service  as  8uch;dK]r 
considered  the  indentures  as  given  up,  and  put  an  end  to  for  ever; 
so  that  the  service  was  no|,  nor  was  intended  to  be,  in  the  ci* 
pacity  of  an  apprentice :  neither  did  the  pauper  gain  a  settkmM 
as  a  servant,  because  there  could  not  be  such  a  service,  in  point  ef 
law,  during  the  existence  of  the  indentures :  so  that  though  is 
reality  there  was  a  service  in  point  of  fact,  yet  it  cannot  be  applied 
to  the  purpose  of  gaining  a  settlement,  because,  in  point  of  iiv> 
the  indentures  still  subsisted.  —  Willes  J.  The  pauper  could  td 
gain  a  settlement  in  C,  because  the  apprenticeship  was  not  dii- 
solved  ;  for,  being -a  minor,  he  could  not  agree  to  the  discharge rf 
the  indentures  without  the  consent  of  the  parish  officers.    Ands 
(a).Aii«,pl.S90.  to  the  other  point,  it  has  been  determined  in  Rex  v.  LoirfSi|iV 
lh)AnUf'pl^xy7>  and  in  Rex  v.  Hulland{b)t  that  the  latter  part  of  the  service nsf 

be  joined  to  the  former.  —  Ashhcrst  J.    In  the  case  of  Reiv 
{e)JntetP^»5€0,  Fremington  (c),  the  question  of  alternate  residence  was  not  enti 

into.     Setting  that  point,  therefore,  out  of  the  question,  the 
vice  in'  this  case  with  the  second  master  in  C.  cannot  give 
pauper  a  settlement,  because  the  indentures  of  apprenti< 
were  not  dissolved  in  point  of  law ;  and,  therefore,  though 
parties  acted  under  a  mistake  of  the  law,  yet,  as  it  was  not  in 
.  intended  between  them  that  the  pauper  should  serve  under 
indentures,  we  cannot  so  consider  it.     And,  on  the  other  * 
he  cannot  be  considered  as  serving  under  a  hiring,  becauK 
indentures  still  subsisted  in  point  of  law.  —  Bullek  J.  The 
does  not  come  up  to  the  fact  which  the  counsel  supposed ;  for 
manifest,  that  when  the  indentures  were  given  up  by  the 
to  the  apprentice,  he  was  left  at  liberty  to  do  whatever  he 
It  is  true  that  the  master  recommended  him  to  another 
but  it  was  a  mere  recommendation,  which  the  pauper  might 
rejected  or  not,  as  he  pleased.     He  might  have  gone  into  tk 
vice  of  any  other  master.     His  first  roaster  made  no 
agreement  with  F.     In  the  same  manner,  the  other  hirii^ 
service  was  without  the  consent  and  concurrence  of  the 
master :  during  the  whole  period  the  apprentice  was  at  li 
have  hired  himself  to  whom  he  pleased.     The  fact,  the 
consent  to  any  particular  service  by  no  means  appears, 
other  hand, '  the  pauper,  being  unaer  age,  could  not  con 
cancel  the  indentures  ;  so  that  though  there  was  a  service  in 
yet,  in  point  of  law,  no  settlement  could  be  gained  under  itj 
also  agree  with  my  brother  Willes  that  the  settlement  was  fl 
upon  the  second  ground,  that  the  latter  part  of  the  service 
be  connected  with  the  former. 

573.  Rex  v.  Bradstone,  H.  T.  27  G.S.  Editor'*  M5&— 
justices  removed  D.  and  his  wife  from  L.  to  B.     The  Ses 
on  appeal,  confirmed  the  order,  and  stated  the  following  case:* 
Upon  the  examination  of  the  pauper,  Z).,  it  appeared  tlwt  he  ^ 
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boml  apprentice  by  the.  churchwardens  and  overseers  of  the  with  tbe  teeood 
psrisb  of  P.  to  L.»  of  Z. ;  that  L,  duly  assigned  him  by  indenture  muter  hai  com- 
io  W.,  o£B^  with  whom  he  continued  till  he  was  20  years  of  age  t  ™^°^* 
It  this  period^  W,  and  the  pauper  havmg  some  dispute^  agreed  to 
psrt,  and  W.  gave  the  pauper  a  permission  in  writing,  signifying 
that  he  was  at  liberty,  and  had  his  consent  to  serve  any  other 
naster.    The  pauper  then  left  fr.»  and  hired  himself  to  7*.,  of  B*, 
for  one  year.    He  served  the  year,  and  received  his  wages,  and  then 
oarried,  and  went  to  live  in  Llandulph^  where  he  has  since  resided. 
During  the  time  that  he  lived  in  B.  with  7*.,  he  freauently  saw 
/F.,  who  knew  that  he  was  in  the  service  of  7*. ;  but  W.  had  never 
given  any  particular  consent  to  this  service  with  7.,  or  to  his  serv- 
ing any  particular  person ;  but  he  told  him  at  parting,  that  he 
vould  think  no  more  of  him.     It  also  appeared,  on  the  examination 
of  T.y  that  the  pauper  had  hired  himself  to  him  for  one  year,  for 
<»/.  IQr.  a  year,  and  served  out  his  year ;  that  he  was  then  21  years 
of  age,  and  the  time  of  his  apprenticeship  not  expired ;  that  when 
tbe  pauper  had  been  in  his  service  eight  months,  het  7.,  met  W, 
bj  accident,  who  said,  *'  I  find  you  have  an  apprentice  of  mine." 
Tovhich  7.  answered,  "  I  do  not  know  I  have."     And  that  IV. 
then  said,  *'  D*  is  my  apprentice,  but  you  are  welcome  to  keep 
^  him  as  long  as  you  please*  and  may  have  his  indentures  when 
*<  joa  please ;  for  I  shall  think  no  more  of  him."     The  pauper 
continued  in  his  service  with  7*/  four  months  after  this  conversation 
ptssed ;  and  at  the  expiration  of  his  year  he  received  the  full  year's 
tages.  —  Thb  Court  being  of  opinion  that  this  conversation  was 
asafficient  consent  on  the  part  of  W.  to  the  service  of  his  appren- 
tice with  7.  under  the  indentures,  both  the  orders  were  quashed 
without  argument. 

574.  Rex  v.  The  Holy  Trinity  in  the  Minoriee^  E.  T.  SOG.S.  Ifanappran- 
37. R,605.  —  The  pauper  was  bound  apprentice  by  indenture  to  tice*s  fint  mas. 
6.  of  7.,  (being  a  place  neither  within  the  parish  of  the  appellants  ^'  gl^e  Idm 
or  respondents, )  to  serve  for  seven  years.     He  served  his  master  '**2ll?  ^ 
•bout six  years  of  the  term ;  when  his  master  declined  business,  Mdrewmil!^ 
ud  informed  the  pauper  that  he  wished  him  to  get  another  master  him  to  a  mfit- 
^  his  good.     The  pauper  then  went  home  to  his  father,  who  cularperton'm 
lived  in  St.  O;  with  whom  he  staid  three  or  four  weeks ;  and  if  the  lama  tnd; 
be  coold  have  got  a  service  in  that  time  he  would  have  taken  it ;  ""*  ""•'^  •"*. 
bat  not  meeting  with  any  he  returned  to  G.,  who  thereupon  told  SSf^^^JJ^ 
Itim,  that  he  heard  £.,  a  tailor,  in  i/.  7\,  wanted  a  map ;  and  told  \j,  a  service 
^  to  go  to  E;  and  make  an  agreement  with  him  for  his  (the  with  such 
pauper's)  good ;  and  that  he  understood  E.  would  take  him  for  seocmd  master 
12  months.    The  pauper  accordingly  went  to  £.,  and  entered  lnti>  ^^  ^  ''**"!tl 
w  agreement  in  writing,  under  seal,  with  him,  covenanting  to  fiIS^^^^», 
KTvebim  for  12  calendar  months  from  the  11th  o^  July  1768,  in  delivering  up 
lut  business  of  a  tailor ;  and  £.  thereby  agreed  to  instruct  him  in  the  indentures, 
^t  business,  and  find  him  in  victuals,  drink,  and  lodging,  and  at  guns  >  settle- 
tbe  end  of  the  term  to  pay  him  12/.  in  consideration  of  his  service.  ™^''^ 
1^  agreement  was  not  stamped.    The  pauper  was  1.9  years  of 
^  when  he  left  G. ;  and  the  indentures  were  not  assigned,  or 
^celled ;  but  after  he  had  served  £.  two  months,  G.  gave  him 
^  his  indentures ;  and  he  continued  to  serve  and  board  with  E, 
^the  end  of  the  term  agreed,  and  then  received  his  wages,  and 
applied  them  to  his  own  use.     The  question  was,  Whether  he 
pined  a  settlement  by  his  service  with  E.  in  the  //.  7.  i'  —  Lord 

(^  Q  ^ 
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KiNtoK  C.  J.  It  18  extremely  dear,  that^wh^e  the  icdentQififlf 
apprenticeship  continued  in  force,  the  apprentice  wob  not  Mttjxni^ 
and  could  not  gain  a  settlement  as  a  service.  But  it  has  been 
settled  as  long  ago  as  tlie  beginning  of-  the  late  reign,  in  Resi, 

{a)Ante,iph566.    j^^  George,  Hanover  Square  (a),    t&t  the  apprentice  need  not 

continue  in  the  actual  service  of  the  first  master  during  the  whole 
term,  but  that  if  he  be  assigned  over  by  the  first  master,  or  coin 
tinue  with  his  privity  and  consent  in  the  service  of  another  persMi, 
he  may  gain  a  settlement  by  serving  the  second  master  4^  days. 
The  cases  which  have  been  decided  upon  this  subject  have  been 
determined  on  nice  distinctions ;  but  still  those  distinctions  ouj^t 
to  be  adhered  to,  as  they  have  settled  the  boundaries  on  tJiis point 

(b)jinu,pl,560.  The  one  is  the  case  of  Rex  v.  Fremington  (6),  where  it  was  held, 

that  the  apprentice  gained  a  settlement  by  serving  the  second 
master  with  the  consent  of  the  first.    The  case  on  the  other  side 

(c)^nte,pL562.  is  that  of  Rex  v.  St.  LukeSy  Middlesex  (c),  where  a  general  licence 

given  by  the  master  to  the  apprentice  to  serve  whom  be  woald, 
without  any  consent  to  serve  any  person  in  partiadar,  was  held 
insufficient  to  enable  the  apprentice  to  gain  a  settlement  by  serving 
such  second  master.  Now  this  case  fall?  within  the  principle  of 
the  former  of  those ;  for  the  apprentice  went  not  only  with  the 
consent,  but  with  the  express  recommendation  of  the  nrst  master 
to  serve  the  second,  and  he  went  there  to  follow  the  same  trade 
which  his  first  master  had  exercised.    It  has  been  said,  that  this 

(tf)^A<«,pl.5Sd,  ease  must  be  governed  by  that  of  Rex  v.  Sandford  (d);  but  theie 

is  a  solid  distinction  between  that  case  and  the  present;  for  there 
the  master  gave  up  the  indentures  previous  to  the  pauper's  eotering 
into  the  second  service*  but  here  the  indentures  were  not  givea 
up  till  more  than  40  days  bad  elapsed  after  the  apprentice  bad 
served  the  second  master;  and  that  is  sufficient  to  give  him  > 
settlement  in  that  parish.  Supposing  this  question  were  to  arise 
in  another  shape,  and  that  the  pauper  were  prosecuted  for  eIe^ 
cising  his  trade  without  having  served  an  apprenticeship  according 
to  the  statute,  there  is  no  doubt  but  that  the  service  with  the  second 
master  would  be  deemed  a  service  under  the  indentures  previooi 
to  the  time  of  their  being  delivered  up.  —  AshhcIrst  J.  declared 
himself  of  the  same  opinion.  —  Buller  J.  The  pauper  could 
gain  no  settlement  by  living  as  a  hired  servant  with  E.,  because 
the  indentures  of  apprenticeship  still  existed;  and  the  only 
question  is.  Whether  the  master  did  expressly  consent  to  that 
service  or  not  ?  for  all  the  cases  show  that  mere  knowledge  is  not 
sufficient ;  knowledge  does  not  imply  consent.  Now  here  was  ao 
express  consent  and  recommendation  of  the  first  master  to  serre 
the  second,  and  then  the  case  comes  precisely  within  that  of  R^ 
V.  Freviington*  If,  indeed,  the  apprentice  had  not  gone  into 
EJs  service,  he  would  not  have  gained  a  settlement  by  senii^ 
any  other  person,  because  a  general  licence  to  serve  whom  the 
apprentice  chooses  is  not  sufficient.  By  going  into  the  service  oi 
any  other  person,  the  apprentice  would  have  gone  without  the 
express  consent  of  the  first  master,  and,  therefore,  might  have  been 
recalled  by  such  master ;  but  he  could  not  have  been  recalled 
by  the  first  master  from  the  service  of  £.,  because  of  the 
express  consent  to  serve  E,  This  is  distinguishable  from  B^  *• 
Sandjbrd;  for  there  the  master  had  given  up  the  indentures,  w 
he  had  no  longer  any  power  over  the  servant ;  but  here  the  in- 
dentures were  in  force  during  the  first  two  months  of  the  paupers 
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semce  with  E.  —  Grose  J.  It  is  necessary  to  adhere  to  this 
sdjudged  cases ;  and  I  think  that  this  case  roust  be  governed  by 
tfttC  of  Bex  ▼.  Fremingion ;  and  that  case  also  shows,  that  the 
lenrice  with  the  second  roaster  need  not  be  for  the  benefit  of  the 
(int.  With  respect  to  the  case  of  Rex  v.  Sandford^  the  proper 
aitfwer  has  been  already  given,  and  the  distinction  between  that 
case  and  the  present  is  sufficiently  clear.  In  this  case  the  inden- 
tures were  not  given  up  till  after  the  40  days'  service  with  the 
second  master,  which  was  sufficient  to  give  the  apprentice  a  settle- 
ment by  serving  E,  with  the  consent  of  the  first  roaster :  and  the 
circumstance  of  the  indentures  not  being  given  up  till  that  time, 
rttber  shows  that  the  first  master  intended  that  the  service  should 
continue  during  that  time  under  the  indentures. 

575.  Rex^.  St.  Paul's,  Bedford,  M.T.  36  G.  3.  6r.^.452.—   ifOie  consent  of 
On  the  29th  December  1777»  the  pauper  was  bound  apprentice  the  executrix 
for  seven  years  to  R,  of  K.,  cordwainer,  and  a  fee  of  15/.  was  paid  of  the  first  mas* 
to  the  master  by  the  trustees  of  the  Bedford  charity.    The  pauper  ^'  ^  ***  ^^' 
iwfed  R.  in  K.  till  Oaober  1782,  when  they  removed  together  to  2f;;,'ld  afan 
the  parish  of  J?^  where  the  apprentice  continued  till  the  death  of  agreement  to 

his  master,  on  the  lOthof  Oc^o6^  1733.  On  the  24th  of  November  render  the  ser- 
foUowing  an  agreement  was  entered  into  between  N.,  the  executrix  vice  witi)  the 
nfi{.,  andt/.  72.,  and  endorsed  on  the  indenture,  by  which  N.  ^^^^J^*^ 
istigDed  over  the  apprentice  to  «/.  R.  for  the  remainder  oi*  the  ^'^^^ 
term,  and  R,  agreed  to  teach  the  apprentice  the  same  trade,  and 
to  provide  him  with  board  and  lodging  till  the  end  of  the  term. 
This  agreement  was  signed  by  M  and  J.  R.,  but  not  stamped* 
Immediately  after  the  assignment  the  pauper  went  into  the  service  of 
J.  R»  in  K.f  and  continued  to  reside  there  without  interruption  till 
September  1784' — Lord  Kekton  C  J.  The  question  here  is  a  ques* 
lioQ  on  evidence,  whether  the  executrix  o^  the  master  did  or  did 
sot  consent  to  the  service  wi^  the  second  master :  the  Court  of 
Sessions  were  of  opinion  that  the  instrument  which  was  produced 
to  ^ove  that  consent  could  not  be  received  in  evidence,  because 
it  was  not  stamped ;  and,  therefore,  it  becomes  necessary  to  con- 
Mder  how  far  the  statute  23  G.3.  c.58.  affects  this  case.  By  that 
act  all  agreements  are  to  be  stamped,  except  such  as  fall  within 
soy  of  the  exceptions  mentioned  in  the  fourth  clause.  It  is  said 
tiiat  this  person  comes  within  some  one  of  the  descriptions  there 
nectioned;  but  he  was  not  a  ^^rvan^;  he  had  acquired  another 
>peci6c  denomination,  well  known  in  the  law,  an  apprentice.  The 
eiception  clearly  refers  to  coses  where  there  is  a  hiring ;  but 
that  was  not  tlie  present  case ;  *'  hiring "  is  not  applicable  with 
my  propriety  to  the  case  of  an  apprentice.  Apprentices  and 
servants  are  characters  perfectly  distinct ;  the  one  receives  in- 
struction, the  other  a  stipulated  price  for  his  labour.  I  think, 
therefore,  that  we  should  be  doing  violence  to  this  act  to  deter- 
mine that  an  apprentice  comes  within  the  terms  in  this  clause  of 
exception ;  and,  consequently,  the  Sessions  did  right  to  reject  this 
instrument.  —  And  the  rest  of  the  Court  were  of  the  same 
opinion. 

576.  Rex  y.  Crediton,  M.T.  41  G.  3.  I  East,  59- — Thenauper   when  the 
v&s  bound  apprentice  to  3/.,  whom  be  served  above  40  days  in   master  of  an 
^e  parish  of  C.     M.  failing  in  business,  told  the  pauper  he  had   apprenu'ce  told 
i»  employment  for  him,  and  he  might   go  where  he  pleased.  ^"^  "  ^iljf 
'Afterwards,  and  before  leaving  his  master,  one  H.  came  to  inform  cmplOTinent  fbr 
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himftndhe  the  pauper  that  one  U,y  who  wanted  a  boy,  was  at  an  iiin  intke 
might  go  where  neighbourhood  of  his  master's  house,  and  that  he  should  go  to 
'^a'*****"  the  inn.  As  the  pauper  was  going  out  of  the  house,  his  master 
tioe hcar^c'or '  met  him  and  asked  him,  where  he  was  going?  The  pauper  tdd 
anoUier  rooster  him  he  was  going  down  to  17.  Af.  said»  '*  he  might  go  there  or 
WM  going  to  ^'  where  he  pleased."  Thereupon  the  pauper  led  M.'s  house^ 
him,  and  being  and  'went  and  hired  himself,  and  lived  with  U.  above  ¥)  days  is 
met  by  hu  on.  ^^te  parish  of  S.,  but  no  communication  appeared  to  have  taken 
anTa^ed  '  pl»ce  between  the  original  master  and  U —  Lord  Kenyon  C.J. 
where  he  was  '1  he  service  with  U.  was  not  a  prosecution  of  the  service  of  the 
going,  an-  Original  roaster.     Some  of  the  cases  upon  this  subject  have  been 

swered  that  he  carried  to  a  greater  degree  of  refinement  than  might  be  desirable 
^**friJl*tlr ^ '  '^  ^^^^  were  to  be  decided  again  de  novo;  but  we  are  to  be 
master  replied  governed  by  the  general  principle  resulting  from  them,  and  not 
**hemigfago'  by  particular  expressions  which  vary  in  every  case.  It  would, 
there  w  where  he  perhaps,  have  been  better  to  have  confined  the  power  of  gaining 
])le(ued:*^  He]d,  a  settlement  to  a  service  with  the  originaF  master.  The  case  d^ 
^"hT*a"iticu-  ^^^  ^'  ^^'  George*s,  Hanover  Square  (a),  first  broke  in  upon  that 
iar  assent  of"'  '^°®»  *"^  determined  that  an  apprentice  serving  another  by  the 
the  original  consent  of  the  original  master  might  thereby  gain  a  settlement: 
master  to  the  from  thence  has  ensued  such  a  train  of  decisions  as  it  is  difficult 
service  with  u.  to  follow  ;  however  the  general  principle  of  them  all  is  to  be  found 
SbiT''"  renO^*'  in  Rex  v.  Ausiret^  {*),  where  Lord  Mansfield  said,  that,  in  order 
ther^y'toe^n  *^  8**"  *  settlement  by  the  apprentice  serving  another  master, 
a  settlement,  there  must  be  <*  an  express  and  explicit  leave  and  consent  given 
though  the  in-  **  by  the  master  to  the  particular  service,"  so  as  to  be  considered 
dentures  were  as  "  a  Service  of  his  master  under  the  indenture  ;"  and  not,  as 
not  delivered  |,g  observed  in  that  case,  "  a  leave  intended  to  be  quite  general;*' 
T^VAni  nl  -s^fi  **'  **  here,  a  general  quitting  of  the  service  and  leave  to  go  where 
{a)  e,pi.  .  ^1^^  pauper  pleased.  Here  the  master  first  tells  the  pauper  be 
(b)Anie,pl56l.   had  no  longer  any  employment  fon  him,  and  he  might  go  where 

he  pleased,  and  then  somebody  having  sent  for  the  pauper,  he 
tells  his  master,  on  being  asked  where  he  is  going,  that  he  is  going 
to  (/.,  on  which  the  master  repeats  in  effect  what  he  had  before 
said,  that  he  might  go  there  or  where  he  pleased ;  meaning  that 
he  no  longer  looked  for  his  service,  or  took  any  concern  bow  be 
disposed  of  himself.  —  Grose  J.  There  must  be  a  particular 
consent  of  the  original  master  to  the  service  with  another  in  order 
to  give  a  settlement.  In  the  case  of  Rex  v.  The  Holy  Trin^  '^ 
the  Minories  there  was  a  particular  recommendation  to  a  particular 
service,  which  the  Court  held  sufficient  for  that  purpose.  Whether 
there  be  such  a  particular  assent  of  the  original  master  to  the 
(c)  Vide  Rex  v.  subsequent  service  is  more  a  question  of  fact  than  of  law  (c),  and 
Shebbear,  infra,  here  the  Sessions  have  in  effect  negatived  that  fact  by  finding 

that  the  pauper  gained  no  settlement  by  the  service  with  the 

second  master.  —  The  other  judges  agreed  that  the  conversation 

stated  did  not  import  an  assent  b^the  master  to  the  particular 

service  ;  but  was,  in  effect,  no  more  than  repeating  what  he  had  it 

first  said,  that  he  had  no  further  occasion  for  the  pauper,  and  be 

might  go  where  he  pleased.  —  Order  of  Sessions  conhrmed. 

An  apprenUce         577.  Rcx  v.  Shebbear,  M.  T.  41  G.  3.  1  East,  73.  —  The  pauptf 

offered  his         was  bound  at  seven  years  of  age  by  a  parish  indenture  to  T*  ofB* 

master  a  guinea  till  the  age  of  24-.     T.  assigned  the  apprentice  seven  years  after- 

**  to  let  him         wards  to  S.  of  the  same  parish,  with  whom  he  lived  there  till  La^y^ 

oir,    to  which     ^^y  i7QQ^  ^^^^  j.^^  months  were  wanting  of  the  expiration  of  th« 
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apprenticeibip.    He  then  proposed  to  5.  to  let  htm  ofF  the  r^-  the  tnaiter 

naioder  ofhis  time»  which  he  at  first  refused  to  do:  the  pauper  agreed, and 

tbeo  offered  to  give  S.  1/.  1*.  if  he  would  let  him  off,  which  S.  J^J^  t wh  <?** 

agreed  to  do,  and  also  to  give  him  a  new  suit  of  clothes  when  the  clothnwhcntbe 

iZ  ]#.  was  paid.     The  1/.  Is.  was  not  paid  to  S. ;    nor  did  5.  guinea  was 

give  the  pauper  the  clothes :  nor  were  the  indentures  given  up  or  paid,  but  Uie 

cancelled.    On  the  morning  of  Lady^day  above  mentioned  the  indentures  wore 

pauper  went  away  and  offered  to  serve  one  Brent,  who  refused  to  "<**  delivered  up 

•^   1      L'  •   •        w      *     u  .•  T"!-  J         or  cancelled. 

employ  him,  conceivmg  him  to  be  an  apprentice.     The  same  day   i^^  guinea  not 
be  went  to  one  BattUhill  a  blacksmith  in  S,,  who  said  he  would  being  paid,  th« 
DOC  take  him  without  S.'s  consent.     The  pauper  then  went  to  S.  indentures  still 
and  told  him  what  BatlUhiU  had  said :  S.  then  replied,  "  You  may  •"bsisted  inlaw, 
"go  with  all  my  heart,  I  think  it  will  be  a  good  thing  for  you  to  IJ|jf„f  ^^t^,     - 
"  leara  the  trade"  On  his  telling  Battishill  what  S.  had  said,  Battis-  ^^^A^wert' 
hdl  agreed  with  him  ;  and  he  lived  with  him  in  Skebbear  for  the  last  ing  another 
40  days  and  upwards  before  he  attained  the  age  of  24.  —  Lord  master  with  tlie 
Kenyon  C.  J.     This  case  is  very  distinguishable  from  that  of  Rex  consent  of  the 
f.  Crediion  (a),  which  we  decided  a  few  days  ago :  and  upon  the  ^"*'     "^  "^^ 
same  ground  on  which  we  there  held  that  no  settlement  had  been  ^rW  to^find"** 
gained  as  an  apprentice  by  the  subsequent  service,  I  think  it  is  as  the  fact  of 
clear  that  the  Sessions  have  drawn  the  right  conclusion  in  this  case  such  consent, 
in  adjudging  tliat  a  settlement  was  gained  by  the  service  with  the  '"^d  not  merely 
second  master.     There  is  no  doubt  but  that  the  indentures  still  blu  h"v?  ^''^  **  * 
subsisted  in  point  of  law,  not  having  been  delivered  up  or  can-  f^nd  Oufon 
celled,  or  any  consideration  paid  for  doing  so.     In  the  former  case  application  by 
we  were  satisfied  that  the  master  did  not  really  mean  to  give  a  tlie  apprentice 
particular  assent  to  the  second  service  :  he  had  there  told  the  ap-  ^  ^  original 
preotice  to  go  where  he  pleased,  having  no  further  occasion  for  ™«ster  for  le^a 
him ;  and  when  the  apprentice  told  him  where  he  was  going,  he  (^1,^  ^ould  not 
msirered  that  he  might  go  there  or  any  where  else.     But  here  the  take  him  with- 
aaater  was  applied  to  for  his  consent  to  the  particular  person  -  out)  the  master 
named;  and  he  expressed  his  approbation  of  the  apprentice  going  said,  <*  he  might 
there,  telling  him  that  it  would  be  advantageous  to  him  to  learn  fLT^'^d^t^ 
the  trade.     This,  then,  was  not  an  indiscriminate  leave  to  serve  ii^^u*^  be  a 
•ny  person,  but  a  particular  consent  to  a  particular  service ;  and  good  thing  for 
this  is  the  plain  line  of  distinction  between  all  the  cases ;  which  it  him  to  learn 
is  to  be  hoped  will  make  an  end  of  all  such  questions  in  future.  ^®  ^^«  »'*  this 
Perhaps  it  would  have  been  more  correct  for  the  Sessions  to  have  ^"  hoiden 
foond  the  fact  of  such  particular  consent*  instead  of  only  finding  ^^^^  ^  ^^^ 
the  evidence  of  it,  as  they  have  done.     And  if  anything  were  nnt  the  conclu. 
likely  to  turn  upon  it  in  this  case  it  should  be  sent  down  to  them  sion  of  the  Ses- 
again  to  find  that  fact.     But  I  do  not  know  what  advantage  could  s'on?  that  the 
accrue  from  thence  to  the  respondents,  for,  in  effect^  the  Sessions  ?^f  *"*^  "^S' 
have  drawn  that  conclusion,  and  upon  these  premises  I  do  not  see  ^^  ^j,^  particular 
l»w  they  could  have    drawn   any   other.  —  Grose  J.     I    am  serrice. 
decidedly  against  sending  this  case  down  again  to  the  Sessions,  ^a)ArUe,^\.5l6. 
the  only  consequence  of  which  would  be  to  enhance  expence  :  for 
I  throk  that  they  clearly  meant  to  find  the  fact  of  the  original 
Qaster*s  consent  to  the  second  service,  and  by  their  adjudication 
they  have,  in  effect,  found  that  fact.    I  have  reconsidered  what  I 
ttid  the  other  day  in  Rex  v.  Crediton,  and  am  satisfied  that  it 
V  right ;  namely,  that  whether  there  be  a  consent  to  a  particular 
tervice  or  not  is  properly  a  question  of  fact  for  the  Sessions  to 
^termine.     In    the    former   case   they   virtually   negatived    the  ,  , 

^'onsent,  as  here  they  have  found  it ;  and  I  think  the  evUlcnce 


460  SKTTLSMENT   BT    APPRBNTICSSHIP.  [€r«  \ii. 

warrmits  their  conclusian.  *^  Lb  Blanc  J.  The  Sessions  having 
stated  the  fact,  and  drawn  their  conclusion,  is  equivalent  to  their 
having  expressly  found  an  assent  by  the  original  master  to  the 
particular  service  with  Battishill.  —  Order  of  Sessions  confirmed. (a) 
The  pauper,  an  573.  R^  y.  St.  Helen,  Stonegate^  H.  T,  41  G.  S.  1  East,  285.- 
bchi^*"^*''t  to  ^^®  pauper,  on  the  1st  of  January  1786,  was  bound  apprentice 
toari^,  told  his  ^^^  seven  years  to  M.  of  71,  bricklayer,  with  the  consent  of  his 
"master,  that  he  brother  C,  his  father  and  mother  being  then  dead.  The  pauper 
wished  to  pro-  continued  with  A/,  three  years  and  upwards  at  T.,  and  then  nu 
Vide  and  work  away,  C,  his  brother,  went  back  with  the  pauper  to  T.  to  lettlc 
wbi  h^h  ^°  naatters  between  him  and  his  master  for  resuming  the  senice, 
master  consent-  ^'hich  could  not  be  eifected ;  but  the  pauper  was  .assigned  by 
ed,  and  said  he  parol  to  C,  with  whom  he  afterwards  lodged  about  three  yean, 
might  do  the  (except  during  the  absence  of  a  few  months  with  C/s  consent,) 
best  he  could  and  in  the  last  two  years  of  that  time  slept  in  the  parish  of  S^  f/. 
b  t     t?  During  the  time  he  was  with  C.  the  pauper  worked  under  hii 

said  ^ut^**  authority,  and  generally  along  with  him,  for  several  masters,  (C 
indentures,  and  being  a  journeyman  bricklayer  during  the  whole  term  of  tbeinden- 
ifaey  were  not,  ture. )  The  pauper's  wages  were  received  and  applied  by  C. 
infact,delivered  towards  his  maintenance,  the  pauper  being  bad  of  sight  and  eara- 
tiie°'^*^CT*^*^'  ing  but  little;  and,  among  other  roasters,  they  worked  both 
«ften^a^en-  together  for  r.  P.  during  three  months,  commencing  from  AV 
ga^edtowork  vcmber  \1S9.  About  March  1792,  the  pauper,  being  about  to 
with  another  marry ,>  applied  to  C,  and  told  him  he  wished  to  work  and  provide 
master,wbotold  for  himself;  to  which  C  consented,  and  said  he  might  do  the  best 
^^  °*r^tiMrt  h  ^®  could  for  himself,  and  did  not  afterwards  consider  the  pauper  at 
lud  got  the  *  ^**  apprentice ;  but  the  indenture  was  neither  delivered  up  nor 
^Mittper  at  work,  cancelled,  nor  anything  said  respecting  it.  In  the  same  month, 
to  which  the  and  about  three  quarters  of  a  year  before  the  expiration  of  the 
tnriginal  master  term  of  the  apprenticeship,  the  pauper  applied  for  work  to  the  said 
""*^Uidofit^  T.  P.,  who  employed  him  in  bricklayers*  work  and  paid  him 
bTwasabad'  weekly  wages.  About  a  month  after  he  had  so  employed  the 
lad,  and  I  pauper,  T.  P.  met  with  C.  and  told  him  he  had  got  his  brother  at 

«ould  make  no-  work,  to  which  C.  replied,  **  I  am  glad  of  it ;  he  was  a  bad  lad, 
thing  of  him:"  ««  and  I  could  make  nothing  of  him."  The  pauper  continued  t0 
J^'sich'l  Tot-  "^^^^  ^*^^  ^'  ^*  ^^^  ^^®  months  after  this  conversation,  and  during 
Mnt^  the  pari  the  last  three  months  of  that  time  slept  in  the  parish  ofS^.  Jm 
ticular  service  which,  it  was  contended  on  the  part  of  the  appellants,  discharged 
as-would  confer  the  prior  settlement  (if  any)  in  St.  //.  The  indenture  was  not 
a  settlement  in  given  up  by  C.  to  the  pauper  till  after  the  time  expired,  and  was 
^ ^* T^Z  P*"?^"^®^  uncancelled  at  the  hearing  of  this  appeal.  —  Thb Coobt 
lived*wHh'the*"  ^^»  ^^^^  ^^^  ^^^  ^^  governed  by  the  decision  in  Rex  v,  Cre' 
second  master,  ^^^to"  (^)>  which  was  expressly  in  point.  —  Order  of  Sessions  con- 
firmed. 
A  parish  ap-  ^79.  Rex  v.  Christotve,  E.  T.  49  G.  3,  11  East,  95.  —  Remowl 

prentice,  who  ^^om  M.  to  C,  order  confirmed,  subject,  &c.  The  pauper,  -E-  "•» 
was  bound  by  being  settled  at  C,  at  the  age  of  seven  years  was  bound  appreotjcei 
her  original  by  the  parish  of  C,  to  P.,  with  whom  she  lived  there  till  she  was 
master  to  an-       j^         ^  j,,j     ^  written  paper  was  then  executed,  purporting  to 

other  master  by,"'  ^      c  ^\     ^  ^  t       n         «l        «*'  f  Hp  aafflC 

a  new  indenture  ^®  .^P  assignment  of  the  pauper  by  P.  to  5.,  then  ot  the  «" 

of  apprentice,  parish,  and  after  the  execution  of  this  paper  she  lived  ^"n  o.  ^ 

ship,  without  H.  for  several  years,  till  her  apprenticeship  expired.    The  ^^"J!^' 

reference  to,  or  iog  is  a  copy  of  the  said  written  paper,  legally  stamped;  **  ^ 

recognition  of,  u  indenture  made,  Ac.  between  E.  P.  and  W.  P.,  of  the  one  part. 

the  oricrmal  m-  '  t  e-i; 

*  (a)  Vide  Rex  «k  Chipping  Warden,  ante,  pi.  550.     (b)  AnU,  P»  5.6» 
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"mdJ.  &»  of  the  other  part;   witnesseth,  that  the  aforesaid  denture, which 
"  IT.  P.,  together  with  the  consent  and  approbation  of  the  said  still  Mibsisted  im 
"  E,  P.t  doth  put  and  bind  the  said  E.  P.,  and  by  these  presente  '»^»  ^^^  no* 
"  hath  put  and  bound  the  said  £,  P.  apprentice  unto,  and  with  ^"j,"*"**"* 
"  the  aforesaid  J,  S,,  with  him,  after  the  manner  of  an  apprentice,  ^r"new  r^ter^ 
"  to  dweil,  serve,  and  abide,  from  the  day  of  the  date  hereof,  until  as  M^n  a  con-' 
''she  be  full  21  years  of  age;   during  all  which  term  the  said  structive service^ 
'*  apprentice  her  master  shall  faithfully  serve,  &c,  (and  so  it  pro-  of  the  original 
"eeeded,  in  the  common  form  of  an  indenture  of  apprenticeship)  ;  ^bT^'t""!**^ - 
"  and  the  said  J.  5.,  master  of  the  said  apprentice,  for,  and  in  ^^^^  ^ 

""  consideration  of  the  sum  of  5/.  lOs.  to  him  in  hand  paid,  &c. 
**doth,  by  these  presents,  for  himself,  his  executors,  &c.  covenant 
"with  the  said  W,  P.  and  E.  P.,  to  teach  and  instruct,  &c." 
(Signed,  &c.  by  the  parties,  and  the  receipt  of  the  SL.  lOs,  &c, 
iadorsed  on  the  back.)     The  question  reserved  for  the  opinion  of 
\he  Court  was,  Whether  this  paper,  (being  admitted  to  be  bad  as 
an  assignment, )  could  be  received  as  evidence  of  the  first  master's 
consent  to  the  pauper's  living  with  the  second  master  ?     Against 
the  order  of  Sessions,  East  cited  Rex  v.  St*  Qeorges^  Hanover' 
&aflre(a).  Rex  v.    Tavutock  (b\  Rex  v.  5^  Petrox  (c\  Rex  \*   (a)Anteypl.5B€^ 
Uapham  (d),  and  Castor  v.  Aides  (a),  as  cases  in  which  parish-  (hyAnte^pi.ses, 
apprentices   were   assigned  in    fact,  but  without  proper  autho-  (c)Ante,vl.55S, 
rity,  who  nevertherless  gained  settlements  by  serving  the  masters  {dyjMetpl.ssQ. 
to  whoo)  they  were  so  assigned,  as  serving  them  by  the  consent  (e)Jnie,  vol.L 
of  the  original  masters,  and  contended  that  this  case  fell  within  V^^^ 
the  saaie  rule.  —  Lord  Ellemborgugh  C.  J.     This  instrument 
purports  to  be  a  new  and  original  binding  of  an  apprentice,  by 
indenture,  by  JP*  to  S. ;  it  does  not  recognize  or  refer  to  the  ori- 
ginal indenture  of  apprenticeship,  as  being  an  assisgnment  of  the 
apprentice  under  that  indenture  ;  nor  does  P.  ?  thereby  assume  to 
have  any  right  to  assent  to  the  apprentice  serving  another  master 
under  aoy  other  former  indenture,  but  only  to  bind  her  de  novo. 
How  then  can  I  say  that  this  was  a  consent  on  his  part  that  she 
should  serve  ^S.  as  a  continuation  of  the  relation  of  apprenticeship 
which  she  had  contracted  before  with  him  P.  f    This  would  be  to 
intend  a  consent  contrary  to  what  appears  upon  the  face  of  the 
instroment  to  have  been  the  intention  of  the  contracting  parties. 
I  should  be  sorry  to  overturn  the  decided  cases,  but  it  appears  to 
methat  this  is  distinguishable  from  them ;  and  that  there  is  no  case 
where  the  first  master  affected  to  bind  his  apprentice  to  another 
^  novo  by  an  original  indenture,  in  which  his  consent  to  a  service, 
aionder  tlie  former  binding,  has  been  inferred,  and  therefore* 
vithout  disturbing  those  cases,  but  leaving  them  as  we  find  them,  I 
<lo  not  think  that  this  instrument  proved  the  consent  of  P.  to  the 
aenrice  with  S.,  under  the  original  binding.  —  Grose  J.  assented. 
"--Le  Blanc  J..    The  leaning  of  the  former  decisions  was  to 
support  every  case  of  settlement  by  implying  the  assent  of  the  first 
noaster  to  the  service  with  the  subsequent  master ;  but  then  it  must 
he  a  consent  to  the  service  with  the  new  master  under  a  recognition 
of  the  original  binding;  and  there  is  no  case  where  the  settlement 
has  been  held  to  be  gained  under  an  entirely  new  binding  by  an 
indenture  of  apprenticeship ;  and  if  we  were  to  hold  this  to  be  suf- 
>cient,  it  would  be  carrying  the  doctrine  of  constructive  assent  to 
^service  under  the  original  binding  further  than  any  of  theformer 
cases,—  Bayley  J.     In  this  case  the  apprentice  never  undertook 
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to  serve  the  second  master  upon  the  terms  of  the  original  inden- 
ture of  apprenticeship  to  the  first  master,  nor  did  the  first  mastec 
consent 'to  any  such  service. «—  Orders  confirmed. 
Where  J.  G.  ^80.  Rex  v,  Barnsletf,  E.  T.  53  G.  3.  I  M.&  S.  377.  —  Re- 
was  bound  ap.  moval  from  B,  to  K. — Order  quashed,  subject,  &c.  — </.  G.  the 
prontioe  in  father  of  the  pauper,  was  bound  apprentice  by  indenture,  dated 
1764,  in  C.,  2)^,  1  ^  1764»,*  to  T»  H.  of  C,  for  seven  years,  and  served  fi?e 
^eihSfh  years,  until  his  master  died,  when,  in  consideration  of  3/.  3f.  paid 
muter  in  ^769,  ^7  f^' B.,  he  was  assigned  by  E,  H,  (widow  of  the  said  T.  H.) 
was  assigned  by  by  an  unstamped  indorsement  on  the  indenture,  for  the  remainder 
tMe  widow  by  of  his  term,  in  the  words  following:  **  April  14>,  1769.  Be  it  re- 
indonement  on  «  membered,  that  I,  E,  H.,  of  C,  do  acaoit  and  assign  over  ray 
*'*iLl^K*"*i!*'*'  **  apprentice,  J.  G.,  for  all  the  remainder  or  his  said  apprenticeship, 
^^c^^Tnd  "  unto  fV.  B.,  of  K.  Signed  E.  H.,  fV,  B."  No  evidence  was 
oisigned  over  her  offered  to  show  that  E.  H.  was  either  the  executrix  or  adminis- 
itpivrewUce^  tratrix  of  her  husband  T,  f/.  «/.  G.  went  to  and  served  W,  B,  as 
J.G.,  for  all  his  apprentice,  in  j^.,  till  the  expiration  of  his  indenture.  J.G.'s 
the  remainder  family,  for  the  last  seven  years,  has  been  regularly  relieved  by  K*, 
ticeAip^and "  although  residing  in  another  parish.  The  pauper  has  not  done  any 
J;0.  served  act  to  gain  a  settlement  for  himself. —  Lord  Ellenborodoh  CJ. 
under  such  as-  The  only  doubt  is,  whether  where  the  Sessions  have  drawn 
BlgnmentinK.,  a  conclusion  palpably  erroneous  upon  two  points,  we  should  send 
irhich,  for  tlie  ^^^e  case  down  again,  or,  in  ease  of  the  parties,  draw  the  irresistible 
hadTMSariy"*  conclusion  ourselves.  The  relief  given  by  the  parish  of  K.  to  the 
reliev^  the  family  of  «7.  G.  for  seven  years,  is  evidence  of  such  preponderating 
family  of  J.  G.  weight,  that  I  should  think  any  judge  would  direct  a  jury  to  find 
whilst  residing  upon  such  evidence,  (supposing  the  question  legally  to  come  be- 
*"  *2°^*^  1 J  ^o^'c  them)  that  G.  was,  by  some  means  or  other,  a  settled  inha- 
Sat  U^s  WM  '  hitant  of  the  parish.  It  does  not  indeed  amount  to  an  estoppel ; 
eridence  fW>m  hut  it  IS  cogent  evidence  against  the  parish.  The  Sessions  also 
which  the  ought  to  have  drawn  a  different  conclusion  on  the  other  point. 
Sessions  ought  The  aissignment  (which,  it  is  admitted,  was  not  required  at  the 
*°  ***3r  h'*"h  ^^^  ^^  stamped)  is  in  its  form  an  assignment  by  the  widow, 
wiX^  vras  *  "  as  my  apprentice,"  and  at  this  distance  of  time,  we  will  presame, 
execatriz,  and  1^  necessary,  that  she  was  lawful  executrix ;  or  even  if  she  were 
capable  of  executrix  of  her  own  wrong ;  still  according  to  the  case  of  lUx 
assigning  the  v.  EaH  Btidgeford  (a),  if  the  pauper  lived  40  days  under  that 
ap^rradoe,  uid  assignment,  we  should  hold  him  settled  in  the  parish :  and  one 
^!ed'a  srt-  ^^*^®  '®  enough  on  such  a  subject.  —  Order  of  Sessions  quashed. 

tlement  in  K.,  ^nd  the  Sessions  haying  drawn  a  contrary  conclusion,  this  Court  quashed  the  order  of 
Sessions. 

A  parish  ap-  ^^^'  ^^  ^*  ^^^^  otherwise  Nymett  Trac^f  M,T'  56  6.3. 
prentice  was,  4  Af .  &  S.  SSS Removal  from  B.  to  O.  —  Order  quashed,  sub- 
before  the  pas.  ject,  &c,  —  The  pauper,  on  the  24th  o^  January  1767)  was  boond 
ing  of  Stat.  ag  a  parish-apprentice,  by  Indenture,  to  one  S.,  of  N,^  to  senre 
bound  tilisV  ""^^^  ^^  attained  the  age  of  24.  He  served  accordingly  ontil 
And  served  till  within  a  short  time  of  his  attaining  the  age  of  21,  when  his  marter 
nearly  attaining  being  about  to  leave  iV.,  and  no  longer  wanting  the  pauper's  ser< 
21,  when  his  vice,  told  him  that  he  might  leave  him,  and  go  wTiere  he  liked,  and 
master,  being  gijjft  for  himself,  but  that  if  he  could  not  provide  for  himself  he 

t£^"lrishTnd  ?"'^^^^  '■®'"^"  '^  *^^™'     ^P*^°  ^^'^^  ^^^^  pauper  quitted  5.,  but  his 

no^longer'want-  indentures  were 'not  given  up  to  him,  nor  cancelled,  nor  was  anj 

ing  hii  service,  thing  said  about  them.     Upon  quitting  S,  he  hired  himself  to 

told  hhn  that  he  aootner  person  in  M,  and  served  until  nearly  four  months  aner 

(rt)  Antet  pi.  557. 
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hk  being  of  age,  when,  without  any  communication  with  S.,  he  „ught  leare  Ulm 
bound  bimself  as  an  apprentice,  by  indenture,  to  one  fr.,  of  0„  and  go  where 
for  tbree  years,  to  learn  the  business  of  a  tanner,  to  which  in-  he  liked,  and 
denture  his  father  was  a  party  as  a  eecurity  for  his  service.    Under  <^>ft  for  him- 
this  indenture  he  served  IV.  at  O.  for  the  three  years.     And  the  •el'';  but  if  ho 
question  was.  Whether  the  pauper  acquired  a  settlement  by  this  vWeforWmiiielf 
service  with  W.  atO.f  —  Lord  £llbnborough  C.  J.  If  the  pau-  he  might  return 
per  was  not  in  a  condition  to  convey  to  fV.  a  present  right  to  his  to  him ;  upon 
serf  ice  at  the  time  when  he  bound  himself  by  indenture  to  him,  I  which  hequiu 
am  at  a  loss  to  discover  how  it  could  euure  as  a  valid  binding  after-  ****»  and  when 
wards.    Now,  at  the  time  when  the  second  indenture  was  made,  the  fou^  monSii^ 
first  master  had  not  parted  absolutely  with  the  apprentice,  though  past  21,  bound 
I  agree  that  he  had  done  that  which  might  be  an  answer  to  any  himeelf  by 
action  by  him  on  the  indenture,  or  for  liarbouring  his  apprentice,  indeniure  as 
Still  this  being  but  a  parol  agreement  on  his  part,  that  the  ap-*  apprentice  to 
prentice  might  go  whither  he  would,  the  master  might  by  parol  f^ritm9mn 
resume  what  he  had  granted  by  parol,  the  relation  which  had  been  ^nd  serv^  with 
created  by  deed  not  being  capable  of  being  dissolved  by  parol,  him  the  three 
Tlie  original  indenture,  therefore,  still  subsisted  both  as  to  master  years:  Held, 
and  apprentice ;  as  to  the  master,  because  he  might  revoke  his  that  he  did  not 
licence,  and  resume  his  authority  ;   and  as  to  the  apprentice,  be*  S^ilrTt  11^*' 
cause,  if  he  was  unable  to  provide  for  himself,  he  was  at  liberty  to  sen^ice  under 
return.  —  Le  Blanc  J.    The  difficulty  of  maintaining  that  here  the  second  m. 
V8fl  a  good  binding  to  fV.  at  O.  is,  that  at  the  time  of  bmding  there  deoiure. 
does  not  appear  to  have  been  any  dissolution  of  the  first  contract. 
On  the  contrary,  both  parties  contemplated  that  it  still  subsisted, 
for  the  licence  given  to  the  apprentice  was  to  go  and  see  if  he 
could  sliift  for  himself;  and  if  he  could  not  he  was  to  return  under     " 
the  indenture.   There  was  a  very  sufficient  reason,  therefore,  for  the 
not  giving  up  the  indenture,  in  order  that  the  parties  might  have 
the  benefit  of  it.  —  Bayley  J.  Unless  the  first  indenture  was  at 
an  end  when  the  pauper  entered  into  the  second,  he  was  not  at 
that  time  sui  juris  to  contract :  which  I  take  to  be  the  question, 
and  that  to  say  the  second  indenture  was  only  voidable  is  no 
ttttwer  to  it.  —  Order  of  Sessions  confirmed. 

582.  Bex  v.  Ashby-de-la-Zouch  (a),   M.T»  58  G.3.  I  B.  &  A.^  The  master  of 
116.—  Removal  from  B,  to  A, — Order  confirmed,  subject,  &c.  —  several  appren- 
Bj  indenture  (June  16th,  1804),  the  pauper  being  10  years  of  age,.  *>ces».upon  his 
was  bound  apprentice  by  the  parish  of  iS.,  until  she  was  21,  to.  2^'"^^^ 
Messrs,  A,  &  B.  of  A.^  cotton  manufacturers,  and  conf'nued  to  to^^^^Olhis 
work  with  them  in  that  parish  until  November  1813,  when  they  re-,  apprentices, 
linquished  the  manufactory  and  gave  up  business,  having  at  that  without  men. 
time  a  considerable  number  of  female  parish  apprentices,  who  ^<>"i"g  their 
WOTe  a  particular  dress  in  their  manufactory.     Previously  to  their  ^"**  7*  °  h"" 
relinquishing  the  business,  B.  went  over  to  C.,  a  partner  in  another  no'^assignment 
cotton  manufactory  at  ^.,   and  proposed  assigning  to  him  the  was  ever  made; 
apprentices,   but  did   not  mention   either  their  names  or   their  the  pauper,  one 
number.     C.  having  agreed  to  take  them,  an  application  was  ac-  of  *eappren- 
cordingly  made  by  B.  to  two  magistrates,  in  order  to  get  the  as-  ^^ ^wUa^^' 
«fnment  completed,  but  they  objected,  that  it  could  not  be  done  c^asa^ant 
Without  the  consent  of  the  several  parish  officers.    B.  then  told  C.  for  51  weeks-  * 
^t  he  was  willing  to  execute  as  far -as  he  had  promised,  but  and  lier  former 
nothing  further  could  be  done  than  the  verbal  agreement  before  ™«»*er,  on 
*wle,  which  was,  that  he  C.  should  have  all  their  apprentices.  ""^*'"«  ^^^> 

(n)  See  Rex  t*.  Whitchurch,  post,  pi.  584. 
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^prenedhls  The  {>auper  was  at  that  time  with  A,8tB,  Ahoat  18  of  tiifii^ 
Approbation  of  apprentices  were  sent  to  C.  at  differeut  times ;  with  each  partj 
her  having  gone  ^^^  ^j*  ^^  ^  £^  »g  servants  was  sent  to  deliver  them  to  tlie  over- 
<rfX  -^the^*"*  looker  of  C.'s  manufactory;  with  some,  their  indentures  were  sent 
Sessions  having  o^^^ ;  ^i^h  some,  they  were  not.  Many  did  not  go  to  C.'s,  but 
found  that  there  went  where  they  pleased,  and  prot^ured  places  for  themselves, 
was  not  a  parti-  Afler  it  was  found  that  the  parish  apprentices  could  not  be 
cular  assent  of  formally  transferred,  the  mother  of  the  pauper  applied  to  B.  la 
tc?to  the  ^^^^  ^^^  discharged,  as  she  wished  to  get  her  a  place  elsewhere, 
se^nd  service,  ^^  ^he  went  home  to'  her  mother,  with  ^.*s  knowledge  and  coo- 
and,  therefore,  sent,  and  with  his  permission,  to  get  a  place  where  she  pleased, 
the  relation  of  When  she  had  been  at  her  mother's  about  6ve  weeks,  B.  called  at 
master  and  jjgr  mother's  house,  and  finding  that  she  had  not  got  into  service, 
apprentice  ^  he^ recommended  to  the  mother  that  she  should  take  her  ioBurUmy 
between  C.  and  ^^  ^'^*  where  she  could  get  employment.  After  she  had  been  at 
the  pauper,  this  home  about  two  months,  the  pauper  went  over  to  C.'s  with  aootbcr 
Court  thought  girl ;  no  other  person  accompanied  them,  and  they  were  in  their 
the  Sessions  ordinary  dress,  not  that  of  A.  &  B.*s  manufactory,  and  their  io- 
!*®JJT[*™J}*^  dentures  were  not  taken  with  them.  They  were  both  hired  as 
^^^^  '    servants  for  51  weeks  by  the  foreman  of  C.'s  works,  who  did  sot 

know  that  they  were  apprentices,  and  who  told  them  at  the  time 
tliat  they  might  come  into  the  service ;  but  if  they  did,  they 
should  be  hired  for  only  51  weeks.  Shortly  afterwards,  B.  met 
the  mother,  and  asked  if  the  pauper  was  gone  to  C,%  and  was 
pleased  at  hearing  she  was ;  and  afterwards  meeting  the  pauper, 
he  asked  her  where  she  was ;  and  on  being  told  that  she  was  at 
C.'s,  he  said,  it  was  the  best  thing  she  could  do.  In  Octob^  last, 
J3.  being  applied  to  by  one  of  his  apprentice  girls,  who  was  at  C»% 
for  her  indentures,  gave  them  to  her,  and  at  the  same  (iiAe  sent  to 
the  pauper  at  C.'s,  her  indentures,  which  were  then  expired, 
saying,  *^  Take  them  to  her,  for  they  are  of  no  use  to  me,"  He 
also  sent  over  at  the  same  time  the  indentures  of  another  girl  who 
bad  been  his  apprentice.  The  pauper  continued  in  the  service  of  C. 
antil  she  was  removed,  in  consequence  of  her  being  then  with  child. 
The  Court  were  of  opinion,  that  the  pauper  gained  no  settlement' 
by  the  service  with  C,  considering  that  the  facts  proved  did  not 
amount  to  a  particular  assent  on  the  part  of  the  original  masters  to 
the  second  service,  and  consequently  that  the  relation  of  master 
and  apprentice  between  C.  and  the  pauper  never  existed. — ho^ 
Ellenborough  'C.  J.  It  has  been  expressly  found  by  the  Ses- 
sions, that  this  pauper  was  not  an  apprentice,  and  it  appears  to  us 
most  clearly  that  the  prior  service  was  not  continued ;  for  when 
the  apprentice  applied  to  come  into  the  service,  she  was  told>  that 
she  should  be  hired  only  for  51  weeks,  which  shows  that  this  wai 
not  a  continuance  of  the  old  service.  I  think  the  facts  of  the  cast 
warrant  the  Sessions  in  the  conclusion  at  which  they  have  arrived. 
— Bayley  J.  I  am  of  the  same  opinion.  It  was  for  the  Sessious  to 
draw  the  conclusion.  They  have  concluded  that  the  relation  of 
master  and  apprentice  did  not  exist,  and  I  think  they  have  drawfr 
a  right  conclusion.  The  master  to  whom  the  pauper  went  toos 
hired,  was  never  apprised  of  the  relation  of  master  and  apjprentice 
having  subsisted ;  he  hired  her  as  a  servant,  which  constituted  a 
new  and  a  different  relation ;  it  seems  to  me,  therefore,  that  the* 
Sessions  were  well  warranted  in  drawing  the  conclusion,  that  toe 
relation  between  these  parties  was  not  that  of  master,  and  ap- 
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fMdeti  and  if  it  were  not,  then  the  service  of  the  jmiiper  could 
aot  confer  a  settlement. «—  Abbott  J.  I  am  of  th^  same  opinion. 
The  Sessions  have  drawn  the  only  conclusion  which  persons  of  a 
fouod  understanding  could  have  drawn  from  the  facts  stated.  — 
HoLSOTB  J.  concurred. — Order  of  Sessions  confirmed. 

56S.  Rex  v.  Barleston,  E.  T.   3  G.  4.    BB.U  A.  780 Two  Where  « ptfiih 

jsttioes  removed  BlocUey  and  bis  famiJv  from  //.,  to  Barhiion.  apprcntioe  was 
The  Sessions  on  appeal  confirmed  the  order,  subject,  &c.    In  sup-  *";>fned  b7  hu 
port  of  the  order,  a  settlement  by  apprenticeship  under  a  parish  ^' j ''^  mMter 
indenture  to  G.  in  the  appellant  parish,  was  proved.     The  appel-  inftrument^  in 
isotf,  in  order  to  show  a  subsequent  settlement  in  the  parish  of  writiD£^  bg\ 
SL  Mary,  in  LekesUr,  gave  in  evidence  a  paper  purportmff  to  be  tfaerewis  no  ' 
isassiffnment  of  the  pauper,  in^F^ruary  1812,  by  tne  said  G.  to  con>fntortwo 
D.  of  that  parish,  and  proved  a  residence  of  more  than  40  days  in  ndSTtfaTdu 
the  Mme  parish  under  that  assignment.    There  was  a  premium  of  y,^  ^  ^  1^^' 
tf.  paid  by  G.  to  the  new  master,  but  it  was  the  sum  which  he,  G.  ful  Mngnmcnt 
Ind  received  with  the  pauper,  on  the  original  binding  from  H.  under  as  G.  a. 
Ue  instrument  by  which  the  assignment  was  made,  was  in  f  *  ^'^'  ^  '^'»  ^ 
writing,  and  was  executed  by  G.,  2).,  and  the  pauper.  The  instru-  ^2^^^***"* 
Bent,  ailer  reciting  that  the  apprentice  had  about  eight  years  of  content  of  the 
iui  term  unexpired,  as  appeared  by  his  indenture ;  stated,  that  for'  fint  masier,  to 
^Ten  good  considermtions,  G,  did  fully  and  absolutely  give,  grant,  tbe  Mrrice  to 
anign,  and  set  over  unto  D.  of  tlie  borough  of  Leieester^  frame-  ^'  *••  ^»  «>■- 
work-knitter,  all  such  right,  title,  duty,  term  of  years  to  come,  SrfSiwiliitSl 
smice and  demand  whatsoever,  which  the  said  G.  had,  in  or  to  ^^ ■ttndcoua- 
tbe  nid  J9.,  or  which  he  might  or  ought  to  have  in  him  by  virtue  der  the  original 
of  the  said  indenture.     Andthe  said  G.  covenanted  with  the  said  indenture,  sad . 
D.  that  he,  the  said  J3.,  should,  notwithstanding  any  thing  to  be  ^^onhmA  • 
done  by  G.  during  the  said  term  of  years,  well  and  truly  serve  the  "^*"*™^^ 
■id  D.  as  his  master,  &c.    Provided,  that  the  said  2).  shall  well 
entreat  and  use  him,  and  learn  him  the  craft,  mysterv,  and  occu- 
pation of  a  framework-knitter ;  and  should  also  allow  him  suf- 
ficient meat,  ftc.  which  the  said  Z).  agreed  to  do  in  consideration 
of  the  services  of  the  said  apprentice ;  and  also,  the  sum  of  51* 
agreed  to  be  paid  by  G.  to  Z).,  being  the  said  sum  of  money, 
which  be,  the  aaid  G.  received  with  the  said  apprentice,  from  the 
dittichwardens  and  overseers  of  i/.,  on  their  putting  and  placing 
him,  the  said  0.,  apprentice  to  the  said  G.  It  was  objected  by  the 
mpondents,  that  tnis  assignment  was  not  made  under  the  32  G.  3* 
^^*  with  the  consent  of  two  magistrates  in  writing ;  and,  there* 
fore,  was  not  an  instrument  under  which  a  settlement  could  be 
gamed.    The  appellants  contended,  that  it  was  a  valid  instrument 
to  confer  a  settlement,  and  cited  the  56  G.  3.  c.  139.  §  9*,  which 
Pttaed  subsequently  to  the  assignment.    The  case  was  argued 
00  a  former  day.  —  Abbott  C.  J.    We  are  of  opinion  that  the 
paaper  gained  a  settlement  in  the  borough  of  Leicester,  and,  con* 

aoentty,  that  the  rule  must  be  made  absolute  for  quashing  the 
er  of  removal,  and  the  order  of  Sessions  confirming  the  same. 
The  assignment  of  the  apprentice  and  the  service  to  his  new 
i)Mster,  were  prior  ta  the  prohibitory  statute  56  G.  3.  c.  139>  and, 
^fore,  are  not  affected  by  it.  The  prior  statute  32  6.  3. 
^*S7.  ^7*  is  not  a  prohibitory  but  an  enabling  statute.  Before 
^  statute,  a  master  could  not  discharge  himself  from  the  obli- 
^n  to  maintain  a  parish  apprentice,  by  assigning  him  to  another 
F^non,  nor  were  the  apprentice  and  the  new  master  subject  to  the 
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Before  the 
expiration  of 
the  term  of  an 
apprenticeship, 
the  apprentice 
asked  his  mis* 
tress  leave  to 
go  into  another 
sendee,  without 
mentioning 
where  he  was 
going.     The 
mistress  said    . 
that  she  was  not 
against  it,  if  he 
could  better 
himself.     Hie 
apprentice  then 
went  and  hired 
himself  to  A  B 
in  another 
parish  for  a 
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:cnrdinary  jarisdicd^n  of  the  justiceii  willi  respeet  to  maitan  aai 
parish^apprentices.    ThiB  appears  by  the  preamble  to  tke  lectiea, 
and  then  the  act  proceeds  with  certain  eDactments,  wberebvif 
the  terms  are  complied  with,  these  inconveDiences  are  remeduiL 
If  the  terms  are  not  complied  with  (and  in  the  present  iastaacc 
they  were  not)  the  case  is  not  within  that  statute ;  but  it  is  t4>  he 
considered^  with  regard  to  the  law,  as  it  stood  before  that  act  «m 
passed.     And  so  considered,  although  the  assignment  may  be  fin 
nany  purposes  inoperative,  yet  it  manifests  a  consent  of  tbe  fiat 
master  to  a  service  with  the  second,  and  renders  that  service  • 
service  under  the  originid  binding.    This  is  established  bv  the 
cases  of  Rex  v.  The  JnhabUanis  of  East  Bridg^fwrd  (a),  and  Ba 
V.  The  Inhabitants  of  St.  Petrox,  (b.)    In  the  first  of  those  cski» 
the  widow  of  the  first  master,  who .  was  of  Orston^  without  takisg 
out  administration  to  her  husband,  assigned  the  apprentice  to  one 
G.,  at  £.,  and  G*,  afterwards,  by  parol,  assigned  him  to  one  BnS^ 
Ji,  B* ;  and  it  was  held,  that  he  gained  a  settlement  by  the  eervioe 
at  E*  B.f  by  reason  qf  the  coTisent.    In  the  last  of  those  cases  the 
service,  under  the  original  binding,  was  in  iS^.  P. :  and  tbe  fifit 
mistress  indorsed  the  indenture,  and  delivered  it  up,  toge^er  with 
her  interest  in  the  apprentice,  to  one  J*.,  of  iS.  A,  and  tbe  ap* 
prentice,  by  a  new  indenture,  to  which  the  mistress  was  not  i 
party,  voluntarily  bound  herself  to  J*.,  and  served  him  at  S,  ¥*i 
and  the  Court  held,  that  though  an  assignment  of  an  appreatiee 
(except  by  custom  in  London)  cannot  strictly  be  made;  ye^  * 
this  assignment  was  with  the*  assent  of  fehe  mistress,  the  senioc 
under  it  would-be  ^ood,  for  the  purpose  of  <:onferring  a  settle* 
ment  \J6r  the  serottude  continued  under  the  firsi  binSng.   Mi 
these  cases,  and  some  othera  determined  upon  the  same  prindpl^ 
appear  to  have  been  recognised  by  the  Court,  in  the  case  of  Tif 
King  v.  The  Inhabitants  of  Christotoe  (c)f  in  which  case  tbe  finl 
master  had  not  assigned  the  apprentice,  but  had. taken  uponbiflk* 
self  to  bind  her  out  anew,  with  her  consent,  to  another  person,  bf 
a  new  indenture  of  apprenticeship;    and  the   Court,  on  that 
account,  thought  that  the  service  to  the  second  master  could  cot 
be  considered  as  a  service  under  the  original  indenture.  «^  Order 
of  Sessions  quashed. 

$84.  Rex  V.  Whitchurch^  E.  T.  4  G.  4.  \B.&  C.  575.  —Upon 
appeal,  against  an  order  whereby  Pierce,  his  wife  and  childrcoi 
were  removed  from  D.  to  fF.,  the  Sessions  confirmed  the  orders 
subject,  &c.  The  pauper,  P.,  by  an  indentnre  of  the  7th  Apfi 
1798,  was  bound  a  parish  apprentice,  till  21  years  of  age,  by  the 
appellant  parish,,  to  one  Z).,  residing  in  the  same  parish,,  undtt 
which  he  there  served  her  for  six  years,  when  the  indeotiin 
having  still  three  years  to  run,  and  the.  pauper  not  agreeing  with 
2>.'s  foreman,  asked  his  mistress  leave  to  go  into  another  servioei 
to  which  she  consented,  saying  <<  she  was  not  against  it,  if  he 
could  better  himself/'  He  did  not  mention  where  he  was  goifig' 
The  pauper  went  to  one  J*%  in  the  parish  of  /{.,  and  hired  biffl- 
self  to  him  for  a  year,  at  3/.  I6s.  wages.  He  returned  and  told 
his  mistress,  who  said,  **  Very  well :  ^e  was  not  against  it."  1ft 
a  few  days  he  went  to  his  new  place,  and  in  about  afortoi^ 
returned  to  his  Old  mistress  for  his  clothes,  who  said,  ''she  hoped 
•^  he  liked  his  new  place,"  and  he  said  "  he  did."  Under  theie 
Qircumstances  he  lived  with  J.,  ia  the  parish  of  /?„  three  months* 

21       . 


-•Bhi  CoftiAM :  The  qoestion  in  thtt  caae  it,  whether  tbeieifvic6  ^^^^ 
mtk  J.  was  a  service  under  the  indentore.    It  is  clear  that  Uie  wbm  ^^'" 
joftices  hare  thooght  that  it  was  not ;  because  they  have  cflo->  tlien  returned 
finned  the  order  of  remoral.    They  have  not  said  so  in  expreaa  to  his  mittren, 
tents,  for  then  there  could  be  no  argument  upon  the  subject  *^  *^^  '^ 
before  lis ;  but  they  have  left  it  to  us  to  say,  whether  the  con-  jj^  ^  J^ 
ehmon  they  have  come  to  waa  right  or  wrong.    We  are  clearly  of  said  UiJITrii^M 
spiaioo,  that  their  decision  was  righ^    Much  subtlety  has  been  not  aaainst  it. 
istroduced  into  this  branch  of  the  law,  of  which  some  of  the  cases  TheapprenUce 
tiled  famish  examples.  Of  late  the  Courts  have  inclined  to  decide  ^'^  ^^^  ^  ^^ 
these  questions  upon  plain  principles.  In  this  case,  it  is  impossible  UvL'^^a'b 
to  isy  that  the  pauper  served  J.  as  an  apprentice  under  the  fo^threT 
indenture.    It  does  not  appear  that  J.  even  knew  that  the  pauper  months :  Held. 
mrstt  apprentice.    It  appears  that  D.  had  consented  to  the  t^t  the  service 
paupers  going  into  another  service  generally ;  but  then  he  had  not  ^^^  ^*  ^*  ^^ 
otBtioDed  to  her  where  he  was  going.     Afterwards,  when  he  had  ^\^  T"-^ 
Imd  himself  to  J.,  he  returned  and  told  his  mistress :  but  J.'n  Hture  ffilL^t 
Dine  was  not  even  then  mentioned ;  she  did  not  dissent  from  it ;  because  there ' 
Imt  there  was  no  express  consent  to  that  particular  service.  It  has  ^'^  not  a 
keen  urged,  that  the  subseonent  assent  of  the  first  master  i|  particular  assent 
siident  to  make  the  second  service  a  service  under  the  inden«  ^^.""'"^^ 
tare; but  the  contrary  is  established  by  Rex  v.  St.  HdtH't,  Staite  „d^«^dw ' 
G0kJ{tt)  Bcsidecy  under  these  ctrcumstances,  the  service  to  </•  was  because  the    ' 
nder  a  contract  of  yearly  hiring ;  the  pauper  served  under  that  senrice  with 
eeoirsct  as  a  servant,  and  not  under  the  indenture  as  an  ap«>  A  B  was  not 
prntiee ;  and  very  different  duties  result,  on  both  sides,  from  ^  ^Jl?*'^' 
these  different  descriptions  of  service.     The  case  of  Rex  v.  The  M^^^Jodcr  a 
hhobiUtnU  of  A$hby*de'h''Zfmch  (b)  is  strongly  in  point  with  the  contract  of 
me&t,  the  want  of  knowledge  in  the  second  master,  and  the  hiring, 
kmog  of  the  pauper  as  a  servant,  are  common  to  both  cases ;  and  {a)Anuj^,si9. 
Aow  &cts  distinguish  this  from  most  of  the  cases  cited  in  argu«  (6)i#n/»,pL589. 
Beat     For  these  reasons  we  are  of  opinion  that  the  service  with 
the  Mcend  msster  was  not  a  service  under  the  indenture,  and,  con* 
Mqaently,  that  the  order  of  Sessions  is  right.  —  Order  of  Sessions 
tinned. 

VI,  Of  Apprenttcetkips  under  Certificates. 

585.  Rex  v,   Pethamy  Af.  T.    1  G.  2.    Burr.  S.  C.  1.54.  —  »^  An  apprentice 
£«>  the  fiM;her  of  7.  <S.,  being  legally  settled  in  P.,  removed  with  «»8nedhjf  a 
^  fsmily  into  the  parish  of  L.,  and  dwelt  there  under  a  cer-  ^^^^"^ 
tiiicatefrom  the  parish  of  P.;  but  never  gained  any  settlement  living  In  oiwrfVr 
tbeie  or  elsewhere,  after  his  removal  from  P.    During  the  time  parish,  gains  a 
thit  be  end  his  fomily  dwelt  in  L.  under  the  certificate,  7.  S.  settlement, 
^born  in  Z^     T.S^  not  having  gained  any  settlement  in  his 
MB  right,  by  indenture  duly  stamped  and  executed,  bearing 
^m  10th  of  Jime  1721,  bound  hlntself  an  amirentlce  for  the 
^*nii  of  seven  years  from  the  day  of  the  date  of  the  indenture, 
^^^  M^y  blacksmith,  then   residing   in  the   parisli  of   T.    At 
Ibe  lime  of  binding*  and  al^o  during  the  whole  time,  T.  S.  lived 
^  M.  as  his  apprentice  under  the  indenture,  M.  being  a  cer- 
^^ttle  person  from  tlie  parish  of  S.  to  the  parish  of  T.    He 
^t  with  and  served  M«  in  T.  as  his  apprentice  under  the  in- 
^art,  frooi  the  day  of  its  date  to  the  30th  of  August  1723^ 
*^tt  Aff  being  tliei)  a  certificate  per^n  an  aforesaid,  by  his 
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deed-poll  by  him  duly  executed*  did  give,  grant,  attign,  and  act 
over  unto  «/•  S.,  of  the  parish  of  Xr.»  blacksmith^  his  right,  title, 
term  of  years  to  come,  claim,  interest,  service,  and  demand  what- 
soever, which  he,  the  said  M.y  had  in  or  to  the  said  T.  &  by 
virtue  of  the  said  indenture;  the  said  M.  therd>y  graatii^ 
unto  the  said  J.  S*  his  full  power  and  lawful  authority  for  the 
having,  keeping,  and  enjoying  his  said  apprentice  for  and  doriog 
the  said  term  of  years  then  to  come  and  unexpired.  T.  S.  consented 
to  the  assignment,  and  dwelt  with  and  served  J.  5r  as  his  ap* 
prentice  under  the  deed-poll,  in  the  parish  of  X/.,  from  the  date 
of  the  deed-poll,  during  the  rest  of  the  term  of  seven  yean  for 
which  he  was  bound  apprentice.  «/•  jS.,  at  the  time  of  the  ex- 
ecution of  the  said  deed-poll,  and  during  all  the  time  7.  S.  dwelt 
with  and  served  him  as  his  apprentice  under  the  deed-poll| 
was  a  parishioner  legally  settled  in  the  parish  of  X.,  and  not  a  cer* 
tificate-person.  Upon  the  expiration  of  the  term  of  aerea 
years,  7*.  <S.  went  into  and  resided  in  Z).,  but  never  gained 
lany  settlement  there ;  and  being  likely  to  become  chargeable  to 
D.,  was,  together  with  his  wife  and  child,  removed  from  i>.  to  P. 
M*  never  did  any  act  to  avoid  the  certificate.— Lee  C.  J.  There 
is  no  doubt  but  that  if  the  original  binding  had  not  been  to  a 
certificate-man,  the  service  in  L.  under  tne  assignment  woold 
have  gained  a  settlement.  This  has  been  often  determined*  Bat 
the  present  question  wholly  depends  on  the  construction  thai 
shall  be  put  on  12  j4nn.c.  IS^  before  which  statute,  the  parith 
was  obliged  to  receive  a  certificate-man  ;  and  it  was  found  that  an 
irremovable  certificate* man  brought  hardships  on  parishes,  by 
taking  apprentices  and  servants;  and  there&re  it  enacts,  ttet 
such  servants  or  apprentices  shall  not  be  settled  in  such  paridi 
wherein  the  certificate-man  lived.  It  appears  very  strongly  to 
my  apprehension,  that  as  the  preamble  and  purview  of  the  ad 
relate  only  to  the  security  of  the  parish  where  the  certiQcaie* 
man  lived,  it  meant  only  to  provide  for  the  ease  of  that  parab 
for  whose  benefit  it  was  made.  The  construction  put  upon  the 
word  *'  such,"  in  the  instances  cited  by  the  counsel  lor  the  orden, 
does  not  come  up  to  this ;  that  construction  was  agreeable  to 
the  intention  of  those  statutes ;  for  in  case  of  certincate-roeo'i 
gaining  settlements,  the  Court  construes  acts  favourably  for 
gaining  settlements ;  and  the  relative  <*  such*'  was'construd  ao* 
cordingly.  So  on  the  other  act  of  parliament,  about  gaining  a 
settlement  by  service,  if  a  person  be  hired  for  a  year,  and  serve 
for  a  year,  such  service  shall  gain  a  settlement,  though  it  be  not 
an  entire  service  under  the  very  same  hiring  for  a  year.  There 
must,  however,  be  a  hiring  for  a  year :  and  if  there  be  also  a 
service  for  a  year,  it  is  suflBcient,  because  it  answers  the  credrt 
given  to  the  roan  by  taking  him  into  a  service  for  a  year;  and 
also  answers  the  benefit  which  the  parish  has  received  trim  bii 
labour  for  a  year.  The  end  of  this  act  seems  fully  answered}  by 
securing  the  parish  which  is  obliged  to  receive  the  certificate" , 
man ;  and  there  is  no  reason  to  extend  it  further.  Therefore  1 
think  this  man  is  settled  at  X.,  under  the  assignment.— Tb>  ; 
fHREE  OTHER  JuDGEs  Concurred  with  the  Chief  Jvstice^ 
opinion,  and  said  that  the  grievance  which  subsisted  before  tM 
act  of  12  Ann.  ought  to  be  considered  upon  this  question  coo« 
ceming  the  construction  of  it ;  and  that  the  grievance  was  tAe 
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charge  brought  on  parishei  obliged  to  receive  persons  certificated 
from  their  own  pansh,  by  such  certificate-men's  taking  apprentices 
and  servants,  and  so  bnnging  a  burthen  upon  them.    This  was 
the  mischief  intended  to  be  remedied.     But  another  parish  was 
not  within  this  grievance :  therefore  the  act  had  no  occasion  to  pro<- 
vide  for  them.    If  the  legislature  had  intended  it,  they, might 
have  made  the  binding  void.     But  this  it  has  not  done ;  it  only 
enervates  it  in  one  particular  instance,  viz.  ly^ith  regard  to  gain- 
ing a  settlement  in  that  parish  ;  but  with  regard  to  a  third  parish 
it  remains  a  good  binding,  as  it  was  before  the  act ;  and,  con- 
sequently, if  it  is  a  good  binding,  and  if  the  apprenticeship  is 
not  voidy  die  assignment  over  is  as  good  as  it  was  before  at  com- 
Qon  law  ;  and  there  is  no  difference  whether  he  was  a  certificate- 
man  or  not :  and  no  injury  is  done  the  parish  of  X.;  for  the  pauper 
comes  into  that  parish  under  the  assignment,  just  in  the  same 
manner  as  if  he  had  come  into  it  under  an  original  binding.     And 
they  held  that  those  acts  of  parliament  ought  to  receive  a  liberal 
construction  in  favour  of  settlements.  —  Chapple  J.  observed, 
that  the  words  of  the  act  of  12  Ann, ''  that  the  apprentice  shall 
**  have  his  settlement  in  such  place  as  if  he  had  not  been  bound," 
most  be  taken  to  relate  to  that  parish  only  where  the  certificate- 
■lan  lived. 

586.  Rex  v.  Clisthydon,  H.  T.  U  G.  2.  Burr.  S.  C.  161.  —  M.   An  Apprentice 
WBS  in  1716  bound  by  indenture  to  fT.,  for  seven  years,  in  U*  and  *""f  ^'j    *!• 
lived   there  with  him  about  two  years :  at  which  time   W.  went  mMterbcwme* 
into  A,  and  carried  his  apprentice  with   him;  where  he  lived  «certi6catA- 
vith  W.  about  two  or  three  years.    Then  his  master  put  him  to  penon,  before  • 
live  with  one   T.B.inT;  where  he  lived  about  three  months,  service  of  40 
and  then  returned  to  his  master  in  J3.,  and  tarried  about  one  ^^y** 
week,  when  his  master  ordered  him  to  go  and  live  with  one  P. 
m  B^  and  there  he  continued  to  live  about  the  space  of  three 
months :  at  which  time  W,  died ;  but  the  term  was  not  then  ex« 
pired*   He  never  lived  under  the  indenture  with  any  person  after 
fP.'s  death.     P,  came-  into  B,  with  a  certificate  from  O.  St.  AT., 
dated  8  April  1724,  and  there  lived  under  the  said  certificate. 
Two  justices  removed  M.  from  C  to  B.^  but  the  Sessions  being 
of  opinion  that  he  had  not  gained  a  settlement  by  being  with  P., 
qaasbed  the  order,  and  stated  the  above  case.  —  The  objection 
was,    That  the  master  was  not   a    certificate-man  during  any 
time  of  the  apprenticeship ;  and  his  being  so  afterwards  was  im- 
material  Tne  rule  was  made  absolute,  without  defence. 

587.  Rex  v.  Bishopside,    T.  T.  28  G.  2.  Burr.  S.C.SSl^  — «/.,    An  apprantice 
being  settled  in  M.,  went  from  thence,  by  a  certificate,  to  R.,  in  bound  to  a  mt- 
the  township  of  ^.,  where  he  resided  for  soone  years ;  afterwards,  ttficau-fi^  in 
about  18  years  before  the  removal,  he  purchased  a  freehold  house,  h^hMwirc£i^ 
for  the  sum  of  10^.,  in  the  township  of  2>. ;  after  which  he  left  B.p  ^  ^^  ^^  2^ 
and  went  to  inhabit  in  Z)./  and  inhabited  his  said  house  in  Feb'  anoUier,  gains  a 
niary  1744.     T.,  the  pauper,  was  bound  to  him  as  an  apprentice,  aettlement  by  a 
by  an  indenture,  for  the  term  of  seven  years;  T.  perrormed  hia  Krvice  of  4o 
lenrice  under  the  indenture  with  his  said  master;   who,  all  the  ^2^*^,^^ 
time,  inhabited  in  his  said  house  in  the  township  of  Z).—  And  the  |^  ^  saver's 
Court  was  of  opinion,  that  the  pauper  gained  a  settlement  in  D.;  ftep.  ssi.  S.P. 
^  that  the  statutes  of  9  &  10  fV.  3.  c.  11.  and  12  A.c.  18.  do  not  Ivinghoe  v. 
•ttend  to  a  third  parish.  Stonebridgo, 

ifott,  pi.  682.    1  Sir.  265.  1  Sesi.   Casefc  145. 
H  H    3  
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[Cb-VII. 


If  an  appren- 
tice be  bound 
toafreemmif 
waA  before  a 
vke  of  40  days 
n  penuruiedi 
the 


receiTe  aeertj/i' 
ca<«9  the  subse* 
quent  lernce 
under  the  in- 
dentures will 
not  gain  a  set* 
tlement. 


An  apprentice 
to  a  oertiBcate- 
man  in  jt»  re. 
moved  volun- 
tarily with  his 
master  to  S, 
where  he  con- 
tinued 40  days: 
be  afterwards 
married  a  wo  - 
man  living  in 
C*  i  but  con- 
tinued to  serve 
his  master  by 
day  in  S,  and 
to  lodse  with 
his  wife  in  C. 
until  the  ap- 
prenticeship 


SSS.  Si.  CuiJibert'sv:  fVestburg,  M.  T.  93  6.S.  Bvrr.  &€.«». 
*^  S.f  being  settled  in  St,  C^  was  bound  an  spprcntioe  on  the  4di 
ef  December  17 53^  by  indenture  of  that  date,  to  Cy  who  then  aid 
for  several  years  before  resided  in  9F^  but  whose  legal  setdcnent 
was  at  H.9  a  neighbouring  |>arish ;  and  he  entered  into  thewrncs 
of  C.  on  the  said  4th  of  December.  C,  having  been  some  jesn 
before  applied  to  by  the  parish-officers  of  fV.  to  obtain  a  certincstt 
from  i/.  (which  he  then  promised  to  do),  did  afterwards,  oo  tiie 
fiGth  day  of  the  same  month  of  December^  obtain  a  certificate  fnio 
/f.,  acknowledging  him  to  be  their  inhabitant  legally  settled: 
which  certificate  was,  the  same  day,  delivered  to  the  overseen  of 
W.  The  pauper  continued  with  and  served  C,  under  the  is* 
denture,  from  the  said  4th  day  of  December^  for  and  doriag  the 
space  of  three  years ;  and  resided  all  that  time  with  C  in  fF.— 
Lord  AfAKSFiELD  delivered  the  opinion  of  the  Court;  which  he 
said  was  agreeable  to  their  sentiments  Jntimated  upon  die  srgv 
ment :  for  their  opinion,  he  said,  upon  this  binding,  so  circon* 
stanced  as  is  stated,  and  a  service  of  only  22  days  uaSer  it,  by  the 
apprentice  in  FT.,  was,  **^  That  he  has  gamed  no  settlement  ther&" 
For  it  is  in  the  nature  of  a  condition  precedent  to  the  gsiniogsny 
settlement  at  all,  *<  That  the  apprentice  must  have  been  bound  ts, 
and  served  for  40  days,  a  person  who  did  not  come  into  or  reside 
in  the  parish  by  means  or  licence  of  a  certificate:"  and  a&  in  the 
present  case,  this  precedent  condition  has  never  been  performed) 
he  cannot  have  gained  a  settlement.  And  it  is  distingaishshie 
from  the  case  to  which  it  has  been  compared,  of  a  servant  liired 
when  unmarried,  and  marrying  before  his  year  is  expired  (which 
has  been  hoiden  not  to  prevent  his  settlement) ;  because  there  the 
event  was  subsequent  to  the  contract,  which  was  complete  sod 
strictly  regular  when  entered  into,  and  required  no  precedent  con* 
dition  of  that  kind ;  it  being  only  necessary  to  be  nnmarried  when 
hired :  so  that  in  that  case,  it  is  in  the  nature  of  a  condition  suh* 
sequent.  But  this  is  a  condition  precedent ;  and  the  apprentics 
is  under  an  absolute  disability  of  gaining  a  settlement^  unleuhe 
be  bound,  and  serve  40  days  to  a  man  who  did  not  come  into  •* 
rende  in  the  parish,  by  means  or  licence  of  a  certificate;  which 
this  pauper  has  not  done :  and,  consequently,  he  has  gsiaed  bo 
setdement  by  this  service. 

589.  Rex.  v.  SpoUandy  H.  T.  5  G. S.  Burr.  S.  C.  5Sn. --^ 
pauper,  when  a  boy  of  about  14  years  of  age,  was  legally  boosd 
an  apprentice  by  his  father  to  one  O.,  of  C,  a  certificated  penes 
from  M.  to  C  ;  and  served  his  master  in  C.  for  some  years :  thee 
he  removed  with  his  master  into  S.  /  where  he  served  hion  40 
days  and  upwards;  and  then  was  married  to  a  young  woniD 
whose  parents  lived  in  C.  .*  and  till  the  expiration  oif  the  ap[w^ 
ticeship,  which  was  upwards  of  half  a  year,  he  daily  wotkeA  with 
bis  roaster  in  8./  but  went  and  lodged  with  his  wife^  st  her 
parentis  house  at  C-^Lord  Mansfibls:  It  is  admitted,  thet 
the  i^prendce  gained  a  settlement  in  iS.  My  present  tboaghtt 
Upon  this  case  are  these :  The  master,  die  certificateHiian  fron  M* 
to  C,  gained  no  new  settlement  in  S.  .•  and  the  pauper  still  re* 
mained  an  apprentice  to  this  certificate-man.  loe  ^""'^^^J^ 
still  go  back  to  C,  the  parish  to  which  he  was  certificated.  Th^ 
fore,  I  think  at  present,  that  the  apprentice  could  not  gain  a  tt^ 
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devenft  in  C«— And  thk  Court  was  of  opinion  that  ha  had  expired.    Tiie 
|Miwd  a  seltleaieftt  in  iS*  apprentice 

pm^tHdtBmot  by  this  ramovtl  and  rendence  in  B,,  notwiliifltanding  tlie  oeitificate.     Cald.  98. 

59a  Ramuff  V.  Si.  MkhaePi,  E.  T.  9  G.  S.  Burr.  S.  C  6W.  —   An  apprentice 
B»  waf  bound  apprentice  by  indenture,  for  four  years,  to  K,y  of  who  haa  lerved 
the  parish  of  A,  8, ;  with  whom  he  there  served  and  resided  for  ^^^  y**"  ^u^ 
three  years ;  and  then  it  was  agreed  between  the  said  K.^  B.,  and  ^^'^^  ^  ^ 
ooe  Di,  that  B.  should  work  with  D.  the  remainder  part  of  the  ap-  I^i^^^!^^ 
prentioeship ;  for  which  K.  was  to  receive  2s. *a  weeK.     He  served  ment  by  eerv- 
and  resided  with  him  accordingly  in  the  parish  of  R. ;  and  D.p  ing  tfae  nmatn* 
doring  tlie  whole  time,  resided  within  that  parish,  under  a  certi-  ^'  ^  ^>  ^"»«» 
icate  from  the  parish  of  St.  G.    The  question  was,  Whether  the  *[^1^  ^* 
nsidence  in  R.  was  under  the  certificate  ?  —  Lord  Mansfield  t  ter^^neent  to 
Tldi  qaestion  is  olainer  than  any  argument  can  make  it.     The  end  actrtifiaue-maH 
isd  intention  of  this  act  of  parliament  was  to  prevent  certificate-  in  a  different 
penoDsfirom  bringing  a  charge  upon  the  parishes  into  which  they  pvish. 
caoie  fay  certificate.     How  can  it  be  imagined,  then,  that  another 
nas's  apprentice  should  gain  a  settlement  by  serving  him  in  that 
jMiish,  when  his  own  apprentice  is  made  incapable  of  doing  so  ?  — 
Mr.  Justice  Yates  :  The  intention  of  this  act  of  parliament  is, 
riiat  the  certificate-man  shall  not  be  the  instrument  of  the  ap* 
preatice's  gaining  a  settlement  in  the  parish  to  which  he  himself 
cuae  by  certificate  ;  though  he  may,  indeed,  be  an  instrument  of 
hit  gaining  one  in  a  third  parish  :  as  in  the  case  of  Rex  Y.Petham.{a)  (a)Jnu,^\,585. 
%^  in  the  case  of  Rex  v.  East  Bridgeford  (6),  East  Bridgefard  was  (b)Ani€,pi.S61. 
•  third  parish,  and  not  ^the  parish  to  which  Edxvard  George,  the 
wigBor  of  the  apprentice  to  Bag^nleyr^w^  certificated.    There 
is  nothing  in  the  case  of  Eatt  Bndgeford  which  contradicts  the 
pontion,  that  no  certificate-man  sliafl  be  the  instrument  of  an  ap* 
prentice's  gaioing  a  settlement  in  the  same  parish  into  which  he 
himself  came    under  certificate.  — -  Mr.  Justice  Aston  :     The 
priooif^e  is,  that  the  certificate-ipan  shall  net  be  an  instrument  of 
hwthentiig  the  same  parish  with  the  apprentice ;  but  there  is  no 
Mtoppel  or  conclusion  between  the  parish  thai  gave  the  certificate 
and  a  third  parish.  —  Mr.  Justice  Willbs  concurred. 

m.Rexy.Weddinglon,  E.T.  14 C?.  3.  Bvrr.  S.C.766 — The  ^Js^^* 
pauper  was  born  in  the  parish  of  C,  where  his  father  then  resided  pe^^n  who  is 
under  a  legal  certificate  from  the  parish  of  fV.,  and  where  he  (the  bound  eppren- 
fittber)  stilV  resided  under  the  certificate.    In  June  1748,  the  pauper,  uce  in  the  cer- 
bdng  then  of  the  age  of  eight  years  and  a  half,  bound  himself  ap-  t*ficated  parisli, 
pi«iitice  by  indenture,  with  his  father's  consent  (who  was  a  party  3^*^^^^!^" 
to  the  indenture,)  to  M.,  of  C,  for  seven  years ;  and  servea  him  cancelled,  WnS 
tfaerein  under  the  indenture  one  year  and  a  half:  and  then  the  in*-  himself  appren. 
denture  was  destroyed,  by  consent  of  the  master,  the  father,  and  tice  in  a  differ- 
tba  apprentice.    The  pauper,  within  half  a  year  afterwards,  bound  f °^  parish,  and 
kinaelf  apprentice  by  indenture,  with  his  father's  consent,  to  M.,  '^^L^"** 
^  the  parish  of  ^.,  for  seven  years ;  and  served  him  in  the  said  ^  Ihe*Mcond 
fviih,  under  the  said  last-mentioned  indenture,  four  years ;  and  indentures,  h« 
then  this  indenture  was  destroyed  by  consent  of  the  master,  the  may  afterwards 
Wier,  aad  the  apprentice.    The  pauper,  after  this,  returned  into  g«n  *  »"!«- 
€n  and  bound  himself  apprentice,  by  indenture,  to  one  S..  for  two  ™  j"*^}^"^"* 
years,  and  duly  served  S.  in  the  said  parish,  under  the  said  last*  ^  ^^!dahio^ 
tationed  indenture,  the  whole  of  the  said  two  years.     The  which  his  father 
pisper,  in  about  three  years  next  after  the  expiration  of  his  said  was  certificated, 
apprenticeship  to  the  said  S.,  hired  himself  for  a  year  to  Z*.  6'.,  of  Rex  »•  Sutton, 

y  II    ^  ante,  |>l.  461. 
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Ibe  md  parish  of  C. ;  j»ad  duly  serred  liim,  in  die  ume  ptmb^te 

a  year«  under  the  said  hiring.  —  And  the  Court  was  of  opinion 

that  the  indentures  had  heen  legally  dissolved,  and  that  the  psnper 

had  gained  a  settlement  in  C;   and  the  orders  removing  tben 

from  that  place  to  Ws  were  quashed. 

If  an  appran-      .    592.  Rex  v.  St.  Peters,  in  Derby  y  E.  T.  26  G.  3.  1  J.  R.  218. 

ticebeboundto  .^  The  pauper,  on  the  5th  of  November  1751,  was  bound  ap- 

a  ccrtifiate.       prentice  for  seven  years  to  Finn  in  the  parish  of  All  Saintt,  to 

andTthe  cer-        wliich  place  P.  had  a  certificate  from  the  parish  of  Smaiiey,   The 

tifying  parish      pnuper  served  his  master  in  A.  S,  about  five  years  and  a  balf^  And 

give  the  master    the  master  with  his  family,  at  Lady-day  17579  removed  to  C,  where 

a  new  certificate  he  resided  till  the  14th  of  January  1758,  when  S.  granted  P.  t 

toB.,the^      certificate.     Between   Lady-day  1757  and  the  lith  of  i/asssry 

ae(ua!^^b7  *  ^758,  the  pauper  served  his  master  upwards  of  40  days  is  C. 

■ernng  bis         P^t  the  master,  never  returned  to  A.  S^,  but  continued  at  C.  under 

master  the  last     tlie  certificate.     The  pauper  returned  to  A*  S.  in  the  summer  of 

40  days  of  his     .1758,  and  served  his  master  there  upwards  of  40  days  ailer  S.M 

**'Ah"  fA        granted  the  certificate  to  C.    The  Sessions  were  of  opinion,  thit 

^      ^     '        the  pauper  gained  a  settlement  by  such  last  service  in  A.  S,   The 

only  question  was,  Whether  the  second  certificate  to  the  psrisb  of 
.C.  discharged  the  former  one  to  the  parisli  of  A.  S^t  they  bsving 
both  been  given  by  the  parish  of  5.?  — The  Court  wai  rf 
opinion  that  this  question  was  determined  by  the  case  of  Res  v* 
(a)Poit,  pL757.    The  Inhabitants  o/Birdham.  (a) 

If  an  apprentice  593.  Rex  v.  Hinckley  (6),  T.  T.  31  G.  S.  4  T.  JR.  S71.  — iP«^ 
to  a  certificaie'  borough  was  bom  at  F-f  { where  his  father  was  legally  settled,)  asd 
jjenon  be  as-  ^^  nine  years  old  was  bound  a  parish-apprentice  toP.of/fiyvlM 
signed  to  a  ^^  residing  at  H.  under  a  certificate  from  C.  The  pauper,  after 
iT^sraie  serving  part  of  his  time  with  P.,  was  assigned  by  him  to  /#•»« 
parish,  he  can-  legal  parishioner  of  i/.,  under  an  agreement,  by  which  i/.  wai  to 
not  gain  a  set-  pay  is,  A  week  to  P.,  and  which  sum  was  paid  accordingly.  He 
dement  in  that  served  H.  in  H.  above  40  days  before  he  left  him.  —  Lord  Kii- 
paririi  by  senr-  ^^ j,  q^  j^  delivered  the  unanimous  opinion  of  the  Court  H^e 
mLter."*^"  question  in  this  ca^  is,  Whether  any  settlement  was  obtained  by 
SlC  Albert's  ^^^  apprentice  by  his  service  under  his  second  master,  who  was  • 
'Wes^ury  ante  P«'ishioner  of  H.,  in  that  parish,  his  first  master  by  whom  be  wai 
pl.588.  '  ^  assigned  having  been  certificated  thereto?  The  first  impreaiioa 
Romse  jtf.  St.  made  upon  my  mind  was,  that  as  the  last  40  days  of  the  appro* 
Michael,  anu,  ticeship  were  served  under  a  person  who  was  not  under  the  dii- 
pi.  5S0.  ability  of  the  certificate,  such  service  gained  a  settlement;  birt 

upon  looking  more  fully  into  the  authorities  cited,  on  which  1  had 
formed  my  first  opinion,  and  adverting  more 'particularly  to  the 
words  of  the  statute  of  Annej  I  am  disposed  to  think  that  a  asttk* 
ment  was  not  acquired  by  the  service  under  the  indenlore  with 
the  second  master  in  i/.,  although  he  were  not  residing  th^e 
under  the  certificate.  And  that  opinion  which  we  have  formed 
proceeds  principally  on  the  words  of  the  statute  of  Anne,  and  toe 
view  with  which  it  was  passed.  By  the  general  tenor  of  the 
certificatC'-act,  persons  settled  in  one  parish,  bringing  a  certificate 
with  them  into  another,  have  a  right  to  remain  there  until  th^ 
become  chargeable ;  and  the  parish  to  which  such  certificate  » 
granted  cannot  refuse  to  receive  them.  But  the  mischief  waf» 
that  though  the  certificated  persons  themselves  could  not  gain  * 
settlement  in  that  parish,  yet  they  were  the  means  of  conferring 

(6)  See  Res  v,  Catciby,  ;wi/,  pi.  727. 
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mUmeaU  on  oihert^  by  takii^  tervanto  and  apprentiees,  which 
was  thought  to  be  a  great  hawhip  on  those  parishes,  wKo  were 
boimd  to  receive  them  under  the  certificate.  Therefore,  to  pro- 
vide against  that  inconvenience,  the  12  Ann.staU  1.  c.  18.  was 
psswd ;  which,  after  recitine  the  8  &  9  fF.  S.  c.  SO.  and  that 
«  maoj  persons  obtaining  and  bringing  such  certificates  do  fre- 
**  qaeatlj  take  apprentices  bound  by  indenture,  and  hire  and  keep 
'*  servants  by  the  year,  who  by  reason  of  such  apprentices  and 
"  lervices  do  gain  settlements  in,  and  become  a  great  burthen  to, 
*'  such  parishes,  &c.,  though  such  masters  coming  with  such  cer- 
^  tificates  have  by  virtue  thereof  no  settlements  m  such  parishes,'' 
Ac. ;  for  remedy  it  enacts,  "  that  if  any  person  whatsoever,  who 
« shall  be  an  apprentice  bound  by  indenture  to,  or  shall  be  a  hired 
'<  servant  to  or  with,  any  person  whatsoever,  who  did  come  into 
'^  or  shall  reside  in  any  parish,  5c c.  by  means  or  licence  of  such 
"  certificate,  and  not  afterwards  having  gained  a  legal  settlement 
*^  in  such  parish»&c.  such  apprentice  by  virtue  qfsudi  apprenticeship^ 
"  indenture,  or  bindings  any  such  servant  by  being  hired  by,  or 
*'  serving  as  a  servant  as  aforesaid  to,  such  person,  shall  not  gain 
^  or  be  adjudged  to  have  any  settlement  in  such  parish,  &c.  bu 
*'  rmwn  ^  such  apprenticeship  or  bindings  or  by  reason  of  such 
**  hiring  or  serving  tJierein ;  but  every  such  apprentice  and  servant 
'*  shall  have  his  and  their  settlementa  in  such  pariah,  &c.  as  if  he 
"  or  they  had  not  been  bound  apprentice  or  apprenticeSf  or  had  not 
"  been  a  hired  aervant  or  servants  to  such  person  as  aforesaid." 
There  has  never  been  any  precise  determination  on  this  point; 
and  therefore  we  think  it  better  to  abide  by  the  words  of  the  act, 
(ma  whence  the  intention  of  the  legislature  can  best  be  collected* 
And  the  act  having  expressly  .provided,  that  persons  bound  ap- 
praatices  to  certificated. men  shall  not  **  by  virtue  of  such  appren* 
yiceskipp  indenture  or  binding^'*  gain  a  settlement  in  such  partsh,  it 
is  necessary  that  the  binding  Sioiud  be  such  as  would  be  capable  of 
conferring  a  settlement  by  service  under  the  original  master  in 
that  place,  otherwise  no  settlement  can  be  gained  there  by  virtue 
ihere^.  For  the  legislature  intended,  that  no  act  whatever  of  tliia 
MrtJkme  by  a  certificated  man  should  help  to  bind  the  pariah. 
As  to  the  case  o£  Rex  v.  Petham  (a),  where  it  was  held  that  the  (a)Jni€9phSB5* 
apprentice  of  a  master  certificated  to  Tenterden  might  gain  a  set* 
uement  under  an  assignment  to  a  second  master  residing  at  £., 
which  was  a  third  parish ;  that  does  not  govern  the  present ; 
hecause  it  doea  not  interfere  with  the  policy  of  the  statute  of 
Anne ;  for  the  parish  of  L.  had  not  received  the  original  master 
hy  force  of  the  certificate,  and  therefore  had  no  right  to  avail  them- 
^ves  of  the  provisions  of  that  statute,  which  was  intended  for  the 
pviection  of  the  certificated  parish.  But  here  the  words  of  the 
ctfttnte  cover  H,  in  the  broadest  manner,  to  prevent  any  burthen 
<^ng  on  that  parish,  on  account  of  their  obligation  to  receive 
the  certificated  person.  The  other  case  principally  relied  on,  of 
Romsey  parish  (^),  has  no  application  to  the  present  question ;  for  (b)AH»e,pl5&a. 
thoDgh  it  was  contended  generally  at  the  bar,  that  the  statute  of 
Anne  was  confined  to  apprentices  bound  by  indentures  to  cer* 
aficated  masters,  and  claiming  settlements  by  serving  under  such 
snginal  masters,  yet  the  Court  by  no  means  adopted  that  argu- 
JKnt,  but  decided  rather  on  the  ground,  that  no  settlement  could 
he  gained  by  tlie  apprentice;!  througli  the  medium  of  a  certificated 
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penioo  in  that  parith*    Therefore,  as^tbtre  has  beeniicrcltfore  m 

dekermtDatioa  on  thia  point,  as  the  statute  of  Anne  waa  passed  for 

the  expreaa  protection  of  the  certificated  pariah,  and  as  die  words 

of  the  act  are  very  particular  and  poeitive  in  &voar  of  that  parish, 

we  see  no  reason  to  restrain  the  meaning  of  them  to  a  service  wkh 

the  originsd  master. 

The  apprentice       5^U  Rex  v«   Wendey^   H.  T.   38  6. 8.    5  T.  R.  154.  —  The 

of  a  master        pauper,  being  legally  settled  at  fP.,  was  bound  apprentice  to  f/., 

jmngat  A,  who  ^  (j^^  ^^\^  whom  he  continued  two  years*  Before  the  pai^r  wm 

from^B^t^  bound  to  Hm  the  overseer  of  C  told  H.  he  mast  procure  a  certi- 

(felivered  to  the  licste,  OT  they  would  remove  him ;  he  accordingly  before  socb 

parulM)0ioersof  binding  of  the  pauper  procured  a  legal  eertt6cate  from  the  pariA 

A»  may  gain  a    of  2).,directed  to  the,  township  of  C,  acknowledging  i/*  to  be  tfadr 

settlement  by     paridiioner;  bat  nothing  further  passed  between  H,  aad  the 

dcesblpf^'       overseers  <^  C,  respecting  the  certificate,  after  thor  first  wfo- 

aition  to  him  to  procore  one;  he  therefore,  not  being  agun  called 
upon,  did  not  deliver  the  certificate  to  the  overseers  of  C,  and  it 
remained  in  his  hands  without  mention  or  further  notice  daring 
the  whole  time  that  the  pauper  served  him  as  his  apprentice  at  C; 
but  some  time  after  the  pauper  left  //.,  the  certificate  was  de- 
livered by  H.  to  the  overseers  of  C.  The.  Court  of  Quarter  Ses- 
sions confirmed  the  order,  by  whieh  the  pauper  and  his  fisnily 
were  removed  firom  Ckto  IV,  —  Lord  Kbktok  C.  J«  We  cannot 
depart  frcmi  the  express  and  poeitive  wordb  of  the  act  of  parlia- 
inent,  which  are  decisive  of  this  question*  In  the  coastruotioa  of 
some  statutes,  the  Courts  have  thought,  from  considering  the  con* 
text  and  the  words  of  it,  that  some  particular  words 'are  nerelf 
directory ;  but  there  is  nothing  in  this  statute  to  show  that  tlw 
words  commented  upon  should  be  constmed  to  be  directoi^  0Rlf> 
The  statute  says  expressly  that,  **  if  any  person,  who  shall  come 
**  into  any  parish,  &c.  shall  at  the  same  time  procure,  briag,  snd 
**  deliver  to  the  diurchwardens,  &c.  of  the  parish  where  sndt 
'<  person  shall  come  to  inhabit,  a  certificate,"  &c. ;  tlie  act,  there* 
fore,  requires  a  delivery  at  the  time  when  the  pauper  goes  'oM 
the  certificated  parish ;  and  it  is  essential  to  the  interest  of  ibsi 
pariah  that  it  should  be  delivered,  as  the  withholding  it  from-ihcn 
tor  a  time  may  be  the  means  of  introducing  frauds.  The  case  of 
(«)Pasi,pl.7l6.   R^^  V*  BHckingkam  (a)  only  decided  that  a  certificate,  though  not 

delivered,  was  an  acknowledgment,  by  the  parish  g^ranting  it,  that 
the  pauper  was  settled  with  them  when  it  was  given,  but  dki  not 
determine  that  it  prevented  the  pauper  gaining  a  settlement  in  the 
certificated  parish  after  it  was  granted.  -—  Bodi  orders  quashed. 
AcerUficate  595.  Rex  v.   Hampton,  E.T.   88  6.8.   5  T. /?•  266. -- In  tlis 

eitendi  to  a       year  1755,  DtiffhU  and  Mary  his  wife,  came  to  reside  in  the 


'^^'•2™!?'  •  *^  ^'^  under  and  by  virtue  of  a  certificate,  dated  the  lOdi  rf 
wMmnted^  '*  jAuguit  1755,  granted  by  the  churchwardens  and  overseers  of  the 
and  no(H>pren-  V^^^  ^^  ^^  parish  of  T.,  and  duly  allowed,  &c.  acknowledgii« 
ticetosucfa  y.  2>.  and  M.  his  wife,  to  be  inhabitants  legally  settled  in  J* 
wife,  after  the  After  the  granting  of  the  certificate  M.  D.  died ;  and  J.  A 
bu8band*g  married  a  second  wife,  named  Af.,  on  the  i4th  of  Jprd  ITIU 

atlSle^t^"  with  whom  he  continued  to  reside  in  //.,  until  the  September  fti- 
the  Gerti6cated  owing,  and  then  died,  leaving  the  second  Af.  D*  him  survrnm 
pariilu  who  continued  to  reside  in  the  parisli  of  //.,  and  who,  on  the  Sw 

2£ast,2Si.       of  August  1791»  took  R.  an  apprentice,  being  a  poor  girl  of^ 
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pariik  of  Si.  M.^  who  was  regukrij  bcrand  to  her  by  indenfure 

bf  the  parish-oiicera  of  St.  3f.,  till  she  shoald  attain  the  age 

«r  21,  or  day  of  marriage*     The  apprentice  served  under  the 

iodeaCttres  in  i/,,  upwards  ii€  40  days,  when  her  mistress,  the 

second  Af.  D.9  died. — Lord  Kenton  C.J.    The  question  arises 

en  the  statute  12  Ann.  st.  1.  c*  18.,  and  it  it,  whether  the  pauper 

could  gain  any  settlement  in   //.,  by  serving  there  under  the 

iodeDtoree  of  apprenticeship  to  the  second  wife  of  the  certifi* 

cased  person  from  T. ;  and  I  am  of  opinion,  that  she  gained  no 

setdcoaent  there  by  such  service.    It  has  been  dteided  that  a 

pariah-certificate  extends  to  those  who  were  not  originally  in» 

doded  in  it  as  members  of  the  iamily  at  the  time  when  it  was 

given.    la  the  Skerhcme  case  (a)  it  was  determined  that  children,   {u)Posi^  pl.733. 

bom  after  the  gnmtiog  of  the  certificate^  fell  within  the  protection, 

if  it  may  be  so  called,  or  rather  (in  that  case)  the  disability  of  the 

ecstificate ;  and  that  they  could  not  gain  a  settlement  in  ^e  cer* 

tificated  parish  by  hiring  and  service.    Now,  in  point  of  reason,  I 

eamiot  distinguiMi  this  case  from  that :  for  beyond  all  doubt  the 

certificate  extends  to  the  second  wife ;  she  is  part  of  the  family 

of  the  certificated  person.    In  the  ctise  if£  Rex  v.  Datiingitm  {0)  (6)PoK,pl.7'i2. 

we  said  that  the  certificate  only  extended  to  those  who  constituted 

a  part  of  the  family  of  the  person  to  whom  it  was  given ;  and 

when  the  children  of  that  person  married  and  settled,  and  became 

the  heads  off  other  families,  the  families  descending  from  them 

csold  not  claim  the  protection  of  the  certificate;  because  they 

were  the  members  of  a  difierent  family  from  that  to  which  the 

certificate  was  ffiven.     But  I  think  that  the  case  of  Rex  v.  iSler- 

Asratf  decides  this;  there  a  child,  born  after  the  giving  of  the 

ecrttfcatey  was  held  to  be  included  in  it,  and,  cooseqoentlyy  oould 

not  acquire  a  settlement  in  that  parish  by  hiring  and  service:  so 

here,  the  second  wife  was  ingraited  into  and  formed  part  of  the 

faiily  of  the  paier^/amilku  ;  and  no  apprentice  or  servant  could 

gain  a  settlement  by  serving  her  in  that  parish  to  which  the  cer- 

tjficate  was  given. —  Bitllbk  J.    I  eonlbss  this  case  strikes  me  in 

a  different  Tight  from  my  Lord  Chief  Justice;  I, think  that  the 

reasons  given  in  Rex  v.  DatHm^em  decide  this  case  and  prove 

that  the  |Miuper  gained -a  settlement  in  H.    The  certificate  was 

oriiginaily  granted  to  A.  and  his  wife,  who  was  named  in  it ;  she 

died,  the  husband  then  married  another  wife,  who  survived  him ; 

and  onder  this  second  wife  this  pauper  claims  a  settlement  by 

appreDtioeship.    I  agree  with  the  proposition,  according  to  Rex 

V.  Shnrhame^  that  when  the  husband -married  the  second  wife  she 

became  a  part  of  his  family,  and  as  such  was  protected  by  the 

certificate ;  and  so  she  continued  as  long  as  she  remained  a  part 

«f  hia  family.    But  I  consider  the  certificate  operating  in  fiivonr 

of  die  man  and  his  family,  as  long  as  any  of  the  members  of  It 

Mttained  part  of  his  family :  but  when  the  husband  died,  the  wife 

was  MO  longer  a  part  of  his  family,  but  might  have  b6en  removed 

back  US'  his  parish.    And,  consequently,  any  person  serving  with 

ber  tiiere  as  an  apprentice  after  that  time  might  ^n  a  settlement 

by  sack  apprenticeship. — Gross  J.    The  question  in  this  case 

%  Whether  the  apprentice  of  the  wife  of  a  certificated  person, 

vuTiod  to  him  after  the  certificate  granted,  and  taking  the  ap* 

pfsntice  after  her  husband's  death,  gains  a  settlement  in  the  parish 

to  which  the  certificate  was  given  by  a  residence  of  40  days  in 
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that  pHriiih  under  the  binding  by  indenture' of  apprenticedup? 
This  question  depends  on  the  true  construction  of  S&9^.S. 
C.90.  H.;   9Sc\0fV,3.c.U.;   and  12  Ann.  a. I.  cAS.k2.    By 
the  first  of  these,  (8  &  9  W,  S.)  if  any  person  shall  come  into  anj 
parish  or  place  there  to  reside,  and  at  the  same  time  briog  and 
deliver  to  the  officers  of  the  parish  or  place,  a  certificate,  thereby 
owning  and  acknowledging  the  person  mentioned  in  that  certificatei 
to  be  an  inhabitant  legally  settled  in  that  parish,  townshipi  or 
place,  every  such  certificate  shall  oblige  the  said  parish  or  place 
to  receive  and  provide  for  the  person  mentioned  in  the  certificate, 
together  with  his  family,  as  inhabitants  of  that  parish  ;  and  then, 
and  not  before,  it  shall  be  lawful  for  such  person  and  his  children, 
though  bom  in  that  parish,  not  having  otherwise  acquired  a  legal 
settlement,  to  be  removed,  conveyed,  and  settled  in  the  parish  or 
place  from  whence  such  certificate  was  brought.    It  is  obsenrable 
that  nothing  is  contained  in  this  act,  respecting  the  wife  of  the 
person  named  in  the  certificate  (unless  she  is  herself  named),  but 
as  she  may  be  considered  to  be  included  in  the  words  *<  his 
fiimily  ;*'  and  yet,  undoubtedly  in  law,  the  parish  giving  the  cer- 
tificate is  bound  to  provide  for  the  wife,  whether  she  be  named  in 
it  or  not,  or  whether  a  part  of  his  family  when  the  certificate  wai 
given ;  and  the  parish  to  which  the  man  comes  cannot  remove  the 
wife  firom  the  husband,  resident  under  the  certificate.    Upon  this 
act  a  doubt  arose  by  what  act  a  person  coming  to  reside  within  a 
parish  by  virtue  of  a  certificate  might  procure  a  legal  settlement; 
and  in  the  very  next  year,  the  parliament  passed  an  act,  9&10WS 
ell.  to  obviate  the  doubt,  and  in  the  preamble  stated  the  doubt 
in  the  way  I  have  stated,  u  e.  by  what  act  a  person  coming  to 
inhabit  or  reside  within  a  parish  by  virtue  of  any  such  certificate 
may  procure  a  legal   settlement;    and  by  that  statute,  which 
(a)i^ipl.783.    Wright  J*  in  Rex  v.  Sherborne  (a),  calls  declaratory  and  explanatoryt 

it  is  enacted  that  no  person  or  persons  whosoever^  who  shall  come 
into  any  parish  by  any  such  certificate,  shall  be  adjudged  by  any 
act  whatsoever  to  have  procured  a  legal  settlement  in  such  paridi* 
unless  he  or  they  shall  really  and  bonS  fide  take  a  lease  of  a  tene* 
ment  of  the  value  of  10/.  fer  annum^  or  shall  execute  an  anouil 
office  in  such  parish,  being  legally  placed  in  such  office.  lo  £. 
15  G.2.  that  case  Rex  v.  She^ome  came  on;  and  it  arose  uoon 
the  construction  of  these  statutes.  The  question  was,  Wbetoer 
the  son  of  a  certificated  person,  born  of  a  second  wife,  after  die 
certificate  granted,  could  gain  a  settlement'  in  the  parish  into 
which  the  father  came  with  the  certificate  by  service,  and  in  any 
other  mode  than  the  two  pointed  out  by  9  &  10  W,S.  u  e,  renting 
a  tenement  of  I0l,per  annum^  or  executing  an  annual  office?  H 
was  held  that  the  8  &  9  fT.S.  extended  not  only  to  the  certifidite- 
man,  but  to  all  his  family,  and  all  his  children;  and  they  held 
that  this  child,  although  not  coming  into  the  parish  when  the 
fiither  came,  yet  being  afterwards  in  the  parish  as  part  o(  hii 
father's  family,  was  within  the  above  statutes.  This  is,  in  efiect,  • 
determination  that  not  only  the  persons  named  in  the  certificate, 
but  every  person  of  the  future  family  of  the  person  to  whom  it  tf 
granted,  are  within  the  above  statutes.  The  case  before  the 
Court  is.  Whether  a  person,  who  has  served  an  apprenticeship  to 
a  second  wife  married  to  a  certificate-man  after  he  came  into  the 
parish,  and  when  she  was  his  widow,  thereby  gains  a  settlement. 
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TbecaiM  of  an  apprentice  to  a  certificated  person  is  provided  for' 
bj  10  Ann,  <^.  1.  c.  18.  The  preamble  of  which  is  thus ;  I  read  it 
becaiue  an  argument- arises  upon  it|  which  appears  against  tnj 
opioion  10  the  present  case :  ^*  Whereas  many  persons^  obtaining 
« iDd  bringing  such  certificates,  do  frequently  take  apprentices 
^  bound  by  indenture,  and  hire  and  keep  servants  by  tne  year, 
"who  by  reason  of  such  apprenticeships  and  services  do  gain 
"  settleroents  in,  and  become  a  ^reat  burthen  to,  such  parishes, 
"  &C.,  though  such  masters  commg  with  such  certificates  have  by 
"  ?irtue  thereof  no  settlements  in  such  parishes,  for  remedy  thereof 
"  it  u  declared  and  enacted,  that  if  any  person  whatsoever,  wh6, 
*'apon  or  after  the  24th  June  1713,  shall  be  an  apprentice  bound 
"  by  indenture,  or  shall  after  the  said  24th  of  June^  be  a  hired 
"  lervant  to  or  with  any  person  whomsoever,  who  did  come  into  or 
**  shall  reside  in  any  parish,  township,  or  place  by  means  or  licence 
**  of  such  certificate,  and  not  afterwards  havins  gained  a  legal 
*^  settlement  in  such  parish,  such  apprentice  by  virtue  of  such  ap« 
'^  prenticeship,  indenture,  or  bindinff,  and  such  servant  by  being 
"  hired  by  or  serving  as  a  servant  as  aforesaid  to  such  person,  shall 
'^  not  gain,  or  be  a^udged  to  have,  any  settlement  in  such  parish, 
'*  township,  or  place,  by  reason  of  such  apprenticeship  or  bmding, 
"  or  by  reason  of  such  hiring  or  service  tnerein,  but  every  such 
*  apprentice  and  servant  shall  have  his  and  their  settlements  m  such 
**  parishes,  townships,  or  places,  as  if  he  or  they  had  not  been 
''bound  apprentice  or  apprentices,  or  had  not  been  a  hired 
**  serfsnt  or  servants  to  such  person  as  aforesaid/'  The  question 
tiien  is,  Whether  the  widow,  to  whom  the  pauper  was  an  appren- 
tice, came  inte  or  resided  in  this  parish  by  means  or  licence  of 
the  certificate  given  to  her  husband  ?  The  case  I  have  cited  goes 
I  great  way  to  determine  this ;  the  child,  bom  after  the  certificated 
person  came  into  the  parish,  was  considered  within  the  statute  of 
WUliam,  because  he  was  part  of  his  family,  and  resided  as  part  of 
tbefiunilyin  the  parish;  so  here  the  widow  had  been  equally  a 
pvt  of  the  family  of  the  certificated  person,  had  as  such  com- 
municated to  her  her  husband's  settlement,  could  be  removed 
*ith  her  husband  to  that  settlement,  and  no  where  else ;  and, 
therefore,  her  case  seems  to  me  upon  principle  not  to  be  distin- 
guishable from  the  case  of  her  child ;  if  it  can,  this  is  remarkable, 
that  the  mother  can  be  removed,  although  the  child  cannot,  and 
flttt  the  apprentice  to  the  child  can  gain  no  settlement,  although 
it  is  argued  that  the  apprentice'  to  the  mother  can.  This  case 
comes  directly  within  the  words  of  the  enacting  clause  of  the 
statute  of  Annct  which  are,  *'  The  apprentice  or  hired  servant  to 
**  any  person,  who  did  come^  or  shall  reside,  in  any  parish  by 
"means  or  licence  of  such  certificate."  When  this  woman 
^me  the  wife  of  the  certificated  man,  and  part  of  his  family^ 
the  had  a  right  as  such  to  reside  there,  and  was  there,  as  the 
child  in  the  case  cited  was,  by  means  or  licence  of  the  certificate. 
It  may  be  siud  that  the  words  of  the  preamble  state  the  case  of 
P^nons obtaining  and  bringing  such  certificates;  the  answer  is, 
^  the  words  of  the  enacting  clause  very  wisely  extend  the  case 
l^persoDs  coming  or  residing  in  the  parish  by  means  or  licence  of 
■e  certificate,  for  an  obvious  reason,  that  it  might  extend  to  the 
apprentices  and  servants  of  the  children  of  certificated  persons^ 
"oru  after  the  father  comes  into  the  parish ;  that  it  may  extend  to' 
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the  case  of  sn  apprentice  to  a  second  wife  not  named  in  the  cow 

tificat^y  who  may  huppen  to  be  living  in  a  parwh  in  Im,  a  fim 

Hie  trado*}  and  other  catefl  of  the  like  sort-    It  naj  likewise  be 

said^  thai  at  the  time  of  the  service,  she  is  not  to  be  said  to  fae 

residioff  by  means  of  the  certificate,  because  her  husband  was 

d^ui :  Mi  she  is  to  be  considered  as  much  resident  there  by 

means  of  the  certificate,  as  the  child  in  the  case  cited  was;  the 

was  part  of  her  husband's  family,  and  is  neither  to  be  rcawicd 

from  the  othw  part  of  it,  nor  to  be  distinfniished  from  it,    Fnsi 

these  statutes  the  principle  and  policy  of  we  law  is  this ;  to  enable 

men  who  can  get  a  livelihood  in  a  parish  to  which  they  do  aol 

belong,  and  cannot  get  one  in  that  which  they  do  belong,  to  go  to 

the  former.    The  law  obliges  the  former  pari&  to  receive  a  penon 

belonging  to  the  latter  and  his  family,  if  he  bring  with  hun  Us 

certificate  of  the  parish  to  which  he  belongs :  and  such  penoii 

and  all  his  family  shall  reside  in  the  parish  to  which  the  certificate 

is  given  till  they  are  dmrgeable :  and  then  and  not  before  can 

they  be  removed.    In  return,  the  law  holds  out  to  the  psriifa 

receiving  the  person  and  his  family  with  the  certificate,  sn  io« 

demnity,  that  neither  he  nor  any  part  of  his  family  that  then  is, 

or  thereafter  shall  be,  shall  bring  any  burthen  upon  the  psriik 

The  widow  at  the  time  of  his  death  was  a  part  of  the  faniilT»  vmI 

so  continued  till  she  married  again,  or  deserted  &e  right  she  had 

under  the  certificate.    And  tlus  is  an  answer  to  a  question  pat  at 

the  bar,  whether  if  ^e  had  married  again,  her  husband  could  baie 

been  considered  as  resident  under  the  certificate?    €ertainly  noC 

After  her  marriage  she  takes  iier  husband's  settlement;  upon  a 

second  marriage  that  is  gone;  and  she  has  her  second  hiiaband'if 

and  not  the  first  husband's  settlement.     And  when  it  is  said  that 

she  resided  under  the  husband's  certificate  only  during  his  life,  1 

say  it  is  otherwise;  she  is  resident  as  the  child  was  resident;  sd4 

this  has  been  determined  to  be  as  part  of  his  family,  and  ss  sock 

under  the  certificate  as  well  after  as  beTore  biif  death.    Considerisg 

this  woman  as  part  of  her  husband's  family,  she  came  into  tb 

parish,  or  was  resident  there,  by  means  or  licence  oi  the  cer* 

tificate:    the  apprenticeship  to  her  was,  tlterelbre,  within  the 

words  of  the  12  Anne.    It  was  a  burthen  broi^ht  by  sach  real* 

dence  in  the  parish,*  to  which  the  certificate  was  given,  and  agaiat 

which,  upon  the  principle  of  all  the  acts,  the  parish  certifjin^  the 

husband  to  belong  to  them  ought  to  indemnify  the  parish  receiving 

the  husband,  as  a  burthen  brought  upon  it  by  his  wife. 

The  ion  of  a  596.  Rex  v.  Alfreton,   H.  T.    38  G.  3.    7  T.  R.  471 —  ^-.ft 

certificated         was  bom  in  the  parish  of  ;S^.  Mary^  when  his  father  was  so  residiiig 

poww  cannot    there  under  a  certificate  from  A.     Whilst  his  firther  was  resid- 

«""*."*^      ing  in  Si,  M.'s,  the  pauper  was  bound  apprentice  to  C  of  ti* 

o^Scate  pa-     ^""*  parish,  for  seven  years  by  indenture ;  and  afker  serving  bna 

nsh  by  appren-   ^^o  years,  he  was  assigned  to  P.,  of  the  said  parisli.    Six  bmniIdi 

ticeship,  though  before  the  expiration  of  the  apprenticeship,  the  pauper's  fststf 

the  father,  to      and  mother  both  died,  and  the  pauper  continued  to  serve  w 

whom  the  cer-    master.  P.,  the  remainder  of  the  term  In  the  same  parish.  —Low 

^T,^^.   KjinyokCJ.    This  is  an  attempt  on  the  part^theparis^^^^^ 

monthi  before    to  put  a  construction  on  the  certificate*act,  dinerest  troai  0»| 

the  expiration  of  whieh  it  has  invariably  received  ever  since  it  was  passed.    i>^ 

the  apprentice,  rule  was  laid  down  in  the  case  of  Rex  v.  DarUnsionf  interns^ 

••'*?•  '  plain,  that  he  who  runs  may  read.     And  the  Sherborne  esse,  » 
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vhidi  it  w$$  hoUen  that  a  eerUficate  extends  net  only  to  the  S6e  Rex  «. 

p^non  himself  to  wliem  it  is  gr4inted»  but  aitpt^  his  family^  wm  ^^o^  ^^^^ 

ii«tover-rtt)ed,  although  it  waa  explained,  by  that  of  Bex  ¥«.ZXir-  ^^^*'  cm^nS* 

fij^»»(a)    Ail  the  cases  have  said,  that  children  are  part  of  the  (a)Poif,pl.742. 

(mH  of  the  certificated  person,  and  wiUain  the  protection  of  the 

eertiocateact:  in  Rex  ^•'Darlinglon^the  qaestipn  was.  Whether 

or  not  the  certificate  extended  to  grandchildren  ?  .  The  Court 

laid  it  dkl  not>  bat  was  confined  to  the  person  himselfy  and  to  his 

€luldren,  and  that  a  second  generation  was  not  within  the  meankw 

lod  protection  of  the  act.     And  in  the  case  oiRex  ▼•  Heaik  (6)«i  (6)nM/,p]<7ee. 

wjibed  to  adopt  the  doctrine  established  in  the  case  of  Rtx  .¥• 

IkrUngtoH.    But  this  is  an  attempt  to  overturn  all  the  cases  Ufon 

the  subject* — Ashhurst  J.    The  decisions  upon  this  point  are 

deir  and  decisive ;  and  it  would  be  of  dangerous  consequences 

now  to  overset  them*  —  Geose  J.    In  the  case  of  Rex  y.  Hea$hy 

v€  determined  that  a  son  ceased  to  be  part  of  bis  father's  family 

when  he  married  and  became  the  head  of  a  family  himself:  but  this 

case  is  very  distinguishable  from  that>  for  here  the  residence  of  the 

son  in  S<.  Af.'s  was  protected  bv  the  certificate  granted  to  the 

father;  and  to  determine  that  the  son  could  gain  a  settlement 

is  that  parish  by  apprenticeship,  would  be  to  say,  that  all  the 

former  cases  on  this  subject  were  improperly  decided* -— Law«  jSee  u,  ».  siier- 

UKCS  J.    In  contemplation  of  law,  this  son  came  into  the  parisli  borne,  pou^ 

of  8i.  Af.  under  the  certificate ;  now  the  statute  savs,  that  a  person  pi.  73's. 

vbo  comes  into  a  parish  by  a  certificate  can  only  gain  a  settle^ 

meat  there  in  one  of  two  ways ;    but  apprenticeship  is  not  either 

of  those  two  ways,  and,  therefore,  the  pauper  did  not  gain  a  aeb* 

tkment  there. 

Sfft.  fiexv.  Simerbyt  E.  T.    42  G.  3*    ^East^  276—  Richard  A  person  cannot 
S.in  1745,  went  with  a  certificate,  in  which  he  only  was  named,  ^"^  V*^^ 
from  D.  to  5*  /  and  during  his  residence  there  under  that  certi*-  ^ie^STwWi 
ficate,  bis  son  Ralph  S»  was  born,     Richard  S.  died ;  after  whose  the  son  of  a 
death  R^lpkf  his  son,  being  arrived  at  manhood,  followed  the  cerdScated  man 
buiness  of  a  twine-spinner  at  iS.  for  many  years ;  and  about  1780^  continuing  to 
which  was  10  years  after  the  death  of  his  father,  he  engaged  the  '""^  '"Jj* 
{Huper,  i2*  il/.,  as  his  servant  in  the  above  business;  and  the  ^'ahwithhb 
psvper  continued  in  such  service  at  S,  for  1 1  years :  during  which  mother  after  tfac 
period  }ie  was,  whil^t  unmarried,  hired  to  and  served  him  for  a  father's  death, 
year,   Ralph  S.  also,  during  these  years,  hired  a  boy  to  turn  tbe  **  put  of  her 
vheel  necessary  in  twine-spmning.     When  the  pauper  was  hired  *jj™''^'  though 
for  and  served  a  year  as  above  mentioned,  Ralph  S.  was  a  bachelor,  Le,^nd^mfTT- 
vd  lived  in  a  house  at  S*  with  his  mother,  which  she  went  to  and  ing'on  bunncss 
iwted  after  her  husband's  death,  at  about  50s.  a  year ;  and  he  for  himielf ; 
never  left  this  house  or  his  mother,  except  for  a  few  weeks  in  "uch  circum- 
brrsit-time  in  one  year.    The  mother  had  no  concern  in  the  «*«nce8  "«* 
twine-spinning  business;  and  the  pauper  and  the  boy  were  the  emancipaUon?" 
servants  of  Ralph  <S\,  and  not  or  his  mother*  —  Lord  Ellbn- 
sosouGH  C*  J*     The  opinion  which  I  have  formed  does  not  ap* 
pear  to  me  to  clash  with  the  case  of  Rex  v.  Heaih.{c)    There  (c)i>s»si,p].76S. 
there  was  every  thing  which  coukl  well  be  predicated  of  emanci« 
petioa :  the  marriage  of  the  son ;  his  living  in  a  separate  house 
ftom  his  father,  as  the  head  of  a  distinct  family ;  anci  bdng  rated 
^  the  parish  as  such  in  his  own  name*    Here  there  is  nothing  of 
«e  kind ;  while  the  father  was  living  the  son  resided  under  his 
roof,  and  after  the  father's  death  he  continued  to  reside  with  his 
mother,  who  was  the  representative  of  the  father,  and  equalYy 


\  - 
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protected  by  the  certificate.  This  eomesy  then,  directly  widimiiife 
(a)Pottf  pl.744.  principle  of  Rex  v«  Hampton  (a) ;  where  it  was  boldeu  that  ao  ap- 
prentice to  the  widow  of  a  certificated  man,  could  not  gain  a 
settlement  in  the  certificated  pariah  after  the  husbaod's  death. 
If  this  question  had  come  now  to  be  decided  for  the  first  time, 
I  should  have  been  prepared  to  decide  it  on  the  plain  wordi 
of  the  Stat,  of  Anney  referring  to  the  stat.  8  &  9  F.  S.  ^  30l 
and  9  &  10  W.S^  c.  11.,  which  have  been  broken  in  apon  bj 
many  cases,  laying  down  rules  of  construction  much  less  plain 
than  the  words  of  the  statute  itself.  The  stat.  9  &  10  IF.  3. 
'€•'11*  speaks  of  two  methods  only  by  which  any  person 
coming  into  a  parish  with  a  certificate  shall  by  any  act 
whatsoever  be  adjudged  to  have  procured  a  legal  setdemeat 
there ;  those  are  by  taking  a  tenement  of  the  yearly  value  of  lOL, 
or  by  executiDg  some  annual  office  M-ithin  the  parish^  Then  tke 
stat.  12  Ann.  stA.  c.  18.  §  2.  enacts,  that  *<  if  any  person  shall  be 
«<  an  apprentice  bound  by  indenture,  or  be  a  hired  servant  to  aof 
**'  person  who  came  into  (which  extends  to  such  as  came  into  tbe 
**  parish  with  the  person  certificated)  or  shall  reside  in  anv  pariah 
«<  by  means  or  licence  of  such  certificate,"  (which  incluoes  lodk 
persons  as  come  into  the  parish  afterwards,  and  reside  under  the 
protection  of  the  certificate) ;  **  and  not  having  afterwards  gaioed 
**  a  legal  settlement  there,"  (which  was  in  allusion  to  the  methodi 
pointed  out  by  the  stat.  9  &  10  ^.  3.  c.  11.)  *<  such  apprentice  er 
*'  servant  shall  not  be  adjudged  thereby  to  have  a  settlement  ii 
**  such  place,"  &c..  The  object  of  the  legialature  by  these  aoli 
certainly  was  to  protect  the  certificated  parish  from  sostainiiif 
any  new  burthen  by  persons  gaining  settlements  there  wW 
were  residing  there  upon  the  faith  <»  these  certificates,  exoefl 
by  one  or  other  of  the  methods  pointed  out.  I  am,  thercfei% 
decidedly  against  extending  the  construction  of  the  staiatei 
further  than  it  has  been  carried.  Now,  who  can  be  considered  M 
a  person  residing  by  means  or  licence  of  a  certificate,  if  the  iol 
of  a  certificated  man  continuing  to  live  with  his  father's  widow  ia 
the  certificated  parish  is  not  such  a  person  ?  If,  as  in  the  Hemf^ 
ton  case,  the  widow  of  a  certificated  man  were  privileged  to  ood> 
tinue  in  the  parish  under  the  certificate  after  his  death,  as  part  d 
his  family ;  so  must  his  son,  by  the  tome  rule,  who  continued  part 
of  the  same  family.  There  was  no  emancipation  in  this  case  ti 
distinguish  it  from  the  other :  but  it  comes  expressly  within  tlit 
principle  of  the  Hampton  case,  and,  what  is  more  matenal,  it  comer 
directly  within  the  meaning  of  the  statute  of  Anne*  —  Grosb 
A  person  is  within  the  words  of  the  statute  of  Anne  who  is  se 
another  residing  in  any  parish  by  means  or  licence  of  a  cerd' 
Now  here,  R,  S.,  the  son,  either  lived  there  as  part  of  his  firthef' 
or  his  mother's  family  during  all  the  time :  and  it  is  not  den 
that  both  the  father  in  his  lifetime  and  the  mother  after  his  ^^ 
were  residing  in  S*  under  the  certificate.  There  was  no 
cipation  of  the  son,  no  taking  of  another  house  for  himselft  nov 
(ajPMf,pL762.  thing  of  the  sort  which  occurred  in  Rex  v.  Heath  (a);  and  there 
no  pretence  for  saying  that  his  going  out  for  a  few  weeks  at  har- 
vest  time  would  operate  as  an  emancipation.  We  ought  ^}^r 
<»reful  not  to  create  more  doubts  by  refining  away  the*  Deaouv 
of  the  statutes  and  prior  decisions  upon  the  subject.* — ^^^' 
RXNCB  J.  declared  himself  of  the  same  opinion.  — *  Le  Blanc  J* 
We  are  now  called  upon  to  put  a  construction  upon  the  statute 
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IS  iKwe;  and  ts,  in  the  6iity  case  whidi  timied  on  that  bmridi 
of  the  fitatate,  i^x  v.  Hampton^  it*was  holden  that  the  widow  after 
the  husband's  death  was  still  protected  by  the  eerti6cate  as  part 
of'h»  fiimilj,  and  therefore  that  her  apprentice  serving  her  could 
not  thereby  gain  a  settlement  in  the  certificated  parish ;  so  neither 
can  the  servant  to  the  son  continuing  part  of  the  same  family  gain 
a  settlemeat  there.  —  Both  orders  quashed. 

VII.  Evidence  of  Apprenticeship. 

598.  Rexy,  East  Knovle,  T.  T.   13  &  14  G.  2.   Burr.  5.  C.  151.  The  Sesuon 
—  The  Sessions-order  thus  stated  the  case.     And  it  appears  to  may  receive 
d»s  Court,  upon  the  evidence  now  given,  that  the  said  «/.  B.  was  imutdI  evidence 
boood  an  apprentice,  by  indentures,  to  one  JV.  W.y  of  the  pariah  ^^^  *ppren* 
of  E.  K.  aforesaid,  cordwainer  (which  is  above  50  miles  from  JJJ^'P'*^**!^*' 
Lmdim) ;  and  that  he  served  three  years  at  E.  K.  aforesaid  under  conchuion  ^ 
the  nid  apprenticeship ;  at  which  time  the  said  fV,  W.^  the  master,  the  fact  that  the 
died;  and  that  the  sum  of  5/.  (being  the  full  consideration-money)  binding ww by 
vas  paid  hy  his  father  with  the  said  apprentice  for  such  his  bind-  indenture, 
iog:  bat  the  indentures  of  apprenticeship,  were  not  produced ; 
D^er  did  it  appear  to  this  Court,  whether  the  duty  of  6^^.  in  the 
pound  directed  to  be  paid  by  the  statute  8  Annty  c.  9.  was  paid, 
or  whether-  the  said  indentures  were  stamped,  as  the  said  act  re^ 
fQiiea«-«OBjrECTioN.    It  appears  that  the  justices  have  admitted 
ud  gone  upon  evidence  wliich  was  not-  legal;     They  have  ad- 
vitled  parol  evidence  of  an  indenture,  which  they  state  not  to 
kive  been  produced,  and  have  not  given  any  reason  why  it  was 
aot  produced;  nor  did  it  appear  to  them  that  the  duty  was 
fU^  or  whether  the  indentures  were  stamped  according  to  8  Anne^ 
c«d»^But  Page  and  Chapplb  Js.  (tne  only  two  judges  in 
Coon),  over-ruled  the  objection,  and  refused  to  make  a  rule  to 
dMHr  cause.    For  it  is  stated,  that  it  appeared  to  them  that  he 
*is  bound  an  apprentice,  &c.,  and  it  is  not  necessary  that  this 
evidence  should-  appear  to  us.     Perhaps  the  indenture  was  lost : 
and  in  that  case  could  the  justices  receive  no  other  evidence  of 
the. binding  ?     And  as  to  the  duty  and  the  stamp,  they  do  not  say    - 
tbeduty  was  not  paid,  or  that  the  indenture  was  not  stamped. 

599.  Rex  v.  Holdeck,   M.  T.   16  G.  2.   Burr.  S.C,  139.  —  The  The  binding  of 
Pauper  was  born  in  G.,  then  the  place  of  his  father's  settlement ;  »"  epprentiee 
HI  the  age  of  nine  he  was  put  an  apprentice  by  the  churchwardens  **"  ^^S^b*^ 
»d  overseers  of  the  poor  of  G.  to  5.  G.,  of  the  same  place,  by  in-  ^a^mre, 
^ture,  to  serve  till  be  attained  the  full  age  of  24  years  ;  and  the 
iBdenture  being  produced,   the  same  appears   not  to  be  upon 
itaiaped  paper.  —  LbeCJ.    I  think  tne  indenture  cannot  be  See  the  cue  of 
Mailable  in  evicTence  in  any  Court,  by  the  express  words  of  the  JfJ/'J^^^''"*' 
•ct  of  5  fF.  &  M.  c.  21.  *,  1 1.  which  sUods  unrepealed  by  any  of  ^^'  '^^ 
^  subsequent  acts.     And  yet  this  indenture  was  necessary  evi* 
^ce  to  make  out  the  proof  of  a  binding  by  indenture  ;  for  that 
^'i^g  could  be  no  otherwise  proved  than  by  the  indenture.    But 
vii  iodenture  being  unstamped,  was  not  admissible  as  a  proof  of  the 
^g;  it  could  not  be  given  in  evidence,  or  admitted  to  be  available. 
^  yet  It  must  be  taken,  upon  the  state  of  this  case,  that  the  in- 
jure, though  unstamped,  was  received  in  evidence  by  the  Ses- 
*•»•    Therefore,  the  Order  of  the  two  justices  made  for  removing 
^  paupers  to  G.,  the  pauper's  original  settlement,  ought  to  be 

vox.  II.  II 
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Affirmed,  hud  disorder  of  SesBiens  quashed. ^Xbb  thbbb^thu 
Judges  concurred. 
Parol  evidence       600.  Hex  v.  St  Hdcrit,  T.T.  22&2SG.  2.  Burr.  &\C.735.- 
cannot  be  Xhe  order  of  Sessions^  among  other  facts,  stated,  that  Hudson  gave 

received  of  an  evidence  that  Joseph  Hutt,  her  son,  in  17S3^  was  bound  appreniice 
impientiGe^iip.  ^  ^*®  grandfather,  by  indenture,  for  seven  years;  that  the  ln^ 
rL  Cuti  ^^^^  ^^^  delivered  into  the  custody  of  the  grandfather,  as  sh^  hU 
ton,  port,  *"  ^^®"  informed  by  her  son  ;  that  she  never  saw  the  indenture 
pi.  603.'  herself,  and  knew  nothing  of  it,  but  from  the  information  of  her 

son :  that  it  was  reputed  in  the  family  that  her  son  was.  bis  ap- 
prentice ;  that  he  was  so  described  in  the  grandfather's  will :  that 
it  further  appeared  upon  evidence,  that  Joseph  Hutt  served  his 
grandfather  five  years  in  St*  //.,  under  the  indenture ;  that  WUUam 
Htittf  the  grandrather,  found  and  provided  for  him,  during  the  five 
years,  in  clothes  and  necessaries;  that  the  grandfather  died  in  the 
year  1738,  leaving  Martha  Hutty  his  widow  and  executrix,  and 
John  Hutt,  his  son  ^  that  B.f  by  the  order  of  the  parish  of  St.  &, 
in  December  1748,  applied  to  John  Hutt,  who  then  lived  with  bit 
mother  at  A,,  in  the  house  where  the  grandfather  died,  and  where 
his  goods  and  effects  were,  to  know  whether  he  had  in  his  custody 
any  indenture  of  apprenticeship  between  Wiiliam  and  Joseph  Hutj; 
that  John  Hutt  told  him  he  could  not  find  it ;  that  B.  did  not  in- 
quire who  was  the  executor  or  representative  of  the  grandfather; 
nor  did  it  appear  that  he  made  any  other  application  or  search  to 
discover  and  find  out  the  indenture ;  nor  was  any  evidence  giten 
that  said  indenture  was  lost,  save  as  aforesaid :  and  the  inden- 
ture was  not  produced  in  evidence.  That  it  further  appeared 
upon  the  evidence  of  John  Hutt,  an  inhabitant  and  parishioner  of 
St.  //.,  that  he  was  employed  by  his  father,  WiUiam  Hutt,  to  draw 
an  indenture  of  apprenticeship  between  his  said  father  and  ttie said 
Joseph  Hutt ;  that  he  did,  upon  a  common  sheet  of  paper  wiu4 
was  not  stamped,  copy  the  form  of  an  indenture  from  an  old  an^ 
only  altering  the  names  ;  that  he  and  one  G«  were  witnesses  to  the 
said  indenture ;  but  that  it  was  not  stamped ;  that  Joseph  H^ 
upon  the  death  of  WiUiam  Hutt  in  1738,  refused  to  serve  Martin 
the  widow  and  executrix  of  the  said  William  Hutt,  as  an  ap- 
prentice, on  account  of  the  said  paper-writing  not  being  stamped* 
Then  no  other  evidence  was  given  oi  Joseph  Hutt  living  an  appreo* 
tice  to  the  grandfather,  nor  was  any  other  settlement  proved  to  be 
gained  by  Joseph  Hutt  than  as  aforesaid.  One  of  the  objections  to 
this  order  was,  that  there  is  only  parol  evidence  of  an  tnrf^n/i/r^,  which 
ought  itself  to  have  been  produced.  —  The  whole  Court  w^ 
clearly  of  opinion,  that  there  was  not  enough  stated  to  show  HoA 
there  was  a  binding  within  the  act. 
•A,  marrifed  at  601.  Rex  v.  St.  MichaeTs,  Bath,  H.  T.  13  G.  3.  J\f55.  — Two 
the  time  of  bis  justices  removed  Maru  Taylor,  and  her  .infant  child,  from  the 
beiDg  a  soldier,  parish  of  St.  P.  to  St.  M.  The  Sessions  confirmed  the  order,  and 
exMnin^"*  State  the  following  case : — That  it  appears  by  the  oath  of  Mar^ 
agreeably  to  the  Taylor,  one  of  the  paupers,  that;,  she  was  married  about  four  yesri 
niutiiiy.act,  he  agp  at  B.  to  one  Richard  Taylor,  then  a  corporal  of  fgot :  that  be 
deposed,  that  stayed  there  with  her  only  about  three  quarters  of  a  year,  ami 
he  had  gone        then  left  her :  that  she  has  heard  her  husband  declare,  that  he  wai 

aSd'uJed^iIith'  ^^^  *^°"'  ^^  y^*"  ^^^  *'  ^'  *  ^^^  ^^^"  he  was  14  ye9Xi  of  age 

him  five  years.  ^^  served  an  apprenticeship  to  one  Morley,  whose  christian  name 

Hi^wifede-  "^'^s  Thomas,  as  she  believed,  who  lived  in  St.  M,.,  and  served  the 

posed  before  the  said  Thomas  Morley  about  four  years :  that  he  then  run  away  and 
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firted  for  a  soldier ;  went  to'  Ireland^  came  from  thence  to  J?.,  oind  g^^'^p^  ^^ 
mirried  ber  at  St.  P.'s  church  at  B. :  that  she  does  not  know  what  the  had  beaid 
«  become  of  her  said  husband,  having  never  aeen  or  heard  of  him  Mmipeidctothe 
^oce:  tbat  it  appeared,  that  the  examination  of  the  said  Richard  Moaepurpcwe. 
Taylor  was  taken  in  writing  shortly  after  hia  said  marriage,  ^jj  depjwtMm 
agreeably  to  the  mutiny-act ;  which  writing  was  produced,  and  is  denciofwr*' 
in  these  words :    **  Town   of  B.,  to  wit.     The  examination  of  wife,  wera  held 
**  Richard  Taylor  on  this  act  saitb,  that  he  was  bom  in  the  parish  to  be  guffident 
**  of  C. ;  there  he  resided  about  six  years ;  from  thence  went  to  c^Ulenc*  to 
**  school  to  M.f  in  said  county,  above  tour  years ;  from  thence  re-  '*"*^.!^^' 
**  torncd  home  to  his  mother  until  about  the  age  of  14  years ;  from  P"*"^*^®"'?* 
"whence  he  went  apprentice  to  James  Morley^  as  a  plasterer,  fl«e^T.R.704. 
*^  at  &.  M.  in  Bath^  with  whom  he  lived  five  years  and  a  half; 
"after  which  he  enlisted  into  the  68d  regiment,  where  he  now  re- 
"maiDs.    Taken  before  us  the  12th  October  1768."— It  farther 
appeared  by  the  evidence  of  Robert  Morley,  that  there  is  not  at 
present  a  person  of  the  name  of  James  Morley,  a  plasterer,  in 
Sf.Af.;  but  that  one  James  Morley ,  a  plasterer,  in  St,  M.,  died 
there  about  eight  years  ago :  that  the  said  Robert  worked  with  the 
vaA  James  as  a  journeyman  until  his  death,  but  sometimes  was  ab- 
sent three  quarters  of  a  year  together :    that  he  waa  perfectly 
acqaaiDted  with  said  James  Morley^  and  has  often  heara  him  say 
that  he  never  would  take  an  apprentice,  for  he  was  a  single  man; 
and  onlv  a  lodger  himself:  and  said  Robert  says,  to  the  best  of  his 
bowledge,  that  said  James  Morley  never  had  an  apprentice  in  his 
Ofe:  that  John  Morley,  brother  or  aaid  James^  who  is  a  plasterer, 
never  had  an  apprentice,  to  the  best  of  his  knowledge,  and  has 
^ere  times  given,  in  the  bearing  of  the  said  Robert,  for  reason, 
that  being  all  his  life  a  single  man  and  a  lodger,  he  never  would 
take  an  apprentice :  that  there  appeared  no  evidence  that  the  said 
Kdiard  Taylor  had  been  bound  an  apprentice,  other  than  is  con- 
tained in  his  aforesaid  examination  and  declaration  given  in  evi- 
faice  by  his  wife ;  neither  did  it  appear,  that  said  Richard  Taylor 
M  gained  any  settlement  in  said  parish  of  St,  M,'b  other  than 
tt aforesaid. -—Lord  Mansfield:  Here  the  party  for  quashing 
the  SessiOD-order  apply  to  do  so,  because  the  justices  have  dr^wn  a 
^nroDg  conclusion  from  the  evidence.     I  do  not  think  they  have 
<lniwn  a  wrong  conclusion.     The  presumption  from  a  man  serving 
four  jears  as  an  apprentice  is,  that  he  was  bound.  —  AstokJ. 
h  the  cake  of  St.  H,  it  was  found  that  there  was  no  indenture,  and 
it  did  Dot  appear  that  any  inquiry  was  made  after  an  indenttire, 
therefore  the  Court  had  no  ground  to  presume  a  binding.     Here 
^  man  is  run  away,  and  he  swore  that  he  was  an  apprentice ;  the 

Ction  is,  Whether  the  Court  will  imply  that  there  was  an  in- 
ure ?  There  is  a  very  reasonable  presumption  of  a  binding,  « 
U)d  every  thing  is  to  be  presumed  in  favour  of  a  settlement.—- 
Klles  J.  We  are  not  to  presume  that  the  apprenticeship  was  by 
isrole;  the  presumption  is  the  contrary  way.  In  the  King  v. 
^ndanidf  which  was  alluded  to,  it  was  stated  to  be  an  apprentice- 
^  by  parole,  for  quashing  the  order.— Ashhvrst  J.  of  the  same 
ipinion. — Rule  discharged.  An  indenttireof 

e02.  Rex  V.  Middlezoy,  T.  T.  27  G.3.  2  T.  R.  41.— The  pau-  apprenticoOiip 
»KB,  M,,  S.  his  wife,  and  C.  their  child,  were  removed  from  M,  to  ^^°*d^"  f^ 
I'   The  Sessions  quashed  the  order,  subject  to  the  opinion  of  this  ooiMaSte^lrty^ 
^ottit  on  th«  Ibllowing  case:  —  The  appellants  havmg  proved  a  afternotiMto' 
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prodttceit,niuii  binog  and  ser? ice  of  the  pauper  for  a  year  in  the  parish  of  Af«,  the 
prindfade  be  respondents  proposed  to  show  that  a  settlement  could  not  be 
taken  to  be  duly  gained  thereby,  by  reason  of  subsisting  indentures  of  the  pauper's 
executed,  and  apprenticeship  to  one  W,  of  S»,  at  the  time  of  such  hiring  and 
inustbereceived  ^j^i^^  They  had  given  a  notice  to  the  appeiUints  of  the  sub* 
without  proof  of  *^<u><^^»  ^nd  to  the  effect  fpilowiog»  ou.  .to  produce*  at  the  trial  of 
tbe  ezecutioa.  •  the  appeal,  a  certain  indenture  of  apprenticeship,  bearing  date  m 

or  about  the  lOtb  day  of  January  1784»  where  M»9  the  pauper, 
was  put  and  placed  apprentice  to  fV, ;  and  an  indenture  to  that 
purport  was  accordingly  produced  in  Court  by  the  appellants, 
with   proper  seals  and  signatures,  but   no  subscribing  witness 
thereto;  and  no  evidence  was  adduced  by   the  respondents  to 
prove  the  sealing  and  delivery  thereof;  whereupon  it  was  (MMH 
tended,  on  the  part  of  the  appellants,  that  the  same  could  not  be 
given  in  evidence  without  proving  the  execution  thereof ;  to  which 
it  was  answered,  that,  coming  from  the  hands^of  the  appellants,  it 
ought  to  be  received  in  evidence  against  the  party  producing  it^ 
without  proof  of  the  execution.     The  Court,  being  of  opinion  tbtt 
proof  ought  to  be  given  of  the  due  execution  of  the  said  indentore, 
refused  to  admit  the  same  in  evidence  without  such  proof.   Tbe 
respondents  then  produced  the  counterpart  of  the  sai^  supposed 
indenture,  which  they  proved  to  be  duly  executed,  and  tendered 
the  same  in  evidence  :  but  the  Court  also  refused  to  admit  the  said 
counterpart.     The  pauper  served  the  said  fT.,  in  the  parish  of  &, 
for  more  than  two  years  subsequent  to  the  date  of  the  said  sup- 
posed indentures  of  apprenticeship ;    and  afterwards,  before  tk 
term  thereof  expired,  without  any  consent  of  the  said  W.^  served 
for  a  year  as  aforesaid,  in  the  parish  of  M.,  under  a  hiring  to  ooi 
S.  W.  -*  AsHHVRST  J.    The  Sessions  have  done  wrong  in  refi» 
ing  to  admit  this  evidence,  because,  as  the  indentures  of  appres* 
ticesliip  came  out  of  the  hands  of  the  appellants,  they  were 
concluded  from  saying  they  were  not  properly  executed ;  there> 
fore  the  indentures  ought  to  have  been  received,  and,  conseqeod^ 
the  order  of  Sessions  must  be  quashed.  —  Buller  J.    Tbe  only 
question,  as  a  general  one,  in  this  case  is,  Whether  theindeoturei 
of  apprenticeship  should  have  been  received  in  evidence  ?    I  do  aot 
go  the  whole  length  of  saying,  that  the  production  of  them  by  ^ 
appellants  was  conclusive  against  them,   but  undoubtedly  th^ 
ought  to  have  been  received.    In  civil  actions,  where  a  plaiota 
wishes  to  give  in  evidence  a  deed  in  the  defendant's  custody*  he 
gives  the  defendant  notice  to  produce  it;   and  the  deed,  vheo 
produced,  must  primd/acie  be  taken  to  be  duly  executed,  becaitfc 
tbe  plaiatifl;  not  knowing  who  are  the  subscribing  witnesses,  csfl- 
not  come  prepared  at  the  trial  to  prove  the  execution  of  the  deed. 
Therefore  an  instrument  coming  out  of  the  hands  of  the  oppo^ 
party,  must  be  taken  to  be  proved.    If,  indeed,  there  be  any  frsw 
«  in  the  case,  the  other  party  will  not  be  precluded  from  impeachfog 

it.  But  in  this  particular  case  it  appears,  that  if  the  appellao^ 
had  not  produced  the  indoitures  at  all,  the  counterpart  must  hs*^ 
been  admitted  in  evidence,  which  would  have  been  sufficisBL 
The  next  question  is,  Whether  this  case  should  be  sent  down  ts 
the  Sessions  to  be  restated  ?>  Now,  strictly  speaking,  tbe  jostices 
at  the  Sessions. ought  to  find  facts,  and  not  the  evidence  of  thflie 
facts.  But  we  all  know,  that  of  late  years  this  Court  has  not  beeo 
very  astute  in  finding  out  trivial  objections  in  the  manner  of  statiog 
Sessions-cases,  where  enough  appears  to  warrant  the  Coart  to 
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decide  ikccordkig  to  the  justfce'  of  the  case.  Now  here  there  can- 
not be  aoy  doubt  what  the  merits  of  this  case  Jire«  and  what  wonid 
hare  been  the  effect  of  the  indentures  if  thev  had  been  received  in 
efideoce ;  it  most  have  appeared  as  a  fact,  bj  a  reference  to  the 
dates,  that  at  the  time  of  hiring  and  service  the  pauper  was  an 
apprentice.  —  Grose  J.  This  evidence  should  undoubtedly  have 
been  received,  though  it  might  not  be  conclusive,  as  if  it 
had  been  impeached  on  the  ground  of  fraud ;  but  still  it  was  good 
eiideBce.  If  the  indentures  had  not  been  produced,  the  counter- 
part woaki  have  been  sufficient  evidence.  Then  the  questimi  is» 
Wbetber  we  should  send  this  case  back  again  to  the  SessioAs  at 
the  request  of  the  parties  who  made  this  sort  of  objection  ?  '  It 
Items  to  me  that  the  objection  was  frivolous  at  the  Sessions,  and 
Ae  doobt,  if  any,  was  removed  by  the  oiFer  of  the  respondents  to 
prove  the  counterpart.  On  strict  grounds  of  law  the  Sessions  have 
dose  wrong,  and  according  to  the  substantial  justice  of  the  case  we 
oogbt  not  to  send  it  down  to  be  restated.  —  Per  Curiam:  Order 
of  fasions  quashed. 

603.  Rex    V.   CastleUm,   E.  T.   85  G.  3.   6  T.  R.  236  —  Two   P*«>1  evidence 
justices  removed  P.  from  C.  to  jB.,  as  the  place  of  her  last  legal  ^  *lf '''®'*  *^ 
KttleiDeat.    On  appeal,  the  Sessions  quashed  the  order,  subject  ^identureooce 
to  the  opinion  of  this  Court,  on  the  following  case :  —  P.,  the  existed  and 
paoper,  was  alleged  to  have  been  bound  apprentice  to  Timms^  of  that  it  U  loit  or 
C,  by  indentures  bearing  date  in  or  about  the  year  1780.    It  was  destroyed, 
proved  on  the  part  of  the  liberty  of  C,  that  there  were  two  parts 
af  the  indenture  of  apprenticeship,  one  part  whereof  remained 
vith  the  parish-officers  of  C,  and  which  had  been  destroyed,  and 
the  other  part  was  given  to  the  said  TimmSf  who  delivered  the 
aune  to  Miss  Taylor  of  i?.,  at  the  time  of  the  assignment  herein- 
•fter mentioned.     Application  was  made  to  Miss  Taylor y  not  thep 
or. now  residing  at  B.y  for  that  part  of  the  indenture  so  delivered 
to  her,  who  on  such  application  said  that  she  could  not  find  the 
ane,  nor  did  she  know  where  it  was.    Miss  Taylor  is  living,  but 
vtt  not  subpcenaeil  to  the  Court  o?  Sessions  as  a  witness  to  pro- 
^kiee  that  part  of  the  indenture  which  had  been  delivered  to  her, 
<ir  to  give  any  account  of  the  same  being  lost.     Timfns  afterwards 
by  parole  assigned  the  pauper  to  Miss   Taylor  in  B. ;    and  the 
paoper,  with  Timms's  consent,  served  her  in  B.  upwards  of  40 
^Jt,    The  Court  of  Sessions  were  of  opinion,  that  the  above  was 
not  sufficient  evidence  of  the  indenture  of  apprenticeship.     The 
only  question  is,  Whether  that  part  of  the  indenture  of  appten- 
tioethip  which  waa  delivered  to  Miss  Taylor  is  properly  accounted 
for?.. The  Court  thought  the  case  too  clear  for  argument: 
^  if  the  indenture  could  not  be  produced,  evidence  must  be 
adduced  to  show  that  it  was  lost  or  destroyed.    Here  it  was  traced 
to  the  hands  of  Miss  Taylor,  and  no  further  evidence  was  given 
to  show  what  had  become  of  it.  —  Order  of  Sessions  confirmed. 

m.  Rex  V.  St.  Paul,  Bedford,  M.  T.  36  G.  3.  6  T.  R.  452.  --  An  agreement 
9"^  the  ^9th  of  December  1777,  the  pauper.  P.,  was  bound  appren-  between  the 
^cfe  for  seven  years,  to  Robinson,  of  K.,  and  a  fee  of  15L  was  paid  ^^^  **^  »econd 
to  the  master  by  the  trustees  of  the  Bedford  charity.    The  pauper  ^"^^^^'n 
•irted  Robinson  in  K.  till  October  1782,  when  they  removed  together  evidwjce,  if  not 
^  the  parish  o£  Biddenham,  where  the  appprentice  continued  till  stamped,' nor 
^  death  of  his  master,  on  the  10th  of  October  1783.    On  the  24th  can  parol  en- 
^ifooember  following,  an  agreement  was  entered  into  between  dencc  thereof  be 

I  I  3  «*^^"- 
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N»p'Ae  execQtrix  of  RoUmon  and  «/.  Robinwn^  aad  indoned  oo 
the  indenture,  by  which  N*  assigned  over  the  apprentice  to 
J.  Robinson  for  the  remainder  of  the  term,  and  Robtnton  agreed 
to  teach  the  apprentice  the  same  trade,  and  to  provide  bim  with 
board  and  lodgmg  till  the  end  of  the  term.    This  agreement  was 
signed  by  N.  and  «/.  Robinson^  but  not  stamped.    Immediatdj 
amr  the  assignment  the  paoper  went  into  the  service  of  J.  J^«in- 
son  in  j^.,  and  continued  to  reside  there  with  him  without  inter* 
ruption  till  September  1784.    The  indenture  being  prored,  the 
respondents  offered  the  written  agreement  in  evidence,  which  the 
Court  of  Sessions  rejected,  because  it  was  not  stamped.   The 
respondents  then  offered  parol  evidence  of  the  verbal  agreenent 
by  the  executrix  with  «/.  Robinson,  that  the  pauper  should  lene 
the  remainder  of  the  term  of  seven  years  under  the  indenture  widi 
Robinson,  and  of  the  pauper's  consent ;  this  evidence  the  Court 
also  rejected.  —  Lord  Kenyon  C  J.     The  question  here  »  a 
ouestion  on  evidence,  whether  the  executrix  of  the  master  did  or 
did  not  consent  to  the  service  with  the  second  master:  the  Cevt 
lof  Sessions  were  of  opinion  that  the  instrument  which  was  prodoced 
to  prove  the  consent  could  not  be  received  in  evidence,  becauie  it 
was  not  stamped ;  and  I  think  that  the  Sessions  did  right  to  reject 
this  instrument.    And  when  an  attempt  was  made  to  give  parol 
evidence  of  the  agreement,  they  also  did  right  in  refum;  is 
receive  it,  because  the  agreement  was  reduced  to  writing ;  ana,  if 
so,  there  was  no  evidence  to  show  any  consent  that  the  apprentiee 
served  the  second  master  with  the  consent  of  the  executrix  of  the 
first*  —  The  rest  of  t«b  Court  were  of  the  same  opinion,  and  the 
order  of  Sessions,  quashing  the  order  of  two  justices,  by  which  the 
paupers  were  removed  from  St.  P.  B.,  to  K.,  was  confirmed. 
But  parol  evi.        6()5.  Rex  v.  Laindou,  M.  T.  40  G.  3.  8  T.  R.  379.  —  The  psi- 
dence  of  «n  in-  per  being  legally  settled  at  Z,.,  went-  into  the  parish  of  7.  in  ^•■ 
dependent  fact    ,^,„^^,.  1792,  and  after  being  one  month  upon  trial  with  M.,  aca^ 
SmiSinhow    P®"^^®*"*  ^^  ^'j  ^^  .entered  into  Ae  following  unstamped  writtea 
thatanun-         agreement,  witnesssed  and  subscribed  as  under:  "  November 9fA 
■tampml agree-    **  1792.    I  M.  do  hereby  agree  with  €.  to  serve  me  three  yeanio 
ment  intended    «« leam  the  business  of  a  carpenter ;  the  first  year  to  have  li.4i 
«i  apprentice.    <«  ^^^  jav  ;  the  second  year  to  have  1*.  ed.  per*day ;  the  third yeff 
'^*  **  1*.  lOtt.  per  day ;  witness  my  hand,  J.  C,  J.M,;  witness  tUB* 

The  pauper  proved,  at  the  sime  of  signing  the  above  agreemest, 
he  agreed  to  give  M.  the  sum  of  3/.  3«.  as  a  premium  to  teach  bin 
the  said  trade,  and  paid  M.  1/.  15«.  which,  with  l/.8<.  due  for 
wages  during  the  month  of  trial,  made  3/.  3<.;  and  that  he  was  nii 
to  be  and  n>as  not  employed  in  any  other  work  than  that  of  a  cat' 
penter.  The  pauper  worked  with  and  served  M.  under  this  agree- 
ment the  whole  three  years,  and  slept  the  last  40  nights  in  the 
parish  of  /f.,  and  considered  himself  as  an  apprentice  under  tk 
said  agreement ;  but  he  thought  himself  at  liberty  to  leave  U> 
mastjer  if  he  used  him  ill.  The  counsel  for  the  appellants  objected 
to  the  parol  evidence,  exphinatory  of  the  above  written  ag^e^ 
ment,  being  received,  which  objection  was  over-ruled  by  tb^ 
Court.  —  Lord  Kenton  C.  J.  The  two  justices  who  made  tbi 
order  of  removal,  and  the  justices  at  the  Sessions  who  confirmed  it, 
were  of  opinion  that  the  pauper  was  not  hired  to  serve  Af.  si  s 
yeariy  servant,  but  that  the  relation  which  was  created  between 
$hem  was  that  of  master  and  apprentice.     The  opinions  of  the 
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mgoMbn  milt  not,  indeed,  decidedly  to  inflaence  our  judg^ 

raeot,  BB  thej  liave  referred  the  case  to  us :  but  when  a  certain 

cpmm  has  gone  abroad  founded  on  the  decisions  of  this  Courti 

npon  which  the  magistrates  have  been  acting,  it  ought  not  lightly 

to  be  departed  A*oni.     The  first  question  that  arises  in  this  case  is 

OB  the  admisnbility  of  the  parol  evidence.     This  parol  evidence 

was  not  offered  to  contradict  the  written  agreement,  but  to  ascer* 

tsio  an  independent  fact ;  and,  I  think,  it  was  properly  received  in 

eridence. — Lawrenck  J«  The  first  question  raised  by  the  counsel 

io  support  of  the  rule  is,  that  the  Sessions  ought  not  to  liave  re- 

eeived  the  parol  evidence,  because  it  contradicted  the  written 

igreeaient :  but  it  was  not  o£Pered  for  that  purpose,  but  to  ascertain 

a  fact  collateral  to  the  written  instrument,  in  order  to  explain  the 

iDiention  of  the  parties,  the  instrument  being  in  some  measure 

eqttifocal.  —  Le  Blanc  J.  concurred. 

60S.  lUxr.  Moriony  E.  T.  55  G.  3.  4M.&S.  49.  — Removal  Inordertoet- 
from  H.  to  M.     Order  confirmed,  subject,  &c. —  The  pauper  tabUsh  a  aettl». 
served  one  S.  as  an  apprentice  in  M.    The  indenture  was  not  "*"*.^^  . 
pradsced,  but  a  witness  was  called,  who  proved  that,  having  JUJ^prove/that 
heard  that  the  pauper  had   the   indenture,  he  went  to  him  to  the  indenture 
inquire  what  had  become  of  it.    The  pauper,  who  was  then  very  was  only  of  on« 
iU,  aod  died  soon  afterwards,  declared  that  when  the  indenture  p^u^  «><1  ^t> 
expired  it  was  given  to  him ;  that  he  had  it  in  his  possession  after  yP^"  a^Hca- 
tbe  expiration  of  the  apprenticeship,  but  had  burnt  it  long  since,  ^^^f  ^h^ 
'QODceiving  it  of  no  use.     It  was  also  proved,  by  a  witness  to  the  m  then  ill,  and 
txecotion  of  the  indenture,  that  there  was  only  one  part  executed,  died  soon  afVer- 
hwii  was  also  given  that  inquiry  had  been  made  of  the  daughter  wards,  to  know 
and  sole  executrix  of  the  master,  and  that  she  had  answered  that  what  had  be- 
she  knew  nothing  about  it;  but  no  evidence  was  given  of  any  j^^j^'^t 
Mtrch  having  been  made  by  any  one,  eitlier  amongst  the  papers  ^h^n  the  ioden- 
of  the  master,  or  those  of  the  pauper.     It  was  objected  by  the  ture  expired,  it 
lovoabip  of  M.,  that  sufficient  search  had  not  been  proved  to  have  w«s  given  to 
been  made,  or  due  diligence  used,  to  find  the  indenture.     The  ^^*  ■°^  ^ 
Sessions  overruled  the  objection,  and  the  township  of  H.  then  "S*!™*  .^1 

-^  ,,,  *.     11  1*^  n    %       Since ;  and  ic 

fare  parol  evidence  of   the  due  execution  and  contents  of  the  ^3^  ^^^  proved 
indenture,  and  of  the  service  under  it.     And  the  question  now  that  inquiry  was 
nade  was.  Whether  there  was  sufficient  proof  of  the  Jpss  to  let  in  made  of  the 
this  parol  evidence?— Lord  £i.lbnborough  C.  J.     The  making  •'^"^^i^^flj 
••arch,  and  using  due  diligence,  are  terms  applicable  to  some  SJ^^^bi^new* 
known  or  probable  place  or  person,  in  respect  of  which  diligence  nothing  about 
Btty  be  used.     If  what  the  pauper  said,  when  he  was  inquired  of,  it*.  Held,  that 
vas  not  admissible,  then  the  indenture  is  not  traced  into  his  hands,  this  proof  was 
ttd  being  Juncttu  q^ii,  there  was  no  particular  reason  why  it  iufficienttolet 
Aouid  be  with  him.    If,  on  the  other  hand,  what  he  said  be  admis-  J^^JJ^^JJ^ 
>ble,  then,  although  it  may  not  amount  to  proof  of  the  fact  that  contents  of  the 
^  indenture  was  destroyed  by  him,  yet  it  may  be  so  far  evidence  indenture. 
« to  afford  a  reason  why  further  search  was  not  made  with  him. 
Suppose  this  had  been  an  inquiry  of  a  merchant  for  some  com- 
Biercial  purpose,  and  he  had  give^  a  similar  answer,  would  it  not 
ksve  been  sufficient  ?    It  is  like  a  non-production  upon  request^ 
^  the  party  acconnts  for  it.     Not  that  I  mean  to  pronounce  that 
^  was  eviaence  of  the  fact  of  the  indenture  having  been  burnt  by 
te  pauper,  though  there  might  be  some  ground  for  saying  that» 
IS  the  pauper  was  perfectly  free  from  all  interest,  he  had  no  bias 
^  make  the- declaration  he  did.    But,  without  giving  it  such  an 
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Where,  upon 
appfldagaioit 
an  order  of 
reino>v«1,  the 
appellents,  in 
order  to  thow  a 
eettlement  ia  a 
third  parish, 
called  the 
pauper  to  prove 
that  he  was 
bound  appren- 
tice, by  inden- 
ture, to  D., 
and  served  in 
the  third  parish, 
and  then  pro- 
duced tlie  in- 
denture; but 
failing  to  prove 
the  death  of  the 
subscribing 
witness,  so  as 


eifecty  it  is  eytdence  tbai  such  informatioD  was  obtabod,  u  pfe> 
eluded  the  necessity  of  any  farther  search  ia  that  qtuuter,  viA 
discharges  the  parties  of  any  laches  in  not  making  it. — Lb  BiakcJ* 
la  Rex  ▼•  CasUeton  (a),  there  was  proof  of  the  existence  oi  om 
part  of  the  indenture;  it  was  traced  into  tha  possession  of  a  parti- 
cular person,  and  no  farther  proof  was  given  to  show  what  bad 
become  of  it*   .  Here  is  no  proof  that  the  instrument  ever  existed 
in  the  possession  of  the  paupet,  unless  his  declaration  u  to  be 
taken  as  evidence ;  and  if  it  is,  we  find  him  declaring,  in  the  sasK 
breath,  that  it  no  longer  existed.    Then  follows  the  appUcadon  (o 
the  executrix  of  the  master,  and  her  answer  is*  that  she  knew 
nothing  about  it.     It  seems  to  me,  therefore,  that  this  evideaoe 
showed  that  the  parties  had  used  reasonable  diligence^  sou  thsi 
there  is  nothing  in  the  objection ;  and  I  am  a  little  surprised  tbsl 
the  Sessions  should  have  thought  this  a  fit  subject  for  a  case.-- 
Batlet' J.    Application  has  been  made  to  all  parties  likeij  to 
have  or  know  any  thing  of  the  instrument,  and  no  trace  i  its 
existence  is  obtained.    Suppose  there  had  been  a  dozen  places  at 
which  it  might  possibly  have  been  traced,  would  it  not  have  bees 
enough  to  make  inquiry  at  each,  or  must  the  parties  have  insifteil 
on  making  search  at  each?    In  Rexy*  Castleion^  the.indestart 
was  traced  into  the  hands  of  an  indiviuual,  who,  upon  mqfujj 
made,  did  not  say  that  she  had  not  got  it,  but  only  that  she  eoiM 
not  find  it.  ^  DaIi pier  J.    The  answer  given  to  the  inquiry  is 
Rexy»  CasUeton^  was  a  reason  why  the  party  should  have  poss 
ceeded  to  make  farther  search,  because  it  was  proved  that  the 
indenture  once  existed  in  the  hands  of  the  individual,  and  she  <U 
not  say  that  she  bad  it  not,  but  only  that  she  could  not  find  it 
But  here  the  reason  is  all  the  other  way ;  for  when  the  pauper^lf 
whose  information  alone  the  parties  were  acquainted  with  \k 
having  had  the  instrument,  at  the  very  same  time  declared  that  it 
was  burnt,  why  should  they  go  on  to  search  among  his  papeis? 
This  evidence,  therefore,  affords  a  reasonable  ground  for  notpiR^ 
suing  their  search  with  the  pauper,  whereas  the  evidence  in.i2erv» 
Castleton,  showed  thai  a  ikrther  search  was  necessary.— Order  ef 
Sessions  confirmed.  ' 

607.  Rex  V.  Harringmorth,  M.  T.  66  G.  3.  4  A/.  &  S.  S5a— 
Removal  from  G.  to  H,  Order  confirmed,  subject,  &c«  —  The 
birth  settlement  of  the  pauper,  W,  P.,  havine  been  proved  to  be 
in  H.,  —  H.y  for  the  purpose  of  showing  that  he  had  gained  asub- 
sequent  settlement  in  O.  by  apprenticeship,  called  W.  Pf  wfae 
stated,  that  in  1790  he  was  bound  impi'entice  by  indenture -to  OQt 
i>.  of  0.,  and  duly  served  his  time  there  wi^  Dt  They  then  pn^ 
duced  an  indenture,  purporting  to  be  executed  by  ^.,i?M  ^ 
W.  P.*s  father,  and  2>.,  and  to  be  attested  by  two  witnesses,  sal 
called  persons  to  prove  the  deaths  of  those  witnessesi  but  fiiiled  fli 
proving  the  death  of  one  of  them  to  the  satisfaction  of  the  Cosi^ 
so  as  to  intitle  them  to  prove  iiis  hand*writing,  whereupon  tbey 
tendered  fV»  P.  bs  a  witness  Ui  prove  his  own  execution  of  the 
indenture  as  well  as  that  of  his  father  and  his  master.  The  jSei* 
sions  were  of  opinion  that  this  witness  cotdd  not  be  received*-^ 
Lord  Ellbnbo&ough  C.  J*  There  hardly  exists  a  general  rule 
out  of  which  does  not  grow,  or  may  be  stated  to  grow,  sonie  pos^ 
sible  inconvenience  from  a  strict  observance  of  it.  Neverthelett* 
the  convenience  of  having  certain  fixed  rules»  which  isfar  aksi* 
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aojTtftber  consideration,  has  induced  courts  of  Justice  to  adopt  to  entitle  dKnt 
Uiem,  without  canvassing  etery  particular  inconvenience  which   to  prove  fab 
ingenuity  may  suggest  as  likely  to  be  derived  from  their  appli-  *'*"f|^*'°* 
cation.    The  learned  counsel  who  last  sat  down  has  talked  of  the  JJ]^*^*''*^  **to*^ 
serious  inconvenience  that  will  ensue  in  settlement  law,  if,  in  a  profVl^i^wn 
caie  like  the  present,  the  party  to  the  deed  is  not  called  to  prove  execution,  and 
it  I  know  of  none  that  is  a  greater  or  more  serious  inconvenience  that  of  the  other 
tban  to  depart  from  a  clear  established  rul^  of  law,  that  a  party  P^'«  to  the 
who  would  prove  the  execution  of  any  instrument  that  is  attested,  which"Tden 
must  lay  the  ground-work  by  calling  the  subscribing  witnesa  to  the  Senions 
prove  it,  if  he  can  be  produced,  and  is  capable  of  being  examined,  rejected:  HeM, 
His  testimony,  indeed,  is  not  conclusive,  for  he  may  be  of  such  a  diattfaeSenkme 
(ktcription  as  to  be  undeserving  of  credit,  and  then  the  party  may  **'^  ^^;  f"*  *he 
go  on  to  prove  him  such,  and  may  call  othec  witnesses  to  prove  J^^'^*'^ 
the  execution.     The  cases  have  even  gone  the  length  of  punish-  g^lbMr^os 
ing  die  subscribing  witness  criminally.     But  here  the  only  ques*  witness  to  be 
tionis,  Whether  the  parties,  who  seek  to  prove  the  execution  of  produced,  or  hi 
this  indenture,  must  not  make  their  way  to  what  may  be  called  absence  ac- 
lecondary  proof,  through  the  medium  of  those  witnesses  who  are  *^*^"2!!*^  **'''«li 
the  plighted  witnesses  to  the  transaction,  by  first  disposing  of  to^settlemrat 
their  testimony  ?     Ifther^  ever  was  a  case  in  which  the  rule  might  cases  as  othen. 
ittsoDsbiy  have  been  relaxed,  it  surely  was  the  case  of  AhboH  v. 
Fhrnbty  1  Doug.  216,  yet  in  that  case  the  Court  held  the  rule  to 
he  inexorable.     The  rule,  therefore,  is  universal,  that  you  must 
tint  call  the  subscribing  witness ;  and  it  is  not  to  be  varied  in  each 
pirticular  case  by  trying  whether  in  its  application  it  may  not  be 
fNodttctive  of  some  inconvenience,  for  then  there  would  be  no 
aich  thing  as  a  general  rule.     A  lawyer  who  is  well  stored  with 
these  rules  would  be  no  better  than  any  other  man  that  is  without 
them,  if  by  force  of  mere  speculative  reasoning  it  might  be  shown 
duit  the  application  of  such  and  such  a  rule  would  be  productive 
af«Qch  and  such  an  inconvenience,  and  therefore  ought  not  to 
prevtil.    Bat  if  any  general  rule  is  to  prevail,  this  is  certainly  one 
that  18  as  fixed,  formal,  and  universal,  as  any  that  can  be  stated  in 
s  court  of  justice,  and  there  is  nothing  on  which  to  supersede  it 
is  this  case  but  a  suggestion  of  some  supposed  inconvenience.     It 
to  not  follow,  it  is  said,  that  because  the  subscribing  witnesses 
ve  the  plighted  witnesses  to  prove  the  execution,  they  must  needs 
be-the  best  witnesses,  for  others  may  know  better  or  more  of  the 
tnnsaction  than  they ;  but  inasmuch  as  they  are  the  plighted  wit- 
Mttes,  the  knowledge  they  have  upon  the  subject  is  essential,  and 
^  it  can  be  procured,  must  be  forthcoming.     It  seems  to  me, 
therefore,  that  unless  we  are  to  quit  sight  of  the  rule,  for  die  pur- 
pose of  going  into  the  rationaUy  or  convenience  and  inconvenience 
of  it,  in  each  particular  case,  as  the  ingenuity  of  persons  may  sug- 
iStti,  there  is  no  reason  for  doing  it  in  the  present  case.     I  confess 
kte  I  am  against  the  whole  scope  of  the  argument  and  its  conclu* 
i^<^-— Order  of  Sessions  confirmed. 
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II.  Of  the  Kind  of  Estate. 

Aeopjhold  60S.  JJARROW  v.  Edgeware,  E.T.  11  Ann.  Editor*sMS8. 

crtate  for  life,  —  C  having  gained  a  legal  settlement  in  the  pariik 

though  under  of  H.,  afVerwarda  purchased  a  cop^old  estate  for  his  own  life, 

thevaloAof  lor.  ^^^j^  j/^  5,^  ^  yg^,^  ^^  ^^^  parish  of  jB.,  to  which  esUte  he  vv 

soffi^m^cate  r^pularly  admitted.  He  removed  from  H.  to  E.,  and  lived  00 
to  confer  ft  ^^^  copyhold  estate  near  five  jears»  and  until  the  day  of  his  deati 
Mttlemcnt.  His  wife  was  afterwards  admitted  to  the  estate^  and  lived  thereos 
S.c.Foley,S57.  till  she  died,  leaving  three  surviving  children,  who  in  a  short  tine 
aP.Bcx  V'  became  chargeable  to  the  parish,  from  whence  the^.were  removed 
Buidenr,  potiy  by  two  justices  to  the  parish  of  if. ;  and  the  Sessions,  on  sppcA 
pi.  681.  confirmed  the  order,  and  stated  the  above  case.  —  NoRTBnr:  It 

has  been  constantly  held,  that  a  person  who  19  in  possession  stt 
freehold  estate  cannot  be  removed  from  it,  although  it  be  tmder 
the  value  of  10/.  a  year.  The  reason  for  passing  the  statute  iS^ 
14  Car.  2.  was  to  prevent  persons  from  gaming  settlements  vboie 
circumstances  were  so  extremely  indigent  that  they  could  not  get 
credit  for  a  house  of  lOl.  a  year.  The  legiskture,  indeed,  seeni 
to  have  had  leasehold  estates  only  in  contemplation,  but  a  mo 
who  can  purchase  the  freehold  of  an  estate  of  IL  5s.  a  year,  msj 
be  fairly  presumed  to  be  of  equid  ability  and  credit  with  a  omb 
who  onljT  renu  a  house  of  10/.  a  year,  and  therefore  such  a  nan 
is  not  within  the  mischief  which  the  statute  was  intended  to  pre- 
vent.—  Raymond  :  Admitting  that  C,  the  father,  could  not  be 
removed  from  his  estate,  yet  neither  he  nor  his  children  gaised 
any  settlement  in  E.  by  residing  thereon ;  for  although  it  na/ 
seem  hard  to  prevent  a  man  from  living  on  his  own  land,  yet  aft  it 
was  not  of  the  value  required  by  the  statute,  the  parish  shall  oot 
be  chargeable  by  his  inhabitancy,  whose  coming  it  was  oat^ 
their  power  to  prevent.  The  estate  was  only  for  his  own  lifoi  aaa 
having  determined  by  his  death,  his  children  became  thereby  ^ 
movable  vi  the  same  manner  as  they  would  have  been  if  it  Im^ 
been  a  leasehold  under  10/.  a  year.  Though  the  father  could  ooj 
be  removed,  yet  he  gained  no  settlement  by  residing  thereon,  snd 
as  the  children  could  not  gain  any  settlement  through  him*  wef 
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were  removable  on  the  expiration  of  the  estate.    If  thb  species 
of  estate  should  be  permitted  to  confer  a  settlement,  great  mcon- 
veniences  would  arise,  and  parishes  might  be  burthened  without  a 
pofisibiiitj  of  redress ;  for  should  the  lord  of  a  manor  take  any 
pique  sgainst  the  parish,  he  might  grant  leases  of  one,  two,  or 
three  aliillings  a  year  out  of  the  wastes  of  the  manor  to  a  number 
of  poor  indigent  persons,  and  thereby  bring  intolerable  burthens 
on  the  parish.  —  Parker  C.  J.  A  parochial  settlement  is  nothing 
more  than  the  privilege  of  living  irremovable  in  the  parish.     A 
man  who  has  an  estate  for  life,  or  an  estate  of  inheritance  of  his 
own,  cannot  be  removed  from  it,  although  in  value  it  is  under  10/. 
iijear.    It  therefore  follows,  that  where  a  man  does  so  live  he 
gaias  a  settlement  for  himself  and  for  the  children  in  his  family. 
—  Powell  J.     If  this  had  been  the  grant  of  a  copyhold  for  years, 
it  might,  as  it  is  under  the  value  of  10/.  a  year,  have  been  within 
the  reason  of  the  statute ;  but  as  it  was  an  estate  for  life  it  cer- 
tainly is  not.     The  father  clearly  gained  a  settlement  in  £«  by 
residing  40  days  on  this  copyhold,  and  the  children  mustof  neces- 
flty  be  settled  in  the  jiarish  in  which  their  parents  are  settled, 
until  they  have  acquired  settlements  for  thenMelves,  which  in  the 
present  case  they  were  not  of  an  age  to  do.    The  argument  re- 
specting the  possible  inconveniences  parishes  may  suffer  from  such 
estates  being  held  to  confer  settlements,  loses  its  weight,  when  it 
a  recollected  that  lords  of  manors  cannot  create  new  copyholds, 
sorby  81  Eliz,  c,  7.  erect  new  cottages,  without  laying  four  acres 
of  knd  to  each,  and  it  is  not  much  to  be  feared  that  lords  will 
give  away,  merely  from  spleen,  such  quantities  of  land,  especially 
IS  the  land  itself  would  defeat  the  intended  effect  of  such  grants, 
W  preventing  the  possessors  from  requiring  parochial  relief.  — 
Etrk  J.    The  distinction  attempted  to  be  made  by  Mr.  Raymond 
between  being  settled  and  not  being  removable,  is  imaginary,  for 
t  settlement  is  nothing  but  the  privilege  of  living  immovable  (a) ; 
aod  accordingly  both  the  orders  were  quashed. 

^>  Murtiey  v.   Grandboroughf   M»  T.    ^G.i.    Sira.  97 '--^   The  hiubsBd of 
FeatherstonCf  by  indenture  dated  the  24th  of  September   1607»  an  admioiatn- 
^emiaed  and  granted  to  Eddin,  his  executors,  &c.  one  cottage  trizwbois 
with  the  appurtenances  of  the  yearly  vahie  of  1/.  10*.  in  M,  for  «n*"tl«d  as  a 
» years  at  1*.  rent.     On  3d  August  16B9,  E.  assigned  to  G.  in  {^Ill'for**' * 
tnwtfor  M.  his  wife  for  life,  and  then  to  JV.E,  his  son  for  the  byarttJdenoe* 
niMtte  of  the  term  ;  i2.,  M.,  and  JV,  died,  and  S,  the  wife  of  W,y  theraon  for  40 
ttadmininistratrix,  became  entitled  to  the  term,  and  on  May  11,  dajB,  gains  a 
i709,  in  consideration  of  15*.  demised  to  Eymes^  the  same  cottage  "ettlement. 
(except  one  bay  of  building,  bein^*the  south  part  thereof,  with  a  i  Se8fl.Cas.i99* 
leaftowe  for  an  habitation  for  herseff)  for  24  years  at  a  pepper-corn  ^  ^*  ''• 
'cnt;  and  she  lived  in  that  part  of  the  premises  so  reserved,  and  ^^q^* 
OHtrried  C.,  the  present  pauper. —  Per  Curiam  :  lliis  is  not  a 
<^  within  the  intent  of  the  13  &  14  Car.  2.  c.  12.  which  was  to 
prevent  persons  running  up  and  down  from  one  parish  to  another^ 
till  they  become  vagabonds.    But  a  roan  who  comes  to  settle  upon 
b  own  is  not  to  be  considered  in  that  view  ;  and  be  it  for  life  or 
jmr*,  the  law  is  the  same.    This  is  not  a  taking  a  tenement  under 
Ktf.  per  annnm  ;  for  the  1*.  is  not  reserved  as  a  rent,  but  only  an 
^nowledgment  usually  paid  on  long  leases.   The  case  of  a  copy- 

{A  But  see  Rex  v,  Leeds,  postt  pi.  619.,  and  Rex  v.  Aythrop  Hooding, 
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bold  ii  aironger  than  tbis^  for  tbat  is  but  BD^eBtate  alwfll/  IW 
way  to  make  him  chareeable  is,  to  strip  him  of  his  owa,  for  he 
may  not  be  able  to  let  it. 
If  a  man  build  610.  Ashbrittle  v.  Wvley,  M.  T.  11  G.  1.  iS^.  60a  —  Thirty 
a  cottage  lipon  years  before  the  removal  Card  built  a  cottage  upon  the  waste  in 
•waste  without  ^r^  belonging  to  the  Earl  of  P.,  and  lived  on  it  till  bis  death; 
^°^*"^V  ^^^^  three  years  since,  when  it  descended  to  his  daughter,  then 
quiet  enjoy^  married  to  Darby  i  they  entered  and  enjoyed  it  three  quarters  of 
ment,  die  pos-  a  year,  and  then  sold  the  possession^ of  it  td  JVyvd^  who  enjoyed  it 
sessed,  his  heir  ever  afterwards  without  any  molef^tation  from  the  lord ;  hat  no 
at  law  gains  a  original  grant  appeared. —  £t  pbr  Curiam  :  He  lived  40  dsys  in 
"^In^'^db  t*»e  capacity  of  a  person  irremovable,  and  that  is  a  settlement  of 
i^sa^cottm  i^clf.  Here  has  been  an  enjoyment  for  SO  years,  during  all  ^ach 
after  his  ances-  time  the  lord  never  claimed  any  thing.  The  leasf  tlutn  csn  be 
tor*8  death,  made  of  it  is  a  title  by  disseisin,  and  a  descent  is  cast.  This  man 
S.C.Mod.287.  had  undoubtedly  a  title  against  all  the  world  but  the  lord,  and 
sSe88.Cas.l2i.  even  against  him  it  may  be  doubtful  after  So  long  a  possessioa.  b  ^ 

ejectment)  he  might  either  make  or  defend  a  title  by  20  yean'  * 

possession.  Therefore  in  this  case  there  is.no  colour  to  determine 

against  his  right,  when  the  lord  does  not  think  lit  to  impeach  it; 

though  if  he  did,  it  would  never  be  allowed  upon  an  order  ff 

removal,  but  upon  an  ejecknent  only. 

Tlie  lemainder        611.  RexY,  Sundrisk,  T.  T.  7  G.  2.  Burr.  S.  C.  7.  —  Perdt,  by 

of  a  term  of  99    indenture  dated  25th  March  1701,  demised  to  Gates  a  cottage 

years,  of  a  cot-    with  a  garden,  orchard,  and  backside^  &c.  in.//.,  for  99  3rean»at 

t^oftbevalue  Q^,  pgr  annum  ;  the  Bs.  was  the  full  and  most  improved  rackrent, 

de^sed  to^     for  any  thing  that  appeared  to  the  contrary.  Gates  entered  upon  the 

pauper  by  hia      cottage  by  vhtue  of  the  lease,  and  lived  in  it,  under  the  lease,  to 

fiither,  will         the  time  of  his  death.    By  his  last  will  he  devised  the  said  m* 

entitle  him  to  a   suage  and  premises,  and  all  other  his  estates  both  real  an4 

■**^*"*^y      personal,  to  T.  <t.  his  son,  his  heirs,  executors,  >admimstraton» 

M^te^for  4o"      and  assigns,  upon  condition  that  he  paid,  or  secured  to  be  paid, 

^g,  to  Frances  his  mother  20/.  towards  her  maintenance,  if  she  shonld 

Str.  98S.  ^^^  ^^  expend  that  sum ;  and  made  him  sole  executor,  and  di^ 

iSen.ciM.200.   ^*  ^*  ^^^  ^°  proved  the  will,  and  entered  upon  the  premiaeibf 

and  under  the  lease  and  will,  and  lived  therein  until  he  was  rs* 
*  moved.  But  it  did  not  appear  that  he  bad  paid  or  secured  the 
20/.  or  any  part  thereof.  F.  the  mother  died  in  a  very  short  time 
after  T.  the  &ther.  —  The  Court  were  unanimously  of  opinisB, 
that  this  estate  though  a  leasehold  was  his  own  estate ;  that  be  had 
come  into  it' under  his  father's  will;  that  it  is,  together  with 
other  things,  charged  with  20/.  payable  to  bis  mother  for  her 
Ca)^fii«;»pL609.  maintenance;  and  that  in  Mttrsley  v.  Grandborough  (a)  a  leaefr 

hold  estate,  although  it  was  not  a  beneficial  lease  of  the  whole, 
had  been  held  sufficient  to  confer  a  settlement. 
A  aon  who.  ^^^'  ^*  ^-  Widtoorthy,  T.  T  10  G.  2.  Burr.  S.  C.  109.— 5««^ 

after  his  fadwr's  removed  into  the  parish  of  W.y  and  lived  there  with  his  father  w 
death,  lives  mother  in  a  cot-house  of  the  yearly  value  of  I/.  iOs.  of  whidi 
upon  an  estate  house  his  father  then  was,  and  for  many  years  before  had  been 
for  years  during  p^g^ggged  for  the  residue  of  a  term  of  years  determinable  on  liv«^ 
ofVterm  but  *"*^  ^^  which  he  died  so  possessed,  without  a  will,  (his  wife  dyn* 
does  not  take  before  him,)  leaving^  the  said  B*  and  one  other  son^  who  wae  stoi 
outadministra-  living,  and  who  took  his  distributive  share»  and  part  of  his  fttlieri 
tion  untU  after  estate  and  eflfects,  in  goods.  B.^  after  the  death  of  hia  fathe'i 
the  term  e»-       \\ye^  and  continued  in  the  possession  of  the  house  for.five  or  tfx 
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yan,aad  nntirihe  lease  determined,  which  happened  aboat  a  jeer  pim,  doet  not 

and  a  quarter  before  the  removal :  after  wl^ich  time,  and -after  the  e^^  *  Mtd«. 

nakiDg  the  order  of  removal,  he  took  letters  of  administration  to  ™^^  ^J  ^ 

the  goods  and  chattels  of  his  father,  —  Paob  J.     At  the  time  of  [JSb  ^tT 

making  the  order  he  had  .gained  no  settlement  at  fV.^  because  ^^.        * 

Qothiog  Tested  in  him  before  adminbtration  was  granted  to  bim.  ^y^'      '  - 

If  to,  then  the  order  for  removing  him  to  F»  w«b  a  good  ordev  Andnwi,  4. 

wlien  made,  and  the  Sessions  ooght  not  to  have  (juasbed  it) 

dioiigh  admrnistration  had. been  afterwards  taken  out$fb?  they 

couki  not  quash  a  good  order,  upon  a  matter  which  happened 

ei  pod  facto  ;  and  if  this  administration  really  gained  him  a«etlle« 

ment,  there  ought  to  have  been  a  new  order  of  two  justices,  to 

remove  him  back  to  IV.    When  he  was  first  removed  from  thence 

be  had  nothing  to  do  with  the  cottage ;  for  nothing  vested  in  him 

till  he  took  out  letters  of  administration ;    consequently,  if  he 

gained  a  settlement  at  !¥•  at  all,  it  was  gained  subsequent  to  the 

■dbng  of  the  original  order.     But  sboomdLt,  he  had  it  not  at  all 

is  his  own  right*  even  after  administration ;  nor  does  it  seem  to 

be  such  a  sort  of  estate  as  would  gain  him  a  settlement.    This  is  a 

ooc-house  of  so  small  a  value  as  u.  10<.  a  year  only,  holden  upon 

the  residue  of  a  term  of  years  determinable  upon  lives.     In  the 

cateof  Ashbriitle  v.  WyUy  (a),  there  was  a  continuance  of  the  (<>)  ^^*^> 

^iet  possession  for  SO  years  and  a  descent  cast.   The  pauper  had  pV  ^^^' 

a  title  agsiost  all  the  world  except  the  lord  of  the  waste ;  and  it 

vouki  be  a  good  bar  even   against  the  lord».  in  an  ejectment. 

There,  the  pauper  clearly  had  such  a  possession  as  to  be  irre* 

movable  from  it.      But  I   apprehend  that  the  pauper,   in  the 

present  case,  was  removable  even  during  the  term ;  but  afterwards 

he  certainly  was.  —  Probyk  J.     The  whole  depends  upon  this 

uogle  question.  Whether  the  pauper  was  removable  during  the 

five  or  six  years  that  he  lived  in  this  cottage  ?  for  I  take  the  rule 

iHur  settled  and  established  to  be,  '*  that  if  the  pauper  come  to  an 

^  estate  by  inheritance,  or  as  executor  or  admmistrator,  be  it-  of 

^  ever  so  small  value,  he  is. irremovable  ;  and  if  he  remain  40  days 

"  in  possession  and  inhabitancy,  he  gains  a  settlement.*'    Now  I    .  / 

take  it,  that  the  pauper  in  the  present  case  was  removable.     His 

poiiession  rested  only  upon  a  private  agreement  between  him  and 

his  brother.      If  he  had  taken  out  administration  during  the 

interest,  he  had  had  a  vested  right  {h)\  but  taking  out  adminis* 

tratioD  after  the  term  expired  could  never  give  him  an  interest  in 

the  expired  term,  in  which  he  had  none  during  its  subsistence. 

He  was  in  possession  merely  as  a  tenant  at  will :  he  was  remov* 

*ble  by  the  parish,  and  his  right  would  have  been  without  found* 

Btion,  if  administration  had  been  granted  to  any  one  else.    There* 

^he  had  no  right  at  all  till  administration  was  granted.     The 

case  of  WyUy  was  a  strong  case.    That  was  a  descent  to  the 

puiper  after  a  possession  of  30  years ;  which  is  a  good  title  in  an 

ejectment,  and  a  presumption  of  an  inheritance.    It  was  primd 

(ft)  So  in  the  case  of  South  Syden-  ik  right  which  he  must  pursue  by  talcing       « 

^v.  lAiaeitoiit  anl»,pJ.  199.    John  out  letters  of  admiaistrmtion ;  but  no 

Ai<ei  was  poaiesaed  of  a  lease  for  yean  right  is  settled  or  vested  in  him  till  aD 

v^  ^ed  intestate.     The  question  was,  actual  taking  out.      &  C.  Sett,  and 

Whether  the  next  of  kin  should  be  said  Rem.  lOS.     10  Mod.  389.     1  Str.  57. 

^  be  letUcd  there  ?     And  it  was  held  See  Rex  9,  North  Corry,  pott,  pi.  6S1. 
te  he  fbSuM  iiot,.for  tfaa*  he  had  only 
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Jbm  a  good' title  as  heir  at  law :  none  bnt  the  lord  could  cootat 
the  right*  And  if  a  pauper  live  40  days  under  a  right  whidi 
makes  him  irremovable,  it  gains  him  a  settlement.  ~>  Cbapplb  J. 
was  of  the  same  opinion.  For  there  was  no  time  during  the  con- 
tinuance of  this  lease,  when  the  pauper  was  irremovable,  and 
without  remaining  40  days  irremovable,  a  settlement  could  not 
be  gained  by  him.  And  he  observed,  that  there  was  no  agree* 
ment  at  all  between  the  brothers  that  the  pauper  should  take  tUi 
lease  as  his  distributive  share :  or,  at  least,  no  such  agreemest 
appeared.  It  is  only  stated,  that  the  other  brother  did  take  hb 
share  in  goods ;  and  John  did  live  in  the  cottage ;  but  it  does  not 
appear  that  this  happened  in  pursuance  of  any  preceding  agree* 
ment  that  it  should  be  so. 
Tbeaon  and  61S.  Rex  v.  Haifidd^  E.  T.    IS  G.  2.    Burr.  S.  C.  147.— Bar- 

heir  of  a  tenant  Jbrd  the  father  ot  Benjamin  and  Mary  the  paupers,  about  90 
^covrteq^of  years  since,  intermarried  with  one  Pottery  by  whom  he  bad  the 
an  estate  oT^    ^^  j^^  ^^  ^^^  IjJ^  ^^j^  cijiidren.    Af.  the  wife  was,  at  the  time  of 

aftCThis fadier'i  ^^^  marriage,  seised  in  fee  of  a  messuage*  garden,  orchard,  and 
death,  be  ra-  about  one  acre  and  a  half  of  meadow,  in  T.,  of  the  yearly  value  of 
moyed  firom  the  4/.  or  thereabouts :  B,  and  his  wife,  for  many  years  after  the 
r*™**  ''^'^TJ!  marriage,  and  to  the  death  of  his  wife,  lived  together  in  the  pariA 
piace^fwude!^  of  T".,  upon  the  said  freehold  estate ;  and  the  children  were  bom 
meat,  which  hu  ^  ^*  during  their  father  and  mother's  residence  thereon.  After 
lather  bad  the  death  of  ikf.  the  wife,  the  estate  descended  to  B.y  as  her  son 

gained  by  rent-  and  heir,  subject  to  his  father's  tenancy  by  courtesy.  Af^er  die 
ing  abore  10^.  death  of  the  wife  the  husband  continued,  with  his  said  children, 
*^^*  on  the  estate  at  T.  /  and  afterwards  took  an  estate  of  about  901.  a 

year,  in  the  parish  of  f/.,  and  removed  thither  with  his  two 
children,  where  he  resided  with  them  for  one  year  and  a  half,  and 
then  died ;  on  his  death  B»,  who  was  then  about  aix  years  and  a  half 
old,  became  seised  in  fee  of  the  estate  at  T.,  and  he  and  M.  hii 
sister,  having  been  in  T.  with  their  grandmother,  their  neareat 
relation,  above  40  days,  were  removed  from  thence  to  H, ;  B» 
being  about  eight  years  of  age,  and  M.  about  six  years  of  a^.— 
Rex  «.  Hoagb-  LsE  C*  J*  B.  is  seised  in  fee  of  an  estate  in  T. ;  and  it  is  not 
ton  Le  Spring,    material  quo  ammo  he  came  into  that  parish,  or  how  long  he  hai 

k!Sl  ^^'iw '  ^^" '°  ^^*  ^^  ^*  °^^  ^  ^^'^  within  the  statute  of  13  &  14  CarS.  c\% 
gtaa»'^a''  because  having  an  estate  of  his  own  in  the  parish,  he  is  not 
pi.  679!!*'^'         removable  from  it^    It  is  not  like  the  ease  where  a  man  is  to  gain 

a  settlement  by  residing  40  days  in  a  place  from  whence  be  is 

irremovable.  This  last  was  the  case  of  iSow^ofi  v.  Sudbury,  where 

the  difficulty  was  upon  the  residence  40  days  in  a  place  where  the 

man  was  to  gain  a  settlement  in  respect  of  his  freehold.    Bat  I 

think  it  clear,  that  this  JB.  B.  could  not  be  removed  from  his  free* 

hold.  — Probtn  and  Chapple  Js.  concurred  that  B>  could  aot  be 

removed  from  the  parish  where  he  had  a  freehold. 

Tberemaind^        eU.RexY.Stainfeld,    E,  T.    16  G.  2.    Burr.  S.  C.  205. --B. 

of  a  term  pur-     took  a  lease  of  20  square  yards  of  land  in  S.,  for  the  term  of  999 

fbM«i  foj47'.    years,  under  the  reserved  rent  of  1«.  a  year,  on  which  he  built  a 

Mtetetoo^r    ^^^^  ^^^  outhouses,  and  afterwards  sold  the  residue  of  the  tenn 

aaetUement.       ^^^  l^^*  ^Of. ;  the  original  lessor  granted  a  new  lease  of  the  pre- 

See  8.C.  more    «»'•«*  ^or  the  term  of  999  years  to  the  purchaser;  afterwards  the 

fully  stated,        pauper  repurchased  the  lease  for  47/*,  and  the  residue  of  tlie  term 

potif  pi.  688.       was,  on  his  paying  the  purcliase-money,  regularly  assigned  over  to 

him ;  and  after  living  on  the  premises  for  three  years,  he  moit' 
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l^tbc|iD.for  45/.**  and  THB  Court  held  ibem  to^toiitaffcieot 
estate  to  coofer  a  settlement  on  the  pauper  in  the  parish  of  S. 

615.  RAc  v.  Marsooodf  H.  T.  29  G.  2.  Burr.  S.  C.  386.  r-  The   a  cooT«yanee 
paupers,  C,  and  Af.his  wife»  in  1738,  were  removed  by  an  order  from  a  father  to 
of  two  justices,  from  K.  to  M^t  as  the  place  of  their  then  legal  set-  ^  daughter,  in 
tkoieat ;  which  order  was  not  appealed  from.     Some  years  after,  «o"«deratioii  <rf 
the  said  paupers  returning  into  K.  without  a  certificate,  were  coqq-  [!avc?on*^1!h0 
mined  for  such  offence  to  Bridewell.     Some  time  after,  S.,  father  reuduedTa 
of  the  said  Af.,  being  possessed  of  a  cottage-house,  gardei\^  and  tenn  determine 
plot  of  ground  in  K.  aforesaid,  for  the  residue  of  a  tenn  of  99  years,  fl>l«  upon  ItTet, 
then  determinable  on  the  death  of  one  •7,5.,  (the  consideration-  "■n^*/»«^cAaaf 
mooey  for  the  purchase  whereof  amounted  but  to  20i».,)  by  his  ^^^  ^  ^bm^ 
deed-poll,  dated  25th  July  1749,  in  consideration  of  his, natural  fore^aresidance 
love  and  affection  to  his  said  daughter  M«,  did  give  and  grant  the  thereon  wiU 
nid  premises  (except  the  standing  of  a  bed  in  one  room,  and  a  gsinatettla- 
way  to  and  from  the  same)  to  his  said  daughter  Af.,  being  then  the  m^Qt,  althou^ 
wife  of  the  said  C. ;  to  hold  to  the  said  Af.  for  her  life ;  and  afker-  coLridSSL 
wards,  upon  trust  for  her  daughter,  during  his  interest  therein,  paid  by  the 
Thereupon  the  paupers  returned  again  into  the  parish  of  K* ;  and  father  was  onlj 
entered  thereon,  and  lived  in  such  house ;  and  possessed  and  en-  so«. 
jt^ed  the  said  estate;  and  paid  the  high  rent  (10«.  a  year)  for  Cald.134. 
several  years ;  until  the  lease  determined  by  the  death  of  •/.  5.  —  ^"^  ^  ^'  v. 
Rrosa  C.  J.  said  he  was  extremely  clear  about  this  matter.    Th^  ^*'*'\'°6s3'* 
9G.1.  c.  7*  was  intended  to  prevent  parishes  from  being  fraudu-  ^^^/ufton 
ientlj  incumbered,  under  small  fraudulent  conveyances;,  and  it  poif, pL 637.  * 
oDJy  intended  to  exclude  all  purchases  of  cottages  under  the  value 
of  30/.  from  giving  a  settlement  longer  than  the  continuance  of 
the  interest;  for  a  man  ought  not  to  be  hindered  from  living  upon 
his  own,  and  being  irremovable  from  it,  as  long  as  his  property 
continues,  and  he  continues  to  reside  upon  it.     There  have  been 
three  questions  introduced  upon  this  act :  one,  on  the  meaning  of 
the  word  *<  purchase ;"  the  next.  Whether  the  husband.in  this  case 
he  a  purchaser,  whatever  his  wife  may  be  ?  and  thirdly,  Whether 
this  coDsideratipn  be  a  consideration  under  30^.  (supposing  him  to 
be  a  purchaser)?    Now,  first,  this  is  not  a  purchase  within  the 
meaning  of  the  act :  for  the  word  "  purchase"  is  not  here  to  be 
taken  in  the  largest  extent  of  it,  but  js  confined  to  cases  where  a 
pecuniary  consideration  is  paid.    In  the  great  case  of  Roper  v. 
^^fuicliffe.(a)f  the  word  '*  purchaser"  was  token  according  to  the  (a)  a  Mod.  167. 
meaning  and  intention  of  the  act  of  1 1  ft  12  ^.  3.  c.  4. ;  and  in  the  isi . 
cue  of  Lord  Derxoentwatery  the  person  was  considered  not  as  a  lOMod.sso. 
porchaser  within  the  meaning  of  that  same  act.     But  here,  a  8£q.Ab.506. 
paper's  wife  has  an  estate  assigned  over  to  her,  out  of  love  and  ^^^' 
i&ction,  without  any  money  consideration,  by  her  own  father, 
which  cannot  be  such  a  purchase  as  this  act  intends.     A  devise  is 
not  within  this  act.  (b)     Indeed,  if  the  husband  had  paid  a  copsi-  (0  I>oiigI.7S8. 
deration,  he  would  have  been  a  purchaser,  though  the  conveyance 
had  been  made  to  his  wife.    In  the  case  in  3  Peere  fVilliamSf  40. 
and  other  cases,  it  has  been  determined,  *<  that  a  wife  adminis- 
"  tratrix  or  executrix  shall  not,  if  slie  be  a  papist,  take  terms  or 
"  other  interest  in   lands  under  the  will ;   because  a  papist  is 
*' disabled  by  l\  &  12  fV.S.c.^,  from  purchasing;  ana  taking 
"  under  a  will  is  purchasing."  (c)     But  jn  the  present  case,  the  (c)  See  s  Peere 
bosband  is  not  to  be  considered  as  a  purchaser,  but  as  being  out  Wmt.  46. 
of  this  act  of  9  G.  1.  and,  therefore,  he  acquired  a  settlement  m  K* 
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(a)»Mod.l67. 
181. 


A  wife  wluH  on 
bong  left  by  ber 
huabind,  goes 
and  resides  on 
his  estate  for  40 
days  by  henel( 
does  not  thereby 
gain  a  settle- 
ment for  a 
husband,  and, 
therefore,  not 
for  herself  or  ' 
children. 

S.P.Rezv.St. 
Mary,  Berk- 
hampstead, 
SSesa.Ca8.89. 
See  Rex  v. 
Manley,  potif 
pi.  645. 


CoBieqiieMi  j,  tlie'Seaiioiig  kave  determined  #roi]|g« — Twm  Tltut 
OTHBR  JifDOBS  eoQCoiTed  with  the  C.  J.  in  opinion,  that  this  aei 
of  9  Gi  1.  doee  not  extend  to  deviaes,  or  gifts*  or  other  roetkedi  of 
acquisition;  but  ia  confined  to  the  particnlar  caae  of  purchases  for 
money-considerations  under  SO^.  For,  on  the  contrary  construdioBi 
WiLMOT  J.  obserred,  no  devise,  or  gift*  or  marriage  settlemeat 
would  gain  a  settlement,  unless  a  pecuniary  considerstioD  wai 
paid.  He  said,  that  this  act  was  plainly  intended  onlr  sgput 
gaining  settlements  by  purchases  for  small  money*consiasratioos: 
and  the  word  *'  purehi»er"  is  not  to  be  taken  in  its  strict  legil 
sense,  but  according  to  the  intention  of  the  legislature;  which  wn 
regarded  in  the  case  of  Roper  y.  Raddiffe  (a),  and  onsht  tobe  lois 
this  case ;  though  that  intention  was  very  diffbrent  in  the  two  c^sei, 
for  the  act  of  parliament  there  in  question  intended  the  genenl 
sense  of  the  word ;  this  act,  the  confined  one. 

616.  Rex  y.  Aythrop  Rooding,  M.T.  S0G.2.  Burr,S.CMt 
—  G.,  the  pauper's  husband,  having  been  legally  settled  at  W.  R^ 
went  away  and  left  hk  wife  and  children:   Whereupon  she  and  her 
children  went  and  lived  for  the  space  of  40  days,  without  her  has* 
band,  in  a  copyhold  tenement  of  her  husband's  own,  at  A.Bt 
But  legal  notice  *'  to  depart'*  was  given  to  her,  within  the  40day% 
by  A.R.  —  Lord  Mansfield  :  This  is  the  husband's  own  estst^ 
and  he  himself,  certainly,  might  have  gone  and  gained  a  settiem^ 
there,  by  residing  40  days.     It  is  stated,  genendly*  '^  to  be  hi 
*'  own :"  it  does  not  appear  to  have  been  a  purchase  within  9(/.K 
c.  7.»  nor  does  it  at  all  appear  how  he  came  by  it.    Neither  d<Mll 
it  appedr  that  the  wife  went  to  reside  upon  it  against  the  husbood^l 
consent.  ,  The  old  settlement  remains  as  it  was :  she  is  on)]^  i^^H 
movable  from,  the  property  of  her  husband.     And  so  it  is,  id  till 
case  of  soldiers  in  the  king's  service.     She  cannot  be  reme^tk 
from  her  husband's  property,  upon  being  only  likely  to  becMsH 
chargeable.  —  Dbmnison  J.   Gaining  a  setthmeTUj  and  beii^  vfi^l 
movable  from  a  place  for  40  days,  are  not  convertible  terms.   1^ 
husband's  settlement  remains  as  it  was ;  but,  nevertheless,  the  wift 
is  not  removable  from  his  estate;  for  she  is  not  within  the  intent' 
and  ^meaning  of  the  13  Srl^  Car.  2.  c.  12.,  nor^is  it  agreeable  ts^ 
the  liberty  of  mankind,  that  a  person  should  be  removed  from  M 
own  estate.    This  woman's  gome-  thither  does  not  appear  to  hsfS 
been  against  the  consent  of  her  husband:  it  i|'  rather  to  be  pre- 
sumed that  she  went  with  his  consent.     Nor%  A.R»  obliged  te 
maintain  her,  and,  consequently,  they  are  not  hurt  by  her  bthf 
there.     If  she  will  stay  there,  and  cannot  maintlfin  herselfi  >* 
must  look  to  that.    The  majus  and  minus  of  the  estate  is  out » 
the  question ;  it  makes  no  difference  in  the  present  case,  be  i 
greater  or  be  it  less  in  value. — Foster  J.  held  that  this  wooss 
had  a  natural  right,  or,  at  least,  a  matrimonial  right  to  go  to  her 
husband's  estate ;  and  that  as  there  does  not  appear  to  be  any  dis* 
sent  o£  her  husband,  it  should  rather  be  presumed  that  heoo» 
sented.    The  husband  himself  would  not  have  been  remoww 
from  his  own,  if  he  had  gone  thither.     His  right  is  under  Megu^ 
Charta :  **  None  shall  be  disseised  of  his  freehold."  T^i*  ''^^ 
was  not  become  chargeable  to  A.  R.     If  she  had  become  •^^"^ 
chargeable  to  that  parish,  I  think,  that  by  common  law  t^^JX?'* 
have  maintained  her.    lliis  is  the  common  law,  so  ftit  bacs  m 
from  the  time  of  trb  Mirror. 


4tt7»  A»T-  CMAwkUm,  N^T.   SlOi.%   B»rr.  «Si C.  i44« -^  A tenemcnttfnd 
H^BoA  M.  Iiis wife  lived  m  the  parish  o£  C,A.^  under  a  certificate  ^^o  acrM  snd  « 
Ami  W,,  from  the  month  pf  ^n/y  172.5,  until  about  Chrisinmt  ^^oHwadfor 
17S8;  at  which  time  F.  the  father  of  Af.  died  intestate^  leaerog  S\'^'^99 
hkmd  daughter  and  fifie  other  children.    F.  waa,  at  the  tinae  of  yean,  deter- 
ha  death,  pewataed -of  and  entitled  to  a  teneasent  «ttd  two  acaea  miiiible  on  th^ 
aad  a  half  of  land,  of  the  yeaHy  value  of  6^  17«.  aittKita  in  C.A.,  death  of  the 
kttht  remainder  of  a  term  of  99  yeetfa,  determinable  oli  the  death  P?*?^![  *"^ 
0f  hitnieif  and  liia  aaid  daughter.    Upon  F/a  death,  H.  aad  hia  ^",1^7"' 
«ffe  entered  upon  and  took  poaseaaion  of  tiie  aaid  tenement  and  Beutaiait  lo 
laid)  md  lived  therein  and  oooapted  the  aaaae  until  they  were  re-  the  butbaod  of 
aoved  therefrom  by  two  juaticea,  in  the  year  1758«  to  the  pariah  the  daughter 
of  IF.;  but,  on  appeal,  the  Seaaiona  held  that  they  were  aettled  in  «fterar«tideDce 
C.J.  by  having  resided  en  their  own  estate ;  and  tliey  quaihed  ^JJJl^gJJJe^ 
tfae  order  of  femovalt  and  stated  the  above  caae.'^  Lord  Maks-  Lent  to  the 
tnvDX  The  queation  ia,  Whether  H.  acquired  aach  a  right  aa  death  of  his 
raadered  him  arremdvaUe  ?    Now  her«  be  had  acquired  a  positive  fachar.in<1aYr, 
ngbt  by  ^  years'  possession ;  which  is  much  more  than  a  teere  ^though  the 
aegative  right,  or  a  bar.    This  is  such  a  positive  right  as  WouM  ^J^^  left 
mn  iufficed  to  support  an  action.     He  might  have  brought  an  Jj*^  other 
cpKtmeat  upon  a  SO  years' ^losaeaaion  ;  and,  thereforcf  it  ia  dia-  children,  and 
liagiiiBbable  fratn  the  case  of  a  bar,  a  mere .  negative  right,  or  a  no  administra- 
Utation;  forit  dtiea  not  merely  bar  the  remedy,  hut  gives  the  tion  was  taken 
ifhti  upon  which  he  may  recover  in  ejectment.    And  here  iaa  ^JJ^^^e ofthe 
pnamption  that  they  had  agreed  with  she  other  children  of  T.  |^^i  li^htby 
hr  their  aharea:  as  to  Af.  H,*%  right,  to  this  settlement,  as  being  which  he  en- 
aixt  of  kin  to  #^.,  the  general  question,  whether  it  be  sufficient  for  tered  on  the 
fa  aett  of  kin  to  be  in  possession  merely  without  taking  ont  ad«  >^d  esute. 
ahutnation,  is  very  diflmnt  from  the  particular  question  in  this  See  R.  o.  NorUi 
oas;  for  there  is  a  great  difference  between  a  sole  next  of  kin,  Cun7,|wtf, 
aNi  where  several  persons  in  equal  degree  have  all  of  them,  as  in  pl*^^!- 
tba  pfeKnt  case,  an  equal  nght*  —  Ties  rbst  of  thb  Court 
emoiRed,  and  the  order  of  Sessions  establishing  the  settlement 
if  the  paupers  in  C-  A»  was  aiihrmed. 

'  418.  R€T  V.   Shemton,   Af.  T.    d@  G.  2.    Bmtt.  S.  C,  468.—  Ifanestatebe 
i»  G«,  the  pauper,  with  Af.,  his  first  wife,  who  was  the  daughter  ftetnaed  to  the 
of  Me  A.  C*  came  with  a  eertiflcate,  in  the  year  1717%  fVom  8.  wifeofacCTti- 
b»  jL,  and  there  lived  with  R.  C.  in  his  house  till  his  death.   R.  C,  i^uf^^ 
j»f  ha  Will,  dated  2Sd  SepUmher  i7£4,  gave  to  his  daughter,  M*  G'.,  they  enter  into 
ttao'tiie  pauper's  wife»  all  that  his  house,  barn,  garden,  croft,  and  and  mideupon 
•Wjwith  the  appurtenaaces  in  A.^  to  hold  to  her  for  her  life;  the  same,  Uiej 
^  -from  and  after  her  decease,  to  Robert  G.,  aoa  of  the  said  ^l>«;^  g«>n « 
UAty  G.,  the  aaid  RobeH  G.  paying  Marif,  hia  sister,  5/.     The  •<'^^<«»«"<* 
tMahMT  ^ed  woon  after  making  his  wilU    The  pauper  and  his 
*ife  Mary  (the  devisee  for  Kfe  under  the  will)  entered  upon  the 
piBaiiaes  so  deviied,  and  enjoyed  the  same,  (the  said  house  being 
tta  new-built,  and  the  premises  altogether  worth  40s.  a  year), 
^  the  death  of  R.  C,  until  the  death  of  Mary,  his  first  wife, 
vlich  happened  six  months  after  the  death  of  her  father ;  and 
Blitinoed  in  the  possession  of  the  premises,  till  removed  by  the 
|*tent  order,  without  paying  rent  to  any  person.    The  pauper's 
bit  vife  left  issue  by  him,  one  son,  named  Roberty  (the  remainder- 
i^in  the  will);  who,  many  years  before,  went  for  a  soldier; 
*d  whether  he  was  living  or  dead,  was  not  known ;  and  one 
i^hter,  named  Mary^  now  living.     The  pauper,  after  the  death 
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of  his  first  wife,  married  Morvi  his'present'wife.  It  was  contended, 
**  That  /.  G.,  the  paiiper,  had  a  right  to  this  estate,  when  he  eo* 
**  tered  upon  it;  and  had  continued  a  peaceable  and*  uninterrapted 
**  possession  of  it. for  above  SO  years,  and  was  irremoTeable  from 
<^it»  notwithstanding  his  coining  originaliy  into  the  parish. under 
(a)Anie,pl6lo.  «<  a  certificate."    And  the  cases  of  AMritik  y.  Wj^tf  (s),  Bur* 
(6)  JPojf,pl.68l.  dear  v.  Eastnooelhay  (6),   Rex  v.  Martoood  {c).  Rex  t.  Dim 
(c)jinte,p\.6\5.   Tew  (d)f  Rex  V.  Cold  Ashlon  (e),  were  mentioned.     And  Mr. 
(d)Ante,p\A68,  MoRTOv,  who  was  to  have  shown  cause  against  quashing  these 
(e).^#rtftf'pl.6i7.  o*^™*  candidly  owned  that  he  could  not  undertake  to  support 
>   *      •  them  against  several  express  resolutions.  —  Lord  Mansfield. 
So  it  seemed  to  us  upon  the  original  motion.    Whereupon  the 
rule  was  made  absolute. 
Hie  family  of  a       619*  Rex  v.  Leeds f  E.  T.    4  G.  3.     Burr,  S*  C.  524f*'^J.H, 
man  who  has  an  took  a  tenement  of  10/.  a  year,  at  B.f  and  was  to  leave  it  it 
Mtate/rvm  j^ear  Michaelmas  or  .  Lady-day  ;    but  no  mention  was  made  at  what 
b^  remold**'     Michaelmas  or  Lady-day.     At  Michaelmas  1761,  he  and  his  wife 
therefrom  while  ^^^^  ^o  •&•»  ^^^  resided  upon  the  tenement  till  about  the  Chrutr 
his  interest         f^os  following ;  from  which  time,  till  the  month  of  May  17Gi> 
continues,  he  WBs  sometimes  at  L,^  and  sometimes  at  B.  ;   but  his  wife  sod 

although  he  has  family  resided  wholly  at  ^.,  and  never  were  at  L.  before  ths 
*^e°^8^tk***    removal.    In  May  1762,  he  took,  for  a  year,  one  tenement  st  the 
mentinadmer-  annual  ""^nt  of  15/.  and  another  of  5/.,  both  at  L  r  where  be  fol»' 
cDt  parish.         lowed  the  trade  of  a  coach  maker,  and  occupied  them  till  some 

time  in  the  montli  of  June  1763.     From  the  time  of  his  taking  the 
tenement  at  L.  to  November  1762,.  he  resided  chiefly  at  L.,  bol 
was  in  the  mean  time  twice  with  his  wife  at  B* ;  whom  be  left  it, 
the  tenement  he  took  there.     From  November  1762,  he  resided: 
constantly  at  L.,  till  about  the  15th  of  April  1763.     His  wife  sail', 
family  becoming  chargeable  to  the  town  of  B.^  the  parisb-oiccs^r 
of^.  obtained  awarrant  from  a  justice  of  peace  to  appreliendhimoi* 
that  account ;  when  he  made  them  satisfaction,  and  promised  to  tab' 
his  wife  away  from  J3.,  and  prevent  there  being  any  further  expenoa-. 
But  she  being  at  her  time,  he  and  his  wife  staid  in  the  tenemeol 
at  B.  27  days,  whilst  she  lay  in,  to.  wit,  from  the  18tfa  day  of  Afffi 
1763,  to  the  15th  of  May  following;  when  he  took  his  wife  tt. 
and  left  her  at  her  brother's  in  fF.,  and  returned  to  B,^  Ijocked  op  j 
the  doors  of  his  house  there,  left  the  key  with  a  neighbour,  sod  | 
gave  him  directions  to  get  the  hay  for  him  off  the  tenement  thersi 
In  a  few  days,  and  without  ever  having  resided  either  in  the  tenemeot 
at  B.,  or  in  the  parish  of  B-,  after  the  taking  his  wife  to  her  bro* 
ther's,  he  went  to  i/.,  a  hamlet  in  the  parish  of  Z*.,  whicb  msis* 
tains  its  own  poor,  and  continued  tliere  ever  after.     The  haj  wai 
accordingly  got  for  hiin,  and  at  the  time  of  the  removal  remsiDel 
upon   the  premises,  and  was  his   propJerty.     About  a  fortnighl 
, .  before  the  removal,  he  wrote  a  letter  to  the  person  with  whom  he 

left  the  key,  to  deliver  the  possession  of  the  tenement  at  B.  to  the 
landlord ;  but  possession  was  not  ddivered.  On  the  day  beibie 
the  appeal  he  received  the  key  from  the  said  person^  sod  bad  rt 
in  his  possession  at  the  time  of  the  appeal.  His  wife  hBi^m^ 
afterwards  returned  to  jB.,  and  wanting  relief,  they  removed  her 
to  Z.,  as  the  place  of  her  settlement.  —  The  Sessions  was  o(  opi? 
nion  that  L,  was  the  place  of  her  and  her  childrens'  settlemest; 
as «/.  H,  had  not  resided  40  days  upon  his  tenement  at  B*  sio^ 
he  resided  upon  his  tenement  at  Z». ;  which  he  did  from  Ncoembtf 
1762   to   the  15lIi*of  *-47>r/7  176ti,  as  above  stated;  and,  thcrt- 
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fortftbey  confiroied  the  warrant  of  the    two  juttfces.  —  The 
Court  were  unanimously  of  opinion,  that  J,  H.  himself  could 
not  have  been  removed  from    his    own    tenement   at    B.^    the 
kue  whereof  was    unexpired ;    and  if  they    could    not    have 
removed  the  man  himself  trom  his  own,  it  follows,  consequently, 
that  they  could  not  remove  his  wife  and  children  so  long  as  it 
remaioecl  his.    Indeed,  if  his  lease  at  D,  had  been  at  an  end,  his 
last  40  days'  residence  at  Z.  might  have  borne  a  different  consider- 
ation; but  the  justices  have  certainly  been  premature  in  removing 
them  from  B.  whilst  his  interest  there  subsisted,  and  from  whence 
be  himself  would  at  that    time  have  been  irremovable.  —  Both 
orders  quashed. 

620.  Rex  v.    Uttoxeier,    T.  T.    5  G.  3.     Burr.  S.  C.  538 xiie  remainder 

W,  G,  was  legally  settled  in   (7.     His  mother  rented  and  resided  of « term  of 
upon  a  farm  of  '221.  per  annum  in  M* ;  which  she  devised  to  her  J^n  devised  to 
fire  children,  and  maae  the  pauper  and  her  three  other  sons  exe-  f**""^  executors, 
colors  of  her  will ;  and  died.     The  pauper  alone  proved  the  will ;  J^^"*"*"^ 
and  entered  as  her  executor,  and  managed  and  resided  upon  it  mny  oCitSn 
for  12  or  13  weeks.     He  afterwards  returned  to   U. ;  but  con-  who  reside 
tinued  to  go  over  to  M.,  to  give  directions,  from  time  to  time ;  thereon  for  40 
and  had  a  servant  upon  the  farm   till  the  Lady-day  following.  <l«y»*Mttl«- 
Tbe  pauper  possessed  all  the  testatrix's  personal  estate,  and  paid  ™^*  *.^**  P*" 
the  arrears  of  rent  due  in  his  mother's  lifetime,  and  the  year's  under  ia"a 
lent  ending  at  Lady-day  1758,  to  the  landlord's  agent ;  who  gave  year, 
him  a  receipt  for  44/.  in  full  for  all  arrears  of  rent*  and  tlie  rent 
to  become  due  to  Lady-day  next :  and  the  said  agent  ofiered  to 
let  the  pauper  continue  to  hold  the  farm  after  Lady-day  1758,  if 
lie  would  not  insist  on  repairs ;  which  terms  the  pauper  did  not 
Aoose  to  accept.  —  Wilmot  J.    It  is  very  true,  that  a  share 
lot  amounting  to  10/.  a  year,  of  a  tenement  of  above  10/.  a  year 
a  value  will  not  do.     But  here  he  has  a  right  as  executor.     The 
ilue  thereof  is  totally  immaterial ;  beca^set  by  common  law,  no 
lersoo  can  be  removed  from  his  own ;  and  one  who  has  a  right  to 
Bide,  irremovably,  does  thereby  gain  a  settlement  if  he  reside 
0  days.  —  Yates  J.    If   poor   persons  voluntarily   come  into 
srishes  to  settle  in  tenements  under  the  value  of  10/.  a  year,  the 
€tof  13  &  14  Car*  2.  c.  12.  prevents  their  gaining  a  settlement 
y  their  intruding  into  parishes,  as  strollers  and  vagabonds,  and 
nth  the  bad  intentions  mentioned  in  the  preamble  of  that  statute  : 
at  if  an  interest  in  a  tenement,  of  ever  so  little  value,  devolve  upon 
person  by  act  of  latOf  it  is  a  quite  different  case,  and  by  no 
leaos  within  the  provisions  or  purview  or  the  intent  of  that 
atute.  —  Aston  J.  expressed  himself  to  the  like  effect :  and, 
ioreover,  he  cited  the  case  of  Rex  v.  Sundrish  (a),  where  it  was  {a)Ante,pl,6l}. 
illy  and  solemnly  settled,  that  any  person  who  has  an  interest 
f  act  of  law,  may  dwell  upon  it  as  his  own,  and  is  irremovable ; 
k1  if  he  remain  40  days,  gains  a  settlement ;  for  he  cannot  be 
ken  to  come  into  the  parish  upon  the  ill  views  which  are  pro- 
ded  against  by  the  act  of  13  &  14  Car.  2.  c.  12.,  and  is,  there* 
re,  not  within  the  purview  of  that  statute. 

621.  Rex  v.  Ingleton,  E.  T.  6  G.  3.    Burr.  S.  C.560.— J2.  S.,   a  Toluntary 
id  Rose,  his  wife,  being  legally  settled  in  /.,  about  43  years  ago,  grant  for  l^  of 
tme  to  inhabit  in  A.^  wnere  they  resided  ever  after ;  and  brought  a  customary 
ith  them  a  proper  certificate  from  /.,  acknowletlginjj  them  to  be  ^^^^^g®  *o  f 
gaily  settled  there ;  which  they  delivered  to  the  proper  officer  guffiriemcstate 
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though  only  of 
4/.  a  year  value. 

See  R.  V. 

Watblington, 
pott,  pi. 687. 


(a)Ante,^h6]5. 


If  a  woDita 
purchase  aiv 
estate  under 
8(U.,and  marry, 
the  estate  is 
sufficient  to 
gain  an  original 
settlement  ti) 
the  husband, 
and  a  deriva- 
tiTe  settlement 
to  the  wife, 
although  insuf- 
ficient to  have 
given  her  one 
in  her  own 
right. 

{b)jtnt9,pl615. 


A  ^oottjq;*  built 
on  the  waste, 
after  a  posses- 
sion of  more 
than  SO  years. 


at  A.    About  32.  jrears  ago,  a  castomary  cottage  aituate  'm  A. 
was,  in  consideration  of  natural  love  and  affection,  coDveyed  by 
the  father  of  Rase  <S.  to  her  use  for  life ;  and  after  her  decease, 
to  the  use  of  Jane,  her  daughter,  and  her  heirs.    Richard  S.^aod 
Rose  his  wife,  entered  on  the  cottage,  and  continued  ia  poaei- 
sion  16  years  without  interruption ;  and  then  Richard  purdiaied 
of  his  daughter  Jane  her  remainder  in  fee  in  the  premises  for  52.; 
and  was  admitted  tenant  thereof;  and  continued  possession  of  the 
same  eight  or  nine  years  longer,  when  they  sold  the  same  to  F.  H. 
for  21/.     About  10  years  affo, «/.  fV.,  aunt  to  Rose  S.,.in  comi- 
deration  of  natund  love  and  affection,  conveyed  a  moiety  of  an- 
other customary  messuage  and  tenement  with  some  lands  tberete 
belonging,  situate  in  A.  aforesaid,  of  the  yearly  value  of  4^^  to 
the  said  Richard  S.  and  Rose  during  their  lives  ;  and,  after  tbeir 
death,  to  Thomas  their  son,  his  heirs  and  assigns  for  ever ;  and 
the  other  moiety  unto  their  said  daughter  Jane,  and  her  heirs. 
Richard  S.,  and  Rose  his  wife,  entered  into  possession  -of,  and 
resided  in  the  said  tenement  ever  afler,  and  continued  so  to  do  at 
the  time  of  their  being  removed.     But  on  the  21st  of  January  lai 
past,  in  consideration  of  10/.,  they  conveyed  their  moiety  of  the 
said  last-mentioned  tenement  to  Thomas  S.  their  son,  who  lived 
with  them  in  the  same  house :  and  after  the  making  such  convey- 
ance  to  the  said  Thomas  the  son,  and  before  the  making  t« 
order  of  removal,  the  said  Richard  S,  and  Rose  his  wife  becane 
actually  chargeable  to  the  said  township  of  A.  —  The  counsel,  m 
the  authority  of  Rex  v.  Martoood  (a),  gave  up  the  poiot ;  asi; 
allowed  that  that  was  a  voluntary  settlement,  and  not  a  porchaia| 
within  the  statute  of  the  9  G.  1.  c.  7.  §  5. ;  in  which  opinion  thi 
Court  concurred. 

622.  Rex  v,  Ilmington,  T.  T.  6  G.  2.  Burr.  S.  C.  566.- 
Theophilus  £,i  being  legally  settled  in  /.,  about  S3  years  a|i! 
married  Elizabeth  £,  his  wife,  then  E.  S.' spinster;  who  W' 
before,  by  indenture  bearing  date  the  25th  day  of  March  11% 
purchased  a  leasehold  tenement,  situate  in  the  parish  of  M;  ^ 
the  sum  of  6/.,  for  the  remainder  of  a  term  of  1000  yean. 
Elizabeth  resided  in  the  tenement  for  about  nine  vears  before  bcr 
intermarrying  with  Theophilus  E,  After  such  intermarriage 
Theophilus  £.,   together  with   Elizabeth  his   wife,  the  pauper, 

Tesided  in  the  tenement  about  16  years ;  when  Theophilus  £.  dH 
leaving  Elizabeth  surviving  him.  Elizabeth  £.,  after  her  husbaadl 
death,  continued  to  reside  in  the  tenement  till  about  ChrisifMiM 

il765),  when  she  sold  and  conveyed  the  tenement  to  Jama  &t 
or  the  sum  of  6L  ;  and  was  afterwards  removed  from  the  pariih 
of  M.  to  the  parish  of  /.  —  The  Court,  on  the  authority  of  Bb 
v.  Maroooody  (b)  were  unanimously  of  opinion,  that  this  was  a  settle- 
roent  to  the  husband  by  the  intermarriage  ;  for,  upon  the  marriage, 
her  estate  vested  in  him  by  law,  and  there  is  a  distinction  between 
an  actual  purchase  and  a  legal  purchase ;  and  that  his  widow 
derived  her  settlement  thereby  through  him ;  although  upon  the 
statute  9  G.  1.  c.  7.  she  gained  no  settlement  by  ber  purchase 
when  originally  made. 

623.  Rex  v.  Garmay,  M.  T  8  G.  3.  Burr.  S.  C.  6S2.'-Pn  aboo^ 
85  or  86  years  ago,  went  and  lived  with  his  father  in  a  cottage 
built  upon  the  waste,  in  the  parish  of  A,,  where  his  father  bw 
then  lived  about  80  years.     As  long  as  the  pauper  remembered, 
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which  was  aboat  70  ^ean,  a  houBe  stood  upon  ihe  same  spot,  although  that 
and  the  land  belonging  to  it  was  inclosed.     Soon  after  the  pommvoqwm 
jMoper  went  to  live  with   his  father^  his  father  died ;  and  the  "?L**^*"^  ** 
paoper  continued  in  possession  of  the  premises  (being  his  father's  lI^iuJlSJ^ 
eldest  sod)  till  the  time  of  his  removal  to  the  parish  of  G.,  the  its  poneMor  to 
ptaper  having  paid  an  acknowledgment  of  2s.  6d.  to  the  lord  of  g«n  «  setOe- 
the  manor  for  the  last  SO  years ;  but,  to  his  knowledge,  his  father  ™^^ 
never  paid  any  acknowledgment.     The  premises  were  of  the 
jtajfij  value  of  50s.  or  thereabouts.    The  Sessions  confirmed  the 
order  of  removing  the  pauper  from  A  to  G.,  but  on  a  rule  being 
iraoted,  both  these  orders  were  quashed  without  defence. 

m.  Rex  v,  BiUon,  M.  T.  9  G.  S.    Burr.  S.  C.  681.  — ^  B.  built  The  owner  of  a 
a  cottage  at  his  own  expence,  on  the  waste  in  the  hamlet  of  O.,  cottage  oo  a 
and  lived  therein  for  19  years  and  a  half  without  interruption,  waste,  who  eon- 
bot  never  paid  any  taxes,  nor  was  he  rated  for  the  cottage,   or  **""." '?  P?^ 
took  any  lease  of  the  ground  on  which  the  cottage  was  built  from  J^IIJ^^tber^ 
tbe  lady  of  the  manor,  or  had  any  leave  or  licence  to  erect  the  gainsa  settle- 
cottage.    About  20  years  ago,  he  was  turned  nut  of  possession  ment,  although 
hj  an  ejectment  brought  by  a  person  claiming  the  same  under  a  ^  originally 
iBortgage  thereof  made  by  B.  for  the  sum  of  15/.,  and  some  time  <*»«"  •"ch  cot- 
ifter  that  (which  was  more  than  50  years  ago)   he  and  the  ••8«'^"»»* 
mortgagee  sold  the  cottage  to  one  W.  for  28/.  and  B.  had  51.  part 
of  the  purchase  money.  -^  The  Court  tvere  all  of  opinion,  that 
it  appeared  to  be  a  possession  of  more  than  20  years.     He  was 
feottelf  in  possession  19  years^  and  a  half,  and  the  mortgagee's 
lOBsession  must  be  also  considered  as  his  possession.     Upon  the 
viide  his  possession  was  upwards  of  20  years. 

$25.  Rex  V.  Brungw/n,  H.T.IS  G.  8.  Editor'^  MSS.  —  The  If  a  man  inan7 
case  atated,  that  //.,  the  pauper,  was  hired  for  a  year  in   the  « woman  who  is 

K'  hof  B.,  and  served  it  pursuant  to  such  hiring;  and  received  p<»>e«edof  a 
ages:  that  about  1755  he  married  D,,  who  was  then,'  and  J^!^tote"bT 
bd  b^n  three  years  before,  in  possession  of  a  house  and  garden  a  penon  who 
in  the  parish  of  G.,  which  had  been  given  her  by  deed  bv  one  fV^  had  been  in 
the  owner  of  the  premises  for  upwards  of  SO  years  berore :  that  ponesnon  fye 
the  aaid  H.  and  his  wife  lived  ih   the  house  and  premises  for  ^7,"'^  ^ 
17  years  after  their  manlage,  and  never  paid  any  rent,  nor  were  JiemJSJ'by  4I?* 
>)termpted  in  the  enjo3rment  thereof  by  the  lord  of  the  manor,  ^j,*  reuLnoe 
^^  any  other  person  whatsoever :  that  about  Lady^ay  last,   and  on  euch  estate. 
MBe  time  before,  H.  applied  to  the  officers  of  Q.  for  relief,   who 
veftised  to  relieve  the  paupers  on  account  of  their  being  owners  of 
die  iaid  house  and  premises,  which  the  parishioners  of  G.  pre- 
tended were  buik  on  the  lord's  waste,  and  insisted  on  their  selling 
the  premises,  and  that  they  should  be  removed  to  B. :  that  about 
iMf-day  last,  the  pauper  and  his  wife  sold  the  house   to  the 
pnish-omcers  of  G.  for  7/.  7f .,  and  were  then  removed  from  the 
{wish  of  G.toB;  and  on  appeal  from  the  order  of  removal,  it 
vss  confirmed. — Bald  wiK,  who  had  been  applied  to  by  the  parish  of 
G.,8aid,  that  the  justice  at  the  Sessions  seemed  to  be  of  opinion  that 
tbe  word  *<  purchase*'  under  the  statute  of  9  G.  1.  c.  7.  meant  pur- 
cioie  in  contradistinction  to  a  descent ;  but  upon  looking  into  the 
CMea,  he  thought  it  meant  and  was  confined  to  cases  where  the 
c^onderation  was  paid  in  money,  and  that  he  could  not,  therefore, 
^ort  the  order.  —  And  it  was  accordingly  quashed. 

625.  Rex  v.  Stoddey  Pomroy,  H.  T.  14  G.  3.  Burr.  S.  C.  762.  If  a  pauper's 
"~£.,bdng  possessed  of  an  estate  in  C  for  a  term  of  years  de-  grandmother 
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leave  him  an  terminable  on  the  death  of  S.  W,^  the  mother  of  J.  W^  the  pauper,  in 
annuity  of  lo^i  and  by  her  last  will  devised  to  her  grandson,  t/.  fV,,  the  pauper, 
payable  out  of  i\^q  gmn  of  10^.  a  year,  to  be  paid  by  her  executors  in  trtnt 
an^rtate,  COT-  therein  named,  out  of  her  estate,  during  the  said  J,  W,*%  mother's 
■onal^proi^rty  '*^®  •  ®"^  '^  ^^^  grandson,  J.  ^.,  should  happen  to  die  before  his 
to  the  amount  mother,  S.  W.y  that  then  his  brother  and  sister,  W.  and  itf.,  should 
of  32li,aDd  an  have  and  enjoy  the  aforesaid  10/.  a  year,  of  like  lawful  money,  to 
estate  for  yeare  ^g  p^id  by  her  executors  in  trust  therein  named,  yearly  and  every 
hr^th^'s^"*"  year  during  the  life  of  her  daughter,  S.  W.,  aforesaid;  and  if  in 
deatb^his  resi-  ^®®®  ^-  '^'  ^^^  ^'  ^m  ^©r  grandchildren  aforesaid,  should 
dence'on  such  either  of  them  happen  to  die  before  their  mother,  S.  fV^  that 
estate  will  not  then  her  will  and  pleasure  was,  that  the  survivor  of  them  should 
give  him  a  have  and  enjoy  the  aforesaid  legacy  of  10/.  a  year  in  maimer 

settlement.  ^^^  form  aforesaid  payable :  the  testatrix  soon  afterwards  died, 

without  jaltering  or  revoking  her  will,  and  left,  at  the  time  of  her 

decease,  the   leasehold   estate  above-mentioned ;    and  effects  to 

the  amount  of  32/.  only,  and  no  more :  the  pauper,  J.  fV.,  being 

settled   in    S,  and  considerably  in   debt,  in   order  to  avoid  his 

creditor.-,  went  to  reside  in  C,  and  there  resided  with  his  mother 

on  the  leasehold  estate.,  and  did  carry  on  the  business  of  a  jobber 

in  cattle,  during  the  continuance  of  the  annuity,  and  while  the 

same  was  due  and  payable,  for  the  space  of  40  days  and  upwards, 

between    Midsummer  1770,   and    Midsummer    1771;   k  did  not 

appear,  that  the  annuity  was  rated  to  any  of  the  public  levies.— 

Lord  Mansfield  said,  that  there  was  no  colour  for  adjudging 

the  piuper  to  have  gained  a  settlement  in   C.     Fie  did  not  go 

thither  to' reside  upon  his  own  ;  he  absconded  there  to  avoid  hii 

creditors.     This  was  no  specific  legacy  ;  it  is  payable  out  of  her 

whole  personal  estate.     But  if  it  were  a  specific  legacy,  bss  a 

specific  legatee  any  right  to  go  and  live  upon  the   estate?    If  it 

had  been  a  rent-charge  out  of  a  freehold,  it  would  not  give  t 

right  to  live   upon  such   freehold.     But   this   man  had  only  a 

pecuniary  demand.     There  was  no  colour  for  his  going  to  live 

upon   this  leasehold   estate   as  his  own.  —  The  other  teres 

Judges  concurred. 

The  widow  of         627.  Rex  v.  Painsxvick,  E.  T.  14  G.  3.  Burr,  S.  C.  783.  —  Jfl«« 

• "!?  "f"^  ^'^  ^*9   the  first  husband  of  the  pauper,  Jane  5.,  died  about  16 

house  gains  a     7^*"  *S°>  seized  of  a  house  and  orchard  in   S.,  leaving  Jane  his 

settlement  by  a  widow,  and  John  A.y  his  son  and  heir  by  a  former  wife,  who  waa 

residence  of  40    then,,  and  now  is  a  soldier  in  the  guards.     Jane,  upon  </oA»  ^-^ 

days,  inr^Aiof  death,  put  the  house  in  repair,  and  entered  upon  the  same  house 

her  dower,  but     j^jj  orchard,  not  hearing  that  any  one  had  a  better  right  than  hcr- 

«lch1^"wtote,  ^^^^'  ^^^  ^^^  ^^^  ^"<*^  whether  John  A.  was  dead  or  Uving.  Jfl« 
communicate  a  ''^®^  '"  *^®  house  for  about  seven  years  after  James  A's  death, 
settlement  to  a  and  then  intermarried  with  S.,  who  was  settled  in  P.  5.  resided 
second  husband,  with  his  wife  in  the  house  till  his  death,  which  happened  aboal 
until  dower  be  x,wo  years  afterwards,  and  left  by  her  the  two  other  paupers,  bis 
assigned.  children.     Afterwards,  after  his  decease,  Jaiie  lived  in  the  house 

lT  ^%^'  ''^^  about  three  quarters  of  a  year  ago.  She  paid  1*.  quit-rent 
lMm,^)^'"^°'  t/oAw  A,y  the  son,  claimed  the  premises  about  tour  years  after  bis 
pl.686.   '  father's  death,  and  again  about  seven  years  ago;  and,  on  &- 

turdai/  before  the  Sessions  sold  his  interest  therein,  the  boose 
having  fallen  down,  for  40/.,  sixpence  whereof  was  paid  in  earnest 
—  The  Court  were  of  opinion,  that  this  mere  right  of  doircr 
was  not  sufficient   to  gain   n  settlenaent  in  S.  for  her  secoiw 
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busbaBd,  aod  the. children  8he  had  by  him;  but  that  as  by 
Magna  Ckaria  she.  was  entitled  to  remain  40  days,  and  to  have 
tttoTerSy  she  might  by  residence  for  that  time  have  a  claim  to 
ifettiement  in  S.  for  herself. 

628.  Rez  v.  Wobum,  T.  T.  14  0.3-  Burr.  S.  C.  785.  —  Z.,  en-  a  cottage  dc 
{itied  to  a  long  term  of  years  in  a  cottage  in  £.,~  in  1748,  devised  vised  to  a  aon, 
as  follows :  '*  I  give  and  bequeath  to  my  kinsman,  W.  P.  s  son,  ^i^i  directloas 
"Dsmed'AP.,  and  his  heirs,  all  and  whaUoever  I  shall,  die  ^•tbisfatber 
'<po»e»ed  of,  he   paying    certain   legacies  herein   nientioned-  ^^ourd^LTyefw 
^Aiso  It  IS  my  will  and  pleasure,  that  my  kmaman,   IV.  P.  the  liberty  to  dwell 
*'  ekier,  his  wife  and  children,  shall  have  free  liberty  and  power/  therein  during 
^*  during  their  natural  lives,  to  dwell  in  the  same  house  they  now  tbeir  liyet,  is  a 
«ii?ein"  (which  was  the  cottage  above  mentioned).     The  tes-  efficient  estate. 
tilor  appointed  A.  P.  his  sole  executor.    L.  died  ,in  1750,   and 
.if.  P.  proved  his  will  in  the   same  year.     IV.  P  and  his  wife, 
nd  their  son  A.  P.,  and  their  two  daughters,  the  paupers,  from 
the  year  1750  to  February  last,  the  time  of  his  death,  resided 
io  the  cottage.     About  14  years  ago,  IV,  P.  was  put  in  possession 
of  a  barn  and  four  poles  of  ground  in  £.,  by  warrant  from  the 
iherif,  executed  by  //.,  who  received  a  guinea  for  his  trouble. 
W*  P.,  after  possession  so  delivered  to  him,  let  the  premises 
M  the  rent  of  5f.  perannumt  and  received   the   rent,   and   cut 
down  a  tree   that  stood   upon   the  ground,  and  sold  it.     The 
Sessions  were  of  opinion,  ihat  the  paupers  had  not  gained  a  settle- 
nentin  £«,  and  they  confirmed  the  order  of  two  justices  removing 
tfaepaaper  from  £.  to  W.  —  But.  Psmbbrton  moved  to   quash 
these  orders,  inasmuch  as  this  devise,  which  gave  the  paupers 
'^  free  liberty  and  power  during  their  natural  lives  to  dwell  in  the 
"  house,''  was  a  discharge  of  the  certificate,  and  contended  that 
they  had  gained  a  settlement   in  E.  ;  and    the  Court   were 
dear  that  the  objection  was  unanswerable,  and  that  it  was  im- 
ponibie  to  support  the  orders :  and  both  orders  were  accordingly 
qoashed. 

629.  Rex  v.  St.  Michael*  Sy  Bath,  E.T.  21  G.3.  Doug.629.-^  If  a  man  who 
Freeman,  behig.  entitled  to  two  freehold  houses  in  fF.,  one  of  the  is  insolvent  has 
nine  of  28/.  a  year,  the  other  of  26/.  a  year,  in  1778,  conveyed  conveyed  his 
them,  by  lease  and  release,  to  trustees,  in  trust,  to  be  sold,  and  f!^^f^  2"*" 
the  money  arising  from  the  sale  to  be  paid,  first  in  discharge  of  payment  of  his 
tiro  mortgages  due  thereon,  amounting  to  500/.,  afterwards  to  his  debts,  and  aAer- 
other  creditors  rateably,  and  the  surplus,  if  any,  to  him,  his  ex-  wards,  before 
ecotors,  administrators,  and  assigns:  the  houses  were  both  let  to  the  uiist  is  per- 
other  persons  at  the  time  of  the  conveyance,  and  the  pauper  then  JP""f)  ^![ 
resided  in  a  public-iiouse  in  the  parish  of  St.  M.,  at  the  rent  of  j^^  possession, 
¥il,per  annum,  which  he  had  occupied  several  years  till  he  failed :  a  residence  of 
sfterwards,  one  of  the  houses  becoming  void,  the  trustees,  having  40  days  will 
the  possession  and  the  key  thereof,  employed  one  Farrant,  then  a  no*  g*»°  » 
lodger  in  the  pauper's  house,  to  clean  the  vacant  house,  and  paid  >^^^"^®°t. 
her  Sf.  for  so  doing,  and  delivered  her  the  key  for  that  purpose ;  ^^^^' 
which  having  done,  she  placed  the  key  in  the  bar  of  the  public-  Catlierinirion 
JKNise,  among  some  other  things  of  her  own  which  she  kept  there,  pogt,  pl.ess. ' 
iatending  afterwards   to   re-deliver  it  to  the  trustees ;   but  the   R.  o.  Edding- 
paaper*s  wife  took  it  from  thence,  and  took  possession  of  the  ton,po«<,pl.643. 
^icant  house,  and,  with  her  husband,  continued  there  ever  since   ^^'^^^I^^ 
to  the  tttne  of  the  removal,  being  in  the  whole  one  year  and  three  ^  ^^^  ^32. 
quarters:   one  of  the  trustees,  seeing   her  carrying  her  goods 
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tfaitber,  ig«ve  her  notice  4&at  the  was  doing  wroag,  nol  haviBg^th* 

conaeiit  of  either  the  trosteeB  or  creditors ;  to  which  she  ref^ 

<^  I  an  going  to  my  own  estate,  for  I  and  the  ehiUren  csBBoilie 

**  in  the  street  :*'    the  premises  had  not  yet  been  seUL  bjr  ik 

trustees  s  the  value  thereof  was  about  630/.  al  present,  hot  at  tiie 

time  of  the  conveyance  was  something  more:  die  debts  c 

the  pauper^  for  which  such  trust  deed  was  executed*  ii 

the  two  mortgages,  were  88  i/.  and  upwards ;  it  did  not  appeuv  <• 

that  deed,  how  the  anoufd  rents  were  to  be  diapased  of,  till  the 

sale  should  be  made.  <^  Lord  Mancfisld  :    If  the  estate  w 

which  a  pauper  resides  ia  substantially   his  property,  that  ii 

sufficient,   whatever  forms  of  convey^oe  there  may  be;  sod^ 

therefore,  a  mortgagor  in  possession  gains  a  settlement,  becanse 

the  mortgagee,  notwithstanding  the  form,  has  hut  a  chattel,  a«i 

the  mortgage  is  only  a  security.     It  is  an  affiroot  to  comwoDseaie 

to  say  tt^  mor^agor  is  not  the  real  owner.     But  here,  irittt  it* 

terest  had  the  pauper  in  this  estate?     He  made  an  immediate 

coaveyaa<;e  to.  trustees,  not  a  mortgcige,  to  sell  and  pay  off  t«o 

mortgages  and  other  debts ;  and  when  this  conveyance  was  mad^ 

it  was  doubtful  whether  there  would  be  any  surplus:  the  desd 

aays  that  he  shall  have  the  surplus,  if  any:  He  bad  only  a  chaace 

of  a  residue,  and  had  not  a  right  to  continae  a  moment  in  pB* 

session.     A  mortgagor  has  a  right  to  the  possession  tili  the  SNifr 

gagee  brings  an  ^ctment.    AiVer  the  ouNrtgagee  has  got  tsfti 

possession  he  might  gain  a  settlement.     There  is  still  another  and 

astrpnger  groood,  in  this  case,  fbrtbe  possession*  was  guned  bf 

fhwd- <^  WiLirSs  and  Ashhurst  Js.  of  the  same  opiaioa.^** 

BvLLER  J.     I  am  of  the  same  opinion.     To  malte  this  ceseokh 

liie  case  of  a  mortgagor,  an  instance  must  be  shown  in  whidi  tbe 

mortgagee  had  been  m  possession,  and  has  lost  it  again  by  fiaud. 

630.  lUxv.  Wwdingham,  T.T.  21  G.^  DougL7&J — £;* 

clevised  a  copyhold  messuage,  a  freehold  dove^houser  onH  a  fiea 

of  land  in  the  parish  of  A,,  in  the  manor  of  //.,  to  trustea  is 

be  sold,  and  the  money  arising  therefirem  to  be  equally  divided 

betwieen  R,  B.,  and  the  three  daughters  of  W.  B.  deceased^  s^^ 

and  share  alike.     R*  B.^  on  the  death  of  the  testatrix,  took  psi' 

session  of  the  copyhold  messuage.    The  devisee,  with  the  coin 

sent  and  approbation  of  the  trustees,   agreed  that  the  tlixse 

daughters  should  take  the  ready  money  of  the  testatrix,  ^^ 

aaioaated  to  about  602.  after  payment  of  her  debts,  and  ^at  ILB' 

should  take  the  dove-house  and  piece  of  land  for  his  share.    The 

thsee  daughters  accordingly  took  the  ready  money ;  and  the  tn*' 

tees  comreyed  by  batgaia  ands^e  the  freehold  piece  of  ground  sad 

the  doveohouse  erected  thereon,  to  R.  B,  in  fee ;  ana  the  Ai^ 

daijghtem,  for  the  further  performance  of  the  said  ageeement,  sad 

for  quieting  R,B,  not  only  in  the  said  freehold  piece  of  grou*'* 

dove-thouse,  and  pr.emises,  bat  also  of  the  copyhold  messaagr, 

and  for  extinguishing  aay  claim  they  might  have  therein"  >* 

heiresses  at  law  of  J5.  B.  or  otherwise  howsoever,  remittedy  velesseA 

Ae.  to  fajm  all  manner  of  right,  &c*  in>  to,  or  oat  of  the  saidib^ 

hold  premiaes ;  and  also  of»  in,  to,  or  out  of  tie  said  copyiw 

premises;  and  thereby  severally  paomiscd  to  do  any  ivrther  ast 

or  deed  for  oontt'noing  the  said  copyhold  messuage  and  premtf* 

to  the  said  R.  B.    ^  iarther  gonveyaoce  of  the  copyholdF!' 

misea  was  made  by  the  other  parties  in  the  said  indentures  vmmOt 
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t»R,B*;  but,  ftt  a  court  holden  for  the  manor  of  H.,  on  the 
ITdi  of  April  mOf  R.  B.  was  admitted  in  fee  to  the  said  messuage, 
fidi  tiie  appurtenants,  as  cousin  and  heir-at-lair  of  E,  B.  He 
raided  tberem,  and  continued  in  the  uninterrupted  possession 
asd  quiet  enjoyment  of  the  said  freehold  and  copyhold  estates  to 
tbe tioM  (Willis  d)eaih»  being  aboiue  1 1  or  19  years,  and  was,  daring 
tbst  tine,  assessed,  and  paid  to  the  land^ax;  but  the  premises 
were  Dot,  at  any  time,  of  the  vaiue  of  ^.,  lind  they  are,  at  this 
tifflf^  sgreed  to  be  isold  for  I5k  The  question  was*  Whether  the 
mideBoe  of  R.  B.,  the  fiauper*8  husband,  at  A.y  wan  such  a  resi- 
dence upon  his  own  property,  as  would  discharge  the  certificate, 
asd  gain  a  settlement. -^  Lonn  Mansfield  mention^  the  case 
d Boper  V.  Raddjife (a)  to  show,  that  a  devisee  of  the  surplus  (a)9Mod.i67. 
I  amiog  from  the  sale  of  lands  after  payment  of  debts  and  legacies,  isi. 
I  \m  aa  equitable  interest  in  the  lands  themselves,  it  being  in  his 
I  optioD  to  pay  the  debts  and  legacies  and  keep  th^  land. — Willis  J. 
I  ttid,  Tbe  sane  question,  as  in  this  ease,  had  occurred  in  Rex  t. 
i  NfUlandy  which  was  referred  to  Gould  J.  when  upon  the  circuit ; 
I  «i)o  decided  that  a  settlement  was  eained ;  and  that  his  opinion 
i  hi  been  afterwards  recognised  by  the  Court. 

\    681.  Rex  V.  NoHh  Curry,  M.T.  22G.S.  Ccdd.  \S1 . -^  W.^  Without •«. 
I  late  busbaad  of  tbe  paaf>er,  B,  W.  aad  £tfher  of  her  four  children,  ministntioii,  • 
i  being  settled  io  tl»  parish  of  /2.,  intermarried  with  the  said  jB.,  ^^^^J!^^. 
i  \»  nsiw  widow ;  and  soon  aAerwa^ds  purchased  a  cottage  and  wtomtto whcSL 
\  gvdea  in  N.  C,  of  the  yearly  value  of  2Qf«  of  </.  C  for  14/.  14«. ;  interest  does  not 
iho,  by  lease>  cbsted  tbe  dth  of  Match  1775,  demised  tbe  same  to  reit  for  bU  own 
\  the  said  W.,  hi»  executors,  adnoinistrators,  and  assigns,  for  the  use,  cannot  by 
( tm  of  99  years,  if  the  said  W.,  and  E.  his  wife,  aad  J.  his  '^^^'^"'^ 
kiotber,  or  any  or  either  of  them,  should  so  long  live,  under  the  ^^*  wttte- 
jfcsriy  rent  of  2^.:  W*  soon  afterwards  entered  into  possession  of 
disoottage  and  garden,  which  was  never  raited  to  the  land* tax  or 
i  Io  soy  parodml  taxes ;  and  he  and  his  wife  resided  therein  from 
dieace  till  about  tbe  Wth  of  May  1780;  when  he  died  mtestiEite, 
bnriflg  the  said  B*,  his  widow,  and  their  four  children ;  who  soon 
t&emrds  became  ohar^We  to  the  parish  of  A^.C;  but  the 
ereneers  refuaed  to  relieve  her,  unless  she  would  go  into  the 
vorUuHise ;  whereupon  she  aad  hex  ehildren,  about  the  middle  of 
^uxwry^  17di»  quitted  the  posaession  of  the  cottage  and  garden^ 
isd  v^nt  imc  the  fvodchottae  of  the  parish  of  N*  C,  and  were 
Aere  nelieved  and  maintained  by  thsa  pvish  till  the  dMh*  of 
fAmary  1781 ,  when  they  were  removed  from  N.  C.  to  R.    R, 
entered  an  appeal  thereirom.    B.  W,  soon  afterwards  returned  to 
te  said  tenement,  and  resided  there  till  the  28th  of  Aftii  1781 ; 
vhen  the  said  cottage  and  garden  were  purchased  of  her  by  7\  H* 
^  N,  C.  aforesaid*  for  tbe  residue  of  the  said  term  of  99  years, 
ftr  the  sum  of  61,  6$.  and  no  move ;  and  by  mdenture,  dated 
tke  28th  of  Avril  1781,  rile  assigned  the  same  to  him  accordingly. 
On  the  11th  oay  o^July  1781,  being  the  day  afler  the  first  day  of 
Ae  present  Sessions,  B.  W.  sued  out  letters  of  administration  of 
tbe  goods,  chatteh^  and  eSects  of  the  said «/.  W.f  lier  late  deceased 
huband.  —  Lord  MAwaFiSLD  :  In  these  cases  we  should  avoid 
isicety  of  disdnetion.    This  is  not  materially  different  from  the 
«>8e  of  Widworthif.  (b)     As  the  children  were  entitled  to  two  (6)/r«<«,pl.6i:i. 
^fcrds,  tlie  widow  is  not  properly,  and  in  the  sense  of  the  cases,     ^ 
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the  f ole  next  of  kifl.  —  Willes  J.  The  widow  was  left  io  necei- 
sitous  circumstances,  and  a  fit  object  for  removal  to  the  p^ortioaie. 
There  is  no  pretence  for  imputing  improper  motives  in  sending 
her  there.  The  children  had  an  interest,  though  they  codld  not 
have  administration.  —  Ashhurst  J.  I  adhere  to  the  authoiitj 
of  the  case  of  Widmorthy,  which  is  not  shaken ;  for  at  most  more 
has  not  at  any  time  been  said  by  the  Court,  even  in  the  caoe  of 
one  solely  entitled  in  every  sense,  than  that  such  case  would 
deserve  consideration.  —  Bullbr  J.  concurred :  and  the  order  of 
Sessions,  vacating  the  order  by  which  the  paupers  were  remofed 
from  N.  C  to  R,,  was  quashed,  (a) 

632.  Rex  v.  Tarrant,  Launcestony  T.  T.  22  G.  3.  CoW.309.- 
The  case  stated  that «/.  Hatcher,  father  of  T.  Hatchery  the  pauper, 
was  born  in  the  parish  of  M. ;  from  whence  he  was  bound  an  ap> 
prentice  to  one  T.  C,  of  the  parish  of  S^  and  served  his  appren- 
ticeship with  his  master  in  the  parish  of  S, ;  that  aflerwards,  in 
the  year  1742,  the  said  «/.  Hatcher  intermarried  with  one  M^Ham, 
of  the  parish  of  3/.,  daughter  of  E.  Ham  of  the  said  parish ;  tbst 
E.  Ham,  at  the  time  of  the  marriage  of  her  daughter  with  J. 
Hatcher,  was  possessed  of  a  certain  ancient  cottage  or  dwelliog* 
house  in  the  parish  of  M.,  called  M.  P^9  with  the  out-houses, 
garden,  and  appurtenances,  for  a  term  of  99  years  determinable  on 
three  lives :  that,  immediately  upon  the  marriage,  £.  Ham  gave 
her  daughter,  and  «/.  Hatcher,  an  abiding  in  the  said  cottage; 
shortly  after  which,  E.  Ham  built  a  tenement  adjoining  thereto, 
and  resided  partly  in  the  one,  and  partly  in  the  other  of  the  said 
tenements,  till  the  time  of  her  death,  in  the  year  1750:  the  said 
J.  Hatcher  and  M.  his  wife  occupied  the  said  original  cottage 
during  the  whole  of  the  time  ;  but  there  was  no  gift  or  conveyance 
of  the  same  made  by  the  said  E.  to  J.  Hatcher  /  that  the  said 
£.  Ham  had,  besides  her  daughter,  one  son,  called  fV,  HawL: 
that,  previous  to  her  death,  she  said  she  meant  to  give  a  house  to 
each  of  her  children,  and  if  either  of  them  chose,  on  her  death,  to 
buy  the  other  part,  he  would  then  have  the  whole:  the  said 
E.  Ham  died  intestate,  and  no  letters  of  administration  of 
her  goods  and  chattels  were  taken  out :  that,  upon  the  death  of 
the  said  £.  Ham, «/.  Hatcher  and  M.  his  wife  continued  in  the  oc- 
cupation of  the  original  cottage;  and  the  said  IV,  Ham  took  pos- 
session of  the  new  tenement;  that,  in  the  year  1755,  J.  HaMer 
purchased  the  new-built  tenement  of  his  brother-in-law,  the  said 


(a)  Rex  V.  Chew  Magna,  M.  T. 
24  G.  3.  Cald.  363.  —  Jofm  Carver 
married  Anne  Hippesley :  whose  mo- 
ther Was  entitled  to  a  leasehold  estate, 
consisting  of  three  acres  and  a  half  of 
ground  in  Chew  Magna  for  a  term  of 
years  determinable  with  one  life :  the 
mother  died  intestate ;  leaving  the  pau- 
per's wife,  a  son,  and  another  daughter : 
DO  letters  of  administration  were  granted 
of  the  mother's  estate;  the  premises 
during  the  mother's  life  were  rented 
by  Jane  Harvey  91  a  rack-rent  of  4/,  10». 
a  year ;  and  ailer  her  death  continued 
so  to  be  :  after  the  mother's  death  the 
pauper  receired  a  third  part  of  the  rent 


from  the  tenant :  soon  after  themotlicrs 
death  a  poor  rate  was  made,  in  which 
the  premises  were  rated  in  the  foUo*- 
ing  words :  *<  Occupier  of  late  Mfs. 
"  JIippet/ey\  3t.  2jd;"  and  ihB#i«r. 
teer  appljfing  to  the  pauper,  be  jtaid 
such  rate  twice  :  at  this  time  the  pauper 
resided  in  Cheu^  Magna,  Harvey  con- 
tinuing in  the  occupation  of  tlie  p*«* 
mises ;  and  it  was  aidmitted  that  ance 
the  case  of  Rex  v.  North  Curry  («* 
pi .681.),  the  pauper,  John  Carver^  wi» 
was  not  sole  next  of  kin,  could  not 
without  administration  acquire  a  settle- 
ment by  estate. 
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W,  Ham,  fat  the  sum  of  4/.  4*. ;  and  on  the  5th  day  of*  Febrtiarv  in 
tfae  same  jear,  surrendered  the  old  lease  of  the'  cottage  called 
M,P.,  with  the  out-houses,  garden,  and  appurtenances,  to  M. 
H}u*eif,  the  Jady  of  the  manor ;  who,  in  consiaeration  thereof,  and . 
alto  in  consideration  of  the  sum  of  1/.  10^.  granted  unto  the  said 
J.  Haldier,  his  executors,  administrators,  and  assigns,  all  the  said 
ndent  cottage  or  dweiling-house,  with  the  garden  and  appur- 
tenances thereto  belonging,  called  Af.  P.,  and  a  small  piece  of 
ground  taken  out  of  the  waste  adjoining,  and  for  10  years  past  in- 
closed as  a  garden,  for  the  term  of  99  years,  determinable  on  three 
lives,  at  the  rent  of  ^,6d.  per  annum  :  that  by  the  said  renewed 
lease  it  was  declared,  that  tne  said  executors  or  administrators  of 
tbe  said  J.  Hatchery  should  hold  the  said  premises  after  the  death 
j  ef  the  said  J.  Hatcher,  in  trust  for  said  M.  his  wife,  if  she  survived 
I  bim,  during  the  then  remainder  of  the  said  lease ;  and  after  both 
I  tbeir  deaths  for  the  benefit  of  their  son  J,,  in  case  he  should  sur- 
)  me  his  said  father  and  mother :  that  the  said  </.  Hatcher^  the 
'i  pauper's  father,  continued  in  possession  of  the  said  original  cottage 
[  from  the  time  of  the  death  of  the  said  £.  Ham  in  1750,  and  from 
the  time  of  die  renewal  of  the  said  lease  to  the  time  of  his  death, 
which  happened  in  1767 ;  after  which  the  said  M.  Hatcher,  his 
vidow,  continued  in  the  possession  of  the  said  premises  till  the 
year  1771 ;  when  she  conveyed  the  same  to  her  son  J,  Hatcher  : 
that  the  said  pauper,  T.  Hatcher,  continued  to  live  with  his  mother 
.  at  part  of  her  family  for  near  a  twelvemonth  after  the  death  of  the 
iaid  J.  Hatcher  his  father. —  Lord  Mavsfield  :  This  was  not  a 
,  purchase  within  the  meaning  of  the  statute  9  G.  1.  c.  7^  but  only  a 
L  sanreoder  of  the  old  lease  and  getting  a  new  one,  paying  the  fine. 
i  —  WiLLES  J.  Af\er  such  a  length  of  possession,  the  case  of  Rex 
I  v.*  Cold  Ashton  (a)  is  in  point.  —  Ash  hurst  and  Buller  Js.  con-  {a)AfUe,^\»sn. 
(  oirred. 

i     ess.  Bex  T.  Charlton,  E.  T.  24- G.  3.   Editor'*  AfSS.  — The  A  conveyance 
pauper,  Z>.,  being  settled  at  A.,  married  M.,  the  daughter  of  after  marriage 
i2.jP.,who,  being  seised  in  fee  inter  alia  of  the  plot  or  ground  by  thewife'a 
after-mentioned,  did,  after  such  marriage,  by  an  indenture  of  feoff-  j**^^*"  ^  ^ 
ment  made  in  1767,  between  the  said  R.  P.  of  the  first  part,  and  of  aQ*estate  un- 
thefiauper  and  the  wife  of  the  other  part,  in  consideration  of  the  der  the  value  of 
marriage  then  lately  had,  and  for  the  regard  and  natural  affection   so/.,  it  appear- 
to  tbe  pauper  and  his  wife,  and  in  consideration  of  10*.  paid  by  ingtobe 
the  pauper,  the  receipt  of  which  he  thereby  acknowledged,  and   g^unded  on 
for  divers  other  good  causes  and  valuable  considerations,  give,   ^^^  ^„j  j^. 
grant,  alien,  enfeoff,  and  confirm  unto  the  pauper,  his  heirs  and  tended  for  the 
atsigns,  all  that  plot  of  ground  or  garden   containing  20  yards  u&eofbotbhus- 
square,  or  thereabouts,  situate  at  C,  on  which,  or  some  other  part  b*"<^  •"<!  ^»^«» 
thereof,  the  pauper  then  intended  to  build  a  house,  together,  &c.   "ithhT Se^**^ 
to  hold  to  the  pauper  and  Af.,  their  heirs  and  assigns,  to  the  only  ^  q  ^  ^  .^^  ^5^ 
proper  use  and  behoof  of  the  pauper  and  M.  his  wife,  their  heirs   s.C.Cald.4i6. 
and  assigns  for  ever.     On  this  deed  livery  of  seisin  is  indorsed. 
It  farther  appeared  in  evidence,  that  although  10;.  is  mentioned 
ID  the  deedy  neither  that  nor  any  other  sum  was  paid  or  agreed  to 
he  paid  by  the  pauper  to  i2.  P. ;   but,  on  the  contrary,  R,  P. 
offered  to  eive  tlie  plot  of  ground  to  the  pauper  to'build  him  a 
kuse  for  him  and  his  wife  to  live  in,  and,  being  a  carpenter,  pro- 
mised to  do  ail  the  carpenter's  work,  and  find  the  timber  gratis, 
and  did  so  accordingly:  and  the  pauper,  being  a  bricklayer  and 
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]^a«fcerer,  did  that  w6rk.     That  the  pauper  entered  on  the  mes- 
suage and  land,  and  lived  on  and  enjoyed  the  same  for  10  yean 
and  upwards.    About  four  years  ago  the  pauper  and  bis  wife 
joined  and  levied  a  fine,  and  mortga^d  the  premises  for  M^  and 
two  years  since  boH  the  same  for  42/«  to  one  B.,  who  is  now  seised 
in  fee.  *  The  piot  of  ground  before  the  conTe3rance  to  the  pauper, 
and  the  building  of  the  house,  was  not  worth  more  than  l/«  is.,  and 
there  was  no  promise  or  agreement  before  the  marriage  to  convey 
it«    The  Sessions  held  the  settlement  to*  be  at  C.  —  Wilsov 
showed  cause.   He  said,  that  the  statute  9  G.  1.  ^.7.  s.  5*  extended 
only  to  purchases  for  a  money  consideration.     It  had  been  so  de- 
termined repeatedly,  and  the  words  of  the  statute  were  cleaiiy  so, 
for  the  only  purchases  spoken  of  are  those  for  which  somethio)^ 
was  to  be  paid.     Wherever  there  was  a  substantial  and  bondjidi 
reason  for  Uie  conveyance,  as  marriage  was  in  this  case,  it  was  suf- 
ficient, the  object  of  the  act  being  only  to  prevent  small  firauduleiit 
purchases.     In  support  of  this  doctrine  he  cited  Rex  v.  Mar- 
{a)Jnu,yli.6}5.   ^g^food  (fl),  Rexv.  Ingleton  (A),  and  Rex  v.  Brungm^  (e)    As  to 
{b)Anie,pL62U  Rex  v.  Sawbridgetoorih  (d),   he  said,  it  was  prior  to  Uie  other 
(c)^nff,pl.625.  cases,  and  appeared  to  have  gone  on  some  appearance  of  fraud 
(d)Pof(,pl.637.   ^^  th^  surrender.      An   argument  had  been  raised  at  Sessions 
note.  from  the  form  of  this  deed,  which  in  the  premises  gave  an  estate 

So  the  husband  only,  and  it  was  contended  that  the  wife  could  not 
take  any  thing  by  bemg  named  in  the  habendum.  But  in  die 
kaiitation  in  the  use  which  followed,  both  husband  and  wife  were 
namedf  which,  since  the  statute  of  uses,  was  sufficient  to  give  then 
both  an  estate  at  law,  and  would  have  been  sufficient  in  eqtri^ 
before.  In  the  case  o^Jratdcmarriagey  the  wife  took  a  joint  estate- 
lail,  though  not  named  till  afUr  the  habendum.  Therefore,  in  tlw 
case,  the  husband  took  a  moiety  in  rigln  of  his  wife.  But,  in  truth, 
it  was  immaterial  whether  the  husband  or  wife  took  the  estate 
under  the  conveyance,  provided  it  was  not  for  a  money  consider- 
ation.—Bb  a  rcrott,  contret^  said,  that  all  the  cases  hitherto  de- 
termined had  been  where  the  estate  passed  to  the  wife  by  convey- 
ance, and  to  the  husband  by  operation  of  law.  In  this  case  tke 
husband  takes  noching  bv  operation  of  law ;  he  takes  by  the  gflvt; 
and  it  has  not  yet  been  decided  that  such  a  purchase,  althoogb  Mt 
for  a  money-consideration,  is  not  within  the  statute.  It  is  clear, 
that  the  wife  takes  no  estate  in  any  part  by  this  deed.  The  pre- 
naiaes  are  to  the  husband  and  his  heirs ;  and  it  is  settled  in  BcUr 
(r)  8  Co.  2S.       vnn^s  case  (0),  that  the  habendum  cannot  lessen  an  estate  expressly 

given  by  the  premises.     It  has  been  said,  that  by  the  subttqoeot 
mitation  of  the  use,  a  moiety  passed  to  the  wife :  so  it  would  if 
die  use  had  been  well  limited ;  as,  **  habendum  to  the  husband  and 
<^  his  heirs,  and  to  the  use  of  the  husband  and  wife,  and  tbeir 
<^  heirs."     But  there  must  be  some  person  to  be  seised  to  the  use 
for  an  instant.    The  persons  to  stand  seised,  and  those  Co  whom 
the  use  is  given,  cannot  be  the  same  as  they  would  be  here  if  that 
construction  were  to  prevail.  —  Willes  J.  The  question  is,  Wfce- 
^r  either  the  husband  or  wife  took  such  an  estate  by  parcblse 
as  will  be^ within  the  statute  9  G.  1.  c.  7.  ?     I  think  the  act  meafit 
only  purchases  for  money  or  other  valuable  consideration.    Pf^ 
every  part  of  this  deed,  as  well  as  from  the  facts  stated  in  the  caw, 
it  appears  to  have  been  a  conveyance  grounded  on  mutual  love 
ami  iiffection,  and  the  consideration  of  marriage  with  the  grantor « 
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dangbter.    The  money  consideration  ioBerted  is  only  the  form  of 

tbe  conveyance.    Bat  Mr.  Bearcrqft  argues,  that  under  this  con- 

rejraooe,  as  it  is  framed,  although  the  intention  was  to  give  a  joint 

estate,  the  wife  takes  nothing;  and,  in  that  respect,  the  case 

differs  from  those  that  have  been  decided.     This  is  the  only  dis>- 

tioctioD  that  is  attempted  to  be  made  between  them ;  and  admit- 

ting  it  to  exist,  I  am  of  opinion  that  this,  although  a  gift  to  the 

busband,  would  not  be  within  the  statute.     But,  I  think,  the  wife 

took  an  estate;  for,  by  rejectinff  the  latter  part  of  the  habendum^ 

vbich  cannot  have  effect,  it  will  run,  **  to  the  husband  and  his 

'^  heirs,  to  the  use  of  the  husband  and  wife  and  their  heirs,"  which 

it  a  good  limitation  pf  an  use. — Ashhurst  J.  Taking  this  as  a 

feo/Rnent,  I  am  not  clear  whether  it  might  not  be  good  to  raise  an 

Qie  to  a  moiety  in  tbe  wife  ;  but  it  is  not  necessary  to  determine 

diat  point,  because  it  may  be  good  in  another  way.     If  no  money 

was  paid,  it  was  a  feoffment  to  the  husband  and  his  heirs  without 

cooaderation,  which  should  result  to  the  use  of  the  grantor;  but 

this  being  a  conveyance  for  natural  love  and  affection,  and  the 

intent  of  the  grantor  clearly  appearing,  it  will  not  result,  but  may 

be  considered  by  the  Court  as  a  covenant  to  stand  seised  to  the 

use  of  the  husband  and  wife  and  their  heirs.  —  Bullbr  J.     I 

doubt  whether  we  can  take  notice  of  the  fact  stated,  that  no  money 

was  paid :  to  admit  evidence  against  the  receipt  might  be  dan<- 

geroiu  to  many  titles.     Mr.  B€ar<yrqft'%  argument  is,  that  the 

iabendum  shall  not  control  the  premises f  that  is  admitted;  and 

die  consequence  is,  it  is  a  grant  to  the  husband  and  his  heirs,  to 

the  use  of  the  husband  and  wife.    But  it  is  said,  that  cannot  be» 

becaose  the  words  are   contrary.     I  answer,  that  wx>rds  which 

can  have  no  operation  must  be  rejected  to  give  effect  to  the  intent  - 

of  the  deed.     The  material  question  is  on  the  construction  of  the 

act,  and  I  am  of  opinion  it  extends  only  to  pecuniary  purchases, 

and  it  was  so  considered  by  the  Court  m  Rex  v.  Marwood,  {a)    I  («)-^»«te»ptci5. 

think  it  does  not  go  to  an  estate  in  the  family  conveyed  by  one 

part  of  the  family  to  another.  —  Order  confirmed. 

634.  Rex  V.  Warblifigton  (b),  E.  T.  26  G.  8.  1  T.  R.  24.1 .— ^.  A,   a  grant  of  « 
fadier  of  the  pauper,  J,  JS,,  about  the  year  1786  came  into  the  copyhold  with 
psnsh  of  //.,  with  a  certificate  from  fT.,  acknowledging  him  and   !<•  f^^f  !<• 
m  fiunily  to  be  settled  therein.    On  the  20th  of  October  1748,  ''*"^  •"**  '*• 
/•  ilf.,  Esq.  the  lord  of  the  manor  of  H.,  granted,  by  copy  of  Sliwe^within'' 
court-roll  to  fF.  B.,  and  his  heirs,  one  pareel  of  the  waste  ground  go.i.  c.7. 1 1. 
called  the  G.  P.,  parcel  of  the  manor,  and  within  the  parish  of  H«,  but  being  under 
sad  which  did  not  appear  to  have  been  granted  by  copy  of  court-  sof.,  does  not 
roll  before  the  said  20th  of  October  1 748.     W.  B.,  by  virtue  of  the  ^''**' »  «^^ 
giant,  entered  on  the  said  parcel  of  ground,  and  built  a  house  '"^°^* 
tbereon,  and  lived  therein  tor  several  years  afler  as  the  owner 
thereof.     On  the  12th  of  November  1751,  he  borrowed  a£  M.  R* 
the  sum  of  100/.,  and,  for  securing  the  same,  surrendered  the 
premises  into  the  hands  of  the  lord.    The  surrender  was,  on  the 
^  of  October  1752,  presented,  in  doe  manner,  at  another  court. 
On  the  24th  of  Octof/er  1754,  M.  R*  was,  in  pursuance  of  the  sur- 
render, and  in  consequence  of  the  mortgage-money  not  being  paid, 
admitted  to  the  premises.     On  the  18th  of  June  1768,  she  sold  her 
interest  to  «7.  jF/.,  who  was  thereupon  admitted;   and  after  the 
<leath  of  fV,  jB.,  his  heir  at  law  sold  his  equity  of  redemption  to  the 

(&)  See  Rcz  v.  Hornchurch,  jwst,  pi.  657. 
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Mid  «/.  //.  for  20/.  17s- »  and  surrendered  the  tame  accoi^gly; 
and  the  said  J*  i/.  was  admitted.     It  appeared  that  for  maoy  yean 
before  the  death  of  «/.  M.,  in  the  year  1764,  that  he  was  used  to 
ffrant  parcels  of  the  waste  of  the  manor  for  small  pecuniary  coDn- 
derations ;  and  a  Mr.  ^.,  wiio  was  called  as  a  witness  oo  the  part 
of  the  appellants  to  produce  the  court-rolls  of  the  manor  of  which 
he  was  steward,  never  knew  Af.  to  make  any  such  grant  widurat 
a  pecuniary  consideration.     It  further  appeared  that  Mr.  Af.,  for 
some  3'ears  before,  and  till  the  years  1743  or  1744,  was  clerk  to 
M.  (who  was  an  attorney);  and  that  Mr.  N.^  in  1763,  became 
steward  to  M.  for  the  said  manor  of  //.>  and  continued  so  to  betiH 
M.*8  death :  the  value  of  the  piece  of  ground,  at  the  time  of  the 
grant,  did  not  exceed  30  or  40f. :  at  the  time  of  the  grant,  W,  B. 
was  a  very  poor  and  indigent  man,  living  in  H,     It  also  appeared, 
by  the  inspection  of  the  court-books  of  the  manor,  that  it  is  sot 
customary  to  express,  in  the  surrenders  or  admissions  of  any  tenant 
of  the  manor  therein,  the  consideration  for  granting  the  same;  and 
no  evidence  whatever  was  given,  whether  any  pecuniary  consider- 
ation was  given  for  the  said  grant,  or  whether  it  was  voluotaiy, 
and  without  a  pecuniary  consideration.     It  appeared,  by  a  copy  of 
one  of  the  court-rolls  read,  by  consent,  in  the  Court  of  King!s 
Bench,  that  JV.  B,  was  admitted  in  the  year  1748,  on  the  lord'f 
grant,  to  one  parcel  of  land,  called  the  G.,  and  in  the  copy  of  hii 
admission  were  these  words,  *'  fine  1«.,  heriot  l;.,  quit-rent  h.;*' 
and  in  the  margin  of  all  the  copies  was  inserted,  '*  fineh."  — 
VViLLES  J.     The  question  is.  Whether  this  grant  was  a  volunianf 
grant f  or  made  for  a  valuable  consideration?     From  the  facts 
stated,  it  appears  that  this  grant  was  made  for  a  small  peconiary 
consideration ;  then  it  is  not  a  voluntary  grant,  and  it  being  a  par- 
chase  under  SO/.,, it  does  not  give  a  settlement.     Supposing  it  to 
be  true»  as  contended,  that  the  fine  is  a  fee  for  alienation,  at  sB 
events  that  is  no  answer  to  the  heriot  and  rent  reserved,  for  if  t 
person  meant  to  make  a  free  gift,  he  would  not  reserve  a  heriot  or 
rent;   but   both   are  here  reserved.      Another  point  has  been 
made  on  the  validity  of  this  grant,  because  it  is  said  that  the  land 
was  not  demised  by  copy  before;  but  it  is  not  expressly  statedf, 
that  the  land  was  not  so  granted  before  that  time ;  and  the  SessioM 
having  stated  that  this  grant  by  copy  was  made  so  long  ago  as  tbe^ 
year  1748,  under  which  the  grantee  entered,  and  built  a  hoi 
and  spent  100/.,  at  all  events  the  objection  is  got  rid  of,  by  sayiDf 
that  however  defective  such  a  grant  might  originally  have  b( 
yet  as  there  has  been  so  long  a  possession  under  Jt,  that  is  astroi 
presumption  that  it  was  good* — Ashhurst  J.     I  think  there  d( 
appear  sufficient  in  this  case  to  show  that  it  was  a  purchase, 
purchase  is  the  acquisition  of  something  for  an  equivalent.    It  is 
quid  pro  quo.    If  there  be  a  valuable  consideration,  it  is  a  pi 
chase  in  the  legal  sense ;  and  it  makes  no  difference  whether 
comes  in  the  form  of  a  present  payment,  or  in  any  other  wayi^ 
Here  there  appears  to  be  a  quid  pro  quoy  from  the  state  of  the  casc^ 
and  from  the  entries  in  the  lord's  court,  which  have  been  rea(H 
for  there  was  a  fine  paid  upon  admission,  and  there  was  a  valuablii 
reservation  of  a  heriot  and  rent,  and  that  is  a  sufficient  foundadoai 
for  a  purchase ;  and  there  having  been  a  consideration,  it  cannoH 
be  called  a  voluntary  gift.  —  Buller  J.     This  case  is  not  alto* 
getlier  so  correctly  stated  as  it  ought  to  have  been.    It  »s  tto 
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doty  of  the  Sessions  to  find  all  the  factS)  and  not  leave  it  to  us  to 
infer  them  from  the  evidence.  They  ought  to  have  stated,  whether 
tbis  was  a  gift,  or  a  purchase.  However,  that  would  only  be  a 
reason  for  sending  the  case  back  to  them  to  be  re-stated,  and  we 
already  see  enough  to  convince  us  of  what  their  opinion  was  ;  for 
tbejhave  found  that  the  certificate  still  remains,  by  confirming  the 
origioal  order ;  and  they  have  stated  many  facts,  from  whence,  if  I 
I  were  at  liberty  so  to  do,  I  should  draw  the  same  conclusion  that 
I    they  have  done. 

j      635.  Rex  v.  Lopen,  T.  T.  28  G.  3.  2  T.  R.  577.  —J.  G.  and  his  If  a  woman,  on 
I   four  brothers,  children  of  T>  G.,  lately  deceased,  were  removed  her  marriage 
i   from  S,  to  Z,.     On  appeal*  the  Sessions  confirmed  the  order,  sub--  JJ"J^  '  ^y* 

ject,  kc.    S,  D.,  the  grandfather  of  Susanna^  wife  of  T.  G.,  and  ^^  where 
I   grest-grandfather  of  the  present  paupers,  being  seised  for  the  thewidowaare 
I   term  of  his  own  life  of  a  copyhold  estate  at  S.,  as  recited  in  the  eodded  toyive- 
I   bond  annexed,  which  premises  were  subject,  by  the  custom  of  the  bencht  give  a 
numor,  to  a  widow's  free-bench,  married  M.  !/'.,  who,  previous  to  *»*>d  that  the 
the  marriage,  entered  into  the  said  bond.     About  five  years  after-  J^^j^  hua-"" 
wards  S.  D.  died,  leaving  the  said  AT.  his  widow,  who  gave  up  the  band,  by  a' 
possession  of  the  premises  to  T.  G.  and  his  wife  Susanna,  who  former  wife, 
J  irere  at  that  time  parishioners  legally  settled  in  the  parish  of  Z*.,  **»1J  h»^e  P<*- 
I  according  to  the  stipulations  contained  in  the  bond,  who  continued  *?*/**"  °^ 'u'ilj 
tberein  until  the   time   of  their   deaths.      T.  G.,  who   survived  „ta?e^^ 
&isanna,  and  who  died  in  the  year  1784,  by  his  will  devised  the  death  of  her 
premi^^es  to  trustees,  to  be  sold  for  the  payment  of  his  debts,  and  husband,  on 
to  difide  the  surplus  amongst  his  children,  tlie  present  paupers,  condition  of  hia 
The  premises  were  afterwards  sold  according  to  the  directions,  '^^Ijj"?  ?" 
.  and  for  the  purposes  mentioned  in  the  will.     M.  7).  is  still  living,  ^r^^forh^ 
.  aad  a  widow.     The  bond,  referred  to  in  the  case,  was  given  by  ^^  nf^r  the 
;  M.  T.io  T.  G.,  in  100/.,  in  the  year  1768.    The  condition  recited,  death  of  the 
that  S.  D,  was  seised  of  and  interested  in  the  premises  in  question  husband  deliver 
;  ibr  his  life,  according  to  the  custom  of  the  manor;  it  recited  the  "P  '^*  ^^?'"*'" 
intended  marriage  between  S.  T.  and  M.  T. ;  and  that  M.  T.,  in  ^"iSnTto'^e 
:  case  the  marriage  took  effect,  and  she  happened  to  survive  S.  />.,  bond,  the  son 
(he  dying  seised  of  the  premises),  would  be  entitled  to  her  free*  gains  a  settle- 
bench;  and  that  A/.  7\  had  agreed,  in  case  she  should  become  mentby  40 
emitled,  that  she  would  permit  and  sufier  T.  G.  and  Susanna  his  ^'^i'^^jiih^ 
*ife  (grand-daughter  of  S.  D.),  their  executors,  &c.,  to  hold  and  ®"    "  "****■ 
,  fBjoy,  and  for  their  own  benefit  to  receive  and  take,  the  rents, 
'  issues,  and  profits  of  all  the  said  copyhold  premises  (except  the 
west  end  of  the  dwelling-house,  consisting  of  two  ground  roomsi 
,  ^  one  chamber  over  the  same,  which  M,  T.  reserved  to  her  own 
I  use,  and  also  except  S2  gallons  of  cyder,  to  be  made  at  the  ex* 
I* pence  of  T.  G.  and  Susanna  his  wife,  yearly,  of  the  fruit  growing 
ID  the  orchard,  and  in  case  of  failure  of  apples  sufficient  ibr  that 
purpose  in  any  one  year,  then  except  one  full  hogshead  of  cydev 
in  the  succeeding  year  for  the  use  and  benefit  of  M .  2\  as  long  as 
^e  remained  a  widow) ;  provided  that  the  said  T.  G.  and  Susanna 
liis  wife,  their  executors,  &c.,  did  and  should,  from  time  to  time, 
vheo  and  as  often  as  occasion  should  require,  repair  the  roof  of 
the  west  end  of  the  dwelling-house,  and  keep  the  same  end  habitr 
able  by  the  said  M.  T,y  and  also  within  one  month  next  after  the 
death  of  her  said  intended  husband,  furnish  her  with  a  bedstead, 
one  table,  and  an  iron  pot;  and  that  the  said  M.  T.  had  also 
agreed,  that  in  case  she  should  mnri*y  again,  whereby  the  said 
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2\  G,  and  Susanna  his  wife  would  be  deprived  ui  die  preniiMiid 
of  all  interest  therein,  she,  the  said  M*  T-y  would  pay  unto  f.G., 
bis  executors,  &€.»  the  sum  of  6O/.1  within  one  month  next  after 
such  second  marriage.     And  the  bond  was  conditioned  for  tbe 
performance  of  these  articles— Buller  J.     Tbe  first  questioois 
Whether  this  is  a  voluntary  bond?  as  to  which,  it  is  sufficient  ta 
8ay»  that  it  was  made  in  consideration  of  marriage;  therefore  it  is 
not  a  voluntary  bond;  and  it  will  bind  all  parties  concerned  in  it. 
The  person  whom  the  obligor  married  was  seised  of  this  estate, 
and  might  have  disposed  of  it  in  his  life-time  as  he  pleased.   The 
bond  was  executed  by  tbe  widow,  in  consideration  of  marriage; 
she  has  resewed  to  herself  a  benefit  by  it ;  for  the  part  of  the 
house  in  which  she  was  to  reside,  was  to  be  kept  in  repair  for  lier; 
tlie  father  and  mother  of  the  paupers  were  to  provide  her  widi 
furniture ;  and  they  were  to  make  a  certain  quantity  of  cyder  &r 
her  annually;  therefore  she  must  be  bound   by  it.    The  next 
point  to  be  considered  is,  Whether,  in  this  case,  a  court  of  eqoi^ 
would  have  decreed  a  specific  performance;  and  if  not,  fim . 
effect  this  instrument  would  have  had  ?    It  is  very  much  in  the 
discretion  of  a  court  o^  equity,  whether  they  will  compel  a  spe*., 
cific  performance  or  not:    if  the  contract  be  unreasonable  or, 
unequal,  they  will  not  assist  the  party  seeking  relief,  but  cause  hia^^ 
to  pursue  his  remedy  at  law.     But  this  Is  an  instrument  obligatoif 
at  law;  and,  thererore,  it  is  unnecessary  to  consider  wheUierl^ 
court  of  equity  would  or  would  not  have  decreed  a  specific  poj 
formance  of  the  contract ;  though  I  see  no  reason  why  they  wi 
not  have  ordered  it  to  be  carried  into  execution.     It  is  mat 
too  to  consider,  that  in  this  case  the  husband  might  have  defi 
the  widow's  claim,  if  he  had  chosen ;  for  if  he  did  not  die 
she  would  not  have  been  entrtfed  to  her  ircfe-benth.    Tbeli 
must  take  it  that  he  held  the  estate  till  his  death  on  the  faith 
the  widow  would  afterwards  deliver  up  the  possession  to  the 
aiid  mother  of  the  paupers.     Therefore,   under  these  circ 
stances,  the  parties  to  be  benefited  by  the  bond  would  be  enti 
to  a  specific  performance  of  the  contract.    But  there  is  ano 
circumstance  in  the  case  still  more  decisive ;  the  widow  hei 
was  so  satisfied  that  she  was  bound  by  the  bond,  that  on  the  dekA 
of  her  husband,  she  actually  deliverea  up  the  possession  accordiii|j 
to  her  contract :  and  fi*om  that  time  till  the  year  1768  the  pai>P^ 
^her  continued  in  possession  under  the  idea  that  he  was  enotp* 
under  the  bond.     This  man  then  so  in  possession  had  a  good  title 
against  all  the  world  but  the  widow ;  nay,  the  widow  herself  was  lOj 
far  bound  by  the  bond,  that  she  could  not  have  recovered  iu  ejec^l 
ment.     So  that  he  had  not  only  an  equitable  tide,  but  he  had  dsL 
the  possession ;  and  no  person  could  have  recovered  the  estiiL 
from  him. — Grose  J.  declared  himself  of  the  same  opinion. 
A  huiband  may      ^^-  ^^  ^-  Offchurch,  H.  T.    29  G.  3.     8  T.  -R.  J 14. — J.  ffn 
gain  a  settle-      the  father  of  the  pauper,  H»  W.y  in  January  1765,  and  for  t*^ 
ment  by  resid-   two  next  years,  rented  and  resided  upon  a  tenement  6f  lOtf* 
ingon  an  estate  year  in  O.,  and  was  settled  there.    In  January  1767,  the  wife 
Sfor u^*"    •^-  ^-^  ^^°  ^^®  mother  of  H.  fV.y  the  pauper,  died ;  and ib  Jm\ 
aepaiBte  use  of   1767,  «/.  W.  mangled  again  with  one  J,  L,f  with  whom  he  lived*  1 
the  wife.  O.  until  the  year  1770,  when  they  both  went  to,  and  resided  at, » 

for  three  years,  without  doing  any  act  to  gain  a  settlement  thert. 
In  1773  they  removed  to  Z*.  to  a  house  vested  by  a  settlemeni  m 
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tnatf9  to  the  separate  use  of  the  wife ;  with  the  usual  clause 

due  her  receipt  should  be  a  discbarge  to  the  trustees  for  the  rents 

mf  profits^  and  that  the  rents  should  not  be  subject  to  the  hus- 

bmrf  debts,  Ac  and  lived  therein  to  tlie  daj  thej  were  removed. 

•p-LoED  Kbvyon  €•  J.    This  question  has  some  novelty  in  it. 

Where  s  person  resides  on  his  own  property,  he  gains  a  settle- 

man  bj  it ;  it  having  been  considered  as  an  excepted  case  out  of 

tbe  led  of  ^liament.    Lord  Macdeffield  Ant  held,  that  as  a  man 

cnnot  be  doseised  of  his  freehold,  he  is  irremovable  from  it ;  and 

leading  40  days  on  an  estate  of  his  own  irremovably,  and  gaining 

aietdeineDt,  are  synonprmous  terms,  (a)    That,  indeed,  does  not  (a)  See  Rei  «w 

Md  ID  all  cases  now ;  for  by  the  9  G»  !•  c.  7.  a  purchaser  of  an  AythroptRood. 

Mate  for  less  than  8tf«  sliall  not  acquire  a  settlement  for  any  ingsoiK^pl-eie* 

Inger  time  than  he  resides  upon  it.    Then  here,  if  this  had  been 

lAe  fitther's  own  estate,  the  settlement  would  have  clear! v  devolved 

IB  die  Muu    But  it  is  said,  that  this  is  only  the  equitable  estate  of 

Ae  wife.    Now,  supposing  it  had  been  the  wife's  legal  estate,  the 

hnbaad  would  have  been  aeised  jure  uxorUy  and  by  residing  upon 

it  vookl  have  gained  a  settlement.    Then,  must  it  be  a  legal 

Mace  in  order  to  confer  a  settlement  ?    Certainly  not«    That  was 

lit  doabted  ia  Soyih  Sydenham  v.  Lofnerton,  or  in  any  of  the 

iAer  caies*    The  question  in  that  was.  Whether  the  next  of  kin, 

ndumt  administration,  had  any  estate  whatever  ?  and  it  was  held 

kit  he  had  not.     In  Rex  v.  CoU  Ashton  (6)^  a  doubt  was  made,  (b)JtUet^,6l7» 

Vhedier  a  next  of  kin  having  the  sole  right  of  administration, 

Mid  not  gain  a  settlement  without  taking  out  letters  <^  admt*> 

Mfratioo?    That  shows  that  an  equiiaUe  estate  is  sufficient  to 

|M  ft' settlement.     Aud,  indeed,  tlus  positioa  is  confirmed  by 

■7  other  cases,  aad  there  are  none  in  opposition  to  it.    Thea 

im  laid,  that  this  is  going  still  farther,  because  this  is  only  the 

E  estate  of  the  wife ;  and  that  even  the  wife  herself  had  no 
eside  upon  it  without  the  consent  of  the  trustees.  But 
„_t,  beyond  all  doubt,  if  she  had  chosen,  have  elected  te 
ik  the  esplees  with  her  own  hands ;  and  that  the  trustees  could 
it  have  prevented.  The  objection,  then,  agatast  the  husband'a 
*hBn|g  a  settlement  here  is  too  re&ied ;  for  the  wife  had  a  right 
>  raaSe  on  her  property,  and  to  communicate  it  to  the  husband. 
lAd  olthoueh  there  is  no  case  directly  like  the  present,  yet  the 
nodples  of  the  decided  cases  go  the  lengdi  of  determining  this. 
"AsBHURST,  BuLLER,  and  Grose  Js.  assented. 

W.  Rex  ^.  imoHy  E.  T.   29G.8.    8  7.i2.251.  — «/.  H.,the  Acootsfwifle 
isper,  originwy  settled  at  I/.,  came  to  reside  with  his  fitther,  from  a  father 
>H^9  about  ^  years  ago,  on  a  cottage  and  premises  at  M.f  to  his  ion  in 
kicb  his  father  had  occupied  several  years.    By  indenture,  or  "*"^ff  "*  ** 
»d  of  feoA^ent,  dated  10th  of  October  1766,  with  livery  ^  "^^^^c^ 
ian  indorsed,  and  duly  executed,  in  consideration  of  natural  jof.,  u  not  a 
rtand  affection,  and  or  10^.  to  him  paid  by  the  pauper,  J,  H^  /myvftaie  within 
e  father,  granted,  enfeoffed,  and  confirmed  the  said  cottage,  &c«  9G.1.  &7. 
the  pauper  in  fee.    About  three  years  and  a  quarter  afterwarda 
ipaaper  obtained  from  the  parish  of  17*  a  certificate  dated  the 
^^ January  1770,  duly  siened,  certified,  and  allowed,  acknowi- 
jpng  that  he  and  his  wi&  and  family  were  inhabitants  le^ly 
VKd  in   U.     And  the  pauper  afterwards  occasionally  received 
lief  from  U*  during  his  residence  in  the  cottage  at  M*    The 
her  of  the  pauper  Uved  with  the  pauper  upon  the  premises  till 

VOL.  II.  L  L 
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hn  deathy  wliich  happened  about  eight  yean  ago.  Tlie  fUfs 
waA  his  eldest  son  and  heir  at  law,  and  continued  to  reside  upM 
the  premises  until  the  year  178d«  The  pauper,  by  lease  aodn* 
lease,  dated  15th  and  16th  of  February  1788,  conreyed  the  tmt 
premises  to  J.  S.  for  50l. ;  which  sum  appeared  upon  eTidenceto 
be  a  satisfaction  for  a  debt  due  for  necessaries  provided  by  S.f« 
the  pauper  and  his  family,  and  for  money  lent.  The  pauper  beiig 
afterwards  turned  out  of  possession  by  5.,  to  whom,  after  thenie, 
he  had  become  a  tenant,  returned  to  (/.,  and  was  removed  tsM. 
(€i}ifM<tf,pl.615.  —Lord  Kenyon  C.  J.    In  Rexw.  Marwood(a)^  it  was  conteaM 

that  purchase  under  the  9  G.  1.  c.  7*  was  to  be  understood  si  c» 
tradistinguished  from  descent ;  as  in  a  former  case  (b)  upoo  the 
subject.  But  the  Court  exploded  that  idea;  and  said,  thattlie 
legislature  only  intended  to  prevent  persons  who  made  small  pur- 
chases for  pecuniary  considerations  from  gaining  a  settleoett; 
but  that  donations  from  a  father  to  his  child  did  not  come  willk 
the  statute.  Now,  in  this  case,  we  are  bound  to  take  notice  ^ 
this  conveyance  was  in  consideration  of  natural  love  and  sffiectiaii 
as  well  as  10/.  And  we  cannot  suppose  that  l(tf.  was  tin 
value  of  the  estate,  for  there  are  circumstances  in  the  csk 
show  the  contrary :  the  case  itself  states  that  it  was  aftei 
sold  for  SOU  Perhaps  the  \Ql*  was  taken,  because  the  father 
some  other  child,  upon  whom  he  wished  to  bestow  soi 
arising  out  of  this  estate^  and  he  took  this  mode  of  doing  it. 
being  a  donation  from  a  father  to  a  son,  is  clearly  not  a  pa 
within  the  9  G«  1.  c.  7*9  notwithstanding  part  of  the  consu' 
was  in  money*  -—  Ashhurst  and  Duller  J.  assented, 
irtbemort.  638.  Rex  v.  Catherington,  T.  T.  30  G.  3.  S  r.jR.771.-; 

gagee  of  wverBl  pauper,.  IV.  B.j  gained  a  settlement  in  C  prior  to  Af*cA« 
h«M«^«ftap    ^  Yi%^^  by  residing  upon  a  freehold  estate  belonging  tohii 
aononinek^  The  pauper  was  also  entitled  to  the  equity  of  redempCioB 
ment,  permit      freehold  estate  in  C,  consisting  of  several  dwelling-houses,  ^ 
the  mor^Eagor    annual  value  of  13/.  5s.,  which  had  been  mortgaged  by  his 
to  inhabit  one     jq  JE.  M.,  which  mortgage  was  afterwards  assigned  to 
vJ^^l,^    In  Miehadmas  term  1788,  A.  delivered  declarations  in 
poae,  the  l^tor    ^^  ^^  pauper  as  landlord,  and  to  the  several  tenants  in 
gains  no  aettle-    ^^f  the  estate  in  C* ;  and  thereupon  the  tenants  attoined 
meot  by  tuch      About  Miehadmas  1789  the  pauper  asked  permission  of  Mr* 
f"**'^"*  ^^     .the  agent  and  solicitor  for^.,  to  inhabit  one  of  the  houses, 
beiiM^not  in      ^^  mortgaced  estate,  and  which  was  then  untenanted,ybr  ii 
]a!anmatT      P^^  of  oteriooking  some  repairs^  which,  he  proposed  to  do  u| 

estate  with  an  intention  to  sell  the  same,  and  pay  themoi 
money*     In  consequence  of  such  permission,  he  went  into 
the  houses,  and  inhabited  the  same  for  upwards  of  three 
when  he  was  removed  by  the  present  order.    The  pauper 

(&)  This  was  the  case  of  Rex  o.  Saw.  chate^  though  the  party  paid  ■* 

bridgworth,    H.  T.  3  G.  2.  MSS,  —  for  it.     Evciy  estate  not  acq  ' 

Edfcard  Shepherdy  fkther  to  the  pauper,  descent  is  in  law  o  pufckatct 

surrendered  to  him  a  copyhold  estate  of  same  constructioB  ftiust  be  s 

1/.  5«.  a  year  in  Alburyl  to  which  he  this  act,  and  the  party  cannot  i 

was  admitted,  and  lived  upon  it  a  year  in  a  better  condition,  becaii«J 

and  a  half,  and  then  sold  it,  and  the  no  money  for  the  land:  andi' 

Sessions  held  this  to  be  no  settlement,  of  Sessions    was    amfirmcd. 

X.«v  moved  to  ijuash  this  order,  contend-  2  Sess.  Cases,  161.     1  Bar.  K* 

ing  that  it  was  n  vduniary  ^  to  the  Burr*  S.  C.  $6,  accord. 

Viii^"^Sed  per  Curiam:   This  is  a /mr-  . 
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dofii^sacb  residence,  do  any  thins  towards  the  repairs  of  any  of 

the  houses,  or  towards  the  sale  of  the  estate.    No  agreement  was 

made  between  the  pauper  and  Mr.  N*y  with  respect  to  any  rent  to 

be  paid  by  the  pauper  for  such  house.  —  Lord  Kenyon  C.  J.    It 

Las  been  long  established*  that  an  equitable  title  is  sufficient  to 

pse  a  settlement.     But  in  the  case  alluded  to  the  mortgagor  was 

;  in  possesaioQ.    So,   by  the  act  for  regulating  votes  of  county 

i  electioQs,  either  the  mortgagor  or  mortgagee  in  possession  may 

I  vote.  But  in  this  case  the  party  had  neither ^'u^  in  re  or  ad  rem*  — 

I  BvLiER  J.    In  tlie  case  of  Rex  v.  iS^.  MichaeVs^  Bath  (a),  it  was  (a)^>i/«,p].639. 

I  fiid  that  either  a  mortgagor  or  mortgagee  might  gain  a  settlement 

Kcardixg  to  circumstance* ;  one  of  those  circumstances  is  posses* 

im:  and  upon  possession  all  the  questions  have  turned. 

m.Rexy.Eatin^n,   H.  T.  31  G.S.    ^T.RAll.-^J.  H.,  If  A,  residing 
ilie  paaper,  being  legally  settled  at  i/.  N.^  married  the  daughter  on  «  cottage  of 
rfooe  G.M,^  who  was  seised  in  fee  of  a  cottage  in  £.,  in  which  ?'*  ®*"'»  6™"^ 
k  resided.    Immediately  upon  his  marriage  in  1780,  the  pauper  ^/^jJe^^n 
and  his  wife  went  to  reside  with  M.  in  the  cottage,  where  they  fee,  ;„  consi- 
Kudedfor  three  months,  when  they  were  removed  by  an  order  to  deration  of  se^., 
a*  N,    During  the  time  of  the  pauper's  residence  at  H.  N.,  which  ^th  a  provuo, 
tiws  about  a  year  and  a  half,  an  only  son  of  G.  M.  died ;  upon  which  "  Tha*  A  shall 
ifi'M,,  who  was  old  and  infirm,  applied  to  the  pauper  and  his  wife    ^^**^if*gL2* 
p  eome  and  live  with  him  at  E.^  and  take  care  of  him ;  and  in  ^SSIm%iih 
"^er  to  induce  him  so  to  do,  agreed  to  convey  tlie  cottage  to  the  the  appuite- 
per.    Accordingly^  by  indentures  of  lease  and  release,  dated  nonca  as  he 
28ih  and  29th  of  November  1783,  G.  M.,  in  consideration  of  ^»««tofore  had 
[.  therein  mentioned  to  be  paid  by  the  pauper  to  M,,  granted  dSj  *ftI^Uf^? 
conveved  the  cottage  to  the  pauper  in  fee.    In  the  release  jj  ^W  takes  a 
the  rollowiiig   proviso ;   viz,  **  Provided  always,  and  it  is  remainder  after 
.hereby  declared  and  agreed  by  and  between  the  said  parties  to  •"  estate  for 
tbeae  presents,  and  it  is  their  true  intent  and  meaning,  that  it  '|ff|^  ^>  "*^» 
lhall  and  may  be  lawful  to  and  for  the  said  G.  M.  to  live,  |I^**^'," 
inhabit,  dwell  in,  and  occupy  the  said  cottage  or  tenement  toiih  the  interest  during 

Ertenances  as  he  heretq/bre  has  done,  and  novo  does,  for  and  A*s  life,  as  will 
ig  the  term  of  his  natural  life  ;  any  thing  herein-be^re  con-  enable  him  to 
taiaed  to  the  contrary  thereof  m  anywise  notwithstanding/*     No  6**"  *  settle- 
loney  was  paid  by  the  pauper  to  G.  M.  at  the  time  of  the  execu-.  J^^ewe*on  the 
n  of  the  deed,  as  a  consideration  for  the  purchase ;  but  the  estate. 

biaes  were  then  of  the  full  value  of  30/.  Immediately  afier  the 
was  executed,  the  pauper  and  his  wife  went  to  reside  at  E. 
jKb  G.  M.  at  his  house,  so  conveyed,  and  resided  there  with  him 
Vtiey  toere  removed  by  the  present  order  *  In  1785  a  mortgage  of 
M  cottage  was  executed  by  the  pauper  for  12/.;  the  whole  of 
ticb  he  received.  In  May  1790  a  conveyance  of  the  cottage 
pa  executed  by  the  pauper  and  G.  Af.  to  IL  In  fee ;  31/.,  part 
fthe  consideration-money,  were  received  by  the  pauper,  and  the 
fBMuning  S/.  were  paid  to  G.  M.  —  Lord  Kenyon  C.  J.  The 
itterial  question  here  is,  Whether,  by  the  conveyance  by  lease 
M  release,  an  immediate  estate  in  possession  was  vested  in  the 
leasee  ?  For  it  is  admitted  that,  Unless  it  conve3red  an  estate  of 
nesent  interest,  the  pauper  did  not  gain  a  settlement  by  residing 
£•  It  has  been  contended,  that  the  former  part  of  the  release 
tving  conveyed  a  fee  to  the  pauper,  the  subsequent  proviso  is  so 
Ifally  repugnant  to  it  that  it  must  be  rejected.  But  an  estate  for 
e  to  one  is  not  totally  repuenant  to,  but  consistent  with,  ai\    ' 
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estate  in  remainder  to  another.     And  it  cannot  be  conteiHiedtltt 
the  proviso  must  be  rejected  because  it  stands  last  in  the  deed,  and 
restrains  the  estate  before  created ;  for  in  all  deeds  of  settlement, 
where  uses  are  first  limited,  various  powers,  exceptions,  and  £ftr- 
ent  modifications  of  them,  which  are  to  arise  as  shifting  osei,  ve 
afterwards  introduced.     Then  if  it  be  immaterial  in  what  pvt  tf 
the  deed  the  proviso  is  inserted,  (and  indeed  it  is  so,)  theiiiiroofi- 
struction  of  the  whole  deed,  taken  together,  is,  that  an  estate  for 
life  was  reserved  to  the  father,  and  an  estate  in  remainder  gnmted 
to  the  pauper.    If  this  question  had  depended  on  the  first  vtxdi 
in  the  proviso,  I  should  have  thought  that  thej  would  hare  ben 
satisfied  by  determining  that  only  a  liberty  to  inhabit  the  cottn 
was  reserved  to  the  father  ;  but  the  word  **  occupy"  carria  « 
interest  reserved  still  farther,  and  shows  that  the  whole  estate  i« 
intended  to  be  reserved  to  him.     And  if  we  were  to  go  into  dl 
subsequent  transaction,  it  is  manifest  that  this  was  the  intention  ij 
the  parties ;  for  the  father  joined  with  the  son-in-law  in 
the  conveyance  in  1790,  which  shows  that  the  parties  thei 
conceived  that  they  had  a  power  to  convey.    If  such  be  the 
struction  of  the  conveyance,  the  estate  in  remainder  was  not  i 
into  possession  when  the  order  of  removal  was  made,  and 
sequently  the  pauper  had  not  that  which  was  necessary  to 
on  him  a  settlement,  namely,  a  present  interest.     Therefore  i 
unnecessary  to  go  into  the  other   point.  —  AshhurstJ. 
whatever  light  this  case  is  considered,  the  pauper  had  not  socb 
interest  as  entitled  him  to  gain  a  settlement  in  E.     If  this  be 
sidered  as  a  purchase  for  a  pecuniary  consideration,  it  was  notj 
the  value  of  30?.  afler  deducting  the  father's  life-estate, 
then  it  was  cofttended,  that  this  conveyance  was  made  as 
consideration  of  blood  and  natural  love  and  afiection,  as  of  i 
ard  therefore  that  it  does  not  come  within  t^e  statute  9 
Even  taking  that  to  be  so,  it  shows  what  was  the  intention  of  I 
parties,  and  falls  in  with  the  construction  put  on  the  deed  hj 
Lord,  that  the  father  only  conveyed  the  remainder  to  his 
expectant  on  the  determination  of  his  own  life-estate.    The 
**  occupy''  in  the  proviso  is  extremely  material  to  show  that 
deed  must  have  this  operation ;  for  it  is  a  reservation  of  the  ' 
itself,  of  the  whole  estate.    For  a  licence  to  occupy  an  estate! 
a  particular  time  is  a  lease  of  tlie  whole  estate  for  that  ll^ 
Therefore  the  son-in-law  had  no  right  to  the  possession  of^ 
cottage  during  his  father's  life,  and,  consequently,  did  not 
settlement  by  living  there.  —  Buller  J.    The  material  qi 
is.  Whether,  by  the  terms  of  the  proviso,  the  father  is  to  be^ 
sidered  as  having  reserved  merely  the  liberty  to  live  in  the  cott 
or  an  estate  for  fife  ?  and  there  is  no  doubt  but  that  tlie  latterl 
intended.     Something  more  was  meant  than  a  bare  licence 
habit  or  live  in  the  house,  for  the  word  *^  occupy"  is  adc 
them  :  and  it  does  not  even  rest  there,  for  these  are  followi 
other  words,  **  as  he  heretofore  has  done,  and  now  does,  for 
Then  how  did  he  occupy  it  before  ?     He  had  the  tohole  befoi^J 
it  had  been  intended  that  the  father-in-law  should  reserve 
right  to  live  in  the  cottage,  and  that  the  son-in-law  should  aSsaj 
the  aame  right  during  the  father's  life,  the  former  wodd 
reserved  a  right  to  inhabit  part iculur  rooms  in  the  house;  ' 
reserved  the  tchok  for  his  life.    The  intention,  Aerefore, 
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w«8,  that  tbe  f4thel'4n-law  should  enjoy  the  estate  for  his  life,  and 
tbflt  (be  pauper  should  only  take  the  remainder  expectant  thereon. 
—  Geosb  J.  not  being  in  Court  when  the  case  was  argued,  gave 
BO  Opinion. 

m.  Rex  V.  StonCf  E.  T.  S5G.5.  6  T.  R.  295.  —  The  pauper^  the  executor  of 
%iu,  was  born  in  StonCf  where  his  father  was  settled.     At  Easter  « tenant  from  - 
1791  he  and  his  family  went  to  live  with  his  father-in-law  JB.  B.  in  y«"  to  yeer,  of 
•  tenement  in  the  township  of  Salt  and  E.,  consisting  of  a  cottage  ■""••«•  "n<*«^ 
asd  aboat  six  acres  of  laud,  of  which  E*  B.  was  tenant  from  year  nin  Vwtde^^ 
to  fear,  and  which  was  under  the  yearly  value  of  10/.  £•  B,  died  ment  by  raud- 
itmt  Michaelmas  1791,  having  first  made  his  will,  whereby  he  ingonit40 
gire  and  bequeathed  all  his  personal  estate  and  effects  to  the  days,  though  he 
pauper,  in  trust  that  he  would  allow  the  testator's  wife  a  sufficient  ^"**^j^^* 
uiotenance  thereout  during  her  life,  and  that  at  her  decease  his  * 

personal  estate  and   effects  should  be  divided  among  his  (the   j^tije^^ 
lotator'a)  children,  viz,  G.,  J.,  A/.,  and  F.  £.,  and  £.  the  wife  of  ante^oL  175. 
Ike  pauper;  and  he  appointed  the  pauper  sole  executor  of  his  will. 
^  ^>0D  the  testator's  decease  the  pauper  possessed  himself  of  all  his 
fersooal  estate  and  effects  under  the  will,  and  continued  in  the 
'.{ossescion  of  the  cottage  and  lands  without  entering  into  any 
jipeement  with  the  landlord,  buying  and  selling  every  thing,  pay- 
%the  renty  and  maintaining  the  widow  until  the  time  ot  bis 
|MDoval,  which  was  upwards  of  three  years,  bat  he  did  not  prove 
Ik  will  of  the  testator  till  the  25th  of  October  1794,  three  days 
Ipvious  to  his  removal.  —  Lord  Ken  yon  C.  J.    I  cannot  dis- 
ftiguish  this  from  the  case  of  Mursley  v.  Grandborough  (a)f  and  (a)Anie,pL€09. 
other  cases,  in  which  it  has  been  held,  that  an  executor  or 
t  of  a  leasehold  estate  of  less  value  than  10^.  per  annum 
a  settlement  by  residing  upon  it  for  40  days.    It  is  said,  how- 
r,  that  this  patiper  was  a  mere  trustee ;  but  no  one  had  a  right 
take  the  estate  from  him ;  he  took  it  liable  to  ail  the  testator's 
ts,  and  the  creditors  would  have  had  a  right  to  call  on  him  for 
ment  of  their  debts  before  he  made  any  distribution  of  the  i , 

ator's  property  under  the  will.  In  fact,  the  pauper  resided  on 
Ks  eitate  for  more  tlian  40  days ;  and  the  established  rule,  which 
ve  ought  to  preserve  with  anxiety,  is,  that  though  a  person  cannot 
leqaire  a  settlement  by  a  purchase  for  less  than  301.  paid,  yet  if  he 
^erach  an  estate  by  devise,  he  may;  so  though  he  canhot  gain 
iietdement  by  renting  a  tenement  of  less  value  than  10/.  a  year, 
fct  if  such  an  estate  devolve  on  him  by  operation  of  law,  he  may 
l^n  a  settlement  by  40  days  residence  on  it.  The  distinction 
likea  between  a  tenant  from  year  to  year  and  a  tenant  for  a  term 
^  years  is  rather  a  distinction  in  words  than  in  substance.  A 
i^t  from  year  to  year  is  entitled  to  estovers  and  the  same 
^^tages  as  a  tenant  for  a  term  of  years.  In  truth,  he  is  a  tenant 
hm  year  to  year  as  long  as  both  parties  please.  And  considering 
lov  many  large  estates  are  held  by  this  tenure,  it  would  be  dan- 

E0U8  to  say  that  the  term  ceased  at  the  end  of  the  year,  because 
D  the  landlord  might  lose  his  right  of  distress.  Although  on 
^  first  reading  this  case  it  struck  me  as  a  very  minute  interest  to 
BMfer  a  settlement,  on  consideration  I  am  satisfied,  that  we  cannot, 
^ut  overturning  a  variety  of  cases,  determine  that  the  pauper 
Uaot  gain  a  settlement  by  residing  on  it  for  40  days.  —  Ash- 
f^AST  J.  The  pauper  gained  a  settlement  in  the  parish  where 
Restate  lies,  on  this  prmciple,  that  he  resided  as  on  an  estate  of 
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his  own,  and  continued  there  40  days  irremovable.    As  to  Us  not 
having  any  permanent  interest  in  it,  it  is  not  so ;  he  had  a  perot* 
nent  interest  in  it  while  his  office  of  executor  continued;  in 
object  and  duty  as  an  executor  might  have  been  defeated  if  be 
could  have  been  removed.    And  whether  he  had  or  had  not  i 
beneficial  interest  in  the  estate  is  perfectly  immaterial  as  far  a 
concerns  this  case,  it  being  sufficient  that  he  resided  there  40 d^ 
for  a  necessary  purpose,  and  could  not  have  been  removed  fnii 
it.     This  case  cannot  be  distinguished  from  the  cases  alloded  Ift 
—  Grose  J.     It  certainly  seems  strange  at  first,  that  an  execottr 
should  be  able  to  gain  a  settlement  by  residence  on  his  testttffi 
estate,  when  such  a  residence  by  the  testator  would  not  harecs^ 
ferred  a  settlement  on  him.    But  we  must  consider  the  differwa 
of  the  situation  of  these  two  persons  :  the  one  comes  in  by  his  oa 
contract,  the  other  by  the  act  of  the  law.    This  distinctioa  ^ 

(a}^nie  p1.^20.  taken  in  Rex  v.  Uttoxeter  (a),  where  it  was  held  that  if  any  interati 

a  tenement,  even  of  less  value  than  10^.  a  year,  devolved  on 
by  ao(  of  law,  he  had  a  right  to  reside  on  it,  and  might  gain  ai 
tiement  by  residence  on  it  for  40  days ;   and  in  the  same  ci 

{b)Aiue,^\nQ\\.  Aston  J.  mentioned  Rex  v.  Sundrish  (i),  where  it  was  detcrr' 

that  any  person  who  has  an  interest  by  act  of  law  may  dwell 
it  as  his  own,  and  is  irremovable  ;  and  if  he  remain  40  days, 
a  settlement ;  for  he  cannot  be  taken  to  come  into  the  parish  i 
the  ill  views  which  are  provided  against  by  the  act  of  15i 
C/zr.  2.  c.  12.  and  is,  therefore,  not  within  the  purview  of 
statute.  —  Lawrence  J.      It  was  settled  in  Doe  d. 
Porter  (c),  that  if  a  tenant  who  holds  from  year  to  year  die  k 
tate,  his  administrator  has  the  same  interest  in  the-  land  thil] 
intestate  had.      Then   what  was  the  interest   of  the 
testator  ?    He  had  a  right  to  continue  on  the  estate  another; 
unless  six  months*  notice  to  quit  were  given ;  and»  of 
pauper  his  executor,  had  the  same  right.    With  regard 
objection  arising  from  the  want  of  the  probate,  there  is  a  o 
Dyer  {d)  that  gives  a  decisive  answer  to  that ;  a  termor  devti 
term*  to  another  whom  he  made  his  executor,  and  died;] 
devisee  entered  and  died  without  any  probate;  and  it  was 
'  that  the  term  was  legally  in  the  executor  by  his  entry, 
execution  of  the  devise  witliout  any  probate.     So  that  it  i 
been  no  probate  of  the  will  in  this  case,  still  the  term  was 
in  the  pauper,  the  executor. 

641.  Rex  v.  Buiterton,  H.  T.   36  G.  3.    4  T.  7?.554.— j 
the  father  of  the  paupers,  being  settled  in  R,^  and  reading 
under  a  certificate  from  i?.,  about  the  year   1770  mam 
daughter  of  R.  O.,  who  also  resided  in  the  parish  of  £J 
feoffment,  with  livery  of  seisin  indorsed,  dated  toe  22d  Jti 
one  P.,  in  consideration  of  10^.  10^.  conveyed  a  piece  of 
K,  to  R,  O.  in  fee.     Soon  after  the  purchase,  O.  gave  J. 
8on*in-law,  a  part  of  the  land  so  purchased,  but  it  did  not 
that  he  ever  executed  any  conveyance  of  it.     H.  iranr 
built  a  house  upon  the  land  which  cost  him  above  100^ 
resided  in  it  for  14  or  15  years  without  paying  any  reot 
knowledgment  to  O.,  who  lived  in  a  house  nearly  adjoinir 
then  removed  to  another  house  in  the  same  parish,  and 
house  he  had  built  to  a  tenant,  receiving  the  reot  to  the  t 
his  death,  which  happened  about  three  years  after  he  quitt* 
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A  cottage  built 
on  a  spot  of 
ground  given  to 
the  father  of  the 
pauper,  and 
which  had  con- 
tinued uninter- 
ruptedljr  in  the 
family  near  20 
years,  is  a  suffi- 
cient estate  to 
confer  a  settle- 
pifnt 
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Since ^.'s  death,  his  eldest  son  and  heir  (a)  had  contiBQed  to*  (a)WbowMBot 
recdTe  the  rent,  and  bad  mortgaged  the  preraisea  for  42^.  ISs,     O  ranored  by  thb 
died  before  his  son-in-law  H.y  leaving  another  daughter  beaides  oMcr. 
H*s  wife,  and  having  had  a  son  who  died  in  his  father's  life-time, 
lesviog  children,  who  are  now  living ;  but  no  claim  was  ever  made 
to,  or  rent  demanded  for,  this  house  since  it  was  built,  either 
by  0.  in  his  life-time,  or  by  any  other  person  since  his  death. 
— LoKD  Kentok  C.  J.     As  20  years  have  nearly  elapsed  since 
the  time  when  this  land  was  given  to  the  pauper's  father,  and  as 
00  clsim  has  ever  been  made,  either  on  the  pauper  or  his  father, 
the  case  of  AMriitk  v.  WyUff  (b)  is  an  authority  to  show  that  {h)Anu^^\iK 
tBe  Court  ought  not  to  permit  Uie  title  to  this  estate  to  be  de- 
tennined  on  an  order  of  removal.    The  strict  rules  to  be  observed 
on  tbe  trials  of  ejectments  ought  not  to  be  applied  to  settlement 
cases.  Afler  such  a  length  of  possession  as  this,  perhaps  aicon- 
Tcyaoce  may  be  presumed  to  have  been  executed.    And  in  i2«4r 
y>(M  Ashtbn  (c),  where  there  had  been  a  possession  for  nearly  (c)^Mi^,pl.si7« 
SO  yean,  Wilmot  J.  said  there    ought  not  to  be  a  nicety  of 
^ttmputation  in  a  settlement  case,  but  tbe  Court  may  presume  a 
invejance.    And  even  if  no  conveyance  were  executed  to  the 
iper  s  father,  and  a  claim  were  now  made  by  0/s  heir  at  law, 
!  would  perhaps  be  told  in  a  court  of  equity  that,  as  O.  stood  by 
i'ie  tbe  pauper's  father  built  on  this  land  and  treated  it  as  his 
n,  be  could  only  resume  the  possession  on  certain  terms. — 
SBsosE  J.    What. was  said  by  Wilmot  J.  in  the  case  of  CM 
^litos  is  extremely  applicable  to  this  case.  —  La wrsnob  J.     I 
ber  a  case  some  years  ago,  in  which  Lord  Mansfield  would 
suffer  a  man  to  recover,  even  in  ejectment,  where  he  had 
by  and  seen  the  defendant  build  on  his  land. 
642.  Rex  v.  Great  Farringdon,  E.  T.  36  G.  3.  6  T.  R.  679.  —  A  cotta^  b€- 
^>H.,  upon  his  marriage, -went  to  reside  upon;  a  cottage  in  S.  Ipuging  to  tlie 

3ing  to  hia  grandfather  •/»  A.^  which  his  grandfather  agreed  B™"^'*^^®''  ^ 
e  over  to  him ;  and  a  written  agreement  to  that  purpose  whose  mother 
■  made,  but  not  stamped.,  i/.  fitted  up  the  cottage  at  his  own  on  herf«Uier*s 
pence,  and  resided  upon  it  ever  afler,  in  uninterrupted  pos-  death,  neter 
ttios  0$  his  owTit  till  the  time  of  his  removal  in  1795,  witliout  any  >>!^ucea  the 
lent,  or  any  tiling  being  ever  claimed  of  him  by  any  person  in  ***■?*  *"**^  P®*' 
jwpcctof  the  possession  thereof.    J,  A,i  the  grandfather,  died  in  J^emeSttf  * 
f)ecembcr  1783»  leaving  the  pauper's  mother,  Martha^  his  only  her  tcm^whai, 
child,  and  married  to  J»  f/.,  the  pauper's  father.     M.  H.  the  on  her  dc«th» 
(*Hber,  died  in  January  1786,  leaving  J.,  her  husband,  and  the  *^m  »*>«  cot- 
puper  fV.t  her  eldest  son  and  heir  at  law.  —  Lord  Kenyon  C.  J.  Jj^t^^jj]?' 
fio  interest  passed  to  the  pauper  by  the  unstamped  agreement ;  it  ^^  who  does 
pn  not  le^ly  in  evidence  before  the  Sessions.    Then  on  the  not  take  as 
■kath  of  the  grandfather  this  estate  descended  to  his  daughter,  tenant  by  the 
Nrbo  might  have  reduced  it  into  possession,  but  she  did  not ;  and  curtesy. 
»  order  to  make  the  husband  tenant  by  the  curtesy  there  must 
^  a  seisin  in  fact  in  the  wife,  [d)     Then  as  the  daughter,  the  ^/??5^ 
Mupcr's  mother,  did  not  reduce  the  estate  into  possession,  it  ^s.*/    ' 
ksceoded  to  tbe  pauper  who  is  seised  in  fee.  • 

W3.  Rex  v.  Edirtgton,  H.T.  4-1  G.  3.  1  Easty  288.  -^  M.  M.  A  cottage 
^intter,  being  in  possession  of  a  cottage  in  £.,  which  had  been  leased  for  99i 
glinted  to  one   W.  by  lease  for  a  term  of  99  years  originally  de-  yws»  deter- 
^crminable.on  three  lives,  of  whom  one  only  was  living,  purchased  ^v^p^hascd 
^  reversionary  interest  in  the  cottage  lor  a  further,  terra  of  99  by  the  pauper's 

L  L   4f 


flfO  smCTLWMEVr  ST  BSTATK.  [CB.VIIL 

wUb  befiirp  .  yetrti  to  ooiBnieiice  at  the  decaniilnaCio«i  of  ibe  flm  tm%  Int 
marriag^wM,  determinable  with  the  lives  of  benelf  aod  her  bnidier  ILM.; 
of^  fim^  and  a  lease  in  remsion  was  accerdinglr  made  to  her.  M. 
tMDd,  conrejcd  havings  married  one  W.  D.^  by  indenture  of  the  7th  of  J^ip  1776» 
by  tiwmto  a  made  between  W,  and  M.  />•  of  the  one  part,  and  /  P.  of 
tnisteeytiitniat,  B.  of  the  other,  after  reciting  the  said  lease,  uid  that  W»B, 
thaihe  afaould,  ^ng  indebted  to  the  oiBcers  of  E.  in  l(tf.  and  upwards  for  mosiei 
nice  ^wlw'ioi!  P^^>  ^^^^  ^"^  *"^  expended  in  the  roainteaance  of  M.  the  wife, 
(fS^Ihe  benefit  cm<^  ^^  children  of  the  said  W.  D.,  and  that  it  was  agreed  to 
ofthefMrishby  make  a  security  of  the  said  premises  to  P.,  as  a  trustee  for  the 
wfaom  tbe  parishioners,  for  the  payment  of  the  said  \(A,  and  interest ;  it  fw 


f^y  ^  **^  witnessed  that  for  securing  the  1(W.  and  interest  the  said  fF.  wd 
tT^l^w^)  ^-  ^^  ^®'  *®  considerations  therein  mentioned,  did  anigxi  to  P. 
intercrt  and        ^®  cottf^  and  premises,  in  trust  that  P.  should  by  sale  or  mort- 
dwrgeo,  and,      gage  of  the  said  premises,  and  by  the  feceipt  of  the  rents  nd 
after  payment     profits  thereof,  or  by  some  or  one  of  those  ways  and  means,  rsae 
oftiieiaine,  in    the  said  10/.  and  interest  thereof,  togedier  with  such  icosU  asd 
M^^^epre-    ^^^^El^  •«  should  attend  raising  the  same,  and  after  paymeot rf 
ubek    'Ae      ^^  ^^^  ^"^  o^  i^»  <^^  *u^h  costs  and  charges  as  siforesaid,  is 
perties  alwayi     trust  to  re-assign  the  said  premises  to  the  said  W.  and  M,  D>tOi. 
continued  in       one  of  them,  or  such  other  person  as  should  be  entitled  to  tk : 
ponnaion;  and  premises,  or  such  parts  thereof  as  should  not  be  sold,  applied,  ofj 
«»rwbMbCT      otherwise  disposed  of.     JV.  D.  died,  leaving  M,  his  widow,  wfcij 
Semoney  were  afterwards  married  the  pauper,  then  settled  in  Urchfont.    AT* vi- 
ever  paid;  or     her  first  husband  in  his  life*time,  (and  after  his  death  sod  kr. 
what  was  the      second  marriage,  and  also  after  the  death  of  the  sunririog  ttj 
value  of  tte       named  in  the  first  lease,  she  with  the  pauper  her  second  hiuMtj 
Srt-SthT       ^^  ^^  "P®^  ^^  ^^^^  y®^)  continued  in  the  oticupation  of  ths^ 
death  of  the        cottage  and  premises  to  the  time  of  her  death,  and  thepaopH 
flnt  husband,     continued  to  pay  the  lord  his  ouit-rent  during  his  possesiioD  ^)i, 
thepttODer^wlio  and  at  different  times  repaurea  the  premises,  but  particularly  4 
ntfried  Ae        one  time  expended  the  sum  of  18*. ;  but  it  did  not  i4>pear  whetW 
rieS^X    *®  ^^^  ^^  ^y  knowledge  of  the  assignment.    The  SessioDs  dp 
rending  40        cided  that  there  was  an  equitable  estate  in  the  said  cottage,  in  it' 
days  in  the  cot-   the  Wife  of  the  pauper  W.^.9  at  the  time  of  their  marriage,  and  tta 
tage,  of  which     by  reason  thereof,  and  by  their  subsequent  residence  thereoo  tt 
Ae  had  retained  jacre  than  40  days,  the  pauper  gained  a  settlement  in  £. — LoU 
the  poaieaaion.     Kb^yon  C.  J,    Some  points  of  this  case  are  very  clear.   Genenilf 
(a)  It  was  said    speaking,  in  the  case  of  a  purchase,  if  the  value  be  under  SQL  ilj 
atthebarfliat     settlement  can  be  gained  by  virtue  of  it ;  that  is,  where  it  coib||| 
*?«i"^]|»*l>*d    to  the  party  by  his  own  act :  but  if  it  come  to  him  by  operatioDrfi 
^^J^*^*'-        law  the  value  is  not  material.     That  is  the  case  here ;  for  tfa^ 

purchase  was  made  by  the  wife  before  the  coverture,  and  it  ctdi] 
to  the  husband  upon  his  marriage  by  act  of  law ;  and  he  aif^] 
even  during  the  coverture  have  sold  it  without  the  assent  of  m*^ 
wife.    But  the  objection  now  made  is,  that  this  was  not  such  tf 
interest  in  the  husband  as  was  sufficient  to  enable  him  to  gsio  • 
settlement  by  residence  on  the  property,  on  account  of  tbe  sBt^ 
cedent  conveyance  to  P.  the  trustee.    But  what  was  that  ^ 
veyance  ?  It  was  for  the  purpose  of  securing  the  rep^ment  01  s 
sum  of  money  expended  by  the  parish  for  the  use  of  tbe  aisfl> 
lh)Anu,pl6i9.  family.    Lord  Mansfield  in  tbe  case  of  Si.  MiekaeFs,  Batk{th 

said,  it  was  an  affront  to  common  sense  to  say  that  a  mortgag^"^ 
has  no  interest  in  the  mortgaged  premises.  The  law  recagB^ 
his  interest:  in  the  case  of  a  freehold,  he  has  a  right  to  vote  for 
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naitai  of  piriian^at.  Now,  the  conrejraaee  in  quetlloii  it  •^ui*- 

nteot  to  a  mortgtge,  and  ho  more.   Consider  what  In  strictness  is 

tfe  idttrest  of  a  mortgagors  aftor  llio  usual  tiaie  gtvon  for  the  pay- 

Befit  ii  eipired»  the  estate  beoomes  absolute  in  the  mortgagee  at 

knr :  but  neither  the  courts  of  lair  or  equity  lose  sight  of  what  the 

psrtiei  intended  In  mortgage  deeds  there  is  sometimes  introduoed 

I  clsaie  that  the  mortgagee  maj  repay  himself  by  sale  of  the  mort* 

gig«d  premises,  without  the  concurrence  of  the  mortgagor :  but  a 

owrt  of  equity  would,  I  believe,  control  the  exercise  of  that  power* 

Iim  lur^  they  would  control  it  in  an  instance  like  the  present,  upon 

mrment  of  what  was  due.    The  trustee  in  suoh  a  case  would  bO 

boQnd  to  execute  a  reconveyance :  and  here  there  is  an  express 

daue  to  that  purpose*    Virtually,  therefore,  this  is  no  more  than 

a  mortgage,  and  must  be  governed  by  the  same  rules.    With 

mpect  to  the  case  of  St*  MwhaeTif  Bath  (o),  principally  relied  on,  (<a)JnUfpL6ao^ 

kvtrj  plain,  that  the  greatest  stress  was  bid  on  the  circumstance 

«f  the  pauper's  possession  having  been  obtained  by  fraud.    After 

tnctuiiff  upon  the  interest  which  he  had  in  the  premises  con- 

Wfid,  Loid  ManffiM  says  at  the  end  of  the  case,  '^  there  is  still 

^'iootber  and  a  stronger  ground  in  this  case;  for  the  possession 

"  vat  obtataed  by  fraud*'*  Now,  if  the  other  point  had  been  clear,  be 

vouid  net  have  used  such  an  expression.    Here  the  possession  waa 

Mt  fraadulent ;  and,  therefore,  I  am  of  opinion  that  the  second 

hibsnd,  the  pauper,  gained  a  settlement  by  his  residence  on  this 

cMe,  which  came  io  him  by  operation  of  law  on  his  marriage.  •*» 

Qftoss  J.    I  cannot  distinguish  this  from  the  case  of  a  mortgage. 

As  purpose  of  the  conveyance  was  to  secure  the  money.     The 

ftniss  interested  continued  afVerwards  in  possession :  the  pauper 

pid  the  quit^rents  and  repaired  the  premises.    Now,  what  more 

naid  a  mortgafpor  in  possession  do  ?    In  the  case  of  St.  MichaeFgf 

'Mtf  saether  reason  is  given  for  the  judgment  than  what  is  now 

itlied  one  the  possession  there  was  fniudulentlv  obtained  by  the 

Fupers  it  was  expressly  found  to  be  against  the  consent  of  the 

ttwees,  who  had  before  taken  to  the  possession.    Whereas  here 

tbs  psQper  always  continued  in  quiet  possession  of  the  premises**— 

LAwtivcs  J«    The  principal  argument  against  the  settlement  set 

m  in  this  case  is  grounded  on  a  aictum  in  the  case  of  St.  MichaetSf 

Aik,  in  the  first  part  of  the  opinion  delivered  by  Lord  Mam^ 

ftUf  without  which  there  is  no  pretence  for  the  objection.     For 

ikemnst  be  disputed  that  a  conveyance  to  a  trustee  in  trust  by 

f^f  or  mortgage,  and  receipt  of  the  rents  and  profits  to  raise  10*« 

*  merely  a  security  for  that  sum ;  and  it  is  plain  that  the  parties 

^Wmsohres  so  considered  it,  by  providing  for  a  re*assignment  of  all 

*^w  much  as  should  not  be  sold,  applied,  or  otherwise  disposed 

^    Now  in  that  case    Lord  Mansfield  begins  by  saying  tlMt 

*l^ch  it  decisive  as  applied  to  this.    **  If  the  estate  on  which  a 

"piap^  resides  is  iub$tantiaUy  his  property,  that  is  sufficient, 

**  ^^^ateoerfomu  of  conveyance  tnere  may  be  :*'  and  therefore  he 

^^  that  a  mortgagor  in  posMOsion  gains  a  settlement,  '*  because 

"  the  mortgagee,  notwithstanding  the  form,  has  but  a  chattel,  and 

'*  the  mortgage  is  only  a  security."  If,  then,  the  object  be  merely 

^•ecure  money,  whether  the  conveyance  be  in  the  form  of  a  trust 

^  the  present,  or  of  a  mortgage,  it  is  in  substance  the  same 

mg.  ^  Lf  Blamc  J.    I  am  of  opinion  tliat  the  pauper  gained  a 
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settlemeBt  by  residbf  <m  Uiis  estate,  ia  which  he  had  an  e^nfibk 
interest;  ana  I  coiuitSer  that  the  assignment  to  the  trustee  was  no 
more  than  a  secunty  for  so  much  money.    According  to  what  was 
aaid  by  Innrd  Man^eld  in  the  case  of  St*  Micha^s^  BtJh^  tbe 
Court  wtU  not  look  to  the  mere  form  of  the  conveyance,  but  will 
consider  what  the  parties  really  meant  by  it.    Then,  if  this  were 
substantially  a  mortgage,  as  I  think  it  was,  it  is  clear  that  the 
pauper  gained  a  settlement  by  residing  ob  the  premises. -— Order 
of  Sessions  affirmed. 
I7faif«  apauper      644.  Rex  ▼.  Tarrant j  Launeestoth  H.  T.  43  G.  3. 3  Eaxt^  226.- 
por^aaed  a        About  12  years  ago «/.  C,  the  pauper,  gained  a  settlement  ia  the 
J««*;W5^-    parish  of  T.  R.  by  rentine  above  10/.  a  year:  in  June  1795  the 
tban^dol  and     Pauper,  being  then  married,  made  a  purchase,  for  less  than  $0^  of 
afterward  con-  &  leasehold  tenement  in  the  parish  of  T.  L.  for  99  years,  deter* 
vvycd  the  whole  minable  on  three  lives,  under  the  Marquis  of  BMckingKam^  sod 
term  to  one,  in   resided  there  till  December  1801;  when,  being  in  distress,  and 
trust  to  let  the    relief  refused  by  both  parties,  the  pauper,  in  consideration  ofl(i 
ootof^^nts  'wlv*"**^®*^  ^'°*  ^y  ^*>  *"*^  ^or  divers  other  valuable  conuderatiooi, 
and  profits  to      ^^  g^t,  bargain,  sell,  and  assign  all  his  said  leasehold  eitste 
repay  himielf     with  his  said  lease  to  D.,  to  hold  to  the  said  D.,  his  executors,  Ac. 
lOL  advanced     for  the  remainder  of  the  term ;  in  trust  to  let  the  premises,  receire 
^^^||^*  ^       the  rents,  and  thereout  repay  himself  the  said  sum  of  lOL  with 
^Tmtorad      ii^^cf^st,  and  costs   and  charges;  and  afler  such  repayment,  to 
profits  to  the      receive  and  pay  the  clear  rents  and  profits  to  £.,  the  wife  of  the 
separate  use  of   said  J.  C,  during  her  life,  to  her  sole  and  separate  use,  not  sob- 
tbe  pauper's       ject  to  the  debts  or  contracts  of  her  husband,  and  her  receipt  alone 
jwife  duringber  to  be  a  discharge  for  the  said  rent :  and  after  her  decease,  if  J.  C 
wudsto  thiT'    ^^i^^vc^^  ^®''» '"  ^^^'^  ^o  P*^y  ^c  TcotA  and  profits  to  the  said  J»  C, 
pauper's  own      ^  ^^^  ^^^  ^*B  ^"^^  ^^  <^^  benefit,  during  his  life ;  and  after  the 
use  for  life  if  he  decease  of  the  survivor  of  them,  the  said  J.  C,  and  E.  bis  w%) 
sorrived  her,      and  the  repajonent  of  the  said  sum  of  10^  with  interest  and  costt, 
■^  ■^^'■T^    in  trust  that  the  said  2).,  his  executors,  &c.  should  assign  the  said 
^^«A  •  imd     P<^^'^>^^>  during  the  then  residue  of  the  said  term,  unto  the  chtl- 
the  truatse  suf-    ^'^^  ^^  ^^  ^^  *^-  ^*  ^^^  ^>^i>^g9  equally  to  be  divided,  if  more 
fered  the  pauper  than  one^  if  only  one,  to  such  only  child:  provided  that  if  ssy 
to  continue  to     child  of  the  said  «/.  C  and  E.  should  die,  during  their  lifetimes, 
reside  in  the       leaving  issue,  then  the  said  2).  to  assign  to  such  child  the  share 
40da  ^**dU°'*  ^''  parent  would  have  had.    A  licence  to  assign  was  granted  to 
becominff  ^*  under  the  Marquis  of  B.    After  the  execution  of  this  deed,0Q 

chargeable  to  the  5th  of  December  1801,  2).  suffered  the  pauper  to  cooitnoe 
to  the  parish  be  residing  on  the  premises,  and  the  pauper  was  residing  there  when 
was  removed :     he  became  chargeable,  and  until  he  was  removed  by  the  order  of 

^^itdTO^set.     ^^  justices,  dated  the  5th  of  February  1802 Lord  Ellw- 

Sement'^  nich  BOROUGH  C.  J.  If  the  case  were  res  Integra^  I  should  have  done 
residence ;  for  Ao  more  than  apply  my  understanding  to  the  plain  letter  of  the 
he  had  no  im-  Statute  9  G.  1.  C.7.  §.5.,  which  says,  that  ''no  person  sbsll  be 
mediate  interest  ««  deemed  to  acquire  any  settlement  in  any  parish  ^/^  or  by  w*^ 
hi"^tl2ti*  **  ^ ^^y  purchase  of  any  estate  or  interest  in  such  parish,  whereof 
but  at  mostT^'  '*  ^^^  consideration  for  such  purchase  doth  not  amount  to  the  son 
doubtful  and  '^  of  80^.  hondfde  paid,  for  any  longer  or  further  time  than  such 
contini^t  '<  person  shall  inhabit  in  such  estate,"  &e. ;  that  is,  for  so  loQ^ 
future  interest;  only  as  there  is  an  union  of  interest  and  occupation  in  the  thisg* 
tliB^wLS^?^  We  must,  however,  take  care  not  to  contravene  any  of  the  siitho- 
the'^iof.  would  "^'^  which  have  put  a  construction  upon  .tliese  words,  but  pre- 
ever  be  paid  off,  secve  an  uniformity  of  decision.     The  case  of  a  mor^agor  hss 

21 


Sicr.  &]  •    THE   KIl^D  OF  23TATB.  5^ 

been  pressed  upon  us ;  but  was  this  a  residence  oF  the  pauper  as  and  even  if  it 
mor^agor  ?  Surely  not.    He  had  parted  with  the  absolute  interest  ^^  ^  not 
whicb  he  had  in  the  premises.    For  even  when  the  lOl.  is  paid,  ^^^ij'j^jjjf 
(which  non  constat  is  ever  likely  to  be  done,),  the.  trustee  is  to  "fji,  the  pw 
accoant  for  the  rents  and  profits  to  the  wife  for  her  separate  use  nasau 
during  her  life :  and  I  think  there  is  much  weight  in  the  observ- 
ation which  was  made  against  any  claim  of  the  husband  to  reside 
upon  property  so  circumstanced  in  right  of  his  wife.    In  the  first 
instance,  however,  and  during  the  time  of  his  residence  th^e,  the 
irostee  was  entitled  to  the  rents  and  profits  till  the  10/*  advanced 
by  him  was  paid :  it  was  contingent  whether  that  would  ever  be 
done,  whether  the  wife  would  ever  be  entitled  to  the  rents  and 
profits,  and,  if  she  became  so,  it  was  also  contingent  whether  the 
paoper  woidd  survive  her,  so  as  to  have  any  claim  of  his  own.    I 
should,  therefore,  be  much  inclined  to  ask  with  Lord  MansfieUf 
mRex  V.  St.  Michael'Sf  Bath  (fl),  "  what  interest  had  the  pauper  (a)JnUjiL62% 
**  in  this  estate  ?  He  made  an  immediate  conveyance  to  trustees, 
*'  not  a  mortgage,  to  pay  ofi*  debts,"  &p.    Now  this  was  no  mort* 
gage,  but  an  absolute  conveyance  for  the  discharge  of  a  debt ;  and 
even  the  payment  of  the  102.  would  not  entitle  the  pauper  to  re- 
deem, but  would  only  raise  the  wife's  trust  estate*    In  the  last- 
mentioned  case  Lord  Mansfield  observed,  that  it  was  very  doubt- 
fii!  whether  after  payment  of  the  debts  there  would  bd  any  mrplui : 
90  here  I  might  say,  there  was  no  chance  of  a  surplus  of  estate  to 
the  pauper  upon  which  he  would  have  a  right  to  reside.     Upon 
the  whole,  this  was  at  most  such  a  doubtful  contingent  interest  in 
the  pauper,  that  without  clashing  with  any  of  the  adjudged  cases 
I  am  authorized  to  say  that  no  settlement  was  gained  by  the 
pauper's  residence  on  this  property.    The  other  Judges  .declared 
tbemselves  of  the  same  opinion.  —  Order  of  Sessions  quashed. 

64>5.  Rex  v.  Martley,  E.  T,  44  G.  3.  5  East^  40. —  Two  justices  One  who  i»  raw 
by  an  order  removed  fV,  B.y  his  wifb,  and  children,  by  name,  from  sident  on  an 
the  parish  of  2).  to  the  parish  of  M.    The  Sessions,  on  appeal,  "*■*•  g«nted 
confirmed  the  order,  subject,  &c.     On  the  25th  of  N(yoember  1764  [^cwsW^i^ 
the  dean  and  chapter  of  W.  granted  to  H.  B.,  of  Z).,  (the  grand-  JJ^j,.  fin«*° 
^er  of  the  pauper,)  a  lease  of  a  cottage  and  garden,  called  ^4.,  and  is.  rent, 
in  D.,  containing  by  estimation  about  half  an  acre,  then  in  his  cennot  be  ro- 
^cupation,  to  hold  to  him,  his  heirs,  and  assigns,  for  his  own  life  nwved  there- 
(be  being  then  61  years  old),  the  life  of  his  son  T.,  aged  18,  and  ^'^f^'* 
the  life  of  his  daughter  5.,  aged  16,  at  the  yearly  rent  of  2;.  6rf.  JbSr  BuT**" 
Upon  these  premises  H.  B,  resided  till  his  death,  paying  to  the  tetnble  he  caa- 
^ean  and  chapter  the  yearly  rent  of  2f  •  6d* ;  and  at  his  death,  not  gun «  set. 
leaving  no  will,  he  was  succeeded  in  possession  by  bis  eldest  son,  tl«m«>t  by  40 
^.  B.,  the  pauper's  father;  who,  on  the  22d  of  July  1784,  died,  ff^JJ^^^ 
leaving  a  will,  by  which  he  devised  the  premises  to  his  wife  for  ^^^^  „„^l„  ^^ 
life,  remainder  to  W.  B.^  the  pauper.    At  the  time  of  his  father's  sut.  9  G.  i., 
^eath  the  pauper  resided  in  another  parish,  and  continued  so  the  connder- 
resident  for  about  two  years  afterwaros,  during  which  time  his  ■*><«  *^"g 
father's  widow  resided  on  the  premises*    At  the  end  of  the  two  ^^^^^  ^^ 
J^ears  the  pauper  came  to  reside  with  his  mother  on  the  premises 
in  question,  and  continued  as  part  of  her  family  till  the  2d  of 
February  1790,  when  the  pauper  having  married,  his  mother  de- 
^i«ed  the  premises  to  him  lor  her  life,  at  the  yearly  rent  of 
^^*  Ih.  6d,y  and  went  to  reside  elsewhere,  leaving  the  pauper  in 
^he  sole  occupation  of  the  premises.     T.  B.,  the  second  life  named 
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m  the  lease*  died  on  the  ^AotAugtui  1795.  On  ihe  13lk«r 
Jnh  17989  the  mother  of  the  pauper,  who  was  the  teavA  for  ISk 
noaer  the  will  of  the  pauper's  father,  died.  The  pauper  havin; 
continued  in  possession  from  the  death  of  his  mother,  on  the  96th 
of  NovembeTt  in  the  same  year,  the  dean  and  chapter,  00  the 
application  of  the  pauper,  and  on  payment  by  him  of  a  fine  of 
2».  2f.,  granted  a  new  lease  of  the  premises  in  question  at  a  nev 
rent  of  1«.,  to  hold  to  the  pauper,  his  heirs,  and  assigns,  for  three 
new  lives,  which  are  still  existing.  The  Sessions  found  that  st 
this  time  all  the  lives  in  the  first  lease  were  extinct ;  ff.  jB.,  the 
original  lessee,  and  his  son  T.,  having  died  in  fV.^  as  above  stated, 
and  S^  the  third  life,  having  been  absent  from  the  country  abofe 
SO  years,  and  not  having  been  since  heard  of  by  her  relstiou. 
The  new  lease  was  considered  as  an  entire  new  demise,  and  oot 
a  renewal  of  the  old  one,  or  in  consideration  of  the  surrender  of 
it.  Previous  to  the  death  of  the  pauper's  father  the  pauper  ac- 
quired a  settlement  in  the  parish  of  Af.  /  but  from  the  time  he 
became  possessed  of  the  premises  to  the  present  time  the  pauper 
has  constantly  resided  upon  them,  and  paid  not  only  the  yeiAy 
acknowledgment  of  2f.  6d.  to  the  dean  and  chapter  of  JV*  dunog 
the  existence  of  the  first  lease,  but  also  the  yearly  rent  of  1«.  re* 
served  under  the  new  lease  thereof.  From  these  premises  in  D* 
the  pauper  and  his  family,  having  become  chargeable  to  thst 
parish,  were  removed  to  the  parish  of  M. ;  the  new  lease,  of  the 
26th  of  November  1798,  being  still  in  force.  —  Touchst  vbA 
PsAKE,  in  support  of  the  order  of  Sessions,  first  observed,  that 
the  old  lease  was  at  an  end  before  the  pauper's  interest  under  the 
new  lease  commenced ;  for  two  of  the  lives  were  found  to  be 
extinct  prior  to  1796 ;  and  when  the  new  lease  was  granted  to 
the  pauper  in  1798,  the  third  life  under  the  old  lease  had  not 
been  heard  of  for  SO  years,  and,  consequently,  by  reference  to  the 
statute  19  Car.  2.  e.6.,  must  be  presumed  to  have  died  after  the 
expiration  of  the  first  seven  years,  no  proof  being  made  to  the 
contrary.  Then  no  settlement  could  be  gained  under  thenev 
lease,  when  the  pauper  lived  on  the  estate  in  his  own  right;  the 
purchase  having  been  made  by  the  pauper  himself  for  a  consider* 
ation  under  30^  in  value.  And  though  it  may  be  said  that  dui 
was  a  voluntary  grant  of  the  dean  and  chapter,  and  not  a  pv- 
chase  for  a  pecuniary  consideration ;  yet,  according  to  Res  v> 
{a)jrue,p\.e54.   Warhlingtun  (a),  the  consideration  need  not  be  in  money  paid  at 

the  time  in  order  to  bring  the  purchase  within  the  stat.  9  &•  1*  ^-7- 
§  5.:  for  there  a  grant  of  a  copyhold  with  Is,  fine,  \s.  htfiot,  sod 
Is.  rent,  was  holden  to  be  a  purchase  within  the  statute,  whidj 
could  not  confer  a  settlement.  And  here  is  a  fine  of  2^  ^n  ^ 
a  Is.  rent.  [Lord  Ellemborough  C.  Jv  There  would  be  00 
difficulty  in  deciding  that  this  was  a  purchase  under  SCV*  withis 
the  statute.  But  admitting  that ;  and  presuming  the  third  Hk 
under  the  first  lease  to  be  extinct;  still,  how  can  this  order,  re- 
moving the  pauper  from  his  own  estate^  be  supported  ?  This  tf  tf 
objection,  distinct  from  the  question  of  the  settlement]  In  aof*^ 
they  observed  that  this  objection  had  not  been  made  below.   That 

here  the  pauper  was  actually  chargeable  before  the  order  of  re* 
moval,  which  differed  it  from  the  other  cases.  Where  pcrtow 
were  heret<^re  removed  as  Ukdtf  to  become  ckargeabkf  there 
could  be  no  presumption  of  consent  on  their  part.    But  where  s 
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mn  appiies  to  a  parish  for  relief^  as  here,  he  must  be  taken  to 
eonseot  to  all  things  necessary  to  afford  him  that  relief  in  the  due 
coone  of  law,  and,  consequently,  to  consent  to  a  removal  under  an 
order  of  justices  to  the  plac^  of  his  last  legal  settlemejit,  where 
be  is  properly  maintainable.     Then,  if  he  consent,  there  is  no  dis- 
settin  of  his  freehold*  which  is  the  ground  on  which  the  illegality 
of  a  compulsive  removal  from  a  man's  own  estate  is  put  by 
F$iierJ»9  in  Rex  v.  Aytkrop  Rooding{a);  which,  however,  was  (a)JniejB^6l$, 
not  a  case  of  freehold,  but  of  copyhold.     But  there  the  person 
remoTed  was  not  chargeable ;  and  though  Foster  J.  thought  that 
tiiat  would  make  no  difference,  yet  Lord  Manffieid  and  Dennuon 
Jii  seem  to  have  been  of  a  different  opinion,  particularly  the 
fonner,  who  said  that  the  wife  could  not  be  removed  from  her 
bittbands  property,  **  ^Vp^  being  only  likely  to  become  charge- 
^^ible."    Then,  as  in  Clipton  v.  Ravisiock  (i)^  it  was  decided  that  (h)  ruepait, 
magistrates  could  not  make  an  order  for  the  relief  of  a  pauper  on  P^*  ^79. 
tbe  parish  to  which  he  belonged,  unless  he  were  within  the  parish 
at  the  time ;  and  as  one  who  is  possessed  of  property  within  a 
parish  where  he  resides  is  net  entitled  to  relief  there,  as  casual 
poor,  but  his  propoty  must  first  be  applied  to  his  support,  it 
follows,  that  unless  he  were  liable  to  be  removed,  he  might  not  be 
able  to  obtain  present  relief  for  want  of  a  purchaser  of  such  pro* 
perty.— Lord  Ellbnborouoh  C.  J.    If  the  inference  of  con- 
KBt  to  the  removal,  derived  from  the  mere  act  of  applying  to  the 
parish  for  relieff  be  pushed  so  far,  it  may  as  well  be  argued  that 
the  panper  consented  also  to  a  conveyance  of  his  property,  if  that 
be  a  step  towards  entitling  himself  to  relief.     I  cannot  think  that 
vbtt  fell  from  Mr.  Justice  Foster  in  the  case  of  Avthrop  Roodingt 
when  he  said  that  the  party's  right  to  remain  on  his  freehold  was 
fimnded  on  Magna  Charta,  is  to  be  treated  lightly.     He  was 
ipeakiog  from  analogy  to  the  case  of  freehold ;  the  premises  there 
Mmg  copyhold.     But  he  was  not  liable  to  draw  comparisons 
lasbly ;  and  the  reason  of  the  thing  applied  equally  to  both.     Here 
the  party^  whilst  he  resided  on  his  own  estate,  was  not  liable  to 
be  removed.  •*-  Gross  J.  was  of  the  same  opinion.  —  Law*- 
aascB  J.    The  power  of  the  justices  to  remove  any  person  is 
fottoded  on  the  statute  13&  14  Car.^,  c.  12«,  which  extends  to 
**  snj  person  who  shali  come  to  settle  in  any  tenement  under  the 
**  yearly  value  of  10^.;"  and  these  words  having  never  been  deemed 
to  relate  to  persons  living  on  their  own  estates,  whetlier  acouired 
by  purchase  or  otherwise,  or  at  whatever  value,  it  followea  that 
every  person  residing  irremovably  for  40  days  in  the  parish  where 
bis  own  property  was,  gained  a  settlement:  that  encouraged 
persons  to  make  small  purchases  for  the  purpose  of  settling  them- 
selves in  particular  parishes :  and  it  was  to  remedy  that  incon- 
venience* that  the  statute  of  9G.1.  was  passed,  which  provides 
that  *<  no  person  shall  be  deemed  to  acquire  any  settlement  in  any 
'*  pwish  by  virtue  of  any  purchase  of  any  estate  or  interest  in 
"  such  parish,  whereof  the  consideration,  Ac.  doth  not  amount  to 
**  SOi^.,  &c.  ^r  any  longer  or  further  time  than  such  person  shali 
^  vihabit  in  {c)  suw  estate  ;  and  shall  then  be  liable  to  be  removed." 
&c.  —  Le  Blanc  J.    The  pauper  was  not  precluded  from  ob- 

{c\  Vide  Dandnnrh  v*  South  Kilworth,  pott,  pi.  608,,  and  Rex  o.  Hougli'ton 
^  8pnngf  pMlt^  pi.  678. 
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taining  relief,  because -having  a  siettlement  in  another  paikh  lie 
might  always  obtain  relief  by  going  there. — Both  orders  quashed. 
AMfeneztof  64S.  Rex  v.  HorsUjf^  E.T.  47  G.  3.  8  !;««<,  405.  —  Removal 
kin  has  such  an  from  //.  to  A*  Order  quashed,  subject,  &c.  —  The  pauper  k 
equitable  in-  the  widow  o£  </.  J3.,  who  died  in  1801 ,  legally  settled  at  A.  W.  P., 
SwTtenonenr  ^®  ^tOher  of  the  pauper,  died  about  Christmas  1802,  inte$lalc, 
of  the  intestate  possessed  of  a  leasehold  house  in  H.  of  40«.  perannumy{w  a 
that  she  gains  a  term  of  years ;  leaving  a  widow,  and  the  pauper  his  only  child, 
settlement  by  whom  he  had  by  a  K)rmer  wife.  fT.  P.'s  widow  died  about  a 
r^«^ng  40  month  after  her  husband.  U[>on  the  death  of  fT.  P.,  the  pauper, 
days  in  the  |^jg  daughter^  who  had  previously  occupied  the  said  leasehold 
^^£e^intes-  ^ouse  by  permission  of  her  father,  continued  to  reside  in  it  tUl  the 
tate*s  dcMth,  be-  death  of  her  mother-in-law,  when  she  left  the  house,  and  let  it  to 
fore  administra-  a  tenant,  who  occupied  it  for  three  years  from  that  time,  aad  |)aid 
tioR  granted  to  the  rent  for  it  to  the  pauper.  The  pauper,  during  this  time,  and 
^'''  until  the  date  of  the  order  of  removal,  resided  with  her  family  at 

//•  On  the  1 1th  of  January  1806»  the  pauper  obtained  letteis 
of  administration  to  her  father  W.P.;  and  on  the  29th  of  the 
same  month  she  sold  and  assigned  her  interest  in  the  said  premises 
to  W*  D.t  who  has  ever  ,since  continued  in  possession.  — •  The 
(a)^nie,pl.6i7.  cases  of  Rex  V.  Cold  Ashton  (a),  and  Rex  v.  Offchurch  (6),  were 
(5)^fii«,pl.636.  cited*  — LoED  £li«bnborouou  C.  J.    This  is  the  case  of  sm/^ 

next  of  kin,  exclusively  entitled,  after  the  death  of  her  mother-in- 
law,  to  administration  of  the  personal  estate  of  the  intestate,  her 
father.  And  the  question  is,  Whether  tlie  pauper  having,  after 
she  became  such  sole  next  of  kin  to  the  intestate^  resided  more 
than  40  days  in  the  parish,  id  which  a  leasehold  tenement  of  40f- 
perannum^  belonging  to  the  intestate,  lay,  thereby  gained  a  settle- 
ment in  that  parish  ?  This  is  not  a  settlement  claimed  under  the 
statute  9  G.l.  C.7* ;  the  estate  not  having  come  to  the  pauper  by 
purchase ;  but  it  is  claimed  on  the  mere  ground  of  a  40  days' 
residence  in  a  parish  without  being  remov&le.  [His  Lordship 
then  statedt  that  the  letters  of  administration  could  not  operate  by 
relation,  so  as  to  render  the  pauper  not  removable  at  a  time  past» 
if  durine  such  time  she  had  been  removable  for  want  of  them; 
adverted  to  the  opinion  of  the  Judges  in  Rex  v.  Cold  Ashton^  aod 
(c)i#N<e,pl.63l.  Rex  v.  Northcurry  (c),  as  to  th^  difference  between  the  resideooe 

of  a  sole  next  of  kin,  without  administration  granted,  and  where 
several  persons  in  equal  degree  have  all  of  them  an  equal  right; 
and  concluded  as  follows :]  The  effect,  however,  of  a  40  days' 
residence  by  a  sole  next  of  kin,  haa  never  yet  received  a  judioal 
decision.  The  circumstance  occurred,  indeed,  in  point  of  fiu:ti 
(d)j|icie,pl.l64,  in  the  case  of  South  Sydenham  v.  Lamerton,  1  <S<r.  57  (d)i  butit  was 

argued  and  decided  on  a  different  ground.  Adverting  to  the 
intimation  given  by  other  judges,  of  what  would  be  their  opioioa 
upon  such  a  case  as  the  present,  if  it  should  come  before  theot 
and  to  the  reason  of  tlie  thing,  according  to  which,  the  exclasive 
right  to  enforce  the  proper  means  of  acquiring  a  legal  title  to  the 
property,  (coupled  with  the  actual  enjoyment  of  it  in  the  mean 
time  through  the  occupation  of  a  tenant,)  gives  so  much  colour 
of  riffht  to  reside,  without  being  removed,  within  the  parish  in 
which  the  property  is  situate,  as  to  exempt  such  residence  from 
being  considered  as  a  vagrant  intrusion  into  a  parish  in  which  the 
party  has  nothing  o?his  own^  within  the  purviews  and  scope  of 
the  poor-laws;  and  to  the  determinations  thereupon:  weare«f 
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MBpm,  that  in  a  case  in  which  the  language  of  no  statute  upon 
tile  lubject  precludes  us  from  so  determining,  and  where  no  prin- 
dfk  d  convenience,  nor  any  decided  case,  is  contravened  by 
Micfa  a  determination,  we  are  well  warranted  in  considering  that  a 
settlement  was  gained  by  a  residence  of  40  days  within  the  parish 
iswfaich  a  pauper,  thus  circumstanced  in  respect  to  real  property 
there  litoate,  resided ;  and  of  course  that  the  order  of  Sessions, 
dudisrgiiig  the  order  of  removal,  must  be  affirmed. 

647.  Rex  V.  Oakley,  H.T.  49  6. 3.  10  £arf,  49  L  —  Removal  A  guardian  in 
i&J.K.  and  M.  his  wife,  from  B.  to  O.    Order  confirmed,  subject,  J^X'w'.'* 
kc-^J.H^n  former  husband  of  the  pauper,  died  in  1801,  pos-  ^^^  ^ 40* 
leiscdofacottage  in.^.,  (built  upon  some  land  enclosed  by  his  days,  gains  a 
ftther  from  the  waste  about  38  years  before)  and  leaving  M.  his  Mttlement  in 
widow,  and  four  infant  daughters,  all  under  the  age  of  14  years,  the  pariih; 
The  widow  continued  with  her  daughters  to  reside  upon  the  estate  *"^  ^^''a^ 
(vkich  was  of  a  less  annual  value  than  10^.)  for  more  than  40  days  ^poMcsion 
after  the  death  of  her  husband,  before  her  eldest  daughter  attained  of  it  at  any 
the  age  of  14;  and  in  1806  M.  married  the  pauper  «/•  jKC.,  who  tim& 
was  then  aettled  at  O.,  and  who,  together  with  his  said  wife  and 
kr  children,  resided  on  the  said  estate  from  tlie  time  of  the  said 
BNDTiage  to  the  time  of  the  said  removal.    M.  gained  no  settle- 
ment by  any  right  of  dower  in  the  said  estate.  —  The  questions 
intended  to  be  submitted  to  the  Court  were,  first,  whether  J»  and 
M,  K.t  or  either  of  them,  gained  a  settlement  by  their  respective 
reddence  on  the  estate  as  above  stated  ?    Secondly,  Whether. 
M,K,  communicated  any  settlement  gained  by  her  residence 
before  marriage  to  her  husband  J*  K.  ?    Thirdly,  Whether  both, 
or  either  of  them,  were  irremovable  at  the  time  of  the  order  of 
removal?  —  Lobd  £li«enborough  C.  J*     There  is  no  doubt  in 
tUs  case,  but  that  the  mother,  who  was  guardian  in  socage  to  her 
daui^ters,  had  a  right  to  elect  whether  she  would  let  the  estate  or 
occupy  it  for  their  benefit ;  and  unless  she  let  it,  the  'law  which 
imposes  the  duty  of  guardian  upon  her,  would  necessarily  protect 
her  ID  the  personal  occupation  and  superintendance  of  it.    The 
only  difierence  which  can  be  pointed  out  between  the  cases  of  an 
executor  or  administrator,  and  of  a  guardian  in  socage  in  this 
f^eipect,  is,  that  the  one  is  accountable  for  the  profits  by  statute, 
m  the  other  at  common  law.    The  law  considers  a  guardian  in 
socage  as  entitled  to  the  possession  of  the  ward's  property,  and 
incapable  of  being  removed  from  it  by  any  other  person.    Such  a 
gaardaan  has  not  a  mere  office  or  authority,  but  an  interest  in  the 
vard's  estate.     It  is  laid  down  in  fVade  v.  Bakery  1  X.^aym.  131, 
tbat  he  may  maintain  trespass  and  ejectment,  avow  for  damage 
feasant,  maike  admittance  to  copyhold  and  lease  in  his  own  name* 
He  cannot,  indeed,  convey  the  property  absolutely  as  an  executor 
or  administrator,  because  the  nature  of  the  trust  does  not  require 
jtin  the  one  case  as  it  does  in  the  other;  but  he  may  dispose  of 
It  during  his  guardianship,  though  accountable  afterwards  to  the 
lieir.    The  widow,  therefore,  had  such  an  interest  in  the  estate 
m  rendered  her  irremovable  from  it.  —  Grose  J.    The  question 
s>  Whether  the  widow  was  irremovable  from  the  property  for 
H)  days?    She  had  a. right  during  her  guardianship,  either  to 
'osse  or  occupy  the  estate ;  and  if  she  chose  to  occupy  it,  she  was 
irremovable  from  it,  as  from  her  own,  though  liable  to  answer 
afterwards  to  die  wards  for  the  profits.  —  Le  Blanc  J.    The 
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catef  tfaiough  Dtw  j&  circiiiiMtaaioe»  is  not  new  in  priacq[ile.  It  i 
gorerned  bj  the  dectsions  which  hare  taken  place,  that  ia  order 
to  make  peraons  irremovable  on  accomit  of  haviog  property  it 
the  parish,  it  is  not  necessary  to  have  a  beneficial  ioterest  in  it 
for  tbemselveSy  hut  it  is  sufficient  that  tfaej  reside  there  fsr  asBe 
beneficial  purpose  to  another.    Now  a  guardian  in  socsge  hai  a 
right  to  the  possession,  and,  mtil  she  kases,  it  is  for  the  interea 
of  the  wards  that  she  should  occupy  the  estate,  and  there  can  ba 
no  right  to  remove  her  from  it  to  their  preijudice  x  as  in  the  case 
of  an  administrator,  or  of  -  a  sole  next  of  lun  even  befsre  admioi^ 
tration  eranted,  who  has  a  right  to  restife  on  the  leasehold  pro|ier^; 
and  such  residence  for  40  days  will  give  him  a  settleaieDt  m  it 
parish.  —  Batlby  J.    If  a  guardian  in  socage  can  maiatain  tres- 
pass and  ejectment  in  his  own  name,  and  avow  for  daraage-feanBt 
on  the  land,  this  shows  that  he  has  a  right  to  occupy  it.    Aod 
this  is  couEfirmed  by  the  old  method  of  pleading  by  guadKan  ia 
aocagCi  which  was  that  he  entered  as  guardian  into  the  tenemit 
to  question,  and  was  possessed.    In  like  manner  an  admioiatritor 
has  a  right  to  the  possession  of  leasehold  property,  and  is  anljr 
acoountable  fiir  the  profits.  —  Order  of  Sesakms  quariied. 
Where  tnisteet        648.  Rex  V.  Owerzbt^-ie'Moor,  H.  T.  52  G.  S.  15  Eutty  356.- 
ciflan^,held     Removal  from  AL  to  O,    Order  confimwd,  subjeet,  Ac -The 
^40$,^an^ih  ^'^^^^  ^  certain  lands,  devised  in  trust  to  pay  40f.  far  anmm 
out  of  the  rents  •vt  of  the  rents  to  the  poor  oi*  the  pari^  and  ^the  readue  to  a 
to  the  poor,  and  schoolmaster  whom  they  should  appoiat  to  teach  the  poor  childiaa 
the  residue  to  a  of  the  town  of  M.  to  read  the  BiUe,  entered  into  the  follsvi^i 
J?~*"SSd**   agreement  widi  fV.  S.  (the  husband  of  the  pauper) :  Memoraodsa 
byd^i^Do^     ^  ^^  agreement  made  ISth  June  1807,   between  the  cnntcai 
minatea school-  {nomnotim)  of  the  one  part,  and  JV.  &,  schoolmaster,  af  tk 
master  by  an      t^er  part ;  whereas  the  said  trustees  are  posseaaed  of  or  entitM 
agreement,  by    to  a  certain  flcfaool4KHise,  yard,  garden,  and  premises,  sitnated  it  ^ 
which  Uiey  are    j^^  ^j.^^  ^^^  i,^^^  agreed  to  let  unto  the  said  H^.  S.  for  thi 

salwy  iJiT^an  P*"T^*^'  ""^  '^  ^^  maimer,  as  is  hereinafter  meatioaed,  it  ii 
auch  residue :  hereby  agreed  by  and  between  the  said  parties  hereto,  that  lia 
Held,  that  such  eaid  JV*  S*  shaukave  ike  posseuion  and  the  use  and  oetmpaim  / 
appointment  ihe  Hod  school'housef  yard^  garden^  and  premisesj  for  the  p^rf^ 
**3bfhi^rm  ^  ^eoeking  the  poor  children  of  the  saidpariek  ^M.  to  read  a 
undo-'the  wi™  ^  BiSie^  pursuant  te  the  twitf,  devise^  and  hequeit  of  Mn.  B.,  ^ 
b  sufficient  to'  ceosed  .*  and  in  consideration  of  Uie  said  W,  &  agreeinc  ti 
give  him  a  life-  teach  the  said  poor  children  of  Af.  to  read  in  the  Bible  as  ato» 
interest  in  the  said»  he  the  said  W.  S.  is  to  reside  upon  the  said  premises  redr 
•chool-house,  jret,  and  to  be  paid  and  idUmed  by  the  said  trustees  a  salary  fif 
t^^uu™  t^  first  year  that  he  shaU  so  teoA  of  M.  ;  and  thesum  of  lA 
session,  and  to  ^^^  every  year  after  that  he  shall  so  continue  to  teach  the  tm 
enable  him  to  poor  children  to  read  in  the  Bible  as  aforesaid.  It  was  abofiirtfaer 
gain  a  settle-  ^  agreed  between  the  parties,  that  the  trustees  shooid  paj  the 
reSdOTce  tte^*'  above  salary ;  that  they  should  have  the  power  of  suspendiag  W* 
cm*;  and  the'*"  ^'  ^^  ^^^  years  in  case  of  misbehaviour ;  and  that  open  ike 
finding  of  die  death  of  W.  S.  they  should  turn  out  from  off  the  said  premiaes>iK 
Sessions  <«  that  execuiorSy  administrators^  or  assignSf  of  the  sifid  W.  £.,  emdefpci^ 
the  appoint-       another  person  to  the  situation  c/"  sckstobnaster  Aerete,  in  sueh 


ment  was 
JraudtJeni 


Qaaaner  as  they  might  think  proper.     fV.  S.  on  the  13th  of  Jf^ 


must  be  under-  ^^^*  entered  up«a  the  school-house,  yard,  and  ^den,  jb  «•» 
stood  as  refer-  (^^  premises  meatioaed  in  the  said  agreement,)  bewg  psrt  ofioe 
ringtothafrau-  fwm  SO  devised  in  trust  as  aforesa^,  and  he  teaided  so  v^ 
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SeniKi  till  hif  death*  aboui  thiiM^  yiMHrt  and  a  kilf  atemmn)*^  <lui«pt  with. 
^  taught  the  poor  children  of  Ihe  parigh  to  read  diinog  that  ix^lding  bj  the 
dioe>aod  received  from  the  truateea  for  tho  first  y«fiv  a  Mbry  of  ^^k'^^L^ 
lOLf  and  afterwards  a  salary  of  151*  per  aiuittin«    The  aooual  fhrntibHcbooll 
Talue  of  the  school-bouse,  yard>  and  ^ardea»  is  about  6L    The  dmcut,  and  not 
Fenuioder  of  the  devised  premiseSy  coosisiing  of  a  fana-houie  and  as  imputing 
SO  acres  of  land,  was  occupied  by  C.^.  the  tenant  of  the  trustees  ^ud  totha 
at  the  rent  of  52/.  10s.  oer  annum.     The  Court  thought  the  J^^i™**^ 
ibote  appointment yraz«^ii2eff^  and  in  no  respect  censisSent  with    *"'^-' 
tbe  win.  —  Gros£  J.  delivered  the  opinioo  of  the  Court.    We 
are  of  opinion,  tliat  a  settlement  waa  obtained  in  M*    The  agree* 
oeDt  of  the  ISth  of  Jv/y,  18079  was,  we  think,  in  substance  ao 
upoifltuient  of  W.  S,  to  the  situation  of  schoolmaster,  to  teach 
toe  poor  children  of  M*  to  read  the   Bible:  and  though  the 
Sessions  have  stated  that  tliat  appointment  wasfraudulentf  and  in 
00  respect  consistent  with  Uie  will  of  Mrs.^.,  it  is  clear  that 
thrir  meaning  is  not  that  it  was  a  colourable  appointment^  under 
vUch  he  was  not  to  discharge  the  duties  of  schoolmaster,  but 
that  it  was  an  appointment  upon  such  terms  as  tended  to  deprive 
him  of  great  part  of  the  emoluments  attached  to  the  situation. 
Ilkere  waa  no  fraud  in  him :  he  waa  to  discharge  every  duty  the 
sitoatioD  of  schoolmaster  required;  but  the  fraud  was  in  those 
who  appointed  him,   in  attempting  to  withhold  from  him  what 
Mii.^.  a  will  entitled  him  to  receive.  By  that  will  the  schoolmaste* 
was  to  have  all  the  profits  of  a  farm  at  A/.,  except  the  yearly 
■iffl  of  40^.,  which  was  to  be  paid  to  the  poor  of  the  parish.     The 
■cfaoalmaster,  therefore,  for  toe  time  being,  was  to  a  considerable 
Oteot,  to  the  extent  of  all  bvt  40^.  a  year,  the  cestut^  que  trust  of 
that  farm;  and  had  the  trustees  kept  in  their  own  hands  suffi* 
dent  to  raise  the  40^.  a  year,  and  put  the  rest  into  the  possessioo 
of  the  schoolmaster,  they  could  not  have  dispossessed  him,  whilst  he 
continued  schoolmaster,  unless  he  misused  the  property,  or  unless 
that  they  retained  to  raise  the  40^.  a  year  had  proved  insufficient 
for  that  purpose.     In  this  ease  the  trustees  allowed  W*  S*  to  have 
the  possession  of  a  house,  ya^d,  and  garden,  which  were  part  of 
this  farm,  and  they  retained  what  was  j^reatly  more  than  sufficient 
to  answer  the  ^O^*  a  year.     He  had  this  possession,  therefore,  not 
hj  purchase,  so  as  to  be  within  the  stat.  9  G.  I.e. 7.;  not  by 
Ntotiog  so  as  to  be  within  the  stat.  IS  &  H  Car.  2.  r.  12. ;  but 
n  the  character  of  a  cetjtu^  que  trust  residing  upon  what  was  for 
the  thne  substantially  his  own ;  and  as  the  trustees  could  not  have 
removed  him,  we  are  of  opinion,  that  his  residence  for  more  than 
(0  days  gave  him  a  settlement  in  this  parish,  and  that  the  re^ 
Bpval  of  his  wife  and  children  from  this  parish  cannot  be  sus« 
lined.  —  Orders  quashed. 

649.  Rex  v.  Haddenha^m,  E.  T.  52G.S.   15  East,  463.— Re-  An  attainted  i^ 
iQOval  from  T.  to  H,    Order  confirmed,  subject,  &c.  —  At  the  Ion,  hawing 
Lent  assizes  for  the  county  of  G.,  in  1790,  S.  H.  the  father  of  been  discharged 
he  pauper,  was  convicted  of  a  felony,  and  at  the  trial  of  the,  ap-  ^^^^^^^  ^ 
)e8],  the  following  instrument  under  the  sign  manual,  was  pro«  n^t^^  under 
ioced :  *<  G.  R.  Whereas  S.  if.  was  at  the  last  assizes  holden  the  dgn  man- 
'  for  our  county  of  G.>  tried  and  convicted  of  horse-stealing,  and  ual,  signifying 

*  had  sentence  of  death  passed  on  him  for  the  same ;  and  v^iereas  ^  Majes^'s 

*  sonae  faYourable  circumstances  have  been  humbly  represented  tf  ?^"J^JS^,- 
^  us  in  his  behalf,  inducing  us  to  extend  our  grace  and  mercy  unconditional 
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pardon,  and 
directing  his 
name  to  be  in- 
serted in  the 
next  general 
pardon,  (of  the 
issuing  of  which 
pardon  there 
was  some  nega- 
tive evidence,) 
and  having 
afterwards 
purchased  a 
copyhold  for 
more  than  S(V. 
to  which  he  was 
admitted  upon 
surrender 
formally  made, 
and  resided  on 
and  received 
the  issues  and 
profits  of  it  for 
nine  years 
without  im- 
peachment of 
his  title,  gained 
a  settlement  by 
such  residence 
thereon  for  40 
days,  and  com^ 
municated  such 
his  settlement 
to  an  unenoanci- 
pated  child, 
part  of  his 
family. 


(a)j|ii/tf,pl.45. 


^*  unto  him,  and  to  grant  hkn  our  free  pardon  for  his  i»d  crime: 
**  our  will  and  pleaaure  is,  that  you  cause  him  the  said  &  H. 
*^  to  be  forthwith  discharged  out  of  your  custody,  aod  that  be  be 
**  inserted  for  his  said  crime  in  our  first  and  next  freneral  pardoo 
'*  that  shall  come  out  for  the  Oxford  cricuit,  without  any  con« 
'*  dition  whatsoever :  and  for  so  doing  this  shall  be  your  warrant 
'*  Given,  &c."     Properly  signed  and  directed  to  the  high  shenf 
of  G.     The  case  then  stated  that  search  had  been  made  in  the 
office   of  the    clerk   of  assize    of  the   Oxford  circuit,   and  it 
did  not  appear  that  any  general  pardon,  including  the  said  &  H. 
had  been  made  out,  or  that  there  was  any  other  general  pardon 
for  the  said  circuit  to  be  found  in  the  said  office  from  the  time  of 
the  conviction  of  the  said  5.  //.,  whilst  the  late  Mr.  M.  P.  the  tha 
clerk  of  assize  of  the  said  circuit,  held  that  office ;  and  it  did  not 
appear  to  the  Court  by  any  other  evidence  that  any  such  general 
pardon,  including  the  said  S,  //.,  or  any  special  pardon  to  him 
under  the  great  seal,  had  been   granted;  that  pursuant  to  the 
direction  of  the  instrument   under  the    sign  manual  aforettid, 
the  said  S.  H,  was  shortly  afterwards  discharged,  and  has  been 
since  at  large  unmolested  for  his  said  crime ;  that  in  180S,  the 
said  S.  H*  purchased  of  one  J*  C.  for  105/.  two  cottages,  with  the 
apurtenances  in  i/.  copyhold  of  inheritance  held  of  Uie  manor  of 
H.  toUh  C,  which  were  surrended  to  the  use  of  the  said  <$.  Ef 
his  heirs,   and  assigns;    and   that  he  was    thereupon  admitted 
tenant  thereof,  according  to  the  custom  of  the  said  manor;  and 
immediately  took  possession  of  and  resided  on  the  premises  M 
purchased  by  him,  and  still  continues  to  reside  on  part  thereof 
and  has  sold  and  surrendered  the  remainder;  and  that  he  hu 
not  since  done  any  other  act  whereby  to  gain  a  settlement.    The 
pauper  formed  part  of  her  father's  family  in  1803. —  In  support  cf 
tlie  orders  it  was  contended,  that  S.  i/.,  notwithstanding  his  il> 
tainder,  might  purchase  land,  though  he  could  not  hold  it  agaimi 
the  Crown ;  and  that  while  he  held  it  with  the  consent  of  thi 
Crown,  and  resided  on  it,  he  was   irremovable  from  it ;  and  it 
was  said  that  this  question  arose  from  what  fell  from  Lord  Kenf$ 
in  Rex  v.  Si*  Mary  Cardigan,  (a)  —  Against  the  orders  it  wa 
contended,  that  in  order  to  gain  a  settlement  by  residence  os  a 
man's  own  property,  he  must  have  some  estate  or  interest  vested 
in  him ;  but  an  attainted  person  cannot  hold  freehold,  and  modi 
less  copyhold ;  and  the  sign  manual,  with  the  secretary  of  state's 
letter,  could  not  restore  nis  capacity.  —  Lord  Ellekborougs 
C.  J.     It  was  only  said  by  Lord  Kenyon  in  St.  Mary  in  CardigoMt 
that  whether  the  man  could  acquire  a  settlement  af^er  the  a^ 
tainder,  was  another  question  from  that  which  he  was  then  called 
upon  to  decide ;  and  so  it  was,  but  that  was  only  declining  Is 
decide  a  larger  question  than  he  was  there  called  upon  to  doi 
The  point  raised  is  of  some  doubt,  and  of  more  general  importance 
than  usually  arises   on   settlement   cases.     In  the  form  of  it  t 
purchase  was  made,  which  satisfies  the  terms  of  the  stat  9  (/•  1« 
c.  ?•  s,  5.,  that  no  person  shall  acquire  any  settlement  in  any  paiiihf 
for  or  by  virtue  of  any  purchase  of  any  estate  or  interest  in  sach 
parish,  whereof  the   consideration   for  such  purchase  doth  not 
amount  to  SO^.  bonS  jidcy  paid,  for  any  longer  time  than  such 
person  shall  inhabit  such  estatCi^c.     Now  this  was  in  its  ions  a 
purchase  fcir  more  than  30/.,  and  he  resided  on  it  for  more  than 
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iOdcft,  and  he  liftt  not  been  removed  from  it.    Who,  then,  wm  f 

in  a  condition  to  remove  him  for  the  40  days  ?     The  lord,  who 

hvbf  admittance  accepted  him  for  his  tenant,  even  if  he  could 

after  that  admission  object  to  him,  has  not  objected.     If  the  lord 

had  DO  notice  of  the  objection  at  the  time  of  the  admittance,  I  do 

Bft  mean  to  say  that  he  was  afterwards  precluded  from  making 

die  objection,  but  he  has  not,  in  fact,  objected,  and  the  tenant  has 

Boir  cootinoed  for  nine  years  in  possession  ;  and  by  the  statute  of 

Unntationa,  part  of  the  rents,  issues,  and  profits  can  no  longer  be 

recovered  from  him  ;  so  that  if  he  had  a  defeasable  estate  during 

ifae  fint  40  dajrs,  he  has  held  the  estate  undefeated  for  more  than 

tint  period,  which  cannot  now  be  impeached.     And  whether  or 

BBttbe  Crown  could  have  impeached  his  title»  he  has  now  held 

tbe  estate  under  a  title  not  defeated  for  above  40  days.  — The 

itber  Judges  assented.  —  Orders  confirmedt 

650.  Rex  V.  Holm  East    Wooer    Quarter,    T.  T.   52  G.  3.  Aikth«rh«Tiiig 
16£aj^,  127.  —  Removal  from  H*Xo  A.    Order  quashed,  subject,  purcbMed  a 
A&— The  pauper,  being  settled  at  A.y  resided  with  her  father,  teiwmentfor 
vbowas  also  settled  in  ^.,  upon  an  estate  in  the  removant  town-  len^ban  ao/., 
iWp,  which  he  had  purchased  for  less  than  SOi.  and  continued  to  ^'^^  Jl  w^. 
cnide  with  him  till  his  death.     The  father  died,  leaving  a  will,  bv  fJJ^  during  his 
vbidi  he  devised  this  estate,  consisting  of  a  cottage  and  landf^  daogbtar's  lift, 
uder  the  annual  value  of  10/.,  to  a  trustee,  in  trust  after  his  death,  and  to  paj  her ; 
Id  let  the  same  to  farm  during  the  natural  life  of  his  daughter,  the  ^  '^■^^  ■'^ 
yioper,  and  to  pay  her  the  rente  thereof  (after  deducting  the  <***"<*'"«  *« 
eipences)  during  her  life  ;  and  after  her  death,  in  trust  to  and  for  Hddl^UMt  bv 
Ae  ose  of  his  right  heirs.     The  pauper  continued  to  reside  upon  4o  days*  reri- 
fbe  premises  for  more  than  40  days  after  the  death  of  her  father  dence  thereon 
ia  the  removant  township,  the  trustee  never  having  interfered.  The  ^y  penniwion 
<MBtion  reserved  was,  Whether  J.  A.  had  such  an  estate  in  the  ^^'^^^JSJjJ^ 
ptcmises,  as  to  gain  a  settlement  by  her  residence  thereon  for  ^^^  ,1^ 
■ore  than  40  days  after  her  father's  death?  —  Lobd  Ellen-  gain^iaset. 
WROUGR  C.  J.     This  species  of  settlement  does  not  depend  upon  tlement. 
toy  term  in  a  statute,  but  is  an  excepted  case  in  the  law,  standing 
■pon  the  rule,  that  a  man  shall  not  be  removed  from  his  own, 
vbiUt  his  trustee  permite  him  to  occupy  it,  and  from  which  nobody 
else  haa  a  right  to  remove  him.    Here  the  pauper  did  not  reside 
to  tbe  character  of  a  tenant.  —  Fell  having  observed  that  she  was 
Mily  entitled  to  receive  the  surplus  rente  after  deducting  the 
Kpairs ;  hie  Lordship,  after  alluding  to  the  diflerent  opinions  held  in 
^»fiknd  v.  Smith  (a),  observed,  that  whether  the  estate  here  were  ra)  2  T.R.  446, 
1^1  or  equitable,  it  was  still  the  pauper's  own,  and  she  could  not  447.  n. 
te  removed  from  it  by  an  order  of  justices.  — *  Orders  confirmed. 
€51.  Rex  V.  WarhMrthy  E.T.  53  G.  3.  1  M.  &  S.  473.  —  Re-  Where apauper 

»OTal  from   A.  to    fV.    Order  confirmed,  subject,  &c The  *3  freeman  of  a 

*oper,  being  settled  in  W.y  resided  in  A,,  and,  at  the  time  he  was  ^"^"i*  J^  ^.^ 
•■o»ed,  was  a  freeman  there.    The  pasturage  of  ^.  moor  (the  Srwidence"^ 
oil  of  which  is  in  the  lord  of  the  manor)  is  of  considerable  value,  there,  together 
od  the  freemen  of  A*,  and  no  others,  are  entitled  to  common  of  with  the  other 
MiBturage  thereon ;  each  freeman  being  entitled,  when  resident,  frf^men,  to  a 
•ttt  not  otherwise,  to  the  pasturage  of  five  stinte  of  his  own  cattle,  'f  "*^u^™°^ 
hat  ia  to  say,  five  cows,  or  25  sheep:   the  freemen  have  also  a  neighbouring* 
^glH  to  dig  and  cot  peats,  furzes,  turves,  and  bushes  upon  4*  moor  for  his 
>HK>r  for  their  own  uaeyand  to  get  limestone,  slates,  and  freestonea  own  cattle,  and 
n  the  open  quarries  of  that  moor :  they  have  the  privilege  also  of  also  to  a  right 
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to  cut  peat  for  Mtdoff  up  their  Stalls  in  the  mwket  place,  wfthom  pajiag  mj  tiM 
his  own  uae,  Mid  er  Stallage  to  the  lord,  andof  baTinff  their  children  educated  tm 
get  lime-ttones,  ef  expence  at  the  town  scliooly  at  which  school  two  of  the  chiUr« 
&c.,  oD  the  named  in  the  order  were  placed  at  the  tine  of  the  removaL  Ths 
"^ThiJ^ikLD  W^l^ion  ^^  ^  consideration  of  the  Court  is,  Whether  the  ri^ 
to  the*town  of  the  pauper,  as  a  freeman  of  the  borough  of  A^  amount  to  as 
flohool,  free  estate,  from  which  he  is  not  legally  removable  under  the  itstote 
of  ezpence^at  IS  &  14  Car. 2.  c.  1£.  -^  Grosb  J.  There  is  no  donbt  whstevar 
which  two  of  Jn  tliis  ease.  When  I  read  it,  I  was  somewhat  surprised  thst  the 
wera^']^  at  ^^^^^  should  hare  thought  6t  to  reserve  it.  The  questim  a, 
tbeTiineof  *  Whether  the  pauper  was  irremovable  from  his  own  estate?  la 
hk  removal ;  order  to  determine  that,  we  must  enquire  what  estate  he  had.  Nav 
but  it  did  not  it  appears  that  he  had  neither  land  nor  house :  it  is  said,  hovew, 
appear  that  he  that  he  had  a  right  of  common ;  but  supposing  he  had»  it  doo  aai 
had  ever  used     appear  that  he  was  ever  in  the  enjoyment  of  it,  or  had  any  cittia 

the  common  of      V  vl  i  •      ^l  -.    •   l*.       Jt^u  hm.  j  ^ 

ppiture,  or  had  wnerewith  to  exercise  that  right.  The  profit  a  prendre^  or  tmt' 
any oatde with  ment,  as  it  has  been  called,  never  existed  in  him;  how  then cai 
wfaidi  to  ever-  be  be  said  to  have  been  resident  on  his  own  ?  It  cannot  be  con* 
cite  it:  Held,  gidered  as  a  residence  on  his  own,  when,  in  truth,  he  never  had  ik 
M  n^nr^  It  would  be  absurd  so  to  consider  it.—  Lb  Blanc  J.  The  qa» 
to  eucfa  an  ea-  ^^^  ^'  Whether  it  appears  to  us  that  the  pauper  was  irreaMitabk 
tsio  at  to  roako  during  the  period  of  his  residence  in  Af  on  the  ground  of  beaf 
Um  inwiove.  resident  on  his  own  estate  ?  The  case  made  in  argtunent  to  ihoa 
'^'^  that  he  was  residing  on  his  own  is  this,  that  he  was  a  freeman  d 

the  town,  and  as  such  entitled  to  a  right  of  common  on  A.  manr: 
and  this  ri^ht  of  common  is  said  to  be  a  tenement.  But  I  thiab 
this  is  not,  m  strictness,  a  right  of  common,  nor  can  it  properly  ha 
said  to  be  a  tenement ;  it  is  a  mere  franchise.  The  arguneali 
however,  has  been  carried  this  length,  viz,  that  supposing  it  to  bi 
only  a  franchise,  still  the  pauper  was  irremovable  from  it  M 
to  tliis  I  cannot  accede.  In  the  case,  lor  instance,  of  a  fresoaa 
of  a  corporation,  who  has  a  right  of  suffrage  for  the  election  of  a 
mayor,  or  any  other  of  the  i^cers  belonging  to  the  corporate  bodyb 
'  has  it  ever  been  decided  that  such  a  franchise  oaade  the  ptma 
entitled  to  it  irremovable  ?  Here  the  pauper,  as  a  freeman  of  tin 
town,  was  entitled,  if  he  had  any  cattle,  to  turn  them  on  the  moob 
This,  however,  was  a  inere  personal  privilege,  wholly  unalienabli^ 
and  not  falling  within  the  legal  definition  of  a  right  of  comnun* 
A  privilege  of  this  sort,  I  believe,  has  never  yet  been  holden  tola 
suoh  an  estate  as  to  aaake  the  person  entitled  to  it  irremovaUsi 
It  is  a  strong  circumstance,  that,  notwithstanding  the  existence  of 
such  rights  in  different  parts  of  the  kingdom,  no  attempt  like  tba 
present  has  hitherto  been  made.  It  appears  to  me,  therefore,  thil 
this  does  not  &U  within  the  purview  of  those  cases  which  bsx 
decided  that  a  party  is  not  removable  from  his  own ;  and  wiMk 
doctrine,  I  admit,  has  been  extended  to  cases  where  a  party  «ai 
merely  residing  in  the  pariah  in  which  his  estate  was  situati^  tod 
not  upon  the  estate  itself.  -^  Baylxy  J.  The  case  does  not  fiad 
that  the  pauper  bad  any  house  in  which  he  was  entitled  to  reside; 
and  as  a  freeman  he  had  no  riffht  of  residence ;  but  that  muat  be 
acquired  by  other  means.  When  he  can  obtain  a  residence,  Hhb 
as  nreenmn,  he  is  entitled,  during  such  .residence,  to  turn  csttie  os 
the  common.  But  when  he  removes,  he  loses  this  privilege.  I  ea 
not  aware  of  any  ease,  in  which  a  privilege  erf  this  description  bai 
been  hirfden  to  be  sufioient  to  confer  a  settlement.    It  is  a  meit 
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iecal  priviiege,  snd  attachtd  to  the  pAftmi  so  long  onVf  us  be  is 
mideat  mm  the  fl^uency  of  these  rigbu»  which  exkt  ii>  mimy 
eorpotAtioiis  in  the  kingdom,  MItiettienti  mutt  have  been  chrimed 
in  re«peet  of  them»  had  they  been  deemed  sufficient  for  that  puru 
poee.  This  case  is  very  different  from  the  cases  of  removals  from 
landed  property.  —  Order  of  Sessions  confirmed. 

659.  Rexv.  fVMy,  E.  T.  S^G.S.  2 M.&  S.  SOi.^ Removal  TbAMdMrof 
ftxxn  D.  to  W.  —  Order  confirmed,  subject,  3te>    In  1794ty  /.B.,  aahiftiit<«pf» 
a  settled  inhabitant  of  fP.,  went  with  a  certificate  to  reside  in  D.  '^'^JJ''^'^ 
In  1807,  he  purchased  a  copyhold  estate,  holden  of  a  manor  in  D. ,  IJJlr^^S!^^ 
for  which  he  paid  25/.  and  fees  of  admission.    In  1819  he  died  in-*  oftlMcoaiMd[^ 
testate.     Af^er  his  decease,  his  widow  and  family  continued  to  re-  tlM«  bdiig  o* 
side  on  the  premises  for  the  period  of  143  days,  and  until  their  re-  ciMtom  efttw 
raoval  by  the  present  order.    The  ease  contained  other  matter,  "J??***'*^ 
and  other  points  were  intended  to  be  made ;  but  Ellevborouoh  jjjjjjj*'^. 
C.  J«  said,  that  the  only  point  arguable  was,  Whether  the  mother  umnAmI  cmiI 
was  guardian  by  law  to  the  copyhold  of  the  infant  ?  and  upon  that  tkd  to  retids 
the  Court  would  take  time  to  consider  ;  and  on  a  subsequent  dsy  irremoviMf 
his  lordship  said,  that  the  Court  had  looked  into  the  cases,  and  ^  ^  ••tsst. 
particularly  Egleton'i  case,  2  Roll  Ab.  40  Garde  p.,  and  that  it 
seemed  to  them  that  the  mother  was  the  guardian  of  the  infant's 
eopyhold,  and  as  such  was  entitled  to  occupy  the  same  irremovably* 
He  added,  that  there  were  several  authorities  grounded  on  £g&- 
lsii*s  case.-*  Order  quashed. 

ess.  Rex  V.  Caloro,    T.  T.  54  6. 9.   9  Af.  dr  S.  2$.  —  Removal  Grandfather, 
from  fV,  to  C.  — -  Order  confirmed,  subject,  &c.     About  90  years  father,  and  son, 
$fOf  the  grandfather  of  the  pauper  gave  the  pauperis  father  a  f^^  ^^'^ 
ptece  of  land  in  fV.,  upon  which  the  father  immediately  built  a  ft|2«apieoBof 
boose,  and  lived  in  it  with  his  family  for  several  years.     He  then  ]g^^  o„  ^bich 
resided  in  a  third  parish  for  some  years,  during  which  time  he  let  he  immediately 
die  house  and  received  the  rent  for  it.   Ten  years  ago  he  returned  huilt  a  house, 
to  the  house,  and  has  resided  in  it  ever  since,  and  never  paid  any  ?"?-!?^""^ 
rent  or  acknowledgment  for  the  house  or  land  on  which  it  stood,  ^^(^^^^^t^ 
The  paaper  was  a  part  of  his  father's  family  at  the  time  the  house  out  paying  any 
waa  built,  and  continued  so  for  about  15  years  afterwards,  when  rent  or  acknow. 
he  married,  left  his  father's  family,  and  never  returned.   This  case  ledgment, 
was  argued  on  the  ground,  that  although  the  pauper's  father  gained  »>inetimes 
a  aeCdement  by  residence  in  the  house,  such  settlement  was  not  h^use"witb  hit 
eemmonicated  to  the  pauper,  because  the  pauper  had  ceased  to  fg^mWj,  and  at 
be  a  part  of  the  father's  family  before  the  father's  title  to  the  house  other  times 
was  perfected  by  a  20  years'  possession.  ^*  Lord  Ellenborouoh  letting  it  and 
C.  J.  It  is  true  that  the  father,  at  the  time  the  son  ceased  to  '''^^^.*%H'? 
be  a  part  of  his  family,  had  been  in  possession  of  the  estate  but  15  ]^!^^  s^o  ' 
jeara ;  but  he  was  in  under  some  title  or  other  under  which  he  has  ^1,0  ceased  to 
eonCinued  the  possession  for  15  years  more,  and  up  to  the  present  be  a  part  of  his 
Cinie  ;  therefore,  looking  at  the  whole,  we  must  inter  a  title  in  him  father's  Auniiy 
m  the  former  period.    The  subsequent  possession  reflects  light  \f  ^^Tif'^^ 
bflH:k  on  the  title  under  which  he  before  held ;  and  the  Court  will  ^  i^"*S^ 
presume  now,  that  his  possession  originated  under  a  title,  which  entitled  to  the 
would  haw  prevented  him  from  being  dispossessed  at  the  time  settlement 
srhen  the  son  quitted  his  family.  —  Batlet  J.     it  cannot  be  said  which  the  ftthcr 
that  the  father  was  in  without  any  pretence  of  title,  for  the  case  K^n*^  ^JJ*"^ 
that  he  had  a  gift  of  the  land.— Dampibr  J.    The  sobse-  J^|^  *"** 


qoent  possession  legalises  the  former  possession,  and  shows  that  it 
wiM  of  right.  —  Oraer  quashed. 
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The  taking  a  654.  Rex  ▼.  Homdon-onAhe^HiU,  H.  T.   SSG.S.  ^M.k^ 

grant  of  a  562. -— Removal  fVom  0.  to  H. —  Order  confirmed,  sabject,  te 

Ikrace  tram  the  jh^  pauper  B.  B.  being  legally  settled  in  H^  applied  to  the  loid 

tomrt'a^ratT  ®^  ^®  manor  of  O.  for  licence  to  erect  a  cottage  on  the  waite 

tage  on  a  piece  ^P^S  ^>th>°  the  parish  of  O.     The  Court  rolls  were  produced  by 

of  land,  render-  the  Steward,  containing  the  following  entry:  **  Manor  of  0.,9& 

ing  an  annual  «  Nov.  1805.     At  a  general  court  baron  then  held,  the  lord  «f 

rent  of  lOt.  6d.  u  ^^e  manor  granted  a  licence  to  B,  B,  to  erect  a  cottage  oo  » 

as  a  quit-rent,  <«  piece  of  land,  containing,  &c.  renderincr  an  annual  rent  of  10i.6rf. 
andaltoagmt    „  '^    ,-..  i      .    '    .  °  •**       -.  i*      *u  "    \i^ 

of  a  licence  to         ^^  Mtchadmas  tn  every  year,  as  a  quit  rent  for  the  same.     No 

indoeeapiece  Other  consideration  was  paid  for  the  same.  The  pauper  k^ 
of  ground  for  a  cordingly  erected  a  cottage  at  an  expence  of  more  than  SO^  ot 
garden  to  the  ^e  said  piece  of  ground,  and  some  months  afterwards  applied  t» 
b^fc?'*^^MrtA  ^^®  ^^""^  °'  *  piece  of  ground  for  a  garden.  As  to  that  the  id- 
of  thetJSSeT*  ^o'^"?  ^^^  ^*8  produced :  «<  24th  March  1806.  At  a  spedil 
and  building  a  "  Court  baron  then  held  it  was  certified  by  the  steward,  and  pre* 
cottage  thereon,  *<  sented  by  homage,  that  at  the  then  last  court  the  lord  of  tiie 
and  residing  in  «c  manor  granted  licences,  &c.  (reciting  the  former  entry),  and  at 
U  a  year  and  a  «  ^|^jg  ^ourt  the  lord  of  tlSe  manor  granted  licence  to  the  said  B.  A 
not  tooonfera  "  *^  enclose  a  piece  of  ground  for  a  garden  ^adjoining,"  &c.  No 
settlement;  this  consideration  was  paid  for  thklast  piece  of  ground,  and  both  were 
being  a  licence  severally  parts  of  the  wastes  of  the  manor,  and  their  value  did  wit 
only,  and  not  a  exceed  5/.  After  the  building  of  the  cottage,  the  pauper  residdl 
?"^*®^. *?y  .    on  the  premises  about  a  year  and  a  half,  and  then  sold  them te 

one  i2.,  of  which  the  following  entry  was  made  in  the  court  rolls: 
<<  Sd  June  1809.  At  a  general  court  baron  then  held,  afttf 
''  noticing  that  at  a  court  held  9th  Nov,  1805,  licence  was  granted 
''  &c.  (reciting  the  grant  of  the  first  licence) ;  and  that  at  anothtf 
'<  court  held  24tli  March  1806,  licence  was  granted,  &c.  (recitia; 
*'  the  grant  of  the  second  licence),  it  was  at  this  court  presentei 
'<  by  the  homage  that  the  said  B,  B,  had  erected  the  cottage,  vi 
*'  enclosed  the  piece  of  ground,  and  that  he  had  since  sold  aid 
**  disposed  of  the  same  unto  i2.  for  the  sum  of  40^.,  whereby  htf* 
"  pened  to  the  lord  an  alienation  fine  of  1/. !«.,  which  had  beei 
**  paid."  None  of  these  entries  were  stamped,  and  this  was  the 
only  evidence  of  title  produced.  There  was  no  evidence  titf 
those  two  pieces  of  waste  land,  or  either  of  them,  had  erer  beea 
demised  by  copy  of  court  roll,  or  that  there  was  within  the  masor 
of  0.  any  custom  to  create  copyholds,  or  to  grant  any  part  of  the 
waste  thereof,  to  hold  as  in  the  nature  of  copyhold.  Rex  v.  f^«^ 
(o)-rf«/e,pl.6S4.  hlington  (a)  was  cited.  —  Lord  Ellenborgugh  C.  J.  A  Hcenceii 

not  a  grant,  but  may  be  recalled  immediately,  and  so  might  tUi 
licence,  the  day  after  it  was  granted.  We  cannot  take  into  otf 
consideration  what  it  may  be  conjectured  a  court  of  equity  wouM 
determine  in  this  case.  Perhaps  a  court  of  equity  might  interfer^ 
but  can  we  say  with  certainty  that  it  would  ^  We  ought  to  M 
that  the  party  has  clearly  an  equitable  interest,  and  not  inerell 
such  a  claim  as  might  possibly  induce  a  court  of  equity  to  intefl 
pose  in  some  way  or  other.  This  was  a  mere  personal  licence,  aai 
not  like  the  case  cited,  a  grant  by  copy  of  parcel  of  land*  Heii: 
the  pauper  never  had  a  more  perfect  estate  than  the  licence  ga*i! 
him,  that  is  a  permission  to  occupy.  —  Batlby  J.  We  cansal 
know  how  a  court  of  equity  would  deal  with  this  case ;  probably 
the  utmost  that  it  would  do  would  be  to  grant  an  injunction  if*^ 
ejectment  was  brought.     But  here  is  no  grant  of  any  interest « 
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land  I  eannot  tajr  that  the  pauper  took  any  eaftace>  aod,  there- 
fon^  this  woold  be.  a  new  speciet  of  settlement.  -—  Order  of  Sei* 
MOBCOofinned. 

6SS.  Res  r.  Darlinghmt  M.T.  57G.3.  5M.&  S.^9S.  —  On  Devise  totbe 
ippeal,  aa  order  for  the  removal  of  £.»  the  widow  of  Meredith  S.^  uae  of  trustees 
and  her  children,  from  B»  to  Z>.,  was  confirmed,  subject,  &c.  —  »n  fee,  in  trust 
Mfir^  5.,  o(B.  aforesaid,  by  her  will,  made  the  10th  of  Z>tfc«fi^ffr  ^^^^7^^. 
\B\^  devised  the  messuase  or  dwelling-house,  with  the  garth  and  ^hretheiCTU 
appartensAces  thereunto  belonging,  situated  in  B.  aforesaid,  then  for  the  benefit 
is  her  occupation,  and  her  pew  in  the  church  of  2?.,  unto  and  to  of  her  brother, 
tike  uae  of  G.  J.  and  W.  M.,  their  heirs  and  assigns,  in  trust  for  M.  S.,  his  wife 
kar  niece,  M.  A.  S-,  daughter  of  her  brother,  Meriion  S.,  her  heirs  JJjj^o^^'^f ' 
asd  saaigDs  for  ever ;  provided  always,  that  if  her  said  niece  should  ^^  ^durinff 
die  under  the  age  of  21,  without  leaving  lawful  issue,  then  upon  his  life,  as  they 
Ihe  like  trust  for  her  niece.  A,  M.  S.,  another  daughter  of  her  should  thmk 
nid  brother,   and  subject  to  the  like  proviso  in  trust  for  her  proper,  and 
aapbeir,  Marmaduke  S.,  son  of  her  said  brother,  his  heirs  and  ^^'^''^^si 
anigos  for  ever ;  and  she  directed  her  trustees  to  receive  the  rents  f^cr  neptww 
af  the  aaid  messuage,  &c.,  and  to  place  the  same  out  at  interest,  &c. :  Held, 
10  accaroulate ;  and  on  such  one  of  her  nieces  first  attaining  the  that  M.S.,  who^ 
age  of  21,  the  aaid  accumulations  to  be  paid  her ;  and  she  gave  after  the  death 
wr  household  eoods  and  furniture,  plate,  linen,  china,  and  wearing  of  testatrix,^ 
apparel,  unto  her  said  two  nieces,  share  and  share  alike,  and  S^^^||^|^ 
denaed  and  bequeathed  all  her  other  messuages  or  dwelling-  occupied  until 
kNiaea,  hereditaments,  and  real  estate,  situate  in  B*  aforesaid,  his  death,  a 
aod  all  her  personal  estate,  (after  payment  and  satisfaction  of  all  cottage  in  the 
krjuat  debts  and  funeral  expences,  and  the  proving  and  regis-  ^''Jf??  j***" 
teiing  of  her  will,  wherewith  she  charged  the  same )  unto  and  to  ^-^  ^J^  ^^^^ 
the  uae  of  the  said  trustees,  their  heirs,  executors,  administrators,  «(«,  did  not 
ssd  sasigns  respectively,  in  trust  to  receive,  and  pay  and  apply  the  acquire  a  set- 
fesrly  rents  and  proceeds  thereof,  as  the  same  should  be  received,  tlement  there- 
fcr  the  benefit  of  her  said  brother,  his  wife  and  children,  all  or  by,therenu 
my  of  them,  during  his  life,  as  they  should  think  proper ;  and  fh^^""^  1m^ 
immediately  afler  his  decease,  the  same  messuages  or  dwelling-  living  been 
houaes,  hereditaments,  real  and  personal  estates,  should  be  m  insufficient  to 
tn»t  for  her  said  nephew,  Marmaduke^  his  heirs,  executors,  ad-  pay  testatrix's 
woiatrators,  and  assigns  respectively ;  and  if  the  said  Marmaduke  debu;  and 
fhouki  die  under  the  age  of  21,  without  leaving  lawful  issue,  then  ^'^^rix'^*^^ 
IB  trust  for  her  nephew,  R.  M.,  another  son  of  her  said  brother,  cease,' and  from 
hia  heirs,  executors,  administrators,  and  assigns  for  ever ;  and  she  that  time  until 
q^poioted  the  said  trustees  her  executors.    The  testatrix  died  on  his  own  de- 
the  20th  June  1815,  and  upon  her  death,  Meriton  S.  and  his  cease,  being  an 
itoiily  immediately  lefl  D.  (where  they  had  acquired  a  settlement)  y^J^'^^?'^ 
UmI  went  to  reside  at  B.    Meriton  S,  did  not  occupy  any  part  of         ^^ 
the  premises  devised  in  trust  for  him  or  his  family,  but  he  occupied, 
^  penniBsion  of  the  trustees,  another  cottage  or  dwelling-house, 
^orth  three  or  four  pounds  per  annum^  part  of  the  property  of  the 
testatrix,  devised  in  trust  for  tlie  said  M.  A.  <S.,   and  resided 
therein  from  June  1815,  until  his  death  on  the  28th  of  December 
bllowiog.     Meriton  S*  at  the  time  of  the  testatrix's  death,  and 
ibo  at  his  decease,  was  an  uncertificated  bankrupt.    The  personal 
iKtate  of  the  testatrix^  and  the  rents  and  profits  of  the  premises  tvere 
Sufficient  Jbr  the  paifment  of  her  debts,  and  the  trustees  did  not 
Mry  or  apprmriate  any  part  of  the  rents  and  profits  for  the  benefit 
of  Meriton  S.  or  his  wife,  or  any  of  their  children,  during  the  life 
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of  MerHan,  d^  umt  being  ipptied  u  Hit  4iaciiai«e  «f  *e 
mtatrix's  debts ;  end  a  coneiderable  pofftien  of  debt  renaiMd 
undischarged  at  the  time  of  the  eaid  Meritant  deceMCi   Tkt 
question  wa8»  Whether  the  said  Meriton  ioek>  under  the  deiiiei 
such  an  interest  as  enabled  him  to  gain  a  aettlement  by  his  rai* 
dence  at  B»f  —  Lord  Ellenborouoh  C  J.    It  was  evidtnliy 
the  purpose  of  the  testatrix,  knowing  probably  that  her  hradwrt 
Meriton  S.^  was  an  uncertificated  bankrupt,  to  abstaia  from  gifisf 
him  any  vested  interest ;  and,  therefore>  she  leaves  this  mitur 
entirely  in  the  control  of  the  trustees.     After  hearing  the  n^ 
ment,  I  am  clearly  of  opinion  that  there  is  not  a  scintilla  of  istena 
in  Meriton  S.,  either  legal  or  equitable,  which  entitled  hin  Is 
reside  hrremovably  in  the  parish.     He  was  only  one  of  sevenl 
persons  to  wbom  the  trustees  might,  in  their  diecretioo,havegiTai 
the  rents,  if  there  had  been  any  to  di^ose  of.  —  Batlbt  J.  i 
am  of  the  same  opinion.    The  only  question  submitted  to  em 
consideration  is  respecting  the  interest  of  Meriton  S.;  as  to  wlsch, 
it  seems  to  roe,  that  it  is  only  by  losing  sight  of  the  real  aaeitioi 
that  any  doubt  can  be  raised.    The  foundation  of  this  hesd  d 
settlement  is,  that  a  man  is  not  to  be  removed  from  his  own.    B«l 
here  the  trustees  had  the  estate;  first,  for  the  payment  of  dete» 
which  they  were  unable  to  pay  in  the  lifetime  of  Meriton  S*,  ciSi 
sequently  were  not  in  a  condition  to  empower  him  to  take  mf 
thing.  -~  Abbott  J.    I  am  of  the  same  opinion.     If  Merits  & 
had  taken  an  equitable  interest,  the  intention  of  the  tsrtatiii 
would  have  been  defeated ;  because,  whatever  he  took,  being  m 
uncertificated  bankrupt,  it  would  have  passed  to  his  assigoeei*"* 
Per  Curiam  ;   Order  of  Sessions  confirmed. 
^»  cannot  555.  ^^  y.  Teddington  (a),   E.  T.  58G.S.  iB-fltASfiO.- 

in»Xeof\n  ^moval  from  F.  to  T.  —  Order  confirmed,  subject,  &c.  In  ISO, 
equitable  estate;  '^'  ^'^  ^^  ^^^^^  husband  of  the  pauper's  present  wife,  agreed  H 
and,  therefore,  purchase  of  one  J.  E,  a  cottage  in  F.,  no  conveyance  was  nsdi 
where  a  pauper  by  J.  E,  to  S.E*f  and  no  evidence  was  given  of  any  written  oi»» 
married  Uic  ^mct  between  them,  nor  was  there  any  proof  of  the  particolsn« 
Tho^Ld  paiT**  ^^^  ^  ^^^^  agreement.  It  was  admitted  that  J.  E.  receiwd  rf 
for  and  been  let  ^  ^'  ^^*'  *°^  ^'  5.  £.,  by  coBsent  of  J.  E.  entered  upoa  ilw 
into  possession  cotta^e,  and  continued  in  possession  till  Nooemler  1602,  vfacsk 
of  a  freehold  died  mtestate,  leaving  the  pauper's  wife,  his  widow,  and  a  dsogta 
^^dT'/l^  P.,  their  only  child  and  his  heir,  then  about  three  years  of  a^ 
i  a  daiffhtlr  T^^  widow  and  the  child  continued  to  reside  on  the  premises,  in 
but  without  '  1"^  *^^3f  ^^^  ^^  former  married  the  pauper,  then  ie^iy  setdirf 
having  bad  any  in  T,  Upon  the  marriage  he  came  to  live  with  his  wife  and  her 
legal  convey,  child  P.  on  tlie  estate,  and  continued  with  them  more  than  ^ 
ance  ciecuted  days.  By  indenture  of  feoffment,  dated  12th  of  Sef^ember  iSOfc 
life "rme"  u  ^o^  which  seisin  was  delivered,)  J.  E.  granted  the  cottage  ii 
was  holdcu,  that  <l"^^i<>^  ^^^  i^d  to  the  use  of  the  pauper,  his  heirs  and  mnp^ 
the  pauper's  the  Consideration  suted  in  this  feoiiment  is  16/.,  expressed  is 
residence  in  the  have  been  at  or  before  the  sealing  and  delivery  thereof  paid  by 
T^^aI"^ ^    ^®  pauper  the  grantee  to  J.  E.  the  grantor,  but  neither  that  oar 

confer  a  s^tue.  ^^^  ^^^^  """  "^^  *®°  P"^ '  ^^  ^^'^  consideration  beisg  tfcs 

ment  on  him,  m<w»ey  which  J.  E.  had  in  1801  received  of  S.  E.    By  iaderttf* 

the  widow  no't  ef  feoffment,  dated  14ih  October  1808,  the  pauper  and  his  ^rtfai* 

being  guardian  consideration  of  25/.,  conveyed  the  premises  to  ^ne  W*  F>    I* 

m  socage  to  questions  intended  to  be  submitted  to  the  Court  are,  Whcth« 

(a)  Sm  Rcx  v.  BniDmreir,/9M/,  pi.  BS9* 
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/•£.,  tiie  Bm  htttband  of  the  pauper's  wift,  hid  Midi  tn  inttrcst  the  dmgliMr : 

is  the  Mtate  ss  to  gyrt  his  widow  the  ciiarfieter  of  gtMrdian  in  Hdd  £0,  tfait 

nage  «f  their  iDfaat  daughter :  aad  whether  the  pauper,  bj  his  ^  ^'''^  ^^ 

Bunagewith  the  widow,  aod  his  subsequent  residence  on  the  ^f  joutrtfdT^ 

presriges  with  her  and  her  child  for  more  than  40  days  gained  a  equitable 

lettleoent  in  iP.  ?  —  Lord  Ellenboeouoh  C.  J.    This  is  not  an  cetatet. 

eitate  so  clearly  equitable,  that  a  court  of  law  can  presume  that  a 

csart  of  equity  woald,  if  applied  to,  clothe  the  party  with  the 

1^1  right  to  it.    The  case  of  The  King  y.  Oakley  (ti)  is  clearly  (a)^itto,pl.e47. 

d^'ngiHshable  fnom  this ;  that  was  decided  on  the  assumed  ground 

rf  s  legal  estate.    But  this  is  at  most  a  question  of  an  equitable 

«e&ft  snly,  and  we  are  to  consider,  not  only  whether  a  court  of 

ajsHy  woaid  order  a  legal  estate  to  be  conveyed,  but  whether  in 

tfut  case  the  conveyance  would  operate  a6  antecedenti^  so  as  to 

eomtitnte  a  legal  estate  in  the  father  which  would  descend  upon 

die  heir ;  for  unless  that  be  so,  the  guardianship  in  socage,  which 

it  one  of  the  incidents  of  the  legal  estate  descending  with  it,  will 

ttot  go  to  the  widow.    I  think,  therefore,  that  the  widow  in  this 

ease  was  not,  nor  ever  has  been  guardian  in  socage.    If  so,  her 

M>and  could  not,  by  residence  in  the  parish,  gain  a  settlement, 

ndthe  order  of  Sessions  must  be  confirmed. —  Batlbt  J*    I* 

an  of  the  same  opinion.     A  court  of  law  generally  looks  at  legal 

nghti  only,  and  not  at  doubtful  equitable  estates.    There  are, 

ndeed,  equitable  rights  recognised  by  acts  of  parliament,  of  which 

lerhaps  courts  of  law  are  bound  to  take  notice ;  but  how  can  we 

■  this  case  see  that  the  party  is  entitled  to  an  equitable  estate  ? 

We  do  not  know  what  was  the  origincd  bargain  between  «/•  E.  and 

&£.;  and  the  case  states  a  subsequent  conveyance  to  a  stranger^ 

tnd  not  to  the  heir  at  law,  from  whence  a  totally  different  conclu- 

aoa  from  that  contended  for  would  seem  to  arise.    Then  the  next 

Ieition  is.  Is  there  a  guardianship  in  socage,  even  supposing 
nre  is  an  equitable  estate  ?  Guardiandship  in  socage  only  applies 
t9  cases  of  legal  estates,  and  no  case  can  be  cited  where  it  has 
tKisted  in  an  equitable  estate.  Therefore,  on  that  ground  alone, 
il  will  be  sufficient  to  say,  the  Sessions  have  drawn  the  right  con- 
^saso. —  HoLROTD  J.  I  am  likewise  of  opinion,  that  there  is 
so  Mfllcient  estate  in  this  case.  Where  there  is  a  conveyance  to 
wes  sot  executed,  or  on  trusts  stated  on  the  face  of  deeds,  the 
SOS  party  has  the  equitable,  and  the  other  the  legal  estate,  and 
i>  these  cases  for  collateral  purposes  a  court  of  common  law  will 
td:e  notice  of  such  an  equitable  estate.  An  equitable  estate, 
however,  is  very  different  from  an  equitable  right  to  have  a  con- 
tejance  of  the  legal  estate.  Here  the  party  had  only  the  latter, 
^  if  there  be  any  doubt  as  to  what  a  court  of  equity  would  do, 
this  court  cannot  take  cognizance  of  the  estate.  But  supposing 
there  is  a  sufficient  equitable  estate,  there  must  also  be  a  guardian- 
ship in  socage,  in  order  to  confer  a  settlement  in  this  case.  It  is 
is  be  observed  that  the  law  only  took  notice  of  the  tenant  of  the 
legal  estate.  It  was  his  duty  to  do  all  the  services,  if  of  age,  and 
if  he  was  an  infont  or  lunatic,  then  the  burthen  and  right  was  cast  * 
*pon  the  guardian  in  socage.  The  guardian  in  socage,  therefore, 
vas  only  appointed  in  the  case  of  a  legal  estate ;  for  otherwise 
ihere  would  have  been  this  incongruity,  viz.  that  two  persons 
wo^d  be  bound  to  perform  the  services ;  first,  the  trustee,  who, 
having  the  legal  estate,  was  bound  at  common  law  to  do  them. 
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Where  there  h 
no  cuttomfor 
that  purpose, 
the  lord  of  a 
manor  cannot 
make  a  nevr 
grant  of  a  copy- 
hold;  and  if  he 
does,  the  gmu 
tee  acquires 
thereby  no  set- 
tlement by 
estate:  Held 
alao»that  a 
grant  by  the 
law  of  copyhold 
land,  paying  a 
yearly  rent  of 
Ss.  6<L  (which 
rent,  in  a  sub- 
sequent party 
was  called  a 
quit-rent)  is  a 
purchase  within 
66.1.  c.7.,and 
being  under 
901.  confers  no 
settlement. 


(a)jtnie,plj634. 


1.  F.,  being 
seised  in  fee  of  a 
cottage,demised 
the  ssme  to  the 
overseers  of  the 
poor  for  1000  * 
years,  resenring 
a  pepper-corn 
rent,  and  conti- 
nued to  reside 
there.     Being 
sick^  his  daugh* 


and  aho  Ihe  guardian  in  aocagefor  theociliii^tniit  Itknil 
that  the  widow>  by  an  application  to  a  court  of  equity,  night  be 
clothed  with  Uie  legal  estate;  but  the  utmoft  that  that  oovt 
could  do,  would  be  to  decree  a  cooveyance  of  the  l^al  estMe  tf 
the  infant,  who  would  then  take  by  purchase  and  not  by  descent, 
and  tliere  can  be.  qo  guardian  in  socage  except  where  the  heir 
takes  by  descent*  —  Order  of  Sessions  confirmed. 

657.  Rexj.  Homckurch,  M.  T.  59  G.  S.  2B.&  A.  189.  —  R^ 
nM>val  fromuFf.  to  P.     Order  quashed,  subject,  Ac  —  Bj  gtist, 
dated  May  13th  1799, «/.  T.,  father  of  tlie  pauper,  obtained  inn 
the  lord  of  the  manor  a  piece  of  the  waste  in  the  appellant  parahi 
where  he  built  three  cottages.    The  grant  was  as  follows :  ns. 
**  To  this  Court  came  •/.  T.  of  the  parish  of  M*^  in  his  own  proper 
«  person,  and  <S.  his  wife,  and  prayed  to  be  admitted  tenant  to  ill 
''  that  piece  or  pared  of  land  or  ground,  being  part  of  the  waslf 
*'  land  of  this  manor,  containing,  &C  paying  to  the  lord  the  yesi)f 
^*  rent  of  2f.  6</.,  to  whom  the  lord  of  the  manor,  by  his  steward 
**  with  the  consent  of  the  homage,  granted  and  delivered  seiu 
**  thereof  by  the  rod,  to  have  and  to  hold  the  said  piece  or  parod 
<'  of  ground,  and  premises,  unto  the  said  J,  T.  and  S,  his  wiie^ 
**  and  the  survivor  of  them,  and  to  the  heirs  and  assigns  of  the  nv- 
<<  yivor  of  them,  of  the  lord  of  the  said  inanor,  at  the  will  of  the 
**  lord,  by  the  rod,  according  to  the  custom  of  the  said  manor,  et 
<«  the  yearly  quit^rent  aforesaid ;  and  by  suit  of  Court  and  other 
*<  customs  and  services  of  right  due  and  accustomed ;  and  ht 
**  giveth  to  the  lord  for  fine  for  such  his  admission,  nothing  of  the 
*^  special  favour  of  the  lord,  and  so  saving  all  right  of  *  the  lord,  he 
**  is  admitted  tenant  as  aforesaid,  and  his  fealty  is  respited,'*  &t 
The  Sessions  were  of  opinion,  that  this  grant  did  not  confer  suck 
an  estate  upon  the 'pauper's  father  as  would  give  a  settlement — 
Abbott  C.J.    I  think  that  this  grant  was  not  a  valid  conveysnei 
of  the  cop V  hold  estate ;  because  there  is  no  custom  stated  for  the 
lord  to  make  a  new  grant  of  copyhold  within  this  manor.    Uslea 
that  custom  exists,  there  can  be  no  copyhold,  except  where  the 
land  has  been  at  all  times  demised  or  demisable  by  copy  of  court- 
roll.     The  lord,  therefore,  had  no  right  to  nmke  this  grant;  hot 
even  if  the  grant  were  good,  I  should  still  think  that  this  case  iell 
within  the  9  G.  1.  c.  7. ;  for  here  the  land  was  originally  demiic4 
for  a  mere  money  consideration,  to  be  paid  anniudly,  and  the  wa 
stated  in  the  case  was  a  full  consideration  for  all  that  the  loid 
granted  at  the  time.    I  cannot  distinguish  this  case  from  ^err. 
iVarblington  (a),  which  must  govern  our  present  decision.    Thai, 
if  the  case  falls  within  9  G.  1.  c.7.,  it  is  dear,  that  the  con8ide^ 
ation  was  less  than  SO/.,  the  sum  required  by  the  act*  —  BATtiT 
and  HoLROTD  Js.  concurred.  —  Order  of  Sessions  confirmed. 

658.  Rex  v.  Staplegrove,  E.  T.  59  G.  3.  2B.&  ^.527.— Re- 
moval from  C  to  S.  Order  confirmed,  subject,  &c.  —  The  pauper, 
being  settled  in  S.^  married,  about  SO  years  ago,  his  present  wife. 
Her  father,  «7.  P.,  at  that  time  was  seised  in  fee  of}  and  lived  in  a 
freehold  cottage  and  garden  in  C.  Having-  aflerwards  become  a 
burden  to  that  parish,  on  the  10th  of  June  1798,  an  indenture  ef 
that  date  was  made  between  J.  P.  of  the  one  part,  and  the  fosr 
churchwardens  and  overseers  of  the  said  parish,  J.  G.  being  one, 
of  the  other  part,  by  which  indenture  JF\,  for  and  in  oonsiderstiso 
of  divers  and  sundry  sums  of  money  which  he  had  already  received 
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rf^dienid  dmrchvaisdeiig  and  <nr«neen,  and  of  the  eonvemenl  ur  and  her 

nd  veomiuj  mmm  which  he  muit  in  future  receiTe  from  them  or  hutUmd  came, 

from  tbdr  Baccesson*  as  abo  for  and  in  conaidenation  of  the  sum  ^y  penniaaon 

(f  5c,  did  grant*  bargain,  sell,  and  demise  unto  them,  the  said  ^^^  P*™**- 

chirchirardena  and  overseers,  and  their  respective  successors,  the  ^^Jaewitfi  and 

oottage  sod  garden  above  mentioned,  with  the  appurtenances,  to  t«ke  care  of 

bave  aod  to  hold  the  same  unto  them  and  their  successors  for  the  him ;  after  bis 

tine  ^iog  from  the  making  thereof,  for  and  during  the  term  of  death,  the 

1000  years,  without  impeachment  of  waste,  at  the  yearly  rent  of  ^ughter  being 

one  pq)per-coni,  under  the  usual  covenants  made  to  and  with  ^^^i^u^  ^ 

tbon  Slid  their  successors,  or  succeeding  churchwardens  and  ntidetbera 

ofeneers  for  the  time  being.    Shortly  afterwards  «/.  F.  left  the  above  40  dayi, 

eoltigeaod  did  not  return  to  it  again  until  a  short  time  previous  claiming  a  right 

to  his  death,  which  happened  in  the  year  1813,  when  he  was  again  ^  *^  u"^ 

placed  in  it,  with  another  pauper,  by  the  overseers  of  the  poor*  ^^°  tliey^there* 

During  all  this  interval,  the  cottage  had  been  occupied  by  paupers,  \^  gained  a 

placed  there  by  the  overseers  of  the  poor.    Soon  after  «/•  F.'s  settlement, 

letom,  his  daughter,  the  pauper's  wife,  oame,  by  the  permission  of  being  entitled 

llie  overseers,  to  take  care  of  her  father,  who  was  at  tnat  time  very  to  the  rerersion, 

iii,  and  remained  there  at  and  aiYer  his  death.     About  six  weeks  ^^^^^ notbeinc 

after  this  event,  the  pauper  joined  his  wife,  and  then,  as  J.  F.  had  fraudulent. 

died  intestate,  laid  claim  to  the  cottage  as  the  property  of  his  wife. 

The  orerseers  having  mislaid  the  deed  above  referred  to,  and  con- 

nquently  being  then  unable  to  substantiate  their  claim  to  the 

sottage,  the  pauper  and  his  family  continued  to  reside  there  until 

the  date  of  the  order  appealed  against ;  but  the  deed  having  been 

then  recently  found,  the  pauper  and  his  family,  who  had  become 

chargeable  to  the  parish,  were  removed,  under  the  above  order  of 

the  above  magistrates,  from  the  cottage  alluded  to,  to  S*    Three 

of  the  original  lessees  have  been  long  dead,  and  J.  G.  is  the  sole 

Mrvivor.    The  question  for  the  opinion  of  the  Court  was,  whether 

the  pauper  gained  a  settlement  by  estate  in  right  of  his  wife,  by 

isiiding  more  than  40  days  in  the  cottage  in  question,  under  the 

drcamstances  above  stated.  —  Batlbt  J.  now  delivered    the 

^ion  of  the  Court.    In  this  case,  which  was  argued  last  term, 

is  the  absence  of  my  Lord  C.  J.,  there  were  two  questions ;  one, 

Aether  40  days'  residence  in  a  parish,  in  which  the  pauper  had  a 

fieehsid,  subject  to  a  lease  for  years,  would  be  sufficient  to  confer 

taettlement  by  estate?  and  the  other.  Whether  it  would  be  so,  if 

Ae  residence  were  upon  that  estate,  and  without  right  ?    At  the 

time  of  the  argument,  the  first  point  appeared  to  us  to  be  settled, 

cipecially  by  the  case  of  Rex  v.  Houghton-le^Spring  (a)  which  (a)Potifpi.67B. 

cttablishes  that  such  residence  is  sufficient ;  and  it  was  upon  the 

lecond  point  only  that  we  wished  for  time  to  consider.     Upon  that 

point  the  facts  are  these :  The  father  of  the  pauper's  wife  had  a 

freehold  cottage  in  C./  in  179S,  he  let  it  to  the  parish-officers,  and 

their  successors,  for  1000  years,  and  they  took  possession ;  in  1 813, 

he  was  placed  in  it,  with  another  pauper,  by  the  parish-officers, 

sod  the  pauper's  wife  came  to  nurse  him.     He  died  there  in  the 

isme  year,  and  his  daughter  continued  in  the  cottage ;  and,  at  the 

end  of  about  six  weeks,  her  husband,  the  pauper,  joined  his  wile,  and 

Ud  claim  to  the  cottage,  as  his  wifes  property.     The  parish- 

aiicers  had  mislaid  the  conveyance  to  them,  and  therefore  could 

not  withstand  this  claim,  and  the  pauper  and  his  family  continued 

their  residence  from  1813  to  1818,  when  the  pauper,  having  be- 
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come  chBcg«HbIey  amd  tkm  purish-oflliseith  hBvhig  recently  feuid 
their  coDTeyttnoe,  the  rmuoval  in  question  w»  nmde;  ttrf  tin 
point  Bubmttted  to  oor  oonnderatioii  by  the  SesBiofW»  i«  thb,  V^w* 
ther  the  pauper  gaiined  a  settiemefit  by  this  resideiice  ?  and  we  ire 
of  opinion  Ami  he  did.  The  SeMions  htvc  fbund  no  fraud  in  the 
pauper  or  bis  wife,  in  acquiring  or  retaining  poaaesaion;  and  if  we 
were  at  libertj  to  infer  fraud,  which  we  are  not^  there  are  m 
premises  in  the  caae  from  which  an  inference  conld  property  be 
drawn.  The  hosband  comes  to  the  cottage  under  a  ckim  of  riglit; 
and,  for  any  thing  which  appears,  he  might  really  beKete  be  had 
that  right.  The  parish-officers,  who  alone  would  gainsay  tbt 
right,  do  not  gainsay  it,  nor  take  any  steps  to  oppose  his  occupa- 
tion, but  acquiesce  in  it  for  a  period  of  more  than  four  yesM. 
There  is  no  decision,  under  circumstances  in  any  respect  like  the 
{Q)Jnie^l699'  present;  for  the  cases  of  Rex  v.  St.  Mtckaers,  Bath  (a),  and  Att 
{b)AnUtpie3S.  V.  Catkerington  (3),  were  cases  where  the  pauper  had  nothing  ia 

the  parish  which  he  had  a  colour  for  calling  his  own ;  and  if  net, 
we  must  look  to  the  words  of  the  statute,  which  give  the  right  ef 
remoTal,  that  we  may  see  whether  this  case  is  within  the  roiscbirf 
against  which  that  statute  meant  to  provide.  That  statute  ii 
1S&  14  Car.  2.  c.  12.;  and  it  recites,  that  poor  people  are  net 
restrained  from  going  from  one  parish  to  another ;  and,  therefor^ 
do  endeavour  to  settle  themselves  where  there  is  the  best  etodE, 
the  largest  commons  or  wastes  to  build  cottages,  and  the  meal 
*  woods  to  bum  and  destroy,  and  when  they  have  consumed  it^ 

then  to  another  parish ;  and,  at  last,  become  rogues  and  vagi* 
bonds ;  and  then  it  enacts,  that  the  justices  may  remove  soA 
persons  to  the  parish  where  they  were  last  legally  settled,  eithtf 
as  a  native,  householder,  sojourner,  apprentice,  or  servant,  for  the 
space  of  40  days  at  least.     Is,  then,  this  pauper  within  the  word^- 
tne  spirit,  or  the  mischief  of  this  provision  ?    He  comes  to  C^  m^ 
for  any  of  the  motives  this  statute  meant  to  repress,  but  becaoie 
he  has  a  freehold  in  the  parish ;  not  to  prey  upon  the  parish  stodCt 
but  to  live  upon  that  of  which  he  is  a  freeholder,  and  as  to  which  ha 
was  warranted  in  concluding  tliat  he  was  entitled  to  the  pdssesnoa. 
This  is  not  a  case  of  fVaud,  nor  a  case  in  which  the  pauper  is  caa> 
acious  at  the  time,  that  he  is  taking  the  possession  wrongfully;  M^ 
a  case  in  which  the  person  entitled  to  the  possession  takes  proofl 
meaaures  to  displace  him.    Leaving  such  cases  to  be  decided 
when  they  may  arise,  it  is  sufficient  for  us  to  say,  that  in  this  caier 
where  there  doea  not  appear  to  have  been  fraud  or  conscioueneM 
of  wrong,  and  where  no  measures  were  taken  within  the  40  dajt 
or  afterwards,  to  dispute  the  pauper's  occupation,  we  are  ef 
opinion,  that  this  residence  was  sufficient,  and  that  the  ordeiti 
which  proceeded  upon  the  ground  that  this  was  not,  ought  to  btf 
quashed.  -—  Both  orders  quashed. 
Tiielordofa         659.  Rm  V.  BerkiuM,    B.T.  4G.4.    1  B.dr  0.542.  — Tw 
manor  granted   justices,  by  their  Order,   removed  J.  MaUkem9y  his  wife  aad 
a  leas«  of  a  cot-  children,  from  5.,  to  H.  T.    The  Sessions,  upon  appeal,  qoaJied 
J2S«  to  A*  who  **^  **'^*'''  *^^Joct,  Ac.  Previous  to  the  residence  at  B.  the  paoper 
mded  in  it       ^^  settled  in  H.  T.,  the  appellant  pariah.    In  the  year  1^^* 
above  a  year,      leaae  for  SI  years  was  granted  by  the  lady  of  the  manor,  anair 
and  died,  lear-    the  provisions  of  an  inclosure  act,  to  one  //.,  of  a  cottagemi^ 
>?g*^idowand  i^  j9.  ^  ||,e  lanual  rent  of  1*.     H.  was  residing  in  the  cottage  «« 
three  daugh-      ^f^  ^^^  of  th*  lease,  and  continued  to  do  se  afterwards  for 
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npiwdi  of  a  year»  when  he  died  iaieitaie»  leaving  a  itidavr  and  ttn.    Admi. 

thiM  diH^bleriy  one  of  whom  was  laarried  to  the  pauper.  X^etten  nuu^tion  w«s 

of  admiiiiitration  were  granted  to  the  widow,  but  no  distribution  B>»tedu>Uie 

m  oade  of  Che  intetute'*  effects.    After  the  death  of  H.,  hi«  ^'.^buU^'^ 

vidiHr  lit  ad  in  the  cottage  for  about  two  yeara  and  upwards.  One  the  esute  was 

tf  tte  other  daughters,  with  her  husband,  raiided  there  for  two  or  made.    After 

Ibree  jears  more»  and  then  the  pauper  and  hia  wife  came,  and  his  death,  the 

mided  there  for  some  years,  and  until  the  period  of  their  re-  ^"^^^^  ^ 

mavai,  with  the  permisaion  of  the  widow,  abe  occaaiaoaUy  helping  Mwof'te^"* 

Ikeis,  and  always  paying  the  annual  rent  of  ls»^  reaenred  by  the  daughters  and 

hue.    The  pauper  never  paid  any  rent,  either  to  the  widow  or  her  husband 

tk  lady  of  the  manor.   The  question  for  the  opinion  of  this  Court  resided  in  it 

m,  Whether,  by  such  residence,  the  pauper  gained  a  settlement  ^i^^^lhe 

ifl  B.f  — •  AanoTT  C  J.    I  am  clearly  of  opinion,  that  the  pauper  daughter*or  her 

bad  not  any  such  interest  as  would  have  enabled  him  to  aay,   **  I  husband  in  her 

vili  come  and  reside  on  this  property.''    If  the  widow  of  H.  right,  had  not 

M  rt fused  to  let  hiw  do  so,  a  court  of  equity  would  not  have  *°y  equitable 

wiitsd  hifls.    The  next  of  kin  had  not  even  an  equitable  interest ;  ^^^"^ 

bat  had  a  mere  right  to  an  account*  and,  perhapa,  upon  that  it  ^^I^Tno'settle- 

nigbt  have  turned  out  that  the  widow  had  paid  debts  to  a  greater  ment  was  gdn- 

aaaont  than  tlie  value  of  the  leasehold  property  in  question*  The  ed  by  Uieir 

wte  af  Sesaiona  must,  therefore,  be  quftahed,-^BATLiT  J,    The  residence  in  it. 

ciaeef  £rx  v.  ToeUingiom  (a)  is  deoaive.    Lord  EUmborough^n  (a)AnUp^.6S6. 
jWgiPeBt»  there,  ahows  in  what  caaea  an  equitable  intereat  will 

Ea  pauper  a  right  to  oome  and  reaide  upon  the  property. 
clearly  is  not  such  a  caee,  even  suppoaing  the  pauper'a  wife 
to  have  had  any  equitable  interest.  •**•  HoLaoTD  J.  concurred. 
•^^Ord^r  of  Sesaiona  quashed,  (b) 

m.  Aav  V.  HagtvoriMitghwi^  £<  T.  4  G.4.   1  B.&  C.  684.~  Abuiltahouit 

UpoQ  an  appeal  against  an  order  of  two  justices  whereby  £•  T.  ^°  ^  ^'^^ 

biiwife  and  family,  were  removed  from  5.  to  ft,  the  Seaaiona  con*  Ij^^JJ^J^ihe 

finaod  the  order,  subject,  4rc.    In  the  year  1798  certain  com-  lord^midediD 

iNNioaaPSt  in  purauance  of  an  act  of  parliament  for  the  iocloaure  it  two  yean, 

tf  the  parish  of  H»t  made  their  award,  and  allotted  to  the  Barl  of  md  then  sold  it 

Af:s»  the  lord  of  the  aaaaor  of  H*  an  allotment,  aa  a  full  com*  ^^    J}*f 

KMStJon  for  hia  right  and  intereat  in  the  aoil  of  the  open  fields  e"^^^  '[^ 

aodoonunonable  anid  waste  lands  within  the  manor.    In  the  year  no  conveyance 

IW)^  one  Goodffj^  applied  to  Lord  M.  for  leave  to  build  a  house  was  executed. 

^poo  die  waste,  in  the  pariah  of  H.    Lord  Af.  gave  him  liberty,  in  c  resided  in  it 

vntiag,  to  build  a  house  on  the  place  in  question.  G.  built  there,  on  fi^e  yean,  and 

*e  waste  by  the  road  side,  in  the  same  year,  a  blacksmith's  shop,  JJJJf^JJ '^  ^ 

which  two  yeoM  afterwards  he  sold  to  one  B'%  who  sold  it  to  the  the  lord,  and 

Ftnper  for  ^»    Ho  deed  of  conveyance  was  executed  to  the  then  sold  his 

piaper.  The  pauper  converted  the  shop  inl»  a  dwelliog*houaei  interest.    No 

«bera  be  resided  during  five  yeara,  and  then  aold  it  to  one  fV.  for  «dverBe  dalm 

M.    The  pauper  continued  to  live  therein  aa  tenant  to  W.  for  He]™*|||^( 

f^9  yeara  longer.    During  the  five  yeara  that  dia  pauper  resided  ^uiough  c 

>i  the  bouse  aa  owner*  he  paid  la.  a  year  to  Lord  Mh  as  lord  of  paid  a  con«- 

^  laanor.    The  surveyor  of  the  high  way  a  once  demanded  thia  la.  deration  of  sor. 

la  be  paid  to  him,  but  it  waa  newer  so  paid.    On  the  paaper  ^^^^.^P^' 

taittiag  the  hpuae  W.  went  to  liv*  there,  and  it  is  let  by  W.  to  a  jjj^,^^  ^^ 

^WU  for  S/.  18f.  a  year  at  the  present  time.    No  adverse  claim  n^t  ac^ire,  by 

^  ever  been  made.  —  Abbott  C  J«  now  delivered  the  judgnent  purchaie,  an 

at  the  Court.    We  have  conaidared  of  this  caae»  and  we  ate  of  Interest  or 

(&)  Iw  EtK  9,  Widwerthgr,  atiAr,  pi  ate.     Rex  r.  SlMd«i,  |m#,  pi.  901. 
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emteniBcieDt    OfMnion^  that  the  pauper  had  not  gained  a  settlemeai  in  H^jtuit 
to  omfer  a  wt>    consequeatly,  that  the  rale  for  quashing  the  orders  nnut  be  nade 


tlemeat  within  absolute.  In  support  of  the  orders  it  was  cootended,  tfast  this  vti 
tM.9  G.i.  C.7.  ^  settlement  obtained  by  purchase  of  an  estate  or  interett  is  tia 
^  '  parish^  for  a  consideration  of  SOl*  paid.     Some  discussioo  arose  ii 

to  the  nature  of  the  estate  or  interest  by  the  purchsse  whereof  s 

settlement  may  be  acquired.    But  we  think  the  enquiry  into  UMt 

point  unnecessary  in  this  case ;  because,  upon  the  facts  stated, 

(a)Jmit^6S^  And  on  the  authority  of  the  case  of  Rex  v.  Hamdon-on-the-U^tit 

we  think  there  has  been  no  purchase  of  any  estsAe  or  intereit  ef 
which  we  can  take  notice.   It  is  stated  in  the  case,  that  the  pauper, 
after  his  purchase,  paid  1#.  a  year  to  Lord  M*^  but  no  such  paf* 
ment  appears  to  have  been  made,  either  bj  B.<,  who  soid  to  the 
pauper,  or  by  G.,  who  erected  the  building  and  sold  it  ts  A 
Therefore,  although  the  pauper  might,  in  consequence  of  ibis  pay- 
ment,  have  acouired  the  character  of  a  tenant  from  year  to  yew, 
yet  there  is  nothing  to  give  that  character  either  to  B%  or  G.,  aad 
the  matter  purchased  by  the  pauper  is  the  same  as  in  the  cm 
referred  to.    It  was  there  decided,  that  a  licence  to  occupy  doei ' 
not  operate  as  a  grant,  nor  confer  any  legal   title ;  and  ai  to ! 
equitable  right  or  title,  the  observations  made  by  Lord  £lba> 
borough  are  unanswerable :   "  We  cannot  take  into  our  coaadch  I 
**  ation  what  it  may  be  conjectured  a  court  of  equity  would  da*  | 
*<  termine  in  this  case.    Perhaps  a  court  of  equity  mieht  iotea*  i 
**  fere,  but  can  we  say  with  certainty  that  it  would  ?     We  ongll ; 
"  to  see  that  the  party  has  clearly  an  equitable  interest,  andadtl 
**  merely  such  a  claim  as  might  possibly  induce  a  court  of  equif 
*^  to  interpose  in  some  way  or  other."    Upon  the  ground,  then* 
fore,  that  this  was  not  a  purchase  of  any  estate  or  interest  in  thft 
land  or  building,  we  are  of  opinion  that  no  settlement  was  gaiMi 
—  Order  of  Sessions  quashed.  > 

A  written  661 .  Rex  V.  Geddington,  T.  T.  4  G.  4.  2B.A  C  129.  —  U] 

agreement  was  uppeal  against  an  order  whereby  G.,  his  wife  and  children, 
purchase  of  an  "^"^^^cd  from  Geddington  to  Z>.,  the  Sessions  quadied 
estate,  to  be  order,  subject,  &c.  In  November  1814^  the  pauper,  G.,  I 
paid  for  by  two  then  resident  in  the  parish  of  Geddington,  enterea  into  a  writ 
insulments;  agreement  with  one  N,y  by  which  the  latter  agreed  to  sell  to 
kT  ^iJ**  ^  ■'*  •**'  messuage,  Ac  situate  at  D.,  therein  described,  at  or 
withfn  a  few  ^^  P"^^  ^^  ^^^'*  ^®  ^^  P^^  ^  follows  :  the  sum  of  160^ 
days  after  the  the  SOth  day  of  November  instant,  and  the  sum  of  150^  on 
signing  of  the  24th  June  next,  with  interest  for  the  same,  after  the  rate  oC 
agreement,  and  for  100/.  for  a  year  from  the  date  of  the  agreement.  And 
^  ^"^jj^"^  agreed  at  his  costs  to  make  out  a  good  marketable  title  to 
ofsevenmon^^s.  P'^^^'ses,  and  to  convey  the  same  at  the  costs  of  G.  on  the 
Hie  vendor  was  *^^^^  °c^t>  ^^  pajvaent  of  150/.  with  interest.  And  G.  agreed 
to  make  out  a  M,  to  pay  to  him  on  the  said  30th  November  instant,  the 
good  tide  on  gum  of  160/.,  and  also  the  further  sum  of  150/.,  with  interest 
£  f*^™^^^  ^®  ^^  ^**  *^""®  "^*^'  ^"  having  the  premises  thereby  agrc«^ 
men^nd  to "  ^^  '^'^  conveved  to  him,  G.  And  on  payment  of  the  sum  of  Iw 
convey  the  pre-  ^'  ^^^^  ^^  ^®  1*^^  '^^^^  ^^  possession  01  the  premises ;  but  in  ciM 
mises;  but  the  default  should  be  made  t>y  him  of  pajrment  of  the  160/m  M 
purchaser  was  agreement  was  to  be  void,  and  N  was  to  be  at  liberty  to  sell  tij 
^^J^^^^  premises  on  the  5th  December  next.  The  sum  of  !€»/►  ww  P*J 
£swmentof  ®°  ^®  ^y  «PPO"'*ted,  and  full  possession  then  given  by  Nn  •■■ 
tlie  first  instal-    ^^^  pauper  reaided  in  the  house  in  />.  for  a  year  and  a  half;  snd 
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iipiranb,  imneAietelj  subsequent ;  but  be  never  paid  the  1301*  meat.    The 
M  agreed  to  be  paid  on  the  d4th  June^  nor  was  any  convejanoe  purcbaaer  paid 
ewr  executed.  An  action  at  law  was  brought  by  JV.  for  the  150^. }  tbefint  insud- 
biit  afterwards  by  an  agreement  between  the  parties  the  same  ^^U  aod  ww 
was  diacontioued;    N.  paying  the  costs  and  returning  to  the  '?^  ^"^  P<M9eB- 
paoperSO/.  of  the  said  I60l.  and  the  pauper  agreeing  to  give  up  tinuedlnm- 
die  contract  and  the  possession,  which  was  accordingly  done,  session  for  a  * 
-BatlbtJ.  In  cases  relating  to  the  law  of  settlement,  the  year  and  a  half 
muner  of  determining  any  particular  point  is  not  so  important,  ^^  ^  l**^ 
ai  it  is  that  the  decisions  should  be  uniform  and  consistent.     For  ||^^'°«°t  was 
IS  that  law  is  admininstered  gratuitously  by  a  most  respectable  My^ooDveyanoe 
aad  meritorious  body  of  magistrates,  whose  habits  and  duties  are  ever  executed ; 
not  likely  to  make  them  acquainted  with  the  nice  distinctions  of  «nd  the  pur- 
tbe  courts  of  equity,  it  is  desirable  that  they  should  have  cases  c^«er  after. 
Kttied  upon  plain  grounds  for  their  direction,  rather  than  that  !I*"^  ^^  ^^ 
dwy  should  be  called  upon  to  entertain  and  decide  difficult  um>nreceiTinir 
miestioDs  of  equitable  law.    The  question  in  this  case  arises  on  backpaitof  t& 
■e9G.  l.r.  ?•  §  5«,  by  which  it  is  enacted,  **  that  no  person  shall  first  instalment: 
**  be  deemed  to  acquire  or  gain  any  settlement  in  any  parish,  for  or  Held,  tluit 
•  by  virtue  of  any  purchase  of  any  estate  or  interest  in  such  parish  ^!J^^'  ^"" 
"  vhsreof  the  consideration  for  such  purchase  doth  not  amount  to  cfalw^  did^not 
**  the  sum  of  SO/.,  bondjide  paid."  There  must,  therefore,  either  be  acquire  an 
ID  estate  or  interest  purchasbd  ;  and  by  the  latter  word  I  under-  equitable  estate, 
Mand  a  definite  interest,  for  which  the  party  contracts  at  the  time  of  «>  as  to  gain  a 
■aking  the  contract.    If  the  question  raised  were  res  integra  I  ■^•*}«™fn* 
jkuld  be  disposed  to  hold  that  the  legislature  meant  a  legal  "7.  $5r^ 
iaterest  only.     It  has  been  decided,  however,  that  a  cestui  que 
bi^  has  a  sufficient  interest  in  land  to  gain  a  settlement  under 
Ihis  statute,  and  I  feel  bound  to  adhere  to  those  decisions ;  but 
kere  may  be  a  distinction  between  an  equitable  estate  and  a  mere 
iquitable  right,  and  that  is  adverted  to  by  my  brother  Hdroydy 
lithe  case  of  Rex  v.  Toddingion,  {a)    The  case  of  Rex  v.  Lang  f a) Ante  1  6S6 
tmningion  (I)  is  expressly  in  point  with  the  present,  and  shows,  that  ^  .  .     'F^ ' 
I  cases  of  constructive  trusts,  a  settlement  is  not  gained  by  the  ^^  ^ \?^ 
Phti  que  trusts    The  agreement  there,  indeed,  was  by  parole,  BaileyT 
M  that  circumstance  formed  no  ingredient  in  the  judgment  of 
he  court.     The  principle  of  the  decision  was,  that  a  court  of  law, 
wrhaps  in  ignorance  of  what  a  court  of  equity  would  xlo  under 
be  circumstances,  held  that  it  was  not  the  case  of  a  mere  naked 
fostee  and  a  cesiui  ^e  trust ;  for,  until  the  payment  of  the  full 
irchase-money,   the  vendor  had  a  beneficial  mterest,  and  was 
uething  more  than  a  trustee ;  and,  therefore,  that  no  settlement 
Is  gained.     There  is  one   distinction  between  the  two  cases* 
i  the  case  cited  it  does  not  appear  when  the  residue  of  the 
vebase-money  was  to  be  paid ;  whereas  in  this  case  part  was 
ad  on  the  SOth  Novemberf  and  the  residue  was  to  have  been 
lid  on  the  24th  June.     And  it  is  said,  that  during  the  interval 
e  pauper  was  irremovable ;  but  I  think  he  was  not  irremovable 
1  the  24th  Junet  because  it  was  not  his  own  estate,  either  at 
r  or  in  equity,  until  he  paid  or  tendered  the  residue  of  the 
rchase-money ;  and  that  being  so,  I  am  of  opinion  that  there 
a  no  settlement  gained  in  P.,  and,  therefore,  the  order  of 
ssions  roust  be  confirmed. —  Holroyd  J.    I  am  of  opinion 
It  this  was  not  to  be  considered  the  estate  of  the  pauper,  either 
law  or  equity,  so  as  to  give  him  a  settlement  under  the  con- 
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tmcl  which  ii  stated  in  tbe  came.  Wliether  if  \bt  vendee  bid 
paid  or  offiored  to  pay  the  remainder  of  the  purcfaate^iacniQf » « 
equitable  eatato  wouU  have  been  gained*  ao  aa  to  ffivea  aettb- 
meot*  ia  a  Tory  diiSerent  question.  The  caaes  which  have  beai 
cited  show,  that  where  the  vendee  has  performed  the  contract  in 
p«rt»  and  haa  offered  to  pay  the  remainder  of  the  purchafe-noQey, 
the  vender  then  beoomea  a  trustee  for  the  vendee,  and  a  coart  tf 
equity  will  compel  a  specific  performance.  The  case  of  Ik 
Kmg  V.  Loi^  Bennmgt&n  seems  to  me  to  have  been  propeilj  de- 
cided, and  to  govern  the  present.  There,  indeed,  the  cootmet 
was  by  parole,  and  it  did  not  appear  that  the  vendee  was  to  haie 
poasession  for  a  specific  period  of  time;  but  these  distincuosi 
were  not  relied  upon.  Here,  time  is  given  till  Jan^  wbea  the 
residue  of  the  purchase-money  is  to  be  paid  ;  and  it  is  agreed  tbik 
the  vendee  should  have  possession  till  that  time.  The  effect  of 
which  is  merely  thi8»  that  it  might  or  might  not  amount  toadeaiie 
fipt  that  time ;  but  there  is  not  sufficient  found  in  the  case  to  ihof 
that  there  was  «  renting  of  a  tenement  of  \0l.  annual  value.  Boi 
it  is  aaid,  that  at  all  events  there  was  a  purchase  of  an  iaterestfiv 
six  months ;  it  does  not,  however,  appear  how  much  was  to  bt 
paid  for  that,  or  that  the  pauper,  in  purchasing  that,  acquii^ai 
interest  in  land  to  the  value  ot*  SO/.  If  the  contract  was  rescinded 
by  the  fault  oC  the  vendor,  it  is  questionable  whether  any  thiag 
eottld  be  recovered  for  the  possession  during  the  six  months.  Fs 
these  reasons  I  think  that  no  settlement  was  gained  in  I).— 
Bjest  J.  It  has  long  been  settled  that  an  equitable  estate  wiilwr 
tjsiV  the  words  any  etMe  orinierest  in  the  9  (j.  1. ;  but  it  mwtbt 
a  clear  and  absolute  equitable  estate;  such  an  estate  as  a  court 4 
equity  would  put  the  person  claiming  it  into  the  complete  paafli 
sion  of,  and  protect  him  against  any  attempta  to  disturb  mm 
enjoyment  of  it.  A  court  of  equity  could  not  give  possesasa  It 
a  purchaser  who  had  not  paid  the  purchase*money,  or  keep  bin 
ia  posaession  if  he  were  put  in  against  the  legal  claim  of  the  veodsi* 
Such  a  purchaser  haa  only  an  inchoate  right,  vrhich  is  not  leSf 
deved  a  perfect  equitable  estate  until  he  has  paid  all  that  be 
has  stipulated  to  pay.  Where  purchasers  have  been  resi^ 
to  pay  the  price,  and  tendered  it  to  the  vendor,  cases  biw 
occurred  in  which  very  nice  qiieatieiis  have  arisen,  whether  tb^ 
are  entitled  to  a  conveyance.  The  busineea  in  which  we  are  m* 
eupied  in  this  court  does  not  qualify  us  for  the  decision  of  wA 
points.  But  if  we  are  incompetent,  how  much  more  so  mfl^ 
these  be  who  compose  the  Courts  of  Quarter  Sessions?  «>' 
these  things  caIUM>^be  submitted  to  us  until  they  have  first  hflfll 
decided  upon  by  them.  I  sayt  therefore,  with  my  brother  Bat^^'^ 
(a)Atue,p\.^SA.  the  oase  of  the  The  King  v.  HomdoH-M^tke-HUl  (a),  "  we  essoin 

«<  know  how  a  Court  of  equity  wiU  deal  with  such  a  case ;"  and  Uat 
I  do  not  see  that  the  pauper  had  any  equitjd)}e  estate ;  certainij 
not  such  a.  pevfect  eoe  as  ceofers  a  settlement, — Order  ess- 

fir  mad 

A  widow.be.  66*  M^  V.  Jtf^rihoeaU Baueth  E-  T.  5  G.4,  S&&  C.7a*»j 
fore  attignment  AT.  jR.,  widow,  and  her  six  children^  were  removed,  from  iV.  to  is* 
of  dower,  has  Upon  appoid,  the  order  was  quashed,  subject,  &c.  /?•»  ^ 
not  such  an  in-  ^^^r's  husband,  died  in  Majfc  182SI,  seiaed  of  a  freehold  opW 
Sd  of  Wwch  *••*"«  *^  ^"^^  •»  ^-  Dw**"  ^w  ^^^  barred,  but  U  has  n^ 
she  is  dowable    ^^^^  assigned,  nor  have  any  steps  been  taken  for  that  fm^ 
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The  h^r  it  law  has  been  from  the  time  of  <hii  Wrtfc  «i  idiot,  nftd  ttto^im- 

«t  R,\i  deadi  was  21  years  of  age.    In  tiie  year  1890^  long  sAer  ?^^  ^ 

iteaiarTiage  of  IS.  and  M.  the  estate  was  mottgagedi  fiir  a  term  of  ShJS?^ h?  uLi 

10903fie&n  by  /{.,  to  seottre  the  payment  of  100/L    The  mortgagee  ijes.         ^"^ 

received  from  the  tenant  the  f»il  half  vear*s  rent,  vhich  aoanaed 

sfter  the  death  of  R.  at  Mickadmas  fast,  out  of  wifaioh  he  paid 

thesam  of  9/L  to  the  pauper  M.,  and  took  from  her  the  ibfiowh^ 

receipt ;  "  The  7th  DeemiAer  1822,  reraved  of  the  i>eir  at  law 

«  of  my  lute  husband,  ILy  deoeased,  the  sum  of  9/.,  by  the  paynseot 

*'  sf  «^.,  (the  tenant,)  being  my  third  share,  as  his  widow,  of  the 

^  half  year's  rent  of  the  freehold  part  of  his  eatttte  at  7".  common, 

**1d  Al,  doe  Michadmoi  last."  R.  lived  in  M.^  and  after  his  death 

the  piopec,  his  widow,  resided  in  that  parish  for  some  months, 

snd  then, hired  and  lived  in  a  cottage  in  iV.,  which  was  not  on 

the  husband's  estate.    Before  her  residence  of  40  days  had  been 

completed  in  that  parish,  she  became  chargeable,  and  was  re- 

fliSTed. — AvBOTT  C.  J.    The  case  of  Rex  v.  Paingodck  (a)  was  (a)ifiii0,pl.«s7. 

itionger  in  favour  of  the  settlement  claimed  than  the  present 

cue :  for  there  the  pauper  had  actually  resided  upon  the  pro- 

]Kr^,  out  of  which  the  claim  to  a  settlement  arose.    I  think  k 

n  our  safest  course  to  abide  by  that  decision.    If  we  consider 

the  nature  of  the  widow's  right  to  dower  before  assignment,  it 

iriU  be  seen  that  she  had  not  any  right  either  legal  or  equitable 

to  the  land.     Her  legal  right  was  to  haive  dower  assigned,  her 

equitable  right  to  have  an  account  of  the  rents  and  profits.    But 

«  Bix  V.  J^ksneil  (6),  a  right  of  that  nature  was  held  insnfficient  (b)Jnu,^h6S9. 

tD  confer  a  settlement.     Upon  the  authority  of  those  two  cases, 

-tut  particularly  the  former,  that  being  a  ease  of  dower,.  I  am  of 

apinion  that  the  widow  of  A.  had  not  any  right  to  jreside  in  the 

pariBh  of  A^.,  and  that  the  order  of  Sessions  must  be  quashed.-— 

Older  of  Sessions  quashed. 

66S.  Rexy.  UantUlio  Grossmnyy  E.T.  7G.4.  5B.&C.461.— -  A  made  a  parol 
l^an  appeal  against  an  order,  whereby  W. £.»  his  wife,  and  agreement  witii 
duldren,  were  removed  from  Si.  P.  to  Zr.,  the  Court  of  Quarter  B,fortiiepiir- 
SesBions  confirmed  the  order,  subject,  &c.     IF.  E.  was  born  in  fj^  *^*  ^'°^' 
the  parish  of  JL.,  and  he  also  gained  a  settlement  in  the  parish  by  draTibr  4^'a 
biting  ai\d  service.    The  parish  of  L.  relied  on  shewing  a  subse-  took  possesnon, 
i}uent  settlement  in  a  third  perish,  namely,  S.    In  181 6' the  pauper  and  paidsof. 
Dade  a  parol  agreement  with  one  C,  for  the  purchase  of  a  cottage  <»>  account,  and 
ind  garden,  in  the  parish  of  8.,  for  the  sum  of  4tf.    Under  this  '"^^^  «'» ^ 
Bsstract  he  took  possession,  and  paid  C  90^.  on  account;  no  coiV'  ^!J!^^*ce  waa 
iwyance  was  ever  executed.    After  the  pauper  had  been  in  pos-  executed. 
Kttion  12  months,  living  and  sleeping  in  it  with  his  wife  and  AfVer  A  bad 
ialdren,  he  sold  the  property  for  40/.  to  fK,  to  whom  he  gave  up  been  in  pones- 
KMession,  and  afterwards  paid  the  remaining  W.  to  C.    The  ?*»»  '*  months, 
Maper  never  was  in  possession  of  the  premises  after  he  .had  paid  ^JZf^^  40Lto 
he  whole  of  the  purchase  money.     fV.  is  now  in  possession  of  the  c,  to  whom  he 
Mtage  and  garden.    The  question  for  the  opinion  of  this  Court  gare  up  poa- 
i^aa.  Whether  the  pauper  gained  a  settlement  in  S.? — Bayley  J.  session.    A 
t  is  very  desirable  to  adhere  to  the  language  of  the  act  of  parlia-  J?*!^!^!?*'* 
Bent,  and  to  the  construction  put  upon  that  language  in  decided  ^^^      _  ^ 
ates.    The  statute  9  G.  1.  c.  7.  s.  5.  cuacte,  "  That  no  person  shall  chase-money  to 
'be  deemed  to  acquire  or  gain  any  settlement  in  any  parish  for  pr  B:  Held,  that 
^  by  virtue  of  any  purchase  of  any  estate,  or  interest  in  such  A  did  not  gain 
'  paridi,  whereof  the  consideration  of  such  purchase,  doth  not  »"y  settlement 
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hf  ^tm  poidiMe  ^*  amount  to  the  sum  of  M.  bond  Jjde  paid.*'  There  moit;  there- 
of ftfty  estete  or  fore»  be  a  purchase  of  an  estate  or  interest,  and  by  the  latter  word 
^^'•^  wiAiii  ,m,g^  jjg  understood  some  specific  definite  interest,  and  the  party 
Tl^Ts  ^  '  contracting-  must  become  the  purchaser.  Rex  w.Lat^Benniug' 
'  ton  (a)  and  Aexv.GM£e/»ffg^on  (6)  establish,  that,altliough  an  equitable 

(S}^ii«e,pl.66i.  ^t^te  is  sufficient  to  give  a  settlement,  still  the  purchase  must  be 

completed :  and  that  if  it  be  not  an  estate,  but  an  eauitabie  rigbt 
only,  no  settlement  is  gained.  The  principle  deducible  from  tboK 
cases  is,  that  the  relation  of  trustee  and  catui  que  tnut  must  be 
created  in  order  to  give  a  settlement  by  the  purchase.  In  Rex^. 
Geddingtott  the  agreement  was  to  purchase  an  estate  for  310^.,  of 
i^ich  160^.  was  to  be  paid  on  the  30th  Ntroember,  and  1501.  on  the 
24th  June  then  next.  The  latter  sum  was  never  paid  ;  the  pauper 
resided  a  year  and  a  half,  and  afterwards  the  contract  was  re- 
scinded. There,  by  paying  150^.,  a  perfect  equitable  estate  would 
have  been  acquired;  but  it  was  never  paid,  and,  thereforcy'the 
pauper  was  held  never  to  have  had  a  perfect  equitable  estate. 
Here  the  pauper  had  paid  30^.,  and  bv  paying  10^.  more,  he  would 
have  performed  all  he  was  bound  to  do,  and  would  have  acquired 
a  per&ct  equitable  estate.  During  the  whole  time  the  pauper  vn 
in  possession,  in  this  case,  he  might  have  been  removed.  He 
never  was  the  purchaser  of  an  estate  or  definite  interest.  It  hss 
been  ingeniously  argued  that  the  payment  of  the  lOl.  would  Inie 
given  the  purchaser  a  right  to  demand  a  conveyance,  and  that  as 
it  might  have  been  made  at  any  time,  the  payment,  when  made, 
related  back  to  the  time  when  the  occupation  began  ;  and,  there- 
fore, that  the  estate  by  relation  was  the  estate  of  the  purchaser 
from  the  time  when  his  occupation  commenced.'  I  think,  how- 
ever, that  for  the  purpose  of  gaining  a  settlement,  such  a  pajmeat 
-did  not  give  him  the  estate  ab  initio^  but  only  from  the  time  wbca 
the  payment  was  actually  made.  The  expression  of  my  brotbcr 
Holroyd,  in  Rex  v.  GeddingtoHt  as  to  the  vendee  having'acquired 
a  settlement  by  having  paid  or  offered  to  pay  the  remainder  of  the 
purchase  money,  must  be  understood  in  that  sense. — Holroto  J. 
I  think  there  is  no  distinction  between  the  cases  of /^ex  v.Bn- 
nington  and  Rex  v.  Geddington  and  the  present  case.  Tlie  pauper 
in  Uiis  case  never  was  in  possession  of  the  estate  after  he  had  pan! 
the  10^.  He,  therefore,  never  came  to  settle  upon  his  own  estate. 
A  tender  of  the  purchase  money,  perhaps,  might  have  been  eqoi- 
valent  to  payment,  on  the  principle  that  an  ofier  to  perform  ii 
•equivalent  to  actual  performance ;  but  then,  in  that  case,  in  order 
to  give  a  settlement,  the  purchaser  at  the  time  of  the  tender  most 
have  had  a  right  to  continue  to  hold  the  premises.  Here,  at  tbe 
time  when  the  paynient  of  the  residue  was  made,  the  purchaser 
had  no  right  to  hold'  the  possession  of  the  premises.  — LirrU" 
DALB  J.  concurred.-—  Order  of  Sessions  coi^nrmed. 

III.  Of  the  Value  of  the  Estate. 

Tfacpurehmof      664.  St.  PauFs  Waldon  v.  Kempton,  E.  T.  ISO.  I.  Foley^^ 
s  copyhold         _  ^.  purchased  a  copyhold  tenement  in  St.  P.'s,  which,  witk 

•**-Ariirfi **'  ^®  ^°®  *°^  ^®^  P**^  ^®  ^^®  Court,  amounted  to  3<V/  and  the 
iindl££m-  officers  of  the  parish  of -AT.  gave  him  2/.  towards  paying  hiafiae 
on  amount  to     ^^^  ^^^  •  ^^  ^^  insisted  that  this  was*fraudulent,  and  not  a  gooii 

(a)  A  MS.  case  refeired  toby  Air.  J.  Bailey,  9  B.  &  C.  132. 
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parchaw  witbin  the  statute  of  9  6. 1 .  sufficient  to  gain  a  settle-  g^^,  {,  gufldent 

meot.— 'The  wholb  Court  said,  that  they  could  not  take  notice  forthepurpoaei 

of  its  being  fraudulent,  unless  the  justices  had  adjudged  it  so.  or  settlement,   ' 

unless  it  be  found  to  be  a  fraudulent  purtfaase/ 

665.  Rex  v.  5/.  Mary,  Whitechapel,  T.  T.  S  &  9  G.  2.  Bitrr.  A  lease  of  so 
S.  C.  55* —  The  pauper  having  a  leasehold  of  5/.  per  annum  value  y*"^  of  acot- 
in  Af.,  for  the  terra  of  50  years,  for  which  he  paid  only  6d.  per  ^^^"^^  ' 
aunum  reserved  rent,  he  went  and  lived  there  upon  it,  and  was  a  year'rent,  upon 
housekeeper  25  years,  and  then  sold  the  remainder  of  his  term,  which  the  pur- 
8Dd  all  his  interest  therein,  for  32/.  —  The  Court  held  this  to  be  chaser  resides 

s  Tenr  plain  case,  and  that  the  settlement  of  the  pauper  was  at  *o«"25  years, 

M.,  for  that  the  selling  the  leasehold  made  no  difference.  ISf  i^ri^w 

of  the  term  for  32/.  is  an  estate  of  sufficient  value  to  gain  a  settlement. 

666.  Rex  v.  Tedford,    T.  T.  8  &  9  G.  2.  Burr.  S.  C  57.  —  G.  If  a  roan  pur- 
was  settled  at  T.,  and  contracted  with  A.  for  a  house  and  curtilage  ^*^  •  **«"« 
in  IV.  for  39/.  which  was  conveyed  to  G.  and  his  heirs  accordingly,  JJjf  g*^"^^* 
in  consideration  of  S9/«     G.  paid  9/.  and  B.  paid  the  remaining  p^.  Q^j'  gf^ 
SOf.  to  A.f  by  G.*s  order.     The  conveyance  was  dated  2d  Ma^  himself,  the 
17dOj  but  was  not  executed  till  the  i9tli  of  May  I7S0.     Upon  the  remainderbdng 
18th  of  June  1730  G.  mortgaged  the  premise's  to  B.  by  demise  P"^  ^<>'* '»'™  *>y 
for  1000  years,  under  a  proviso  to  be  void  on  payment  of  the  ^homli  ^  oru 
money  in  a  year.     G.  continued  in  possession  about  four  years  gag^d  the  pre- 
after  the  mortgage ;  and  then  B.  entered,  by  virtue  of  the  said  mises,  as  a 
mortgage  and  a  release  of  the  equity  of  redemption.     G.  being  aecurity,  and 
thus  out  of  possession,  was  removed  to  T-  —  Lord  Hardwicke  :  ^^^»  "^^  **>• 
This  is  a  new  case.    The  question  is,  Whether  it  is  within  9  G.  1.  ^^"^^  **^ 
C.7.?  and  it  does  not  appear  to  me  to  be  within  this  act.     The  act  entereTunder 
says,  that  ^*  none  shall  gain  a  settlement  by  virtue  of  any  purchase,  his  mortgage, 

'*  whereof  the  consideration  doth  not  amount  to  the  sum  of  30/.  ud  turned  out 

"  bond  fide  paid,  for  any  longer  term  than  he  shall  inhabit  in  such  the  purchaser; 

-  -  -  -       -  yetthbisa 
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I  file  paid  to  him,  it  is  not  within  this  act.     Now  in  the  pre-  gain  a 

sent  case  the  consideration  was  39/.,  and  was  bond  fide  paid  to  the  ment. 
vendor;  and  it  would  be  pretty  hard  to  say  that  tne  justices  had 
a  power  upon  this  act  to  inquire  whether  the  purchaser,  borrowed 
the  money  or  not.  It  is  a  common  case  to  borrow  money  to  make 
purchases ;  nothing  is  more  frequent  than  borrowing  a  sum  to  / 

make  up  the  price.  —  The  other  Judges  concurred. 

667.  Rex   v.   Stockland,    H.  T.    15  G.2.    Burr.  S.  C.  169.—  The  mortgagee 

Spillery  the  pauper,  was  settled  in  S.     Salter,  of  C,  being  pos-  *''***™f^ 

Mssed  of  a  house,  orchard,  and  garden,  containing  an  acre,  in  C,  ]^''^^^^^ 

for  the  residue  of  a  term  of  years  determinable  on  three  lives,  f^  interest,  and 

which  cost  4(V.,  by  indenture  mortgaged  the  house  and  premises  is/.  lOt.  more 

to  Spiller,  during  the  residue  of  the  term ;  subject  to  redemption  by  bond  and 

on  payment  of  15/.  with  lawfuV  interest  on  a  day  therein  men-  wmple  contract, 

lipned,  and  passed  in  the  lifetime  of  Salter.     Salter  afterwards  J^^^J^I^ 

died  intestate ;  at  the  time  of  whose  death  one  of  such  lives  was  mortgagor, 

dead ;  and  there  was  then  due  on  such  mortgage  the  principal  sum  takes  out  ad- 

of  15.,  and  ll.lOs.  for  two  years'  interest  thereof.     The  mortgage-  ministration  as 

monies  being  then  not  paid,  and  Salter  being  also  indebted  to  •  principal 

^pilkr,  by  bond  and  simple  contract,  in  the  sum  of  18/.  lOs.,  ^^'^^ 

^Baking  in  all  35/.,  SpiUer  agreed  with  the  widow  of  Salter,  that  ,^  biomcs  ' 

id  case  she  would  renounce  the  administration,  she  should  have  possessed  of  the 
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estite,  gaint  a  the  bousehold  goods ;  which  was  done  accordtncily :  and  on  ber 
settlanentbya  renunciation,  Spiller  tjook  letters  of  administration,  as  princiiN] 
i]^l^n^40  creditor,  to  Salter^  and  thereupon  entered  upon  such  house, 
^y^  orchard,  and  premises,  (which  were  then  appraised  at  25/.,)iod 

Str.i]6S.  possessed  himself  thereof,  and  also  of  a  cyder-wriog,  appraised  tt 

21.    The  rest  of  the  effects,  which  were  appraised  at  l/.,  he  per* 
mitted  the  widow  to  keep  and  retain  to  her  own  bouse,  poreoaDt 
to  such  agreement*    SptUer  then  removed  into  the  parish  of  C^ 
and  settled  in  the  house  and  premises,  and  was  offered  90/.  for  the 
same,  and  continued  to  dwell  therein  eight  3rears,  when  the  estate 
determined ;  nevertheless,  he  continued  in  the  house  till  he  wsi 
removed.  —  The  Court  were  unanimous  that  he  was  legally  set- 
tled in  C.    The  consideration  he  has  bond  fide  paid  exceed  the 
sum  of  30/.,  and  he  remained  upon  the  estate^  irremovahle,  40 
days.     It  is  clearly  within  the  words  of  the  act. 
Hiegomgivea        668.  Rex  w.  Dunchurch^  H.  T,  6G.3.  Burr.  S.  0.555.-1. 
for  an  estate  is    was  duly  certificated  from  Z).  to  S.,  where  he  resided  with  his  wife 
the  tniemterim  gmi  family  to  the  time  of  his  death.     Upon  the  trial  of  this  appcsl, 
if  t^t^be^uiXr  ^^  appeared  hy  parol  evidence  of  the  pauper  and  her  son  only,  ihst 
80^.,  no  settle-    about  25  years  since,  the  pauper  and  her  husband,  the  said  Ti, 
ment  can  be       were  joint  purchasers  of  a  house,  yard,  and  garden-place,  at  &, 
gained  in  re-      and  paid  for  the  purchase  thereof  19/.  and  upwards;  and  T.Iiid 
spect  oi  mhte-     out  about  15/.  more  to  put  it  in  repair,  and  built  a  new  shopos 
^wn^MifiroM-    pj^rt^f  ^he  premises,  and  was  taxed  after  the  rate  of  a  tenemeot 
ac  Black         ^^  ^'  value  for  the  first  two  years  afler  he  bought  it,  and  resided 
Rep.  596.  598.  ^^  ^^  purchased  premises  till  the  time  of  his  death.    Afler  r.'i 

death,  his  widow^  the  pauper,  continued  in  possession  of  the  houie 
and  premises  for  about  10  months,  and  then  went  to  service  f<ir 
about  five  years ;  and  during  that  time  she  let  the  premises  to  ber 
son  E.  for  1/.  a  year,  but  declared  she  could  have  let  it  for  l/.lQfc 
a  year,  or  more,  to  other  persons.  The  pauper,  when  she  left  ber 
service,  which  was  about  three  years  ago,  returned  to  her  hoM 
at  5.,  and  soon  after  sold  the  garden-place  for  20/.  Ss*  6d.;  anl 
about  the  same  time,  by  deed  of  gifl,  gave  to  her  son  ^.nsrttf 
the  yard,  being  10  yards  in  length,  and  six  in  breadth,  for  nimto 
build  a  house  upon.  It  also  appeared  by  indenture  of  feoffmeDt» 
dated  the  8th  of  November  1763,  (which  indenture  was  produced 
and  approved,)  that  the  pauper,  in  consideration  of  natural  lo^ 
and  affection,  and  of  10/.,  granted  the  residue  of  the  said  preruistt 
to  her  son  E.  and  his  heirs,  to  the  uses  following ;  viz.  astotbc 
parlour,  chamber  over  it,  and  the  pantry,  part  of  the  premises,  ta 
the  use  of  the  pauper  for  her  life,  sans  waste ;  remainder  to  £•  ii 
fee ;  and  as  to  the  residue  of  the  premises,  to  the  use  of  thettid 
E,  in  fee ;  and  E.  covenanted  to  keep  the  whole  of  the  premiNi 
in  repair.  It  also  appeared  by  parol  evidence  that  the  paup^ 
continued  to  dwell  in  that  part  of  the  house  which  was  so  limited 
to  her  for  her  life,  till  she  applied  to  the  parish-officers  for  relief; 
and  bein?  told  by  a  justice  that  she  could  not  be  removed  fron 
that  pari^  to  2).,  whilst  she  continued  to  live  on  her  own  freeholdi 
she  thereupon  went  out  of  her  o^vn  house,  for  a  little  time  before 
she  was  removed,  and  went  t  j  Lor  daughter's  house,  which  is  n 
the  same  parish,  and  let  her  house  to  Tier  son  for  6t/.,  and  «* 
relieved  at  her  daughter's  house,  by  the  parish-officers,  absut  i 
week,  and  then  removed  from  thence,  by  order  of  two  justices,  to 
2).,  as  the  place  of  her  last  legal  settlement,  notwithstanding  ^ 
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tlien  was,  as  aforesaid,  entitled  for  her  life  to  the  premise  she 
west  out  ofy  in  order  to  her  being  relieved  and  removed  by  order 
to  the  parish  of  2>.  —  Lor]>  Mansfield  :  The  whole  question  is, 
Whether  this  woman  was  a  bona  fide  purchaser  of  an  estate  of  SOl. 
value?  She  cannot  be  presumed  to  come  to  it  by  descent  or  ex- 
ecutorship, or  any  such  like  act  of  law,  because  the  contrary  ap- 
pears ;  and  a  presumption  only  stands  till  the  contrary  be  proved. 
The  case  of  Rex  Y.Benjoe(a)  was  adjourned^  and  no  determination 
appears  on  the  record  in  the  office,  and  therefore  that  case  is  no. 
authority.    I  cannot  think  the  act  of  9G.  1.  can  be  construed 
in  the  manner  that  it  has  been  now  attempted ;  it  draws  the  line 
according  to  the  purchase-money :  the  letting  in  any  thine  that  is 
lubaequent  woulu  overturn  the  whole  act;  the  act  takes  the  value 
of  the  purchase  from  the  purchase-money  actually  paid.    In  the 
Tedford  case,  of  the  mortgage-money,  it  was,  in  met,  a  purchase 
ofao  estate  of  the  value  of  39/.,  though  the  purchaser  might  bor- 
row part  of  the  money,  upon  mortgage,  to  pay  for  it.  —  Wilmot  J. 
Here  the  husband  and  wife  appear  to  have  been  joint-purchasers 
U  years  ago ;  they  took  jointly,  and  by  entirety,  not  by  moieties : 
if  so,  she  can  only  stand  in  the  same  situation  as  her  husband  did, 
which  is  that  of  a  purchaser.     No  money  afterwards  laid  out  can 
make  the  prior  purchase  to  have  been  of  a  greater  value  than  it 
lieallj  was  at  the  time  of  making  it.    Before  9  G.  1.  people  pur-> 
chased  small  interests,  and  they  purchased  collusively.     To  ob- 
tiate  these  two  inconveniences,  the  act  makes  the  criterion  to  be 
M.  bond  fide  given,  be  the  real  value  more  or  less ;  surely,  subse- 
quent improvements  cannot  be  considered  with  a  retrospect.    As 
to  removing  a  person  from  their  own,  she  became  an  object  of 
lemoval  as  soon  as  she  had  let  it  to  her  son ;  therefore  this  case 
i|  not  *like  that  of  Sovston  and  Sydbury  (5),  Where  the  man  all   (6)Poii,pl.(>75. 
ilong  resided  at  the  public-house*    I  am  of  opinion  that  she  eained 
ao  settlement  under  this  freehold.  —  Yates  J.  We  must  take  the 
whole  case  together ;  and  from  that  it  appears,  that  this  was  a 
joint  purchase  by  husband  and  wife,  and  therefore  we  must  con- 
ader  ner  as  a  purchaser.    The  act  of  9  G.  1.  is  as  plain  and  clear 
ai  possible,,  that  it  must  be  a  purchase  of  30/.  value  at  the  time  of 
the  purchase ;  and  as  the  sti^tute  has  made  this  criterion,  we  have 
no  authority,  nor  is  there  any  reason  for  us  to  depart  from  it.  — 
Aston  J.  declared  hb  concurrence.  —  Whereupon  the  Court 
unanimously  declared  the  order  of  the  two  justices  removing  the 
pauj>er  from  S*  to  2).,  and  the  order  of  Sessions,  confirming  the 
lame,  to  be  affirmed. 

669.  Rex  v.  Mattingly  (c),  T.  T.  27  G.  3.   2  T.  fl.  12 —  On  the  Where  A.  con- 
18th  of  June  1769,  the  pauper,  W.  W,,  the  husband  of  Elizabeth,  twctedforthe 
nd  the  father  o^  Daniel,  mentioned  in  the  order  of  removal,  came  ^""^u^i^ 
into  the  parish  of  M.,  with  a  certificate  of  that  date  acknowledging  £^39^,  mort. 

(a)  The  case  of  Rex  v,  Benjoe  was  Court  said,  that  when  be  had  bought 

Ann:  The  father  of  the  pauper  pur-  the  land,  and  laid  out  the  money  io 

■hued  an  acre  of  freehold  land  in  improving  its  value  to  more  than  30^., 

ieiyoe,  and  paid  25/.  for  the  purchase,  he  was  to  be  considered  as  a  purchaser 

H«  built  a  house  on  it  for  his  own  within  the  statute  to  that  value,  and 

liibitation,  on  which  he  laid  out  a  con-  that  hu  residence  thereon  had  gained 

■denble  si|m  of  money,  and  then  sold  him  a  settlement  in  Ba^* 

ibc  house  and  land  for  lAOf.;  but  he  (c)   And  see  Rei  «.  Olney,  poU, 

^  never  rated  to  the  taxes  for  the  pi.  67S. 
Dine  mondiB  he   lived    there. -*  The 
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gaged  to  an-  them  to  be  settled  in  the  parish  of  f/.  They  continued  to  live  la 
other  person  for  the  parish  of  Af,  until  the  time  of  the  order  of  removal.  Whilst 
32/.,  and  paid  jjjgy  continued  so  to  reside,  and  a  short  time  previous  to  the 
IdifttedTTthe  3d  August  1780,  JV.  contracted  with  /.  for  the  purchase  of  a 
estate  subject  to  copyhold  tenement,  with  the  appurtenances,  situate  in  Mh  which 
the  mortgage,  copyhold  tenement,  with  the  appurtenances,  had  been,  previous  to 
he  did  not  gain  guch  contract,  mortgaged  to  one  T.  B.  for  the  sum  of  82^.,  and 
a  seftlenien t  by  j^wful  interest,  which  mortgage- money  was  unpaid  at  the  time  of 
rtunderSG.l.  ^^^j^  contract.    The  contract  between  fT.  and  /.  was,  that  W. 

should  pay  the  sum  of  39/.  17*.  6d,  for  the  tenement,  with  the 
appurtenances,  which  last-mentioned  sum  was  inclusive  of  tie 
said  sum  of  32/.  so  due  to  the  mortgagee.  In  pursuance  of  such 
contract,  W.  paid  /.  the  sum  of  7/.  17f.  6d,9  which,  with  the  sum 
of  32/.  to  be  paid  to  T.  B.  by  the  pauper,  made  the  aforesaid  sum 
of  39/.  17*.  6d.  On  the  3d  of  August  1780,  W.  was  duly  admitted 
to  the  premises  (prout  the  admission,  wherein  it  appeared  that  the 
lord  granted  the  estate  on  the  surrender  of  /.  to  fT.,  subject 
to  a  mortgage  surrender  for  securing  30/.  and  interest),  and  after- 
wards entered  into  possession  of  the  premises,  and  continued  pos- 
sessed thereof  for  four  years,  and  during  such  time  paid  2\B* 
two  years'  interest  of  the  said  sum  so  due  on  the  mortgage,  wliidi 
was  aU  the  interest  T.  B»  received  on  the  32/.  afler  the  time  of 
the  purchase.  He  never  paid  off  the  mortgage-money,  and  some 
time  in  the  year  1784,  he  delivered  up  the  possession  of  the  pre- 
mises to  the  said  T.  B,^  the  mortgagee. ---A  shhu  est  J.  The 
only  question  in  this  case  is,  Whether  thepurcbase  made  by  the 
pauper  is,  in  fact,  of  the  value  of  30/.  f  Taking  all  the  facts  dis- 
closed by  this  special  case  into  consideration,  I  am  clearly  of 
.  opinion,  that  it  was  not  a  purchase  for  30/.,  but  only  for  IL  YJi.^ 
fo/  the  pauper  only  purchased  the  interest  of  the  mortgagor  sub- 
ject to  the  mortgage.  Now  the  estate  was  mortgaged  for  33^., 
thefefore  the  mortgagor's  interest  subject  to  that  was  only 
7/.  17^*  6d.y  which  was  the  whole  of  the  pauper's  purchase.  The 
estate  having  been  mortgaged  for  32/.,  the  instant  the  mortgagee 
got  into  possession  he  might  have  gained  a  settlement  upon  it ;  if 
so  the  mortgagee  was  a  purchaser  for  32/.  and  the  pauper  only 
purchased  subject  to  that  charge.  In  the  Tedjbrd  case,  it  irs 
only  decided,  that  if  a  man  purchase  an  estate  for  30/.  bond  fit 
psud,  the  Court  will  not  inquire  how  the  purchaser  came  by  the 
money  ;  but  here  the  purchaser  did  not  bona  fide  pay  30/.,  and 
^  that  circumstance  distinguishes  this  case  from  that  of  Rex  v.  Td* 
{a)AfUe,pl666,Jord.  {a)  If  the  pauper,  previous  to  the  contract  for  the  purchase, 
had  given  the  mortgagee  a  personal  security  for  the  mortgag^ 
money,  then  he  would,  in  fact,  have  bought  an  estate  for  5&n 
though  part  of  the  purchase-money  would  have  been  borrowed 
on  mortgage  ;  then  tlie  words  of  the  statute  would  have  been 
satisfied,  and  the  pauper  would,  consequently,  have  gained  a  settle- 
ment in  the  parish  of  M.  —  Grose  J.  Tnis  case  depends  upoa 
Che  construction  of  the  statute  of  9  G.  1.  c.7-  Now  it  is  to  be 
observed,  that  that  statute  does  not  give  a  settlement  to  a  nan 
purchasing  an  estate  of  the  value  of  30/.,  but  it  enacts,  "  that  do 
**  person  shall  be  deemed  to  acquire  a  settlement  in  any  parisj^by 
"  virtue  of  any  purchase  of  any  estate  in  such  parish,  wbereot 
"  the  consideration  for  such  purchase  doth  not  amount  to  the  suin 
^'  of  30/.  bondjide  paid,  for  any  time  longer  than  he  shall  inbabit 
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"m  saeh  pariffa/'    Then  the  questioo  here  is.   Whether  the 

Siuper  }\u  bordjide  paid  8(tf.  ror  the  purchase  of  this  estate? 
ow,  it  is  not  e7en  pretended  that  the  sum  of  80/.  has  been  paid 
It  all,  bat,  on  the  contrary,  it  appears  on  the  case,  that  no  more 
than  7^  VJt,  6d.  has,  in  pbint  of  fact,  been  paid.  Then  it  has  been 
argued,  that  if  the  vendor  has  been  satisfied  SOl.  for  the  sale  of 
his  estate,  it  is  a  purchase  within  the  statute  9  G.  1.  But  that  is 
not  the  true  construction  of  the  act ;  for  the  question  must  be, 
Whether  the  purchaser  is  able  to  pay,  or  has  bondjide  paid  30/.? 
I  agree,  that  if  he  has  bond  fide  paid  the  purchase-money,  we  will 
not  inquire  how  he  gained  it,  nor  whether  he  mortgaged  the  estate 
for  the  payment  of  it.  That  might  be  a  question  of  fraud  for  the 
consideration  of  the  justices  at  the  Sessions ;  and  if  it  appeared 
to  be  a  fraudulent  purchase,  no  settlement  could  be  acquired  by 
it.  Id  the  case  of  Rex  v.  Tedford^  there  was-a  purchase  for  39/. ; 
the  purchase-money  was,  in  fact,  paid,  and  it  was  the  money  of  the 
pauper,  though  part  of  it  was  borrowed  on  a  mortgage  of  the  very 
estate  which  he  purchased ;  and  that  was  properly  holden  to  be  a 
kntafide  purchase  of  an  estate  for  30/.  But  here  it  cannot  be 
contended  that  the  pauper  gained  a  settlement  in  the  parish  of  M. 
bj  virtue  of  a  purchase  for  30/.>  when,  in  point  of  fact,  that  sum 
has  not  been  paid.  In  order  to  constitute  a  purchase  within  the 
9  G.  1.  the  sum  of  80/.  must  not  only  be  paid  in  point  of  fact,  but 
it  must  be  bond  fide  paid. 

670.  Rex  V.  Scammonden,    M.  T.    SO  G.  8.    3  T.  R.  474.  —  j^  comid^ 
The  pauper  being  legally  settled  in  S.,  entered  into  an  agreement  mioii  eipiwwd 
with  one  H.  for  the  purchase  of  an  estate  in  R.  for  28/.9  and  the  in  the  deed  of 
eonsideration  mentioned  in  the  deeds,  and  in  the  receipt  indorsed,  coiiTeyuiGe, 


WM  28/.;  but  the  appellants  produced  parol  evidence  to  prove  ^;'*"**PJ!J]J* 


that,  before  the  deeds  were  executed,  the  vendor  declared  that  ^^^^  J^ 

IS  the  agreement  was  not  in  writing  he  was  not  bound  by  ity  and  p^,,^  i],ai  501, 

having  since  had  30/.  offered  for  the  estate,  he  would  not  take  lessy  wm  the  nal 

aor  would  he  execute  the  deeds  unless  the  purchase-money  were 

Blade  up  that  sum.     Upon  which  the  pauper  advanced  1/.  15«. 

Bore,  which,  with  5s.  owing  from  H,  to  the  pauper,  was  insisted 

mdettp  the  sum  of  80/. ;   but  the  deeds  were  not  altered,  and  the 

consideration  therein  mentioned  was  left  according  to  die  original 

agreement,  viz.  28/.  The  counsel  for  the  appellants  contended 

that  this  was  a  bond  fide  purchase  for  80/.     But  the  Court  were  of 

^yptnion,  that  no  parol  evidence  could  be  given  to  contradict  th^ 

consideration  mentioned  in  the  deeds.     The  estate  purchased  was 

<he  estate  of  H.'s  wife ;  and  in  the  deed  there  was  a  covenant 

from  //.,  that  he  and  his  wife  would  levy  a  fine  unto  B»  in  fee, 

of  the  premises  at  the  cost  ofB*;  towards  the  expence  of  which 

be  B,  left  in  the  hands  of  his  attorney  4/.  4i.     The  pauper 

^Ided  above  three  months  upon  the  premises,  and  afterwards  sold 

diem  to  his  brother,  </.  B.    To  this  conveyance  H.  and  his  wife 

were  parties ;  and  it  recited  JF/.'s  covenant  in  the  former  deed  to 

levy  a  fine ;  but  as  such  a  fine  had  not  then  been  levied,  it  was 

agreed  that  instead  thereof  jF/.  and  his  wife  should  .acknowledge 

and  levy  a  fine  of  the  premises  unto  B.  in  fee,  which  fine  was,  in 

^*  T.  1787,  levied  accordingly;  part  of  the  expence  of  levying  it 

va#diacharged  by  the  4/.  4^.,  so  left  in  the  hands  of  the  attorney 

hy  the  pauper,  and  the  other  part  was  paid  by  B. — Lord  Kenyon 

C.  J.  said,  it  was  clear  that  the  party  might  prpve  other  cQnsider^ 
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alions  tliaa  those  expressed  in  the  deed.  It  us  pcnitled  in  all 
cases  of  covaiants  to  stand  seised  to  uses.  And  in  FUzkt  t« 
(a)  Brown's  Qott  (a)f  where  the  eonsiderations  mentioned  in  the  deed  wen 
ParlUmentaiy  iQ^iOOO/*  and  naiural  love  and  affectum^  the  lords  eoromissknecs  of 
Cues,  vol.  VII.  ^1^^  ^^  ^^  directed  an  issve  to  try,  Whether  natural  lofe  ad 
^'    *  affection  formed  any  part  of  tlie  consideration^  the  eitatea  being 

worth  near  30,000/.  f  On  an  appeal  to  thk  House  of  Loess 
this  was  confirmed;  and  the  jury,  on  the  trial  of  the  issue^  fiodisg 
that  natural  love  and  affection  constituted  no  part  of  the  consider' 
aHoUf  the  deed  was  afterwards  set  aside  by  the  Loan  Cham- 

OBLLOR. 

If  A  agreeto  671.  Rex  T.  Ckailey,   T.  T.    36  G.  3.    6  T.  R.  755.— Inthe 

purchase  »  month  of  N&oember  1786,  the  pauper  agreed  to  purchase  of  ii. 

copyhold  ertate  ^  copyhold  messuage  in  C,  which  H,  had  before  mortgsged  to 

which  was  then  ^*  ^***  ^^  secure  the  sum  of  50/.,  and  to  pay  for  the  interest  of//, 

mortgaged  to  herein  the  sura  of  10/. ;  and  in  pursuance  of  that  agreement,  the 

C  for5o;.,  and  pauper  paid  the  sum  of  10/.  to  H.,  who,  on.  the  4th  of  Naoem» 

pay  the  10^,  ijngr  1786»  surrendered  the  said  copyhold  premises  to  the  pauper, 

and  IS  admitted,  gybject  to  the  conditional  surrender  which  had  before  been  nnde 

I^X^im^r-  ^y  ^'  ^o"-  8«<^«'^°g  »^e  5^-  ^«  ^-  ^^  ^^y  1790,  the  pauper 
est  in  C,  and  agreed  with  J.  ff.  to  borrow  of  him  the  sum  of  50/.  on  the  sees- 
afterward  bor-  rity  of  the  said  copyhold  estate,  in  order  to  pay  off  the  mortgage 
row50f.  of  D  to  C>;  and  on  the  8th  day  of  May  the  conditional  surrender  of 
to  pay  off  the  ^^  premises  to  C.  was  duly  discharged  in  the  court-rolls  bys 
2^^^^^J^^||^  warrant  under  the  hand  of  C,  acknowledging  that  he  had  received 
it  to  D  for  the  ^^  ^^  pauper  the  sum  of  50/.,  and  all  interest  due  thereon.  On 
50C,  he  gains  a  the  saia  8th  day  of  May  the  pauper  made  a  conditional  Burreader 
settlement  by  of  the  premises  to  </•  H.  for  securing  the  repayment  of  the  foa 
re^d^  40days  ©f  50/.,  which  J.  //.advanced  pursuant  to  his  agreement  to  dischaigt 
**'*'*^'  the  mortgage  to  C.     On  the  4th  of  November  1795,  the  psuper 

sold  the  said  copyhold  estate  for  80/.,  being  30/.  beyond  the 
amount  of  the  mortgage,  to  which  it  remained  subject  Tht 
pauper  resided  in  the  cottage  from  the  time  of  his  purchase  until 
the  resale. — Lord  Kbkyon  C.  J.  I  am  not  able  to  distingiiiiii 
(a)iffi/e,pl  666.  this  case  from  that  of  Rex  ▼.  Ted/brd.  (a)     By  the  statute  9  G.  1. 

c.  7;  no  settlement  can  be  gained  by  residing  on  an  estate  tfast  i» 
purchased  for  less  than  30/.  But  it  was  decided  in  that  case^ 
that  though  the  party  cannot  pay  the  purchase-money  out  of  hv 
own  funds,  if  he  can  borrow  it  on  credit,  that  is  sufficient  to  is- 
tisfy  the  words  of  the  act  of  parliament.  It  has  been  argued,  thtf 
this  was  only  an  assignment  of  the  original  mortgage  from  die 
first  to  the  second  mortgagee,  and  that  the  mortgage  intereit 
never  was  in  the  pauper ;  and  to  be  sure  if  that  interest  never 
were  in  the  pauper,  it  would  be  difficult  to  say  that  it  coofeireds 
settlement  on  mm.  Then  it  was  said  that  though  the  mortgap 
interest  did  pass  through  the  pauper,  it  was  merely  the  mock  of 
transferring  a  copyhold  interest  from  one  person  to  another,  sod 
that  this  interest  did  not  vest  in  the  pauper.  But  the  latter  fMit 
of  the  proposition  is  not  true ;  the  estate  did  not  pws  immediateljr 
from  the  first  to  the  second  mortgagee ;  there  was  an  interval, 
though  a  short  one«  in  which  the  estate  was  vested  in  the  pauperi 
and  he  conveved  it  to  the  second  mortgagee.  An  attempt,  bov* 
ever,  was  made  to  distinguish  this  case  from  that  of  Rex  v.  Tedf^ 
by  saying,  that  there  the  legal  eaute  was  in  the  pauper  lor  a 
longer  period  than  in  the  present  case;  bat  that  cannot  farnisb 
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«ijf  reA  nfTDttBd  of  disrinelioTi.  Ifthis  bad  been  a  fVeeliold  eitate* 
eieivjtu^iieiit  signed  against  tbe  pauper,  and  properly  docketed, 
voQJd  have  altached  an  this  estate.  Although,  whea  I  first  read 
tbii  caK,  I  hesitated  whether  thia  could  confer  a  settlement  on 
the  pauper ;  yet,  on  consideration,  I  think  it  is  more  safe  to  sup- 
port the  decision  in  Rejg  v.  Tcdfordf  from  which  (think  this  cannot 
iairiy  be  distinguished,  and  which  has  been  adopted  in  subsequent 
otta»  than  to  introduce  nice  apd  artificial  distinctions. 

672.  Rex  v.  Ciney^  -B-  T.  53  G.9.   IM.&S,  S87.  —  Removal  Wherothe  pau- 
from  0,  to  ^.x- Order  quashed,  subject,  &c.  —  The  pauper  being  per  purduned  « 
certificsted  from  B,  to  O.,  in  September  1800,  anu  some  time  tenement  for 
prior  to  the  execution  of  the  deed  of  feoffment  hereinafter  men-  more  than  M., 
tmei,  agreed  with  M.  H.  that  he,  the  pauper,  would  purchase  a  ^*  ^  ^JJ" 
HMusge  belonging  to  //.,  situate  in  O.,  at  the  sum  of  52^,  if  H.  uJnmduooi 
vould  sllow  40/.,  part  of  the  said  524,  to  remain  upon  mortgage,  the  purduue- 
To  this  H,  consented,  and  in  pursuance  thereof,  by  a  deed  of  money  remain- 
feofibent,  (bearing  date  the  8th  of  October  1800,)  H.  in  consider-   >°g  "pon 
ition  of  the  sum  of  52/.,  therein  mentioned  to  be  paid  by  the  ^'^^^"^^ 
puper,  conveyed  to  him  (the  pauper)  in  fee  the  said  messuage ;  a^^i^dTnlr 
and  upon  the  deed  of  feoffment,  there  was  indorsed  a  receipt  for  upon  audi  tme- 
t|ie  coBsideration  money  of  52/.,  but,  in  fact,  only  12/.  were  paid  to  meot  for  mora 
y*t  and  tlie  remaining  sum  of  40/.  was  secured  to  him  by  need  of  ^^^^  todays, 
mortgage,  bearing  date  the  9th  of  October  1800:  by  which  said  J^ld^swneto 
deed  of  mortgage  the  pauper,  pursuant  to  the  agreement  before  ^^  on^thT^"* 
Bentionedf  demised  the  said  messuage  to  //.  for  a  term  of  1000  completion  of 

Cio  consideration  of  the  sum  of  40/.  therein  mentioned  to  the  porchate, 
)eeD  paid  by  H,  to  the  pauper ;  and  there  was  a  proviso  for  p^d  the  sum 
tk  deed's  becoming  void  upon  payment  by  the  pauper,  his  heirs,  ^"^  ^  *^ 
4c.  to  H.  of  the  sum  of  40/.,  with  lawful  interest,  upon  the  9th  of  "^Jf^^^ 
ipfi/  then  next  ensuing.    The  feoffment  and  deed  of  mortgage  andthe reaidue' 
were  both  executed  at  the  same  time,  and  remained,  together  ofthepurdiase- 
vith  the  title  deeds,  in  the  custody  of  H,    The  pauper  immediately  money  to  the 
eotered  into  possession  of  the  messuage,  and  contmued  to  reside  P^up^r;  a> 
tkeiein,  and  paid  the  interest  upon  the  said  sum  of  40/.  to  //.,  "^""^  ^"^ited 
ootil  the  execution  of  the  deeds  hereinafter  mentioned ;  but  during  |^  tenement, 
nchtime  never  had  the  ability  to  pay  off  the  principid.    About  a  not  having  re- 
QMmik before  the  I2th  o£June  1812,  the  pauper^agreed  with  T.  B.io  uded  on  it  40 
^1  to  him  the  said  messuage,  in  consideration  of  the  sum  of  60/.,  and  ^7*  ^^^  ^^ 
won  afterwards  B.  paid  to  H.  the  sum  of  40/.  in  discharge  of  his  S2^*"*''to"^ 
OHvtgage,  and  in  part  of  his  (B*)  purchase  money,  and  received  from  ^Xm^endon 
//•the  title  deeds,  together  with  the  deeds  of  feoffment  and  mortgage,  Held,  that  the 
vhich  if.  had  never  delivered  up  to  the  pauper.     Afterwards  by  in-  pauper  did  not 
donement  on  the  said  indenture  of  mortgage,  bearing  date  the  12th  S^'^  ^  aettle- 
rf  Jitae  1812 :  H.  in  consideration  of  40/.  to  him  therein  mentioned  [JJ^^^^ 
to  be  paid  by  the  pauper,  assigned  the^term  of  1000  years  to  the  |^tc.  "* 
pioper,  and  by  deeds  of  lease  and  release,  dated  respectively  the 
12th  and  13th  ofJune  1812,  the  pauper  conveyed  the  messuage 
to  JS.  in  fee  for  the  consideration  sum  of  60/. ;  and  20/.,  being  the 
iMlance  of  the  purchase  money,  were  then  paid  by  B.  to  the 
pauper.    The  indorsement  and  indentures  of  lease  and  release 
"«re  all  executed  at  the  same  time.    The  question  for  the  opinion 
of  the  Court  is,  Whether  the  pauper  gained  a  settlement  in  O.  by 
the' purchase  of  the  above  estate  and  residence  thereon? — In 
lapport  of  the  order  of  Sessions,  Best  cited  Rex  v.  Tedford  (a),  (a}>tfi«e,pL666. 
Bod  Rex  V.  ChaUey  (6),  and  argued>  tiiat  although  in  the  latter  {b)Ant€t^\»^i\. 
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case  the  money  was  paid  immediately,  and  Iwre  until  some  jest 
after  the  purchase*  yet  that  when  the  money  was  ultimately  dis- 
charged OR  June  12,  1812,  it  became  a  bona  fide  payment  of  tbe 
whole  sum.  —  (Baylet  J.  The  pauper  did  not  reside  40  dajs 
after  that  time.)  —  Gbose  J.  The  question  is,  Whether  this  was 
a  purchaseTor  the  sum  of  30/.  btmd  fide  paid,  so  as  to  satisfy  the 
statute  9  G.  I.,  where  the  purchase  was  contracted  for  upon 
security  to  be  given  for  part  of  the  purchase  money,  and  such 
part  never  paid  by  the  purchaser  ?  Ttie  case  in  substance  states, 
that  the  premises  were  mortgaged  for  40/.  of  the  purchase  money, 
and  that  that  money  was  not  paid.  But  I  think  that  the  consider- 
ation nuist  be  bond  fide  paid  at  the  time  of  the  purchase,  in  order 
to  satisfy  the  statute.  Then  it  is  clear  that  this  was  not  a  purchase 
of  an  estate  for  30/.  paid  at  the  time ;  the  consideration  money 
having  remained  upon  security.  —  Le  Blanc  J.  The  statute 
9G.  1.  enacts,  ''that  no  person  shall  gain  a  settlement  by  virtoe 
*'  of  any  purchase  of  any  estate,  whereof  the  consideration  doth 
**  not  amount  to  SO/,  bon&fide  paid.''  The  question  arises  on  the 
purchase.  The  purchase-money  amounted  to  52/.,  of  which  12L 
only  were  paid  at  the  time,  the  rest  was  left  on  mortgage  to  the 
vendor.  That  circumstance  distinguishes  it  from  the  cases  dted, 
where  the  party  purchasing  paid  the  whole  money  to  the  vendor, 
by  borrowmg  a  part  aliunde;  so  that  there  he  had  credit  to 
(a)Jnu,]fi.669.  borrow  of  others.     But  in  Rex  v.  Mattingfy  (a)^  which  has  not 

been  cited,  it  was  held,  where  the  purchaser  contracted  for  the 
purchase  of  a  copyhold  estate  for  39/«,  which  was  mortgaged  for 
32/.,  and  paid  only  7Ly  and  was  admitted  subject  to  the  mortgage, 
that  it  was  not  a  purchase  for  30/.  bond  fide  paid,  so  as  to  take  it 
out  of  the  statute.  That  is  a  direct  authority  on  this  part  of  the 
case.  But  it  has  been  argued  upon  a  supposed  difference,  inas- 
much as  the  money  was  ultimately  paid  in  the  subsequent  trans- 
action with  B*  But  how  do^s  that  stand  ?  All  that  was  done  by 
B,j  when  he  became  the  purchaser  of  the  estate  was,  to  pay  of 
the  incumbrance,  in  order,  to  get  the  title  deeds  into  bis  baodi, 
which  had  passed  from  the  original  seller  into  the  hands  of  the 
pauper.  That  was  a  payment,  therefore,  made  by  B*  for  his  own 
benefit,  and  not  on  behalf  of  the  pauper.  —  Bayley  J.  concurred. 
—  Order  of  Sessions  quashed. 

IV.  Of  the  Residence  necessary. 

Lifing  ID  •  pa-  673.  RysUp  V.  HarrotOf  H.  T.  8  W.S.  SetL  &  fitf«.244.- 
rish  where  one  Per  Holt  C.  J.  Having  land  in  a  parish  will  not  make  a  settle- 
*^ir***  ^^  ment,  but  living  in  a  parish  where  one  has  land  will  gain  a  settle- 
»8e  ement.  naent  without  notice;  for  the  act  of  parliament  never  meant  to 
lc.2Sdk"524    ^^^^^  ™®°  ^^^^  *^®  enjoyment  of  their  own  lands,  and  the  la^ 

takes  notice  of  freeholders,  as  those  that  choose  members  of  ^' 
liament,  and  are  jurors.  Also  boarding  as  a  scholar  gains  oo 
settlement,  no  more  than  being  nursed  in  a  parish. 
Hie  acqiiititioii  674-.  Wookey  v.  Hinton  Blemty  M.T.  8G.1.  S^r.^Te.  — ^ 
of  an  eeute,  person  settled  at  jF/.had  an  estate  descended  to  him  in  fF.,  where- 
wiUiout aresU  ^p^^^  ^j^^  justices  sent  him  thither  as  to  the  place  of  his  lart 
^w\\\  not  fettlement.  —  Et  per  Curiam  :  The  order  must  be  quashed,  w 
gain  a  settle-  >^  ^^  ^^  settlement  nor  inhabitation  ;  though  if  he  should  go  thither 
ment.  he  could  not  be  removed :  it  may  be  a  great  injury  to  send  him 
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away  from  a  good  trade  id  H.  to  perhaps  half  an  acre  of  land 

wherein  he  has  but  a  term. 

675.  Rex  v.  Sowtoiiy    H.  T.    12G.2.    Burr.  S.  C.  125.  — The  Therendenee 

pauper  having  gained  a  settlement  in  Sototon,  but  being  much  "««!  not  be 

dirtreMed  in  his  circumstances,  and  having  an  estate  of  his  own  in  "pon*^ «■••*•; 
o  ji         •    *i  •         /•  ry  r         ^  ^     ^-       I.     1   ft.  v     n»r  if  the  owner 

Sydbuiy,  in  the  possession  of  one  G.y  as  tenant  to  him,  he  left  his  ^^^^  withia 
children  at  a  public-house  in  Sovotorif  and  went  into  the  parish  of  the  ume  pariib, 
Si/d^ujyf  and,  in  consideration  of  8/.  paid  him  by  his  said  tenant,  he  will  thereby 
accepted  a  surrender  of  the  said  term,  and  had  possession  of  the  g*i<^ «  settle- 
premises  in  Si^dbury  delivered  to  him,  and  the  keys  of  the  house  ™®"^ 
thereof.    From  the  time  of  his  so  going  into  the  parish  of  Si/dbun/f  2  Sew.CaB.l50. 
he  lodged  at  a  public-house  there,  about  half  a  mile  distant  from  l^^^Y'  ^^^' 
die  premises,  and  there  tarried  for  about  the  space  of  five  weeks,  j^L.^^  ^ 
and  at  that  time  looked  after  his  estate,  and  employed  workmen  ^^  .*    -' 
to  make  the  hedges  and  cut  wood  thereon,  and  sold  the  same,  and  j^g,  212. 
eaplojed  persons  to  weed  some  turnips ;  and  went  from  the  parish 
of  Si/d6urt/  to  the  parish  of  Sowton  to  aee  his  children,  and  tarried 
diere  about  a  week  ;  and  went  again  to  the  parish  of  Sydbury,  and 
lodged  at  the  public-house,  and  looked  after  his  estate,  and  managed 
lk  same  as  aforesaid,  and  frequently  went  into  the  parish  of  Sowton 
to  see  his  children,  and  to  other  parishes  to  see  his  friends,  and  as 
his  business  and  occasions  required.     He  was  in  the  parish  of  Syd' 
bury,  lodging  as  aforesaid,  from  the  2d  of  November  till  some  time 
io  April  following,  and  took  the  same  for  his  home  or  liabitation, 
apprehending  he  had  no  other.     Some  time  in  the  month  of  April 
he  coDveyed  away  his  estate  and  interest  in  the  premises  and  came 
hack  to  Sototon,     He  was  in  Sydbury  more  than  40  days  in  the 
whole,  but  did  not  tarry,  nor  was  there  40  days  successively,  or 
St  any  one  time,  but  was  as  Ions  time  absent,  in  the  time  aforesaid, 
from  the  parish  of  Sydbury,  as  he  was  there.     He  had  no  bedding 
or  any  household  goods  in  the  house  on  the  premises,  nor  any 
stock  thereon,  nor  paid  any  taxes  or  rates  within  that  time ;  and 
whilst  he  was  in  the  parish  of  Sydbury,  he  always  lodged  at  the 
public-house  as  a  guest  or  traveller,  having  made  no  agreement 
for  his  diet  or  lodging  ;  and  he  sometimes  eat  with  the  family, 
bat  generally  provided  his  own  meat,  and  paid  only  for  his  drink 
as  o^er  guests,  the  master  of  the  public-house  not  expecting  any 
thing  for  his  lodging,  and  for  what  he  ate  with  the  tamily ;  and 
there  was  no  particular  room  or  bed  in  the  public-house  kept,  or 
agreed  to  be  kept  for  him ;  but  he  lodged  sometimes  in  one  bed 
and  sometimes  in  another  in  the  house,  as  best  suited  the  conve- 
nience of  the  family,  and  according  as  they  had  other  guests.  — 
Lee  C.  J.     A  residence  in  any  place  for  40  days,  being  irremov- 
able from  thence,  gains  a  settlement,  as  settled  in  Harrow  v. 
^gexoare.  (a)     There  is  sufficient  stated  here  to  show  that  he  fa)Jnte9ph€08. 
(^quitted  the  other  place,  and  come  to  Sydbury  to  make  it  his 
^ome  and  habitation :  and  by  the  old  law  a  man  after  three  days 
was  looked  upon  as  an  inhabitant ;  the  first  day  he  was  a  stranger, 
the  second  a  guest,  the  third  an  inhabitant.     It  makes  no  difference 
whether  he  was  at  his  own  house,  or  at  another  person's,  or  at  an 
lie-house ;  he  was  40  days  in  an  irremovable  state,  in  Sydbury. 
The  only  question  is.  Whether  he  gained  a  settlement  in  Syrf- 
^ry?  for  if  he  did,  his  losing  his  former  settlement  in  Sowton  is 
consequential  upon  it,  and  follows  of  course.     Upon  the  whole,  I 
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think  it  h  a  settlemeot  ia  S^buty, — The  othbr  thrsi  Judou 
concurred  in  the  same  opinion. 
If  n pemm  Uw  676.  Rex  ▼.  St.  NyiMs,  T.T.  IS  G.  2.  Burr.  S.  C.  132. -The 
in  a  pvuh  pauper,  was  born  in  St.  C,  and  at  10  or  11  years  of  age  he  re- 
«tote  i^JS^**  moved  to  5^  N.^  and  lived  in  the  service  of  CoU  in  that  parish  tiU 
nton  with  his  ^^  ^^  ^  >  ^^^  ^^^  Uved  a  year  and  upwards,  as  a  hir^  serTsnt 
mother  and  su-  Rt  the  wages  of  5l.  a  year,  with  Lyr^  in  St.  N.  He  then  remoTcd 
ters»  for  40  to  iS^.  C,  and  lived  there  with  his  mother  some  time»  on  a  teoe- 
days,  at  differ-  naent  there,  in  part  of  which  he  had  an  estate  of  freehold  and 
2"*^*^  ?*•  inheritance,  and  of  which  he  was  seised  in  common,  together  with 
^^tOem^^^  ^'^  mother  and  sisters.  Afler  he  came  back  to  St.  C,  and  untfl 
Str.  1116.  ^^  ^^^^  ^^  ^'S^^  ^"^  interest  in  the  tenement,  (which  was  aboat 

1  Sai.Cas.4oa  three  years  after  his  retvm  to  St*  C),  he  worked  as  a  daylaboorer, 

and  lodged  sometimes  on  his  own  estate,  and  sometimes  in  other 
places  where  he  worked  in  the  parish  of  St.  C,  and  at  other  times 
in  other  parishes  adjoining :  and  he  did  not  reside  on  his  estate  in 
St.  C,  or  in  the  parish  of  St.  C,  by  the  A|lace  of  40  days  together 
at  any  one  time,  between  his  leaving  St.  N.  and  selling  his  estate 
in  St.  C.  -^  Lie  C.  J.  I  do  not  see  how  a  man  can  he  sent  to  a 
place  where  he  has  a  freehold,  unless  he  has  been  resident  in  audi 
place  for  40  days ;  though  he  could  not  be  removed  from  it,  even 
within  the  40  days,  if  he  was  in  the  place  where  it  lay.  This 
depends  upon  the  statute  of  IS  and  14  Car.  %  c.  12.,  which  directs 
the  sending  a  pauper  to  the  place  where  he  was  last  legally  settled 
for  the  space  of  40  days.  But  this  man  continued,  off  and  on,  for 
three  years  in  the  parish  where  he  had  an  estate  of  freehold  ro- 
heritance ;  and  I  do  not  think  it  to  be  necessary  that  he  should 
have  resided  there  40  days  together.  He  was  irremovable  from 
St.  C.  for  above  40  days ;  and  that  is  sufficient.  I  a^ee  that  be 
could  not  be  sent  to  a  place  where  he  has  an  estate  of  mheritaoce, 
unless  he  had  been  settled  at  it,  so  as  to  be  irremovable  from  it 
for  the  space  of  40  days.  —  The  three  other  Judges  agreed  in 
opipion,  that  if  a  man  has  lands  of  inheritance  in  a  parish,  it  is  not 
accessary  that  the  residence  be  upon  the  lands  ;  it  is  enough  if  he 
reside  in  the  parish.  And  they  also  concurred  with  the  C.  J*i  ^ 
the  40  days  need  not  be  continued ;  a  residence  of  40  in  the  whole 
is  sufficient. 
A  residence  of  677.  Rex  v.  Weti  Sh^ord,  M.  T.  25  G.  2.  Burr.  S.  C.  307.- 
2^^*^°  '•^  J.  B.,  being  settled  in  Baydon^  came  by  certificate  from  5.  to  S.; 
iiiiii*i^own*  and,  during  the  time  that  he  resided  in  5.  under  the  certificate,  be 
estate^  will  not  became  beneficially  entitled  to  a  leasehold  estate  of  14/.  a  year, 
gun  a  settle-  situated  in  S.f  which  had  been  granted  by  the  trustees  of  the  late 
»«»*•  Sir  fV.  T.  to  the  father  of  J.  B.,  and  his  assigns,  for  99  yews, 

determinable  on  the  death  of «/.  B.  the  grandfather,  of  the  vife 
of «/.  B.  the  grandfather,  and  of  this  J.  B. ;  this  «/.  J3.,  being  the 
last  surviving  life  in  the  lease  mentioned,  entered  upon  the  estate 
on  the  17th  of  November  1750,  and  was  possessed  thereof;  an^ 
also  resided  thereon  from  the  time  he  so  entered  to  the  day  of  his 
death,  which  happened  on  the  15th  day  oC  December  1750,  being 
28  days,  and  no  more:  upon  his  death,  (he  being  the  last  su^ 
yiving  life  as  aforesaid),  the  estate  under  the  lease  determined; 
and  the  paupers,  who  were  the  wife  and  children  of  «/.  B.t  ^  ^ 
further  interest  whatever  in  the  leasehold  estate.  —  The  Coitbt 
vas  clearly  of  opinion,  that  40  days*  residence  was  necessary  to 
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sain  a  letdement ;  and  therefore' the  order  removhig  the  paupers 
from  5.  to  B.  was  confirmed. 

678.  Rex  v.  Houghton-le-Springia),  H.T.^l  G.  3.  1  East,  247,  ^  ^^^ 

—The  pauper  acquired  a  settlement  by  apprenticeship  with  one  G.  ing  a  f^bold  * 
I  masoD  in  the  township  of  H.    Shortly  after  the  expiration  of  his  estate  in  the 
apprenticeship  he  became  entitfed  as  heir-at-law  to  bis  cousin  pnrishof  A,in 
M.  W,  to  three  copyhold  houses,  let  at  6/.  a  year,  and  one  free-  *J?  occup^on 
hold  house  at  S.    Upon  his  becoming  so  entitled  he  agreed  to  let  wii^"i,e"h2l 
tnd  did  let  to  one  W,  the  freehold  house  at  3/.  per  atmum^  the  i^t  it,  wL 
jMuper  undertaking  at  the  same  time  to  sink  a  cellar  and  make  deemed  to  gain 
some  repairs  in  the  premises.     JV^  accordingly  entered  and  occu-  « tettlemcnt  hj 
pied  the  premises  as  a  public-house.     The  pauper,  in  pursuance  '^"ding thereon 
of  bis  agreement  after  such  possession  by    fT.,  went  from  H.  |£1*^^i 
(where  he  lodged  with  his  father)  to  S.,  for  the  sole  purpose  of  hi»  tenraT  for 
noking  the  cellar  and  making  the  repairs  agreed  upon.    He  ^-as  the  purpoie  of 
occupied  in  such  work  for  upwards  of  40  days,  durmg  the  whole  ^makiogioiiie 
of  which  time  he  resided  as  a  lodger  in  W*%  house.     After  finishing  ""«?"">  »"<* 
the  work  he  returned  to  his  father's.     During  the  whole  of  the  ^^de^*^"* 
Muper's  living  at  S.,  on  the  occasion   aforesaid,   the  copyhold  MuwJenttoa 
nonses  were  in  mortgage  to  the  said  W.  for  40/.    The  pauper  c6n-  residence  in  any 
timied  in  the  receipt  of  the  rents  of  the  whole  of  the  premises  for  other  part  of  the 
several  years,  and  then  sold  the  same  for  1 30/.  —  Holroyd,  in  P«"h. 
rapport  of  the  order  of  Sessions,  contended  that  the  pauper,  who 
was  ODce  settled  in  H,^  did  not  acquire  a  subsequent  settlement  ih 
5.  by  residence  in  the  parish  where  he  had  an  estate  of  his  own  ih 
the  occupation  of  another,     l^rst.  The  residence  itself  }n  the 
parish  was  occasional  and  accidental  only,  being  for  the  special 
purpose  of  repairing  the  house  which  he  had  let  to  W.     He  did 
not  reside  there  in  his  own  right,  but  merely  by  the  licence  of  W* 
and  as  his  servant ;  which  is  not  sufficienc  to  confer  a  settlement ; 
as  was  holden  in  R*  v.  Catherington  (b),  where  a  mortgagor,  who   (b)Jnte,}fi,6M. 
was  permitted  by  the  mortgagee  ra  possession  to  reside  in  the  house 
for  the  purpose  of  overlooking  some  repairs  which  he  proposed  to 
nmke  on  the  mortgaged  estate  with  an  intent  to  sell  the  same  and 
pay  off  the  mortgage,  was  adjudged  not  to  have  gained  a  settle- 
ment by  such  residence ;  although  it  is  clear  that  a  mortgagor  in 
possession  has  such  an  interest  as  will  confer  a  settlement  by 
residence  on  his  estate  for  40  days.    It  did  not  indeed  appear 
there  whether  or  not  there  were  any  surplus  after  payment  or  the 
mortgage-money  ;  but  nothing  turned  on  that  point.     The  utmb^t 
therefore  that  can  be  collected  from  the  facts  here  stated  is,  that 
the  pauper  resided,  in  fact,  in  the  same  parish  in  which  his  estaite 
▼as  situated.     But,  Secondly,  that  has  never  been  deemed  suf- 
ficient to  confer  a  settlement,  unless  the  owner  was  in  th^  actual 
possession  of  it.    It  was  indeed  long  doubted  whether  residence  in 
the  same  parish  where  a  party  had  property  in  his  occupation 
were  sufficient  to  confer  a  settlement  unless  he  also  resided  upon 
it;  that  point,  however,  was  settled  in  the  affirmative  in  Rex  v. 
Scfmton  (c)  :  but  the  doubt  could  never  have  arisen  if  it  had  been  (c)Jnte,^,€7S. 
considered  to  be  immaterial  whether  or  not  the  owner  were  in  pos- 
session.   The  reason  of  the  determination,  that  a  person  could  not 
be  removed  from  his  own  estate,  was  because  it  would  be  a  disseisin 
of  him  from  his  freehold :  but  that  can  only  apply  where  he  is  in 
the  actual  occupation  of  it  at  the  time ;  for  otherwise  it  is  no 

(a)  See  Rex  v,  Staplegrove,  ante,  pi.  658. 
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disseisin  of  him  to  remove  him  from  any  other  property  than  bn 
own.  One  who  has  leased  his  estate,  as  in  this  instancei  has  oo 
more  right  to  reside  on  it  than  a  stranger.  In  order  to  gain  a  set* 
tlement  by  being  irremovable  from  a  tenement  of  10/.  yearly 
value,  the  party,  though  he  need  not  reside  on  the  estate  provided 
he  reside  in  the  same  parish,  must  stand  in  the  relation  of  tenant 
to  the  premises ;  otherwise,  as  Lord  Kenyan  observed  in  Rts  t. 

(a)^nte,pl.22S.  South  Lynn  (a),  every  lodger  or  servant  would  gain  a  setde- 

ment.  If  this  be  sufficient,  two  persons  may  gain  settlements 
in  respect  of  the  same  property,  though  not  more  in  value  than  lOf. 
a  year,  the  one  as  tenant,  the  other  as  landlord,  (b)  But  though 
the  particular  point  in  judgment  does  not  appear  to  have  been 
expressly  adjudged,  there  are  several  dicta  in  the  books  which 
show  that  it  has  been  considered  that  a  person  may  be  removed 
from  a  parish  wherein  he  had  property  if  he  were  not  in  die 

(c)2f9K«,pL668.  occupation  of  it  himself.     In  Rex  v.  Dunchurch  (c),  (which  waf 

the  case  of  a  purchase  under  30/.),  the  pauper  had  at  first  re- 
sided in  her  own  house,  from  whence  she  afterwards  removed 
to  another  part  of  the  same  parish,  and  let  the  house  to  her 
son,  under  the  idea  that  while  she  continued  to  live  on  her  own 
freehold  she  could  not  be  removed.  There  Lord  Mansfidd  said,  | 
^'  as  to  removing  a  person  from  their  own,  she  became  an  ob- 1 
«  ject  of  removal  as  soon  as  she  had  let  it  to  her  son"  In  anodier  i 
report  of  the  same  case,  Wilmot  J.  says,  '^  undoubtedly  she 
**  might  foe  removed  from  the  parish,  not  residing  in  the  hwat 
"  which  tvas  her  otvn.  (d)** —  [Lord  Kenyon.  That  being  a  pu^ 
chase  under  30/.,  the  act  of  the  9  G.  1 .  c.  7.  intervened,  whicb 
provides  that  the  purchaser  shall  continue  irremovable  no  longer 
than  while  he  shall  inhabit  in  such  estate.  And  a  distincUoDbss 
always  been  taken  in  that  respect  between  the  cases  where  the 
property  came  to  the  party  by  his  own  act  or  by  operation  of  law.] 
—  In  Rex  V.  Sototon  (0),  which  was  not  a  case  within  the  statute, 

^  it  must  be  understood  that  the  party  was  in  possession  of  bii 

property  ;  for  it  was  said  by  Lord  Chief  Justice  Lee,  *'  it  appean 
**  that  he  came  to  Sydbury  to  make  it  his  home  and  hdfitation-'^ 
Besides  which,  the  general  expression  which  runs  through  all  this 
class  of  cases,  that  a  party  shall  not  be  removed yrom  his  (fits 
estate,  seems  to  imply  that  he  must  be  in  the  possession  of  it,  though 
.  he  need  not  actufdly  reside  thereon.  —  Ward,  cotUrdf  in  answff 

(h)Jtiie,^h6S9,  to  the  cases  cited,  observed  that  in  Rex  v.  Catherington  {g)  the 

mortgagee  was  in  possession,  and  there  did  not  appear  to  be  aay 
surplus  on  which  the  interest  of  the  mortgagor  could  attach ;  the^^ 
fore,  as  Lord  Kenyon  observed,  the  latter  had  neither  yttf  in  re^ 
ad  rem.     That  case  turned  on  another  of  Rex  v.  St.  Michadh 

(t)^9Uff, pl.699.  Bath  (A),  which  was  considered  as  the  case  of  an  insolvent  vho 

had  conveyed  all  his  interest  in  the  property  to  trustees  for  sale 

question  in  the  margin  ia  this  abstract: 
•*  A  pauper  may  be  removed  fiwn  » 
«  parish  in  which  she  has  a  fredioW, 
"  not  living  therein."  Whether  *» 
were  written  by  the  learned  judge  teo* 
self  does  not  appear.  'Xhe  wok  ** 
published  by  his  executors ;  but  see 
the  preface,  p.  28. 

(e)   Burr,   a  C.  182.      TTje**  «* 
fullpr  note  of  this  case  m  Andr.  345. 


(b)  See  the  case  of  Llandverras  v. 
Northop,  Burr.  S.  C.  571.  where  it 
appears  this  may  be  done,  even  in  the 
case  of  an  underletting,  provided  the 
part  underlet  be  of  the  annual  value  of 
10/.  But  there  the  original  tenant  still 
continued  to  reside  on  a  small  part  of 
the  premises  of  the  annual  value  of  21, 

{d)  In  the  report  of  this  case,  1  Black. 
-Rep.  598.     opposite    the  passage   in 
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ittdpajrineDt  of  his  debti,  without  a  probability  of  any  surplus; 
snd  the  possession  of  which  property  he  afterwards  fraudulently 
obtained.    Whereas  here  the  pauper  had  a  substantial  freehold 
interest  in  the  parish  where  he  resided,  and  an  undisputed  residue 
in  the  copjhold  premises.     In  Bex  v.  Sotvton  the  party  did  not 
reside  on  his  estate,  but  continued  at  an  alehouse  in  the  same 
parish  for  more  than  forty  days,  as  a  traveller  or  guest;  and 
yet  it  was  ruled  that  he  gained  a  settlement.     As  to  tlie  case  of 
Bix  V.  Dunchurch  an  answer  has  been  already  given.    He  then 
coDteodedy  First,  That  a  man  cannot  be  removed  from  his  free- 
hold or  other  estate  devolved  on  him  by  operation  of  law,  what- 
soever the  value  may  be.     The  reason  is  given  by  Foster  J.  in 
Eexy,  Aythrop^  Rooding  (a),  because  by  Magna  Charta  ''none  (a)ifnte,pL6l& 
"  shall  be  disseised  of  his  freehold."  —  2dly,   A  residence  in  a 
pariah  for  40  days  irremovable,  will  gain  a  settlement  where  it  is 
to  be  derived  from  property,  unless  in  the  excepted  case  of  resi- 
dence upon  a  purchase  under  30/.,  by  the  stat.  9  G.  1.  c.  7.    Sdly, 
It  is  not  necessary  to  reside  on  the  identical  estate  of  the  party  ; 
but  it  is  sufficient  if  he  reside  in  the  same  parish.     Ryslip  v.  Har* 
row  (A),  Sowton  v.  Sydbury  (c),  Rexy.  St.  Nyott^s  {^),  and  Rex  v.  (&)^ii/r,p].673. 
Haifield  (e).    ^thly.  It  is  not  necessary,  for  the  purpose  of  gaining   {c)AnUtV^*siS, 
asetderaent  in  these  cases,  that  the  owner  should  actually  occupy  (d)Afat,^'Lei6. 
his  estate;  it  is  sufficient  to  reside  in  the  parish  where  he  has  a  u\Anu  p\,s\3, 
freehold.     Here,  indeed,  the  residence  was,  in  fact,  upon  the 
pauper's  own  property ;  but  though  that  were  admitted  to  have 
been  with  the  licence  oii  W.  only,  yet  it  is  at  least  equivalent  to 
residence  in  any  other  part  of  the  parish.    In  most  of  the  cases 
it  is  true  that  the  occupation  went  along  with  the  title,  but  in 
some  of  them  that  does  not  distinctly  appear,  and  the  fact  may 
have  been  otherwise.     In  Ryslip  v.  HarrotOf  Lord  HoWh  language 
is  general^  that  "  living  in  a  parish  where  one  has  land  will  give  a 
'*  settlement."     It  is  not  qualified  by  saying  that  it  is  necessary  to 
leside  on  it.     He  also  adds,  '<  the  law  takes  notice  of  freeholders 
I*  as  those  who  choose  members  of  parliament  and  are  jiirors."     It 
is  then  to  be  considered  what  is  a  freeholder ;  and  occupation  not 
being  necessary  to  give  him  a  vote,  in  order  to  make  the  allusion 
^plj)  it  cannot  be  necessary  to  confer  a  settlement.    From  the 
Kport  of  the  case  of  Wookey  v.  Hinton  Blewet  (g)  it  is  competent  (^)Afiu,^\.$i4. 
to  argue  that  a  pauper  may  be  sent  to  a  parish  in  which  he  has 
Isnd,  though  in  the  occupation  of  another :  at  any  rate  no  stress 
vss  laid  on  the  circumstance  of  occupation.    The  same  observ* 
stion  arises  upon  the  language  made  use  of  by  the  Court  in  But" 
dear  v.  Eastxooodhaif  (h) ;  and  on  the  words  of  the  act  of  9  G.  1.  (A)Ptei*,pl.68l. 
^•7.$  5.9  where  it  is  enacted  that  no  person  shall  acquire  any 
lettlement  by  virtue  of  any  purchase  of  ^'  any  estate  or  interest*' 
in  any  parish,  &c.  the  consideration  of  which  was  less  than  SO/. 
If  occupation  had  been  considered  as  essentially  necessary,  the 
word  interest  would  not  have  been  used.    But  the  case  of  Rex 
▼•  Hasfield  is  in  point*     There  an  infant,  eight  years  old,  was 
removed  from  Tirley  to  Hasfield:   and  it  appeared  that  on  the 
death  of  his  parents  a  year  and  a  half  before  he  became  seised  in 
fee  by  descent  of  an  estate  at  T;   and  he  and  an  infant  sister, 
''  being  in  the  said  parish  of  T.  with  their  grandmother  their 
**  nearest  relation  above  40  days/'  were  removed  from  thence  to 
H,f  where  their  father  was  settled  at  the  time  of  his  death.    Lord 
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€•  J.  Lee  made  a  difference  between  the  case  of  fhe  two  diiUkeM. 
He  sakl,  ^'  J9«  is  seised  in  fee  of  an  estifte  in  Tn  and  it  is  net 
*'  material  quo  animo  he  came  into  that  parish,  or  bow  long  bebu 
**<  been  in  it:  it  is  not  a  case  within  the  ISft  14 Cor. 2. cISi, 
**  because,  having  an  estate  of  his  own  in  the  pariskt  he  is  nsc 
(4i)^nte,pl.675.  **  removable  from  it.**    In  Sawton  v.  S^buryi^)  ^*  the  difficulty  w 

*^  upon  the  residence  of  40  days  in  a  place  where  the  man  wss  to 
'*  gmn  a  settlement  in  respect  of  hin  Jreehold.  But  I  think  it  cleff 
**  that  B.  eould  not  be  renKwedJrom  his  Jreehoid.**  Probyn  asd 
'Chappie  J.  **  concurred  that  B.  could  not  be  removed  ynrai  (Ar 
** parish  where  he  had  aJreehM"  Now  it  is  plain  from  the  languigfe 
01  the  Court  that  the  point  of  residence  upon  the  property  mm 
put  entirely  out  of  the  question.  Besides,  it  is  impossible  to  con- 
sider that  a  child -of  such  tender  years  could  be  in  the  actual  ponei- 
sion  of  the  property ;  and  it  is  probable  that  the  grandmother  did  not 
reside  upon  his  estate.  —  Lord  Kenton  G.  J>  The  case  lait 
cited  has  relieved  me  from  any  further  difficulty.  When  I  fint 
read  the  case  before  us,  I  had  a  full  conviction  on  my  mind  that  it 
was  a  decided  point  that  residence  for  40  days  in  the  parish  is 
which  the  patty  had  a  freehold  estate  would  confer  a  setUemeiS 
there,  whether  he  resided  on  the  estate  or  not,  or  whether  or  not 
he  were  in  the  occupation  of  it.  The  cases  which  were  at  firt 
cited  distressed  me  considerably,  because  it  was  argued  that  thcft 
was  no  authority  in  point,  and  that  in  all  the  cases  which  bad  beca 
determined  in  favour  of  the  settlement  being  gained  the  fact  of  Ae 
occupation  by  the  pauper  occurred,  and  that  the  reasoning  of  tbc 
Judges  in  those  cases  showed  that  it  was  a  necessary  Ingredient  ii 
the  judgment.  It  seemed  to  me,  however,  to  be  a  most  extra* 
ordinary  proposition  to  establish,  that  a  man  might  be  remoicd 
from  a  parish  in  which  he  had  property,  perhaps  to  a  considerM 
amount,  but  whether  more  or  less  in  such  a  case  is  unimportasl^ 
because  he  has  let  it  out ;  and  that  if  he  afterwards  come  tho^ 
again  he  was  liable  to  be  treated  as  a  vagrant.  A  man,  tbougk 
not  in  the -actual  occupation  of  his  own  estate,  may  have  miii|r 
reasons  for  wishing  to  live  in  tlie  neighbourhood  of  it  He  i 
entitled  to  the  privilege  of  superintending  it.  Bat  kccordin^  ts 
the  doctrine  contended  for,  he  may  be  sent  to  another  part  ctiii^ 
kingdom,  if  his  settlement  happen  to  be  there.  There  tf^ 
instances  of  whole  townships  belonging  to  the  same  perBOih  tie 
whole  of  which  may  be  in  lease ;  and  if  the  landlord  were  to  reside 
in  the  house  of  any  of  his  tenants,  can  it  be  imagined  that  b 
would  be  liable  to  oe  removed  by  an  order  of  justices?  I  wasffO^ 
that  the  contrary  had  been  decided ;  and  I  have  a  MS.  note  of  iht 
case  cited,  though  I  could  not  recall  it  at  once  to  my  memot^P 
Even  in  the  absence  of  any  express  authority  upon  the  sobjeetf 
should  have  formed  the  same  opinion,  and  I  am  sure  the  cnrreA 
of  opinions  has  gone  that  way.  However,  I  am  glad  to  be 
relieved  from  all  difficulty  by  the  case  which  has  l^ki  dtel 
There  the  child  residing  with  his  grandmother  cannot  be  taken  to 
have  been  in  the  actual  occupation  of  the  property;  nor  did  the 
judgment  of  the  Court  proceed  upon  any  such  ground.  This  a 
not  a  case  falling  within  the  act  of  the  9  G.  1.  like  some  of  te 
cases  cited,  which,  as  I  before  observed,  are  excepted  eat  ^^ 
general  rule  by  the  very  words  of  the  act.  —  Grose  J.  Tte 
general  impression  on  my  mind  has  been,  that  if  apiuty  rendedv 
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thesame  parish  where  he  had  property/ whether  he  resided  on  it 

or  Dot,  he  gained  a  settlement :  but  I  am  not  aware  that  my 

Utention  was  ever  before  particularly  pointed  to  the  distinction 

betwreen  a  legal  and  an  actual  possession  of  such  property.     Here, 

indeedy  the  pauper  was  corporeally  resident  upon  the  property ;  but 

I  consider  that  the  possession  was,  properly  speakinff,  in  the  lessee. 

Now,  bj  distinguishing  this  case  out  of  the  general  rule,  we  are 

aplittiogtbe  rule  unnecessarily,  so  as  to  make  it  more  difficult  for  the 

magistrates  below  to  act  upon  it.    That  the  rule  itself  is  large 

enough  to  include  this  case  appears  from  the  passage  cited  from 

the  case  ofB^slip  v.  Harrcfixf  (a)y  as  said  by  Lord  Hdty  and  also  (a)^it/f,pl.e7S. 

from  the  opinion  of  the  Judges  in  Rex  y  ,St.  N^ott*8  (b)^  particularly  {b)Jnte,^U61€. 

what  was  said  by  the  three  judges  who  agreed  in  opinion  with 

Lord  Chief  Justice  Lee,  that  if  a  man  **  have  lands  of  inheritance 

**  in  the  parish  it  is  not  necessary  that  the  residence  should  be  upon 

'*  the  lands ;  it  is  enough  if  he  reside  in  the  parish.'*     They  do  not 

nj,  **  if  he  have  lands  of  inheritance  in  possession  in  the  parish,"  &c» 

Id  addition  to  these  is  the  case  oi  Rex  v.  Hasfield(c\  upon  which  (c]^n<^p].6l3 

?erj  proper  comments  have  been  made.     The  reason  assigned  by 

Lord  C.  J.  Lee  why  tlie  boy  was  not  removable  within  the  statute 

of  Cur.  2.  is,  '<  because  he  had  an  estate  of  his  own  in  the  parish;" 

he  does  not  say,  an  estate  in  his  possession  or  occupation.    Upon 

the  whole,  therefore,  I  would  rather  abide  by  the  general  rule  tnan 

<pudifj  it  with  tlie  exception  now  contended  for,  which  does  not  seem 

to  be  grounded  in  the  opinions  of  our  predecessors.    And,  therefore, 

lam  of  opinion  that  a  settlement  was  gained  in  iS.— Lawrence  J. 

I  must  own  I  have  great  doubts  upon  this  subject.     If  I  thought 

that  the  rule  had  been  once  settled  so  as  to  embrace  the  point 

hefore  us,  whichever  way  the  decision  had  been,  I  would  on  no 

lecount  disturb  it.     I  have  always  conceived  the  rule  to  be,  that 

vhere  a  man  is  in  the  occupation  of  an  estate,  of  whatever  value, 

vhich  came  to  him  by  operation  of  law,  he  may  gain  a  settlement 

hf  residing  in  the  same  parish  for  40  days :  but  I  cannot  find  any 

case  where,  if  he  parted  with  the  possession,  the  same  rule  has 

pKvailed.  .  On  the  contrary,  the  reasoning  of  the  Judges  in  the 

tereial  cases  referred  to  seems  rather  to  go  the  other  way.    In 

%^  V.  HarrotVf  Lord  Holt  assigns,  as  a  reason  for  the  rule 

voich  has  been  me;ntioned,  that  **  the  act  of  Car.  2.  never  meant 

"  to  banish  men  from  the  enjoyment-  of  their  own  lands ;"  which 

wly  applies  to  a  case  of  actual  occupation*    So  in  the  case  alluded 

ootRexv.  Atfthrop  Rooding  (J),  tlie  reason  assigned  by  Foster  3. ^  (d)u1nte,pl6i6, 

'ky  a  man  should  not  be  removed  from  his  own  is,  *^  because  none 

*  shall  be  disseised  of  his  freehold.*'     But  how  is  he  disseised  by 

he  removal  if  be  had  before  let  it  to  another  ?     He  loses  no 

ight  which  he  before  enjoyed ;  he  is  still  entitled  to  receive  his 

cats  the  same  as  before,  and  he  could  have  had  no  more  if  he  had 

cmained  in  the  same  parish.    If,  however,  the  last  case  mentioned 

^  Aex  V.  Hasfield  had  decided  that  point,  I  should  have  abided  by 

•;  but  it  does  not  appear,  upon  the  statement  of  the  case,  that  the 

rendmother  w^s  no.t  living  at  the  time  in  the  house  of  the  infant, 

■^  therefore  she  might  be  considered  as  having  a  possession  for 

he  infant,  which  would  be  the  same  thing  for  this  purpose  as  his 

ctual  possession.     It  is  difficult  to  say  how  far  the  argument  may 

^  carried.    A  man  m^y  have  a  legal  title  and  yet  be  out  of  pos- 

ession :  would  it  be  contended  that  in  such  a  case  he  might  gain  a 
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settfemeiit  by  40  days*  residence  in  the  same  parhh  ?  Wo^  te 
same  rule  extend  to  the  case  of  one  who  has  a  revennonuy  ioMPuH 
Upon  the  whole,  not  thinking  that  the  cases  have  hitheno  gm 
farther  than  to  give  a  settlement  to  one  who  is  in  poneakm  sf  \m 
own  estate,  I  have  great  doubts  how  far  the  rule  ought  to  bt  at- 
tended further.  H^e  I  cannot  consider  the  pauper  as  bdag  is 
ponsfMininn  of  the  premises  at  the  ttme.  He  was  merely  pcniiitled 
to  reside  there  for  a  special  purpose  by  the  licence  ornetesiit^ 
who  might  have  turned  him  out  at  a  moment's  warning. -«Li 
Blavc  J.  This  is  a  new  question,  of  which  I  also  have  gNU 
doubts,  and  should  like  to  have  further  time  ibr  ooostderatiw. 
There  are  expressions  which  have  a  contrary  tendency  to  eaeb 
other  in  the  very  same  case,  and  coming  from  the  saoie  Jod^ 

(a).Aitf,pU67S.  For  in  Ri^liji  v.  Harrow  (a).  Lord  Holt  is  fiiat  made  to-say,  tbskut 

law  takes  notice  of/reehoidersf  &c. ;  from  whence  it  is  tobeiniefrrf 
tfiat  he  thought  that  residence  in  a  parish  where  a  man  had  ^fite- 
koldf  though  not  in  possession,  would  confer  a  settlemeot  Brt 
when  he  htd  before  said  that  the  statute  never  meant  to  baniak  mm 
firom  the  enjoyment  of  their  own  lands,  it  seem*  as  if  be  were  speA** 
ing  merely  of  persons  in  possession  of  their  own  proper^,  it 
cannot,  therefore,  be  collected  with  any  certainty  how  the  £Mf 

(»)^iae,pL6l8.  stood  in  diat  case.    So  in  the  case  of  Rex  v.  Hasfidd  (b)  it  doesiNl 

appem'  whether  the  boy,  though  too  3roun^  to  be  in  the  actusl  pM^ 
session  himself,  were  not  resident  with  his  grandmother  iipoo  tt 
c^n  property.  •  If  so,  it  leaves  the  question  as  it  was  before,  hi 
to  the  circumstances  of  the  present  case,  I  consider  it  to  be  Hm 
same  as  if  the  pauper  had  lodged  at  any  other  public-house  iniWB 
the  parish,  and  not  in  that  of  whidi  he  was  the  landlord ;  for  it  k 
stated  that  he  had  before  agreed  to  let  it  to  W.^  and  that  W*  hri 
actually  entered  and  occupied  the  premises,  and  that  the  pttfpv 
afterwards  resided  diere  as  a  lodger  in  W*%  house.  He  InA 
therefore,  no  right  of  possession,  and  W*  might  have  tumea  M 
out  whenever  he  pleased.  This,  therefore,  must  be  consideredl  f 
a  case  where  the  party  had  property  in  the  parish,  but  that  he  #i 
not  reside  on  it,  and  that  another  was  in  possession  of  it.  Aadthtf 
brings  it  to  the  true  question.  Whether  such  a  one  can  gaioiitii^ 
tlement  by  residing  for  40  days  in  the  same  parish.  Ai  int  I 
thought  the  Question  had  been  decided  by  the  eases  of  A^^ 

(c)2fiife,pl.675.  Sowton  (c)  and  Rex  v.  St.  N^ott*B  (d)f  but  upon  looking  more  s>^ 

(d)Anu,pL,€'r€.  ^^^^y  ^^^^  them,  J  find  there  are  circumstances  of  doubt  wheckerlht 

a  were  not  in  possession  of  the  property.  Perhaps  on  \oMH 
er  into  the  cases,  and  particularly  into  that  of  Rex  v.  Ha^'^ 
we  may  find  something  decisive  to  direct  our  judgments.  Bat  if^ 
should  be  found  to  be  altogether  a  new  question,  the  incHnatisiNf 
my  opinion  is,  that  a  person  who  has  not  the  possessioo,  batosif 
the  property  of  an  estate,  and  a  right  to  receive  the  rents,  is  Ml 
irremovable  from  the  parish  where  such  estate  is  situated.  ^ 
adv^wib. — On  this  day  (the  former  opinionr  having  beea  ^ 
vered  two  days  before),  Lord  Kbmtov  C.  J.  said,  ihat  the  Coi^ 
had  looked  more  particularly  into  the  case  of  Rex  v«  He^M  ^ 
they  were  now  all  of  opinion  upon  Uie  authority  of  diat  esse  (^J^ 

,U)  In  die  nport  of  the  tame  case  in  osimMi;  and  tliougb  U  wtiiut  Mtm 

SStr.  118S»  it  i»  steied  that  the  order  tkaihewat  aetwUfym  ikaltp^l^* 

wag  ^pHHlied  as  to  tfaa  boy ;  fbr  ai  to  was  eaou^  that  ha  had  mek  m  am 

him  he  was  tenant  in  fee  orthe4l.;»r  mtke  paHthJ¥om  nikkk  ke  enM  nol  9i 
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liuA  gMrtroed  IheprieMBt,  that  the  Mttlemtat  wbb  in  S.  *—  Both 

QN6fB  .'QUflVMsU 

m-Resv.  Dmrsione,  H.  T.  41  O.9.  1  Ead,  296.  — The  pau*  WfaUetbe pau- 
per iMving  gained  a  pmyiotta  settlement  at  itf.,  went,  prior  to  P^  '^^'^ij!^'' 
IkonAer  1778,  to  reside  with  his  wife  and  £unily  in  B^t  upon  a  b /^^^ 
teBement  which  he  rented  there  at  1/.  IS$^  per  annum.    On  the  estate  de«:end- 
]4tliof  the  laroe  November,  and  whilst  the  pauper  resided  at  B.,  ed  tobia  wife 
Jif.  died  intestate,  seised  of  a  freehold  house  and  mnds  in  B»p  which  •od  ber  aitten, 
descended  to  the  pauper's  wife  and  her  two  sisters  as  coparceners,  wcoparcanera 
hmg  the  grandehildren  and  cohein  of  the  said  M.    On  the  14th  |.^^  ^ 
ii  December  then  next  the  pauper  entered  into  the  following  month  after  the 
^^meot  to  sell  his  wife's  share  of  the  house  and  landbi  to  D.,  pauper  and  bis 
kiibuul  of  one  of  her  sisters :  **  An  agreement  made  between  •/•  wife  contracted 
**  end  M.  D.,  of  A,  of  the  one  part,  and  Af.  and  A.  P.,  of  the  «?  ^^  i*»^^ 
•asd  {Wish,  of  the  second  part,  and  W.  and  M.  C,  of  T.,  of  "^^J^^^^ 
"the  third  part,  witnesseth,  that  the  said  parties  have  agreed  and  q^^  ^tuallj  ex- 
^irmlj  bound  themselves  in  the  sum  of  20^.,  which  money  is  to  ecuted  for  more 
^  be  mfeited  if  either  of  the  parties  do  not  stand  to  the  valuation  than  40  day* 
"if  the  tenement  and  lands  now  in  the  possession  of  FL  and  !>»,  •^r  ^^^^ 
*»hich  hud  is  to  be  valued  by  two  or  three  men  according  to  JT*^*    upe^ 
^Ihsir  valuatioa  upon  oath  if  required.    If  it  is  not  all  freehold,  ^„  ther^ 
''tfaes  it  must  be  an  abatement  in  the  said  price ;  or  if  it  should  settled  in  B, 
'^be  more  land,  then  it  must  be  valued  acoording  to  the  price,  althou^  the 
^  The  parchase«money  is  84/.,  the  purchaser  to  pay  the  expeace  «***^  during 
^'sf  the  writmg.    I  bind  myself  to  pay  the  money  at  Candlemas  ^^^^  "^ 
"next,  if  there  is  a  good  title  made."    Signed  by  the  pauper,  his  JJ^  of  anodier. 
aif(^  sod  the  ether  parties.    After  the  agreement  was  signed,  the 
tefaees  valued  the  pauper's  wife's  share  of  the  premises  at  ^8L 
She  deeds  not  being  ready  by  the  Mof  Febniwy,  the.  pauper 
CHsipleiiiial,  and  £.,  agent  for  D.,  offered  to  pay  him  three 
Moths'  rent  for  his  wife's  share  of  the  piemises,  it  required ;  but 
Ike  pauper  did  not  require  it.    The  deeds  were  executed  and  the 

Bpaid  the  latter  end  of  the  said  February  or  beginning  of 
177d4  From  the  14lh  of  November  1778,  when  the  gnuid- 
Adwr  died,  to  the.  exeoutioa  of  the  deeds  in  the  latter  end  of 
Mnuny  or  March  foUowiog,  the  pauper  resided  in  the  tenement 
lie  icDtsd  at  B.f  bat  did  not  occupy  an^  part  of  the  tenement 
rtidi  deaeeoded  to  his  wife  and  ner  sisters.  The  house  and 
prdea  were  in  tho  occupation  of  the  said  Z>.  and  his  wile,  one  of 
ike  coparceners,  and  the  rest  of  the  land  was  occupied  by  one  M*, 
*bs  bad  been  tenant  to  the  grand&ther. — Park  was  to  have 
■Kaed  in  support  of  the  order  of  Sessions^  and  Williams  Serjt. 
Mr&/  but  the  former  admitted,  that  after  the  recent  decision  of 
heConrt  in  the  case  of  HougkUm4e-Sfringy  he  could  not  ces- 
tid  that  the  pauper  might  not  gain  a  setSement  by  residing  in 
le  ssme  p«riah  in  which  he  had  an  estate  of  freehold  in  right  of 

iiaoonf.  It  la  alao  to  be  collected  ttom  but  incidentally  stren  was  laid  on  die 

¥&  sola  «r  tbe  late  Mr.  Mtueerman  citoumataiice  ci  this  pauper  having  a 

■tttebof  wasnofetifisgonfalaartaia.  fi^akoid  at  gaadbi.     JETaft,  a  J.  lajra, 

(  aka  afpawa  that  tba  lettlaniant  of  «<  Let  a  swn  be  tetUad  where  l^e  wiU, 

IB  nme  pauper  waa  aftcrwarda  dia-  «  we  are  all  of  opinion  he  may  go  and 

Mad  again  between  Sifliip  and  JETm-  <'  live  where  he   haa  an  eifote,  and, 

NiporiAet,  5  Mod.  416,,  and  the  prin-  <*  therefore,  that  be  might  have  gone 

N  fHeatioo  waa*  Whether  ^raKp  •*  to  the  place  where  be  had  ayrwWd." 
'    '  '  by  the  Hmner  order? 
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his  wife,  although  in  the  occupation  of  another.  But  he  raggoldl ' 
a  distinction  between  this  case  and  that ;  that  here  the  titie  at* 
crued  on  the  14th  of  November,  and  within  leas  than  40  days,  sn. 
on  the  14th  of  December ,  the  pauper  bound  himself  to  coDisy 
away  the  property.  —  The  Court,  however,  said,  that  tbe  con- 
tract was  executory,  and  the  conveyance  was  not  actosllj  ex- 
ecuted till  long  afler  the  40  days  were  expired,  till  when  the  title 
remained  in  the  pauper,  and,  consequently,  he  gained  a  settlesMnt 
in  B.  —  Order  of  Sessions  quashed. 
The  pauper  gSO.  Rex  v.  Caton,  H.T.  47G.S.  Editor'iMSS.— Two  justicB 

toTft  A  7or  removed  H.  and  his  five  children,  by  name,  from  C.  to  £.  The 
nine  years,  at  Sessions,  on  appeal,  quashed  the  order,  subject,  &c  H.beieg 
86/.  5«.  payable  legally  settled  at  E.  in  November  1905,  took  a  farm  at  C,  oiHih 
on  die  istof  sisting  of  a  dwelling-house,  out-buildings,  and  seven  acres  of  lasd, 
July,  was  to  geven  miles  from  £•,  for  the  term  of  nine  years,  at  a  rent  oi2SL6t^ 
arable^^onAe  P*7***>^®  ^"  *^^  '•*  ®^  ^*^f  yearly;  and  it  was  agreed  that  he 
14^  of  Febni'  ^^^^^^  enter  upon  the  lands,  for  husbandry  and  tillage,  on  the 
my,  and  on  the  14th  of  February  1806,  and  in  the  possession  of  the  house  and  (he 
dwelling-hoafle  rest  of  the  premises  on  the  13th  of  May  following,  being  the  uml 
and  the  rest  of    times  of  entry  on  farms  in  the  neighbourhood.    The  dwelfia^ 

^e  l^^iT  ^^"^  ^"^  ^  ^^^^^  ^^^  ^^^^  ^^^^  ^^  ^^^  previously  let  tootf 

following-  and  ^'»  ^"^  ^^^  residue  of  the  lands  to  other  tenants.    Betweeotfai 

accordingly  14th  of  February  and  the  8th  of  March  1806,  H.  entered  ioie 

entered  on  the  possession  of  the  land  in  C.  according  to  agreement,  which  vs 

arable,  worth  above  the  annual  value  of  10/.,  repaired  the  fences  thereof,  hired 

*^^^  ^dfbe  a  ocrson,  who  plowed  part  of  the  land,  and  did  other  usual  ads 

foplow^and^"  Of  spring  husbandry.     Soon  after  his  entry  upon  the  said  land,  ft 

fence ;  and  required  T*.,  then  in  possession  of  the  dwd ling-house,  sod  «hl 

agreed  wiUi  the  had  a  right  to  hold  it  till  the  ISth  of  May  following,  to  take  hitf 

tenant  in  pos-  to  board  at  U.  a  day,  while  he  was  husbanding  the  land,  to  whieh 

hT^^arf^**  J',  consented ;  nothing  was  said  about  his  sleeping  thefe;  but  W 

the^house, '"  ^^^  ^^^>  ^^^  presumed  //.  would  want  to  sleep  there,  of  eoufi^' 

where  he  also  ^*  Stayed  three  or  four  days  toge^er  in  C.  at  difiereat  tiaajf 

slept,  at  u.  a  between  the  14th  of  February  and  the  6th  of  Mi^,  when  hetodt 

day,  while  he  possession  of  the  dwelUng-hoose  as  after-mentioned,  husbaiMbl 

Se^Md^*^*J?d  ^^^  ^*"^'  ""^  boarding  at  T:&  house,  and  sleeping  there  withes* 

sttf*d*Uiere  at  ^^  ^''^  Children,  in  all  for  about  16  days,  and  contiDued  fir  Ai 

diflftnent  inter-  residue  of  the  time,  between  the  14th  of  February  and  tbe  6ih  rf 

▼als  for  16  days  May,  with  his  family  in  E.    Towards  the  latter  part  of  tbe  tisi% 

in  the  whole  before  H.  entered  upon  the  dwelling-house,  one  of  his  sooi  ^ 

^^^^wh^  Sisted  him  in  husbanding  the  land,  and  boarded  and  slq)t«i* 

die  t^anTflate  **'*"  about  a  week  at  T,%  for  which  he  paid  Is.  a  day  extra; 

him  up  the  during  such  time  i7.  brought  a  horse  of  his  own  from  B>  to 

possession  of  the  which  he  employed  in  loading  stones  off  the  land  he  had  so  tal 

house,  &c.  and  and  stabled  him  at  T.%  by  his  leave,  providing  his  own  bay. 

^  T^"'  *^  ^^  ^^  ^^y  ^^^»  ^'  voluntarily  delivered  up  possession  sf 

his  ^e,  family  dwelling-house  and  out-buildings  on  the  farm  in  C.  to  H.,  who, 

and  goods,  who  ^^  9»ssx%  day,  removed  thither  his  wife  and  children,  boor''" 

till  then  had  furniture,  cattle,  and  goods,  from  his  former  farm  in  £.,  in 

t^f^A^fi^  his  tenancy  expired,  as  to  the  land,  on  the  14th  oiFArwnft 

uotiborfiirm  ^  ^^  ^^  buildings,  on  the  12th  of  May  1806.    Soon  after 

'^IridM^ra  «'erooval  of  his  family  to  C.  his  wife  died ;  and  on  the  S6tii  daj 

the  pauper  also  ^^^  residence  in  C.  with  his  whole  family,  reckoning  from  the  ^ 

had  moatly  of  May  last,  H.%  goods  were  seized  and  sold  under  an  execute 

dwelt;  and  obtained  by  one  of  his  creditors ;  and  he  applied  to  tbe oveneef | 
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'  of  Cm  for  relief,  and  agreed  to  auit  the  fiurm  there.    The  overseers  after  the  6th  of 
of  C  relieved  H.  and  his  chilaren,  and  kept  them  a  day  and  a  May^  he  only 
sight  Icmger  in  a  house  appropriated  for  the  use  of  the  poor  at  C,  remaned  on  the 
uA  on  the  38th  day  (computing  from  the  6th  of  May)  H,  and  his  ^^ '"  ^'  ^ 
dnidren  were  removed  by  the  order  in  question  from  C.toE,  —  he  fiSled'and 
ScARLiTTt  in  support  of  the  order  of  Sessions,  adverting  to  the  applied  for*^ 
case  of  Doe  and  Lord  Bradford  v.  Waikins  (a),  and  that  class  of  relief,  and  after 
cases,  said  that  it  might  have  been  a  question,  whether,  upon  such  being  kept aday 
a  holding  as  this,  the  notice  to  quit  must  not  have  referred  to  the  }^^^  P^°^ 
lime  when  the  tenant  was  to  take  possession  of  the  dwelling-house  ^"^>*S>^ 
and  the  rest  of  the  premises ;  but  by  the  words  of  the  statute  fiirm^an«f  wm 
Id  &  14  Car.  2.  c,  IS.,  on  which  this  question  turns,  the  party  can  removed : 
oolj  be  removed  within  40  days  after  he  shall  come  to  utile  in  any  Held,  ihat  this 
tenement  under  the  yearly  value  of  10^.,  and  here  it  was  evident  ^Macomiiv^to 
that  the  pauper  came  into  the  township  of  C.  to  settle  while  he  J^imiS'lifA 
boarded  and  lodged  with  T,  for  the  purpose  of  superintending  the  from  theb!»ia- 
lands  which  he  had  taken  possession  of  under  his  leases,  which  ningofhia 
would  make  in  all  a  residence  of  above  40  days  in  C.  —  Lord  lo4gvig  with 
EixsKBOROuoH  C.  J.  who  asked,,  if  the  pauper  did  not  come  to  ^^  outgoing 
:  setde  in  C,  what  he  came  there  for?  — Topping,  who  was  to  ^|^'J^^ 
hwre  supported  the  original  order  of  justices,  then  declined  argu-  ^Hmtrf  ihgrv 
log  the  case.  —  Per  Curiam,  absente  Grose  X — Order  of  Ses-  after  the  6iA  of 

siona  confirmed*  (b)l  ^o^f  made  above  40  days  in  the  whole,  and  lettled  him  there. 

V.  Of  certificated  Persons. 

681.    Burdear  v.    Eastwoodke^f    E.  T.  5G.  1. —  //.»    beioff  AeertiScate- 

legally  settled  in  B^t  about  18  years  before  the  removal,  married,  man  gains  a  set- 

wmd  had  four  daughters;  and  about  ten  years  afterwards  went  tlementby 

'  with  hia  wife  and  children  into  £.  as  a  certificate-roan.    Whilst  >^^i«S  <»  I" 

tfaey  were  there,  a  copyhold  of  20if*  a  year  was  surrendered  to  aUtw^b^e 

his  wife  by  her  fieither,  which  they  enjoyed  for  five  years  till  her  9  &  jo  Will.  s. 

death,  and  then  according  to  the  custom  of  the  manor  it  descended  c.  1 1.  says  Uiat 

10  the  eldest  daughter.    About  half  a  year  ago  the  man  asked  no  certificate- 

idief  in  E^  and  thereupon  the  Sessions  sent  him  bock  to  B.  ""^*  ^ 

k  was  contended  that  as  the  statute  9  &  10  ^.  3.  c.  11.  had  pro-  ex'^tfcSr  «nt- 

vided  that  a  certificate-man  should  not  gain  a  settlement  except  i^g  a  tenement 

he  take  a  tenement  of  the  yearlv  value  of  10/.  a  year,  or  execute  of  10^.  a  year, 

annual  office  in  the  parish;  the  pauper  had  not  gained  a  and  although 

•    nent  in  £.,  by  residing  on  this  esUte,  for  that  the  statute  ^^'^^^ 

_  an  explanatory  act,  must  be  literally  taken,  and  could  not  ^^^^ 
be  extended  by  construction  to  any  case  not  expressly  within  it ; 

and  that  the  pauper,  not  being  within  either  of  the  cases  therein  f^^j^'^^' 

meDtioned,  was  removable  from    this  estate  on    his  becoming  ^  ^  g^  ^ 

actually  chargeable  to  the  parish.— Sed  per  Curiam:  This  Rem. 88. 

is  not  an  explaiiatory»  but  a  new  law,  and  must,  therefore»  receive  And  see  Rei  v. 

a  liberal   conatrucUon.      The  exceptions  in  the  statute  prove  Deddington, 

that  this  case  is  a  case  more  reasonable  than  either  that  are  there  ro«<f  pl-084. 
BBentiooed.  If  a  certificate-man,  by  taking  a  tenement  of  10^. 
per  annum  gain  a  settlement,  di  fortiori  shall  he  who  has  an  estate 
of  his  own,  especially  in  this  case,  where  he  does  not  come  to  it 
by  Ua  own  act,  (which  might  favour  of  fraud,)  but  it  is  cast  upon 
hiai  by  the  act  and  operation  of  law.  If  he  who  serves  a  parish- 
office  gains  a  settlement  upon  account  of  his  presumed  ability, 

<a)  7  East,  551.  {h)  Vide  Rei  t*.  St.  Mary  Lambeth,  imU^  pK  44»5. 
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(a)  Hanow  v. 
Edgwmre,  anter 
pl.608. 


And  MMh  oertu 
ficatedpcnon 
gaining  a  acctle^ 
ment  in  the 
certificated 
parifbi  will  not- 


12  Ann.  c.  18. 
confer  a  settle- 
ment therein  to 
his  apprentice. 


{a)j4nU!,pl6Bl. 


A  certificated 
person  who 
resides  40  days 
on  leasehold 
premises  pur- 
chased by  him, 
gains  a  settle 
ment  notwiih* 
standing  the 
statute  9  &  10 
Wfll.S.  c  11.  : 
fbran  estate  ac- 
quired as  well 
hypurchoie  a» 
by  descent  will 
avoid  a  certifi. 
cate  though 
under  tlie  value 
of  10/.  a  year. 


with  greater  reason  shall  he  who  iias  ability  of  his  own  vUble  to 
all  the  world.  It  has  been  already  adjudged,  that  any  odier 
person,  by  the  descent  or  purchase  of  a  freehold  or  copyliold  (s), 
or  by  becoming  entitled  to  a  lease  for  years,  gains  asetdemat; 
and  It  cannot  be  supposed  that  the  legislature  intended  to  |Mit  a 
certificate-man  in  a  worse  condition.  The  value  of  the  eopjbdd 
is  not  materia],  for  it  is  its  being  his  own  that  makes  him  not  re- 
movable.  A  man  must  take  a  tenement  of  lOL  per  asinas  to 
gain  a  settlement ;  but  yet  he  may  come  to  settle  upon  a 
tenement  of  his  own,  though  of  ever  so  sDUd^  m  value.  This  oB, 
therefore,  being  for  five  years  irremovable  from  £.,  has  gaioei 
a  good  settlement  there,  imd  the  order  to  remove  kim  from 
thence  must  be  quashed. 

682.  Ivingkoey.  Stonebridge,  H.T.  6G.1.  Srr.d65.---Inl7tt 
P.  was  bound  apprentice  to  £.,  who  was  legally  settled  in  /.;  fe 
served  part  of  bis  time  there,  and  then  the  master  went  will  flB 
his  family  as  a  certificate-man  to  S.,  where  he  purduned  • 
estate  of  the  value  of  6tf  .,  and  Bfter  sdch  purchase  the  apprendee 
lived  with  him  six  months  till  the  apprenticeship  ezpirea.  Ha 
statute  12  Ann.  c.  18.  provides^  that  the  apprentice  of  a  certificate 
man  shall  gain  no  settlement  in  the  pa^sh  to  whidi  the  nartv 
goes  by  certificate,  therefore  Uie  justices  adjudged  the  sdttk- 
ment  at  /.,  where  die  binding  and  great  part  of  the  service  wsb.^ 
Sed  psr  Curiam  :  The  order  must  be  quashed:  for  as  the 0* 
prenticeship  expired  in  1709y  the  statute  .12  Ann.  is  out  of  tbe 
case,  not  being  made  with  any  retrospect ;  and  then  the  can  ii 
no  more,  than  that  an  apprentice  of  a  certificate-maa  livttiO 
days  in  5.,  which  before  that  statute  was  enoc^h  to  gtam  )mt 
settlement.  But  if  this  had  been  a  case  since  the  statiilei  jit 
we  think  the  settlement  would  be  in  S,;  for,  according  to  At 
case  of  Bttrclear  v.  Easttooodhey-  (h),  when  a  ceHifieate-irii 
makes  a  purchase,  he  immediately  ceases  to  be  there  in  nature tf 
a  certificate-man,  and  becomes  a  settled  inhabitant ;  so  that,  \Mft% 
the  statute  out  of  the  case,  (as  we  must  do,  it  being  notkiag  It 
the  purpose,)  in  this  view  here  is  a  service  fo^  six  months  ai  * 
apprentice,  in  a  parish  where  the  master  was  legally  aettU 
which  is  more  than  sufiicient  to  give  a  settlement  to  the  if* 
prentice. 

688.  Rex  v.  StansfiM,  E.  T.  16  G.  2.  Bwrr.  S.  C  305. -^^At 
beine  settled  in  iS.,  came  into  the  township  of  SwAbmd^  ia  A* 
parish  of  A.,  by  virtue  of  a  certificate :  by  a  deed  not  indent^ 
bearing  date  the  4th  Febfvaiy  1728,  made  between  A.  of  TM 
the  parish  of  JR.  aforesaid,  yeoman,^  of  the  one  part,  and  ^  tM 
B.  on  the  other  part,  the  said  A.  demised  to  B.,  bis  hein,  ezae^ 
tors,  administrators,  and  assigns,  20  square  yards  of  haaj  ^ 
W.  in  the  said  parish,  to  hold  to  him,  his  estecutoi^  adaatft* 
trators,  and  assigns,  for  the  term  of  999  years*  under  Aj 
reserved  rent  of  1«.  a  year;  by  virtue  whereof,  B.  cd'^ 
to  the  said  premises,  and  afterwards  erected  a  houss  v 
other  out-buildings  upon  the  saipe :  and  by  indenture  beariBf 
date  the  9th  day  of  Jvh  1780,  made  between  tbe  ^^ 
of  the  one  part  and  H.  ot  HootBetfy  of  the  other  part,  the^^ 
B*j  in  consideration  of  16/.  lOs.  paid  to  )iim  by  i/.,  un^ 
the  premises,  with  the  buildings  thereupon  erected,  to  Ih 
his  heirs,  executore,  administrators^  and  assigns,  during  the  rss^ 


Rvcr.Si]  or  cvatificatbd  pxbsovs.  ^Qn 

of  tke nid  term  of  999  yean;  to  bold  to  the  laid  /T.,  his  hmm 
«d  9mm  i  bj  virtue  thereof  entered  to  the  premiaes.    And 
ifterwaros,  by  indenture  bearing  date  the  16th  day  of  September 
1731»  Bade  between  the  aaid  A.  of  the  one  part»  and  the  said  H, 
tithe  other  part,  the  aaid  A.  leased,  set«  and  to  farm  let,  to  the 
md  H^  his  heira,  executors,  administraton,  and  assigii^  the 
iaid  20  square  yards  of  land  before  granted  by  him  to  the  aaid  B^ 
lodslsD,  Ac  and  also,  Ac.  to  hold  to  the  said  H^  hJM  heirs,  ex* 
eotton,  administrators,  and  assigns,  for  the  term  of  999  years  i 
b  Tirtue  of  which  grant,  the  said  H*  entered  to  the  said  premises : 
afterwards  an  uncle  o^  BJ%  having  died,  and  left  some  money  to 
the  nid  £.,  he  thereupon  applied  himself  to  the  aaid  H,  in  order 
to  purchase  the  aaid  premises  by  him  the  said  JB«  before  sold  to 
M  laid  £/.,  and  also  the  said  premises  granted  by  the  said  A.^ 
igr  the  deeds  last  above  mentioned*    Upon  which  the  said  H.  and 
M  came  to  an  agreement ;  and  by  indenture  bearing  date  the  9th 
dqr  otJefy  1796,  made  between  the  said  H*  of  the  one  part,  and 
ibe  Mid  A  of  the  other  part,  (reciting  all  the  deeds  before* 
■CBtiQned,)  the  said  H*f  in  consideration  of  47^  hand  Jide  paid 
!•  bim  by  the  said  ^.,  bargained,  sold,  assigned,  and  set  over 
vote  the  said  B*f  his  heirs  aM  assigns,  all  and  sincolar  the  before* 
■entiooed  premises,  to  hold  unto  the  said  B.,  his  beiia,  executors, 
idmiiustrators,  and  assigna,  during  the  residue  of  the  said  several 
torn  of  999  years  then  to  come :  that  the  said  premiaas  all  lie  in 
Aesaid  township  of  iS.,  and  at  that  time  were  worth  the  aaid  aam 
tf  47/.,  and  now  are  worth  the  sum  of  SSL  to  be  sold :  by  virtue  of 
wiiidi  grant,  the  said  B.  entered  into  the  said  premises,  and  in* 
Ubitcd  upon  the  same  for  two  or  three  years  then  neat  follewiog* 
Ilttt  by  indenture  bearing  date  SSSd  day  of  May  17d8,  the  said  S. 
Mgned  over  the  said  premises  to  the  above-named  H»  by  way 
tf  jBortgage,  for  the  sum  of  45/.    B.  was  removed  bv  two  justices 
^  &.  to  SpaUandt  but  the  Sessions  quashed  the  order  of  removal 
isd  Mated  tne  abotie  case.    It  was  contended  that  this  purchase 
Aiaot  gain  B.  a  aettlement  in  Spotiand,  for  that  by  9  A 10  W» 
IclL  no  certificated  person  could  gain  a  settlement  by  any 
ict  whatsoever,  except  by  taking  a  tenement  of  Itf.  a  year,  m 
Seating  an  annual  office  in  the  parish ;  and  that  the  voluntary 
parebse  of  a  leasehold  estate  for  999  years  for  47Lf  was  not 
vUdut  eidier  of  those  exceptions.  —  Lee  C  J.  I  do  not  know 
^  the  certificate  act  has  been  taken  so  strictly.    A  descent  or 
adetFise,  and  I  believe  a  pnrcbase  too,  have  been  determined  to 
foa a  settleownt  (after  40  days'  residence)  upon  the  foot  of  the 
person's  not  being  removable  from  his  own,  and  as  not  being  oa 
Binider    within    the   meaning    of  13  AUC.9.C.  12.    So  that 
*licnevcr  a  man  haa  an  hutereat  of  his  owa,  though  under  lOL  a 
JMr,  he  shall  net  be  ranovable  by  that  atatute.    The  present 
fnstioa  turns  indeed  upeo  the  construction  of  the  certificate 
«tt9A10fF.3.c.ll.   Now,  though  this  peraon  was  a  certificate- 
Mi,  yet  if  he  had  come  to  this  by  act  of  law,  it  would  have  gained 
itti  a  settlement ;  and  1  believe  it  boa  been  so  determined  in  the 
caw  of  Rex  v.  Burelear  (a)  on  porchaaes  too*    I  think  the  sane  {a)AnUf^e8U 
cpDstruction  has  been  made  upon  this  act,  as  upon  that  of  ISA  14 
Car,  2.    Before  9  6«  L  c.  7.  every  body  that  came  into  a  parish 
Md  made  any  purchase  whatsoever  was  irreaoavahle.    We  thiok 
the  Sessions  wrong,  and  fhe  two  justices  right ;  for  a  eertificate^ 
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The  Mtilement 
gaiued  by  a  cer- 
tificated peraon 
by  living  40 
days  on  a  pur- 
chased estate  in 
the  certificated 
parish  is  con- 
veyed to  bis 
unsettled  chil- 
dren* 

S.  C.  Stni. 
1193. 


man' gains  «  settlement  by  becoming  irremovable,  and  ^oatiaaiiig 
so  for  M  days :  —  and  the  order  of  Sessions  was  quashed  and  tbe , 
original  order  affirmed. 

.    684.  Rex  v.Deddingion{a),  T.T.    16A17G.2.    JJiirr.  S.a 
2%.  —  Richard  M.,  tlie  father  of  the  pauper  Edward  M^wfao 
was  removed  with  his  wife  and  family  from  D.  to  T.,  about  the 
year    1719  had   a  certificate  from  T.  to  D.,   which  acknow- 
ledged the  said  Richard  A/.,  and  Anne  his  wife,  and  Edtoard  their 
son,   to   be   inhabitants    legally   settled    in    T.  ;    Richard  nd 
Anne^  and  Edward  their  son,  lived  in  D.  many  years  under  the 
certificate,  daring  which  time  Richard  purchased  a  dwelling-houie 
in  D.  for  42/.,  and  paid  for  it  with  his  own  money,  and  aftenranb 
dwelt  in  it  many  years.     Edward  3f.,  his  son,  lived  with  hin 
therein  as  part  of  his  family  for  many  years,  and  never  gained  ny 
settlement  of  his  own.     Richard  m*  sold  the  messuage  fiveyetn 
ago;    Edward^  the  son,  had  no  interest  therein,  but  bccsne 
chargeable  to  D. ;  Richard  M.,  the  father,  is  living,  but  hss  oov 
no  house  or  estate  whatsoever  in  D«  —  Lke  C.  J.    The  praeit 
case  is  no  more  than  this :   A  certificate  was  given  many  yein 
ago  to  old  Richard  and  his  wife,  and  Edward  their  son ;  after- 
wards Edward  marries  and  has  children ;  Edward^  and  his  wift 
and  children,  are  the  present  paupers;   old  Richard  made  the 
purchase  in  Z>.    Now,  the  act  of  9  &  10  fVill.  3.  c.  1 1.  inentioM 
the  doubts  that  had  arisen  upon  the  former  act,  and  then  dedareii 
**  that  no  settlement  shall  be  gained  by  certificate  persons,  except 
**  by  the  two  methods  therein  specified."     But  I  think  the  cue 
of  Burdear  and  Eastwoodhey  {b)  is  an  authority  in  the  preieot 
case,  that  order  has  now  been  read,  and  it  appears  "  that  a  cc^ 
M  tificate-man's  wife's  father  surrendered  to  her  a  copyhold  of  SQr> 
^*  per  annum  ;"  and  this  was  held  a  settlement,  though  it  was  moit 
plainly  neither  of  the  two  cases  mentioned  in  the  act.    I  remen- 
ber  the  case.      Pratt  Lord  C.  J.  held  it  more  than  etpvalestto 
renting  \0l.  a  year.     Eyre  J.  held,  that  the  construcUon  of  thii 
act  of  9  &  10  Will.  3.  should  be  agreeable  to  that  of  1 3  &  14  Car.t 
c.  12.,  upon  which  a  man  was  irremovable  from  any  tenement  «f 
his  own,  though  it  should  be  under  10/.  a  yean     I  do  not  see  thil 
the  parish  will  be  safer  as  to  the  notice  arising  from  renting  itf. 
a  year,  than  as  to  the  notice  arising  from  a  purdiase ;  there  teev 
to  be  an  equal  notoriety  in  both  cases.    If  this  act  were  fo  be 
taken  so  strictly  as  has  been  contended  for,  a  certificate  mm 
could  never  gain  a  settlement,  though  he  should  purchase  500ti 
a  year.    One  of  the  other  judges  in  that  case  of  BurdeariibusnA 
indeed,  that  it  was  not  strictly  to  be  considered  as  an  act  of  the 
party  himself,  as  he  came  in  by  the  surrender  to  his  wife;  hot 
all  the  Court  held  it  not  to  be  within  the  prohibition  of  the  act  of 
9  &  10  WM.  S.,  the  man  being  irremovable  as  long  as  he  hadvj 
thing  of  his  own,  though  he  should  become  actually  diargeable  to 
the  parish.     And  if  this  be  so  in  the  case  of  the  old  bM 
Richard  M.,  then  all  his  ririits  will  be  conununicated  to  tboie 
that  derive  from  him ;  for,  after  gaining  a  settlement  by  purcbsie, 
the  man  himself  is  to  be  considered  as  an  inhabitant  of  me  psflih 

[a)  See  Rex  v.  Leek  Wotton,  jwU,  But  Sir  J.  S.  is   UDder  a  wM»  » 

Pl'  749.  flUting  it  to  Iwve  been  •  dcseeaC^ 

.  (b)  Vide  Cases  of  Settlements,  p.  90.  wifb ;  h  came  to  ber  by  the  hum**' 

case  ISl,  and  Sir  J.  a  16S,  164.  S.C.  of  her&tber. 
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ID  which  he  bat  gained  it,  in  the  tame  raaaner  at  if  he  had  actualljr 
rented  a  teneaient  of  10^  a  year,  or  executed  an  annual  office ; 
in  vhich  cases  it  muat  be  agreed,  that  legitimate  children  who 
hare  no  settlement  of  their  own,  must  denve  from  their  father's 
Isst  1^1  settlement  (for  the  settlements  which  the  father  might 
have  previous  to  the  last  are  out  of  the  ease,  as  much  as  if  there 
aeier  bad  been  any  such,  they  being  extinguished  by  his  gaining 
soev  one,  and  haWng  no  more  existence.)—  Wright  and  Dbm- 
vibonJs.  concurred  with  the  chief  justice  in  opinion,  and  ex- 
pressed themselves  to  the  same  effect.    And  Sir  John  Stranob 
observiog,  tliat  it  was  stated,  that  the  old  man's  settlement  in  D* 
iras  at  an  end,  and  therefore  this  might  alter  the  case,  the  Court   Sm  Rei  v* 
lud,  It  did  not,  because  it  did  not  appear  that  he  had  gained  an^  West  Sheffbrrf, 
ittbseqoent  settlement.    This  vras  his  last  legal  settlement,  and  it  ante,  pi.  677. 
mj  very  well  remain  so,  though  he  has  no  estate  there  now.  accords 

685.  RejuY.  Cold  Askt(m(a),   H.  T.   31  G.2.   Burr.44^  —  In   Acertificate- 
Jttk  1725,  D.  i/.,  and  Mary,  his  wife,  went  from  fV.  to  C.  ^4.,  penoD  gmins  a 
with  A  CERTIFICATE  from  fV,y  directed  to  C  A,f  acknowledging  wttleiiient,  in 
that  tbey  were  inhabitanu  legally  settled  in  W.    D.  A.,  and  his  !!i^^^*" 
wife,  lived  in   C.A.  under  the  certificate,  from  July  1725,  till  ^^^40^ 
about  Christmas  1728;  at  which  time   fV.  R,  the  father  of  the  days  on  my 
aud  Mary,  died  intestate,  leading  the  said  Mary,  his  daughter,  estate  which 
and  ^'v%  other  children.     He  was,  at  the  time  of  his  death,  pos-  would  confer  a 
seated  of,  and  entitled  to,  a  tenement  and  two  acres  and  a  half  of  "^^tlfment  on 
land,  of  the  yearly  value  of  «.  lis.  in  C.  A.,  for  the  remainder  JSTSTITio' 
rf  a  term  of  99  years,  determinable  on  the  death  of  himself,  and  will.  s.  c.  ii. 
of  tile  said  Mary,  bis  daughter.    Upon  his  death,  D.  H,,  and  his  makes  no  dif- 
irife,  entered  upon  and  took  possession  of  the  said  tenement  and  f«rence  in  that 
land ;  and  lived  in,  and  occupied  the  same,  ever  since  until  this  '^■P*^^' 

tiaie ;  but  no  administration  of  the  goods  or  personal  effects  of 
f*  was  ever  granted  to,  or  taken  out  by,  Z>.  H.,  Mary,  his  wifb^ 
or  either  oi  them,  or  any  other  person. —<- Lord  ^fANSFIEI.D• 
The  question  is.  Whether  D.  H.  gamed  a  settlement  in  C.  A.,  to 
vjiich  place  he  came  originally  as  a  certificate*man  ?  D.  H.  had 
Iteea  29  years  and  a  half  in  possession  at  the  date  of  iJie  order : 
tlie  question  is.  Whether  he  is  within  9  dr  10  fT.  3.  c.  II., 
ivUtfa  mentions  only  two  methods  whereby  certificated  persons 
CBD  gain  setUements  in  parishes  to  which  tbey  come  witn  certi- 
&vtef ,  v».  taking  a  lease  of  a  tenement  of  10^.  per  annum,  or 
eiecating  an  annuial  office.  But  an  estate  of  a  man's  own,  from 
vUch  he  cannot  be  removed,  has  been,  by  construction,  (and  a 
^  reasonable  one  too,)  holden  to  be  within  this  act;  for  it 
veuld  be  a  very  hard  thing  to  remove  a  man  firom  his  own  estate. 
And  the  tale  holds  as  wellin  the  case  of  a  certificate  person  as  in 
«iy  other  case,  that  no  person  ou^ht  to  be  removed  from  his 
own  property  and  estate.  The  principle  of  this  determination  is, 
because  a  property  of  a  man's  own  is  a  stronger  case  than  hiring 
nother  person's  of  I0l.per  aamrm  value.  And  thb  Court  held 
that  he  had  acquired  such  a  rigjbt  to  this  estate  by  20  years'  pos- 
isssion,  as  gave  htm  and  his  fiimily  a  settlement  in  C.  A.  in  avoid- 
•nce  of  the  certificate. 

686.  Rex  v.  Long  WUtenham,  M.  T.  24  G.  S.  Editor'^  MSS.  If  hmband  and 
Two  justices  removed  die  paupers  from  the  parish  of  V.  to  L.W^\  ^^a^  ^^ 
^  the  Sessions,  upon  iq»peal,  confirmed  the  order,  and  stated  ^[^^'dpm^ 

(a)  See  Rex  v.  Leek  Wotton,|Nifl,  pi.  749. 
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duuM  an  estate  dM.  foU<^viiig  €Me  s  Jii4i»  JT^  <ad  JSwe  hit  wifa,  beiiif  MiliSwiei 
indiecertifi.  frM»  Z.  ^.  to  17.»  weal,  aiN>iH  the  yeer  170^  to  rendein  U. 
?f^P^  under  «i»€h  certificate.  In  the  year  1765,  JoAn  W.  porduaed  t 
^^^X«n  <»^taee,w4tha8ittaUpieceofgardeii«groaodyAirlhe8am<if&ii 
born  under  ^*9  ^^  eoBtinaed  to  live  Ufoa  that  teoeaieot  with  his  wife  and 
such  certiflGate  family  uader  the  aame  certificate  uatil  the  tiaie  ef  hit  dedn 
will  g»in  a  which  happened  oa  the  I5ch  F^ruartf  17Mi  Doriag  sach  rta- 
^^M^""^  deace  at  l7.»  he  had  issue  two  aoney  «»•  JbAa  aad  WSlum^  and 
liTster^  two  daaghteia,  Afarjf  aad  Raokod*  A  short  tiaie  befoie  kii 
alter  die  hue-  4ealh,  «/Ma  ^M  the  father^  and  all  his  fiuntty,  eaccpl  itsdbwt, 
Iwnd'f  death,  were  seised  with  the  siaall-pex.  Rachad,  beia^  me  frnm  the 
iS.C.Gald.474.    iafectioD,  was  removed  lo  the  house  v£  a  hfother-ui4aw  withtn  tk 

same  parish^  to  stay  until  the  family  shoaki  he  recovered  foom  the 
disease,  and  was  then  fee  return  hone  Co  hear  fitther's  finnily,  bol 
which  she  never  did  orevious  to  the  present  order  of  remotiL 
The  father  and  the  ramily  became  actually  diargeid»le  to  the 
pariidi  of  (7.  a  little  before  his  death,  and  tlie  family  contiaiedis 
till  the  removaL  The  fiither  died,  as  above  meationedi  iatesMti^ 
and  seized  io  fee  of  the  said  cottage  and  garden^ground,  teafisi 
the  pauper^  Jat^  W*^  his  widow,  J^n^  his  eldest  son  aad  faeir*it- 
hiw,  of  the  age  of  19  yearsi  and  WiUia$Bf  Maty^  aad  Baekgd,  )m 
only  children  then  surviving,  of  the  respectiye  a^  meotioBediB 
the  order  of  removaL  Janet  the  widow,  WUUam^  aad  Manf^ 
were  ill  of  the  smaU-pox  at  the  time  of  the  Other's  death,  in 
these,  together  with  all  the  other  chiUren,  except  Rmhad^  was 
residing  on  the  said  estate  at  the  time  of  his  deata,  aad  coadmad 
eonstaatly  to  reside  thereon  fisr  the  space  of  10  weeks,  at  tlieeid 
of  which  time  the  said  P^tiner  was  removed  as  above  mcntioMd. 
The  question  wast  Whathar,  umler  these  droBmstaaoei,  tbe 
iridow,  Jane  W.^  had,  as  a  certificated  person,  gained  a  seltlsiBeit 
by  resUKog  upon  this  estate  at  U.  fisr  40  days  after  her  husbaad^ 
(•).ilai^.6S7.  death? — Millbs,  upon  the  authority  of  Rex  ▼,  Potaimci^ 

being  mentioned  b^  the  Courts  admitted  that  a  settlement  msj  be 

gaiaed  by  quatwrntime^  but  he  contended  that  a  certificated  pe^ 

son  cannot  gain  a  settlenaent  by  this  species  of  estate,  ai  a 

widow  has,  ia  each  casc^  only  a  right  of  reaidence,  and  not  a 

passeaaion  of  the  estate.    Tub  oonasel  an  the  other  side  v«f« 

stopped  by  the  Court,  who  thought  it  too  dear  a  case  to  be  qtiai* 

tioned.— liOAD  Mawsvisux  The  statute  of  Maena  CAerUwfh 

that  a  widow  shall  have  her  40  days ;  and,  therefore,  there  is  do 

doubt  that  tbe  pauper  Janef  in  the  present  case,  was  ifreoiovable 

for  40  days,  and  thereby  gahmd  asettlement.    As  to  the  daagfatcr 

Raokadt  she  was  aeparated  from  her  fiunily  by  the  act  ef  iM 

aad  it  eaaaet  be  considered  an  emancipation  so  as  to  pieveat  ha 

gaining  a  settlement.    The  point  was  determinad  ia  Rex  v.  AflV- 

toick^ —  The  order  af  SessionB  waa,  therefore,  quaahed. 

Buttbequee-        687-  Asr  v.  WaMmfimh  E.T.  ^G.S.   1  T.  A. Ml.-- The 

tion  whether  a    \^jp^  ^f  |^  manor  of  ff.  had  granted  to  the  pauper's  Mmt  a  aaaH 

Iru<^te^  parcel  of  the  waste  of  the  manor,  an  wdudi  he  had  built  a  hoaae> 

fcrs a aettie.       ^^  resided  in  it  widi  his  ftusitly  for  asany  yean;  but  tfasreatt 

ment  to  a  cer-     no  evidence  whether  it  was  granted  voluntary,  or  iar  a  valoiU* 

<iMad  mm      omiladeraliQQ.    It  was  contended  in  fiivoor  of  the  aarish  dWn 

^hay  that  diis  waa  a  Toluntary  grant,  and  that  it  had  aaverboeadoidiim 

but  Aat  a  certifieated  person  caoki  gain  asetalemeat  byareiidcM< 
on  his  own  estai(^  wmteaer  the  value  mi^  %e,aad  that,  tbeiv^ 
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wotriimibti  as  w«U  «  an  uQeenifiteMi'pwMBy  wbd  i*  in  piwiM 

«0Q  of  an  estate  whidi  he  do€B  ool  acquire  by  mnrchaaelor  arionajr 

iiadfr  M^  gains  a  settleoMDl  b  v  a  residence  uereee  for  40  dajra* 

i-Tn  CeuET  was  of  opinieo  that  it  waaiactimb^nt  dn  the  parish 

sflP'«tDsho#tbat  this  was  a  volimiary  craot  befbre  tbejrceoU 

^  rid  of  the  certificate^  -^  Bus  upon  Me  4Kmit  rpspactmg  tte 

oasitniclioli  of  the  9  ft  10  fT.d.  c.i.  Aa^niMT  J.  said,  If  it  weiw 

■scflMsry  to  give  any  opiaioD  upon  the  point,  whether,  supposinff 

thi§  to  be  a  voluntary  grant,  the  party  weald  gain  a  settleaseat,  I 

ibottld  hare  wished  m  Matter  to  hare  undergone  further  dis* 

ctlinoa.    It  aeeass  eatraordinary,  that  ia  the  teeth  of  an  act  of 

piriisft  thia  matter  should  have  been  talcen  for  granted ;  aethiag 

«sa  be  stroager  than  the  words  of  the  certifioate-aet,  which  says, 

"  Wbereas  soose  doubts  have  arisen  upon  the  constraaikwi  af  the 

"nid  act,  (meaning  the  S  &  9  JV.S.  e.90,)   by  what  acts  any 

"  penon  coming  to  inhabit  or  reside,  within  any  parish,  by  virtue 

"  of  any  certificate,  may  procure  a  legal  settlement  in  such  parish, 

<*  Ae.  be  it  enacted,  &c.  that  no  person  or  persons  whataoever, 

**  wbo  shall  come  into  any  parish  by  any  such  certificate  as  afore- 

**  nid,  shall  be  adjud|;ed  by  any  act  whatsoever  to  have  procured 

**  a  legal  settlement  m  such  parish,  unless  he  or  they  shall  really 

**  tnd  bond  fidt  take  a  lease  of  a  tenement  of  the  value  of  10^.,  or 

^  aball  execute  some  annual  ofiice  in  such  parish,  being  legally 

"  placed  in  such  office/'    It  is  singular  that  a  practice  should 

htre  prevailed  in  oppoaition  to  this  act  of  parliament,  when  the 

words  are  so  strong.  -^  Bullkr  J.    I  reserve  to  myself  the  con- 

aderation  of  the  question,  what  effect  a  voluntary  gift  would  have 

on  a  certificate-person  as  to  the  giving  of  a  setUement.    I  agree 

that  under  the  actof  9G.1.  the  word  "  pancAofe "  has  not  the 

nme  extensive  sense  as  is  generally  annexed  to  it.    But  no  case 

bag  been  cited  at  the  bar,  where  a  certificate  has  been  discharged 

bj  a  voluntary  gift.    I  am  aware  of  the  case  of  Rex  v.  InghUm  (e),  {a)Aia$^B%u 

but  that  was  not  argued ;  it  was  given  up  under  the  idea  that  it 

was  governed  by  Rex  v.  Marwwid  (6),  which  was  not  the  case  of  (^^iw#,pl.6l5. 

a  oermcated  man. 

688.  Rex  v.  VfUm^  E.T.  29G.S.  ST.R.251.  —  J.  H.,  the  Aoatia<»to 
panper,  originally  settled  at  17.,  came  to  reside  with  his  fiaher,  grmtedtoa 
</•  it.,  about  2S  years  afo,  on  a  cottage  and  premises  at  ikf.,  which  ^^^^'^  . 
bit  father  had  occupied  several  years.    By  mdenture,  or  deed  of  Ycyedtohimra 
feoffment,    dated  10th  of  October  1766,  with  livery  of  seisin  eitateinfec,U 
indoned,  and  duly  executed,  in  consideration  of  natural  love  and  ^Uschargad  bj 
aiFection,  and  of  lOl.  to  him  paid  by  the  pauper, «/.  if.  the  father  ^J^  ■^?' 
granted,  enfeoffed,  and  confirmed  the  said  cottage,  &c.  to  the  TTd.^]^^ 
pauper  in  fee.    About  three  years  and  a  quarter  afterwards  the  ^^^y^ 
pauper  obtained  from  the  parish  of  U.  a  certificate,  dated  the 
lit  of  January  1770,  duly  signed,  certified,  and  allowed,  acknow- 
ledging that  he  and  his  wife  and  family  were  inhabitants  legally 
tetUeu  in  U,     And  the  pauper  afterwards  occasionally  received 
relief  from  U.  during  his  residence  in  the  cottage  at  M.    The 
father  of  the  pauper  lived  with  the  pauper  upon  the  premises 
tfll  his  death,  which  happened  about  eight  years  ago.    The  pauper 
was  his  eldest  son,  and  heir  at  law,  and  continued  to  reside  upon 
the  premises  until  Uie  year  1788.     The  pauper  by  lease  and 
veleaae,  dated  the  15th  and  16th  of  February  1788,  conveyed  the 
Mane  premises  to  S.  for  5tf.,  which  sum  appeared  upon  evidence 
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and  WBS  removed 


cottfige,  wikh  a  small  piece  of  gardeD^gBr^y/  ^  a 

{/.,  aad  eoBtiDiied  to  iive  upoa  that,  y/jyr  /as,  that  admittm^ 

family  uader  tiie  aaoie  eafftificafea  Z^"^/      ettlement  in  M^  yet 


whicli  happened  oii  the  I5th  ^^J///f  ^ed  them  from  saying 
deBce  at  (/.» he  had  issue  two  f/^^/  .  there.  —  Thb  Court 
two  daaghtow,  Mdrp  and  T////fff  *oii  from  the  father  to  a 
death,  «fMfi  W^  ibe  fy^et.L^^  >G.l.c.7.,notwlthstandiiig 
trere  noised  with  the  wtuf//fMf  /".ley;  and  said,  that  not  the 
kfeetioD,  waa  remeved  S^  /if  ^oed  on  the  other  point ;  for 
sane  pariah,  te  stay  ^.y/  .asive  at  the  time,  it  was  afterwards 
disease,  and  was  thf;^^ 


—  • 
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?^1^L»  A  rgeable. 

^^■^^  ^       <t(cA  Penont  may  be  inguired  into. 

^  I.  The  SiahUes. 

.ell.   22G.2.C.H.    13  G.S.C.84. §56.   24G.S. 
ii4  G.S.  C.6.  § 4.   26 G.3.  e.  107.  §  131.   33  G.3.  c. 54. 
.i7.    35G.3.C.101.    35G.3.C.124. 

IL  Who  shail  be  deemed  chargeable. 

^,JIEX  V.  Kingmnood,  E.  T.  29  G.2.  Burr.  S.C.S92.  —The   A  certificated 

case  stated  was :  —  That  A.  T^  father  of  thejpauper  E.  T*,  penoo  who 
wit  bom  and  bred  in  K.  /  and  went  afterwards  into  Ir. ;  where  he  nccivca  relief 
iired  tiU  the  Ume  of  his  marrii^e  with  A.  his  wife :  that  upon  or  ^^  ''^.^ 
8000  after  the  said  intermarriage,  and  before  the  birth  of  the  iono-^t^not 
ptaper  E.,  the  churchwardens  and  overseers  of  the  poor  of  the  thereby  become 
puufa  of  AT.  gave  a  certificate  to  the  churchwardens  and  overseers  actually  charge- 
of  die  poor  of  fF.»  thereby  acknowledging  the  said  A.  T.  and  his   •^^^  <»  the 
nid  wife  to  he  inhabitants  legally  setUed  in  the  said  parish  of  HT.  .•   fT^'^'^l^T 
that  the  said  A.  T.  and  his  said  wife  lived  in  JV.  under  the  said  cm^^^^^' 
certificate  from  tbe  time  of  the  giving  thereof  until  the  time  of  the  the  periahioDer. 
death  of  the  said  A.  T.;  and  during  that  time  had  issue  the   s.c.Saj,88s. 
pcoper  and  three  other  daughters*  all  bom  in  IF.,  and  who  lived 
^  their  father  and  mother  there,  from  the  time  of  their  respective 
iHTthi  till  the  time  of  the  death  of  the  said  A.  $  and  from  that  time, 
with  their  said  mother,  in  the  same  parish,  until  the  time  of  the 
nid  |NUiper*s  removal  by  the  said  oruer  of  the  said  two  justices ; 
ud  never  gained  any  legal  settlement  therein.    That  about  nine 
^ean  ago,  one  of  the  said  daughters  (not  the  pauper)  being  taken 
iQofthe  small-pox,  she  the  said  A.  applied  to  one  of  the  church- 
vttdcDs  or  overseers  of  the  said  parisn  of  ^.  for  relief  on  that  ac- 
OMot;  who  promised  her  she  should  have  relief:  but  that  she  the 
iud  il.  never  saw  or  heard  from  him  from  that  time  till  after  .her 
teily  were  recovered  of  that  distemper.    That  in  a  day  or  two 
*fter  such  the  aforesaid  application,  the  pauper  also  sickened  of 
the  imall-pox,  and  was  thereupon,  as  were  also  her  said  sister,  who 
before  had  sickened  as  aforesaid,  and  two  other  sisters,  removed 
to  a  house  which  had  been  provided  by  the  officers  of  W.  for  the 
^ception  of  persons  paupers  of  W.  then  and  there  ill  of  the  small'' 
pox;  where  they  the  said  pauper  and  her  said  sisters  had,  and 
v^Bcovered  of,  the  said  distempers,  and  that,  during  all  that  time, 
all  necessaries  were  provided  for  the  said  pauper  E.  and  her  said 
oteri,  by  one  M.,  an  inhabitant  (but  not  an  officer)  of  fF.,  who 
provided  likewise  for  the  other  persons  paupers  of  W*  then  sick  of 
thesmall^x  in  the  same  house :  and  that  ttie  said  Mousral  after* 


^nrjl  SXTTLXMIMT   BT  SSTATB.  [Ch.  VUL 

to  be  a  Bftdtfation  for  a  debt  due  for  necenaries  provided  by  8, 
for  the  pauper  and  his  family,  and  for  money  lent.  The  pauper 
being  afterwards  turned  out  of  possession  by  S.,  to  whom  aner 
the  rale  he  had  become  a  tenant,  returned  to  &.,  and  was  removed 
to  M.  One  of  the  points  made  at  the  bar  was,  that  admitting 
that  this  was  an  estate  sufficient  to  gain  a  settlement  in  M.,  yet 
that  the  certificate  granted  by  U»  had  stopped  then  firom  saying 
that  the  pauper  was  not  legally  settled  there.  —  Thb  Court 
were  of  opinion,  that  this  being  a  donation  from  the  father  to  a 
son,  was  clearly  not  a  purchase  within  9  G.  1.  c«7m  notwithstanding 
part  of  the  consideration  was  in  money ;  and  said,  that  not  the 
smallest  doubt  could  be  entertained  on  the  other  point;  for 
though  the  certificate  was  conclusiye  at  the  time,  it  was  aftenrardi 
done,  away  by  the  pauper's  residence  on  his  own  property  at  ill. 
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CHAPTER  IX. 

OP  PEASOKS   IBBSMOVABI.B  UNTIL   CHABOBABLB* 

r.  The  Statnie*. 

IL  Who  dkaU  be  deemed  chargeable, 
III.  Haw  the  SettlemenU  of  such  Persons  may  he  inquired  into. 

I.  The  Statutes. 

9&10fr.3.  clL  22G.2.C.44.  13  G.S.c.84* §56.  24G.3. 
e.3.  24  G.3.  c.6.  §  4.  26  G.3.  c.  107.  §  131,  33  G.3.  c.  54. 
§17.    3i;G.3.c.l01.    35G.3.C.124. 

IL  Who  shall  be  deemed  chargeable. 

^JfEX  y.  Kii^neood^  E.  T.  29  G. 2.  Burr.  S.C.9&2.^The  A  certlfiatted 

case  statedwaa :  —  That  A.  7.,  father  of  thejpauper  E.  T.,  penon  who 
was  bora  and  bred  in  ^.  /  and  went  afterwards  into  W.s  where  he  receives  relief 
lived  till  the  time  of  his  marriage  with  A»  his  wife :  that  upon  or  f^^^  nui?. 
1000  after  the  said  intermarriage,  and  before  the  birth  of  the  iona-,*4toeBDot 
ptaper  E.f  the  churchwardens  and  overseers  of  the  poor  of  the  thereby  become 
psriih  of  J^.  gave  a  certificate  to  the  churchwardens  and  overseers  actually  charge- 
oftlie  poor  of  IF.,  thereby  acknowledging  the  said  A.  T.  and  his  ^>«  ^  ^^     , 
nid  wife  to  be  inhabitanU  legally  settled  in  the  said  parish  of  HT.  .•   ^!|||;^|^V 
that  the  said  A.  T.  and  his  said  wife  lived  in  JV.  under  the  said  ccn  m^une 
certificate  from  the  time  of  the  giving  thereof  until  the  time  of  the  the  pariahioDer. 
death  of  the  said  A.  T.;  and  during  that  time  had  issue  the   s.CSay,88s. 
paoper  and  three  other  daughters,  all  bom  in  IF.,  and  who  lived 
with  their  father  and  mother  there,  frooi  the  time  of  their  respective 
births  till  the  time  of  the  death  of  the  said  A. ;  and  from  that  time, 
with  their  said  mother,  in  the  same  parish,  until  the  time  of  the 
said  pauper's  removal  by  the  said  order  of  the  said  two  justices ; 
Bod  never  gained  any  legal  settlement  therein.    That  about  nine 
^eart  ago,  one  of  the  said  daughters  (not  the  pauper)  being  taken 
lUof  the  small-pox,  she  the  said  A.  applied  to  one  of  the  church- 
wardens or  overseers  of  the  said  parish  of  ^.  for  relief  on  that  ac- 
couot ;  who  promised  her  she  should  have  relief:  but  that  she.  the 
nid  A.  never  saw  or  heard  from  him  from  that  time  till  after  her 
ftmily  were  recovered  of  that  distemper.    That  in  a  day  or  two 
•fter  such  the  aforesaid  application,  the  pauper  also  sickened  of 
the  smalUpox,  and  was  thereupon,  as  were  also  her  said  sister,  who 
before  had  sickened  as  aforesaid,  and  two  other  sisters,  removed 
to  a  house  which  had  been  provided  by  the  officers  of  W.  for  the 
fsceptton  of  persons  paupers  of  W.  then  and  there  ill  of  the  small-' 
pox;  where  they  the  said  pauper  and  her  said  sisters  had,  and 
recovered  of,  the  said  distempers,  and  that,  during  all  that  time, 
ill  necessaries  were  provided  for  the  said  pauper  E.  and  her  said 
sisters,  by  one  M.,  an  inhabitant  (but  not  an  officer)  of  W.^  who 
provided  likewise  for  the  other  persons  paupers  of  W.  then  sick  of 
the  Knall-pox  in  the  same  house :  and  that  the  said  Mousrol  aAer- 
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wards  deckred,  **  He  bad  been  paid  Ibr  the  aaid  jproviaoa  ani 
''  maintaining  of  the  said  E.  T.  and  her  sittera  ditnng  toch  their 
«<  illness ;"  but  by  whom  did  not  saj.  That  the  said  A.  T^ 
during  the  time  of  such  illness,  rented  a  house  at  W*  aforesaid, 
where  she  and  her  said  daughter  might  haye  liyed ;  but  were 
removed  to  the  house  aforesaid,  to  preyent  the  spreading  of  the 
said  distemper.  And  that  the  said  £.,  from  and  after  the  tioie  oC 
her  recoyery,  supplied  herself  by  her  own  labour  with  clothes  aid 
proyisions,  but  lived  in  the  same  house  with  her  said  modier.  Aad 
that  the  said  A.  7*.  or  £.  the  pauper,  or  any  of  the  said  A*t 
family,  never  received  any  other  relief  either  from  the  oftceii  or 
inhabitants  of  fF.,  at  any  other  time  or  in  any  other  manner  tbsa 
aa  aforesaid,  save  Is,  received  by  the  said  Am  from  the  said  Mi, 
about  10  days  after  her  family's  recovery  of  the  said  distemper  ■ 
aforesaid ;  she  being  Uien  in  great  want:  which  the  said  M*  abo 
declared  '*  he  was  repaid ;"  but  did  not  say  by  whom.  —  So  that, 
though  the  order  or  Sessions  states  a  special  case,  whereby  it 
appears  that  she  was  a  certificated  person  from  K,  to  W* ;  yet  k 
dia  not  (as  Mr.  GcmU  objected)  sumeiently  state  an  actual  relief 
received  from  JV. ;  it  only  states  that  a  person  did  expend  moaey 
for  her  relief,  and  was  rqnud  the  same :  but  does  not  say  by  whM 
the  money  was  repaid.-^  Thb  Covrt  lidd  that  it  did  not  at  aB 
appear  that  this  person  was  ever  actually  cliargeable»  and  that  Ae 
had  therefore  been  improperly  removed:  and  both  orders  im 
qnashed. 
Itisonlyilw  g9Q.  Reg  w.  Ffmdm^kam^    T.T.  18  G.  3.  iJirrr.5.C-748.- 

!^"tfalut       Two  justices  removed  £  C,  his  wife,  and  their  three  chUdreD^fm 
dMTgeable.        ^*  ^  ^*    They  had  come  Irom  F.  to  M.  with  a  certificate^  aodci 

which  two  of  tiM  said  children  were  bonu  The  other  daugfaler, 
who  was  18  years  of  affe,  while  she  was  vflaadiag  in  her  fiithcr'f 
house  sa  M»  aa  part  of  his  family,  by  reasaa  of  her  being  thsa  hf| 
vKch  child,  and  which  child  was  amrwards.  bom  a  bastard  ialfaa 
■ariah,  applied  to  the  parish-officen  of  M.  for  relief,  her  iathsr  aot 
being  able  in  point  of  drcvaastances  to  assist  her.  The  paiiikp 
-  officera,  upon  her  aaking  relief,  gave  her  2a.,  aad  dicn  immwliaHly 
obtained  the  present  order  of  removal,  and  sent  the  whole  fuaif 
back  to  F.f  and  the  Seaaiooa  confirmed  the  order.  It  waaesa^ 
tended  that  by  the  8  A  9  ^.S.  <:•  80.  the  pariah  who  gave  the  certifi* 

oate  is  obliged  to  receive  back  the  person  or  petsona  mcntieaid  ia  i^ 
<*^eneyer  Ac,  thet  or  iAey  shall  become  changeable ;"  AatitB 
net  necessary  that  all4of  them  should  ask  relief;  but  that  if  reliif 
be  asked  by  any  one  of  die  fiuaiiy,  the  whole  fiaBaiiy  aaay  be  i^ 
aaoved.  The  orders  were  quashed  on  another  point ;  but  AstoVifc 
said,  that  he  was  inchim  to  be  of  opinion,  that  if  seraid 
persons  reside  in  a  parish  under  the  sanw  eertificatei  ^^'^^ 
relief  byamgife  one  of  them  woidd  not  render  the  rest  ruiaafaws 
The  certificateNBCt,  8  &9  ir.8.  c.80.  e.  \^  says,  ^  that  the  psM 
^*  who  givea  the  certificate  ahall  receive  and  provide  for  the  peisos 
^  mentioned  in  it,  together  with  hia  fomily,  whenever  he,abe,ar 
<<  they  ahall  happen  to  beceoae  diargeable,  or  ask  relief:  aad  di% 
**  and  No^  b^^i  it  shall  be  lawful  for  any  such  nersoa,  and  hii^ 
'<  her  children,  to  be  removed  to  the  pariah  mm  whence  9m 
««  certificate  was  brought."  And  it  most  be  adjudged  by  tbe^ 
^M>  that  such  person  is  meimelfy  iecome  o&argfM&y  befcre  wf 
cm  leg^y  make  an  order  of  removal.    Near,  hear  can^lfce  jaiti** 


iir  aiiAoriiod'  ta  wake  such  an  adjodicaiioiy  apon  a  peraon  wko,  in 

far,i8  Mf  become  chargeable,  nor  €oer  has  aihd  rm^f 

m.  Rex r.  St.  Peier  and  8t. Puulf  Baiky  T.T.  880.S.  CaUL  liiepoorbe. 
811— The  parishionere  of  the  pariih  of  /ie.  P^  io  eonjunctkm  loofpog  to  om 
«all  the  pariBhioQen  of  the  pariui  of  St.J.y  aome  time  fioce  pur-  P^^'*  >^"ff 

chased  a  piece  of  ground  situate  in  the  parish  of  £.,  and  boilt  fi^^^* 

thereoD  s  nottse  for  the  reception  and  naiatenanee  of  the  poor  of  workhouse 

Aesereral  parishes  of  Bt.  P.  and  St.  «/•  there.    In  September  last,  atuacMl  in  an. 

die  pauper,  H.,  being  impotent  and  unable  to  woric,  wa8«  together  other,  an  not 

vidi  all  the  other  paupers  belonginj^  to  the  parish  of  St.  P.,  le*  tobeconridered 

mored  from  that  parish  to  the  said  new-erecled  house  in  Xr«/  ^^'"'^^^Ue 

where  be  and  the  rest  of  the  poor  of  that  murish  were  maintained  i^  woriL""* 

al  d)e  expence  of  the  parish  of  St.  P.,  ana  witbont  anj  charge  to 

Ae  parish  of  L.    H.f  and  all  the  other  paupers,  who  went  into 

die  new-built  housCf  carried  with  them  certificates  directed  to  t&e 

lariib  of  L.^  signed  by  the  parish-officers  of  St.  P.,  and  attowad 

W  two  Justices  of  the  peace  as  the  stattite  directs,  acknowledghitf 

ae  paupers  to  be  settled  inhabitaoU  of  the  parish  of  St.  P.,  aad 

vhieh  were  delivered  to  one  of  the  officers  of  the  parish  of  L. 

Necwithstanding  the  certificate  of  the  pauper  //.,  the  parish* 

aiceiB  of  L.  obtained  the  order  in  question  for  his  remowaK 

dMNigh  he  had  not  been  chargeable  to  their  parish.    The  Sessions 

coofimed  the  order,  Ac.  being  of  opinion,  that  the  pauper  was 

aot  the  object  of  the  certifieiSe-aet,  and,  conseqoentlj,  not  pr»- 

tected  bj  it.— -It  was  insisted,  that  the  pauper  was  not  within  the 

9  &  10 11^.  3.  c.  1 1.,  for  that  the  pauper  was  expressly  stated  not  to 

be  a  skilful  and  able-bodied  person  who  wanted  employment,  and 

wai  capable  of  labour,  but  a  man  impotent,  and  sent  in  such  a 

belplesa  state  for  the  very  purpose  of  being  provided  for ;  that  it 

*as  impossible,  therefore,  that  any  construction  could  be  imaginedi 

dmt  would  extend  the  prorisions  of  this  act,  which  had  throughout 

90  very  different  an  aspect  to  the  case  of  an  impotent  person 

OGDibe  wfih  all  the  ptN»r  of  his  parish  for  the  sole  purpose  or  being 

aaimained  in  another  parish,  total  strangers,  and  aitogedier  un* 

ooimeeted  with  them  (a) ;  and  that  nothing  could  be  more  idle 

dMm  to  contend,  that  this  construction  would  defeat  the  salutary 

pwpaaes  of  this  act ;  as  it  was  impossible  to  raise  a  doubt  upon 

die  existence  of  these  powers  in  the  hands  of  the  inhabitants  of 

aaj  number  of  parishes  that  should  agree  to  unite.  *-  But  thx 

GovAT  were  of  a  different  opinion,  and  both  orders  were  quashed. 

^n.  Rex  V.  Owenop,  H.T.  29G.S.   S  T.  R.  ISS.  —  T.  moB  u  JLhrnOandmaH, 
wried  man,  and  haa  a  family,  and  had  been  drawn  to  serve  in  the  though  belne 
nilitia,  and  was  duly  sworn,  and  served  his  full  three  years  in  ?^?^^^|j?T** 
ietoal  service,  and  at  the  end  of  that  time  was  discharged.    Hi*  ||^j!^  hurried 
occupation  was  that  of  a  husbandman,  working  at  daily  wages :  his  ,Qg^j  ^o  re.     ' 
Rtidence  had  been  for  aome  years  m  P.;  and  he  had  never  been  moved, 
chargeable :  his  httt  legal  settlement  was  in  G.   The  question  was» 

(a)  Mr.  Juttioe  Foster  sppeers  to     hoepital  for  cure,  coald  be  considered 
Miileiincd  to  tfaU  mode  of  reeflonioff     «s  a  certMcete  under  that  act ;  which 


lUi  e.  at.  Geeige,  Seuthafark»  aad  wee  made  with  a  new  to  petieoe  oom* 

^nrwwdi,  in  Bes  v.  Si.  Olave,  South*  ing  out  of  one  paiish  inio  another,  to 

^Hh.«-.  potUr  J.  very  much  doubted  set  their  livelihood  by  their  work  and 

(Ihoiigli  he  gave  no  ebwlute  opinion)  labour.  H.  S2  G.  8.  1748^  Burr.  Sett. 

^Miera  certificate^  given  for  thia  par-  Cases,  883. 
^Iw  putpoee  of  admiaiaM   iato  a 
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Whether^  as  he  had  senred  the  three  yean  in  the  milkia,  he  vw 

entitled  to  the  privilege  and  benefit  granted  to  militia^nen  ander 

die  statutes  in  that  case  made,  and  was,  therefore,  irremofaUe?— 

The  Court  of  Kino's  Bench  were  of  opinion  that  the  statotei 

92G.2.C.  44t.  and  26  G.  S.  c.  107.  were  made  in  pari  materia ;  that 

the  object  of  the  legislature  was  to  reinove,  as  to  such  nart«m, 

ioldiersy  and  married  miliiia-menj  the  impediments  which  5  EHx, 

€•  4.  had  created  respecting  their  setting  up  trades ;  and  that* 

therefore,  it  was  traders  alone,  and  not  husbandmen^  who  were  eft* 

titled  to  the  privileges  of  inhabiting  a  place  without  being  removed 

until  they  became  actually  chargeabJc. 

A  certificated         693.  RexN.  Si.Mary,  1Vesiport{a)y  H.T.  29  G.5.  S  T  R.i^- 

person  who        E,  Pretty  (the  grandfather  or  the  pauper  T.  Pretty)^  together  with 

nereraflks  relief  j|j,  ^fg  g^^  family,  went  to  reside  in  jB.,  under  a  certificate  fnm 

ride's  M^'     ^-^  ^^^  '^"«*  21,  1714,  acknowledging  them  to  be  legal  is- 

tualljcliarge-     habitants  of  ^r.,  and  promising  for  themselves  and  their  succettoO) 

able.  the  churchwardens  and  overseers  of  die  poor  for  the  time  beings 

that  they  would  receive  the  said  E,  P.  with  his  wife  and  famflji 
when  they  should  be  thereto  requested,  unless  they,  or  either  of 
them,  should  obtain  a  legal  settlement  elsewhere.  The  paapcn 
resided  together  in  B.  under  the  certificate,  till  removed  by  tlie 
present  order.  T.  the  elder  son  of  the  pauper  T*  P^  some  years  ago 
married,  took  a  house  in  the  same  parish,  and  resided  apart  fipMi 
his  father's  family.  He  is  since  dead,  and  haa  left  an  infant  som 
«/.»  who  now  lives  with  his  mother  in  B^  and  ia  under  the  age  of 
seven  years.  The  paupers  named  in  the  order  of  removal  nefer 
asked  or  received  any  relief  from  B.,  or  became  personally 
chargeable,  unless  the  pauper  JS.,  under  the  circumstances  hereia* 
after  stated,  can  be  so  considered  :  but  T.  P^  the  son,  after  the 
separation  above-mentioned,  asked  and  received  relief  from  &  • 
during  sickness ;  and  since  his  death  his  infant  son  has  not  beea 
maintained  by  his  grandfather  the  pauper,  but  relief  has  bees 
applied  for  by  his  mother  for  him,  and  occasionally  granted  bj  B, 
for  his  support.  T.,  the  grandfather,  knew  that  relief  was  so  ad* 
ministered.  The  pauper  £.,  at  the  time  of  her  removal,  was  pr^ 
nant  with  a  bastard  child,  of  which  she  has  since  been  delivered 
in  fV. —  Lord  Kenyon  C.  J.  The  single  question  is,  Wheto 
these  persons  who  have  been  removed  can,  in  the  fair  seaie 
of  the  words,  be  said  to  have  been  actually  chargeable  to  the 
parish  of  B.  ?  Now  it  is  negatived  by  the  case  that  any  of  these 
parties  received  relief  in  person.  But  it  is  contended,  that  th^ 
were  virtually  relieved,  because  the  son  and  the  grandson  bott 
received  relief.  But  it  must  be  observed,  that  at  that  time  tbef 
were  not  members  of  the  family  of  the  pater^nuUas  now  re* 
moved ;  they  lived  apart  from  him,  and  formed  another  family  of 
themselves.  Then  it  has  been  said,  that  a  burthen  has  beta 
thrown  upon  the  parish  by  the  relief  of  the  son  and  grandson,  io4 
therefore,  tliat  the  grandfather  was  virtually  chargeable,  becauie 
the  43  Eliz,  requires  fathers  and  grandfatners  to  support  their 
children  and  grandchildren.  But  that  proposition  hastens,  to  • 
conclusion  too  soon ;  for  by  that  statute  they  are  not,  at  all  evefl^ 
to  maintain  their  grandchildren,  &c.  but  otify  when  they  are  « 
sufficient  ability,  Now  the  justices  are  the  proper  Jtfdces  of -tW 
ability ;  and  the  grandfathers,  &c.  are  only  to  be  called  upon  by 

(o)  See  Rex  v.  Tibbenhani, /loif,  pi.  €96.' 
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ID  order  of  jtutices.    There  is  another  section  in  the  certificale* 
act  (a)  which  throws  some  light  upon  upon  this  subject;  that  di*  (a)Sft  9  W.s. 
rects  that  every  person  who  receives  relief,  and  the  w/e  and  c.^*  $8* 
dttldrm  of  tuck  penoHt  cohabiting  in  the  same  houses  shall  wear  a  ^^?Y  ^59 
badge  on  the  shoulder :  this,  therefore^  is  a  strong  legislative  inter*         '  '  ^'     * 
precatioa  of  what  is  meant  by  the  word  **  family   in  that  act ;  and 
It  would  be  a  very  harsh  construction  of  that  law,  to  say  that  the 
graodfather,  when  his  son  and  grandson,  who  lived  in  a  different 
bouse  from  him,  received  relief,  could  have  been  badged,  or,  as 
BMDtiooed  in  the  latter  part  of  the  same  clause,  sent  to  the  work- 
bouie.    So  that,  on  the  fair  construction  of  this  act  of  parliament, 
oooe  of  the  persons  removed  by  this  order  can  be  said  to  have 
been  chargeable :  and  even  if  we  could  exercise  any  discretion 
upon  the  subject,  we  should  not  be  inclined  to  restrain  the  ope- 
ntioD  of  the  certificate-act.    The  case  of  WaUon  v.  Spark  is  verv 
dliUaguishable  from  the  present ;  there,  the  condition  of  the  bond, 
which  was  to   indemnify  the  parish  against  the  person  therein 
named  and  his  children,  was  broken.    Then  as  to  the  circumstance 
of  the  daiijzhter  being  with  child;  it  is  universally  settled  that  that 
k  not  a  sufficient  ground  for  the  removal  of  a  certificated  person,  (b) 
Perhaps  it  is  rather  a  hard  case,  and  we  might  wiali  the  law  to  be 
otherwise  in.  some  instancies.     But,  indeed,  it  is  to  be  considered 
that,  though  the  woman  was  pregnant,  nan  constat  that  the  child 
would  be  a  bastard;  and  though  it  was  probable,  yet  it  was  not 
Otftain,  that  any  burthen  would  have  fallen  on  the  parish,  for  she 
Dught  have  been  married  before  she  was  brought  to  bed. — Ash* 
flOBST  J.  The  persons  mentioned  in  the  certificate  had  a  right  to 
reside  in  Bn  under  it  till  they  became  chargeable,  when  only  the 
certifying  pariah  could  legsuly  be  requested  to  receive  them. 
Then  the  question  is.  Whether  or  not  any.  of  the  persons  removed 
actosily  became  chargeable  in  such  a  way  as  to  warrant  the  parish 
of  ^.  m  removing  them  I    Now  it  does  not  appear  that  any  of 
them  fall  within  that  description.     For  as  to  the  pregnancy  of  the 
daughter,  it  has  been  repeatedly  determined,  that  a  certificate 
person  cannot  be  removed  as  being  likely  to  become  chargeable, 
hut  such  person  must  be  actually  chargeable ;  and  in  such  an  in- 
stance as  this  the  charge  may  be  prevented  by  marriage.    Then  as  But  tee  Rez 
to  tbe  relief  which  was  given  to  tne  son  and  grandson ;  it  seems  to  v,  Gnsst  Tar- 
Oje  that  was  not  a  sufficient  ground  to  remove  the  ffrandfather  and  mouth,  pott^ 
his  family  living  under  a  separate  establishment.   £ut  it  has  been  P'*^^* 
nidthat  the  grandfather  was  bound  to  maintain  his  son  and  grand- 
son; that  is  true  under  circumstances,  but  then  he  must  be  of  suf- 
^oeoi  ability,  and  called  upon  by  an  order..  Now,  here  the  relief  • 
*SB  not  siven  on  the  application  of  the  grandfather ;  and  in  order 
to  extend  the  consequences  of  this  relief  to  him,  the  parish  should 
iNi^e  first  called  upon  him,  when,  if  he  had  refused,  alleffing  his  in- 
>bi%,  it  might  have»  perhaps,  been  tantamount  to  a  relief  of  the 
Snndfather.    But  as  it  appears  here,  we  cannot  say  that  it  was 
I  necessary,  act  of  the  pansh  ;  it  was  a  voluntary  one ;  and,  per- 
!>Pi>  the  grandfather,  if  he  had  been  applied  to,  mi^ht  have  re* 
iersd  the  son  and  grandson.  —  Gjiosa  J.  The  question  is,  Whe- 
^  ihat  whkdi  is  stated  in  the  order  of  removal  be  true,  namely, 
hak  the  paiyers  were  actually  chargeable  ?  Now  that  is  negati vfd 

(l)BMBoir,byiiia.  S5G.  9.  c.  101., nmaaniad  wosmb  with cUHd arc dMOMd 
>«»ni  actually  duNgMblc 
▼Ot.  II.  P  F    .   . 
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duuM  an  estate  dM.  fiaUt^iog  €M^ »  JpA»  JT^  and  «AMe  hit  wifii.  iwiBg 
indiecertifi-  frM»  L.  W.  to  17.»  w€fit,  aiN>iH  the  yflir  17G^  to  fendein  a 
catedptfiih,  mi^r  mich  oertificate.  In  ibe  year  1765,  JMn  ^.  pordiMed  t 
^^^]^  «)ottfige,w4lha8mU|HeeeofgBrden^oi]iid,forl^ 
born  under  ^*»  <^^  eoDtiDued  to  iive  ii|poB  that  tenenent  with  hk  wife  mA 
«adi  certiflcete  ftmihr  ufider  the  aaoie  certificate  uslil  the  time  ef  fait  doA, 
wiUgiia  a  which  happeoed  Oft  the  I5th  Fdnruary  17S4b  During  Mch  jw- 
*>^^|f*n*  ^  deace  at  (/•»  he  had  issue  two  aonay  viz.  John  and  WUikm^  mi 
llTstei^  two  daaghten,  M^  and  Raekad.  A  short  time  befoie  ha 
«ter  die  but-  death,  c/Mii  Wn  the  fiMher»  aod  aU  his  bmfly »  except  itsdbwt, 
Jband'f  death,  vore  soised  with  the  snaiUpex.  RoAadf  beiep  me  from  the 
.fl.C.ChkU474«    iafectioii*  was  removed  to  the  house  xA  a  brother-ui4aw  withiii  the 

sanse  parish,  to  stey  untii  the  family  should  he  recovered  fam  the 
disease,  and  was  tbeo  fee  return  home  Co  her  fitther's  fiunily,  bm 
which  she  never  did  previous  to  the  ^ rewot  order  of  rcmotiL 
The  ftther  and  the  family  became  eceuaHy  eiuygeahle  to  the 
parirfi  of  (7.  a  little  before  his  death,  and  tlie  fiumly  oontiasejie 
tiU  the  lemoval.  The  fiither  died,  as  above  mentJonedt  mttum, 
and  seixed  io  fee  of  the  said  cottage  aod  garden^ground,  leatiBi 
the  pauper,  Jane  W»f  his  widow,  J^n^  his  eldeat  sou  and  beir^l- 
hiw,  of  the  age  of  19  years,  and  WUtimB^  Maty^  and  AmM,1hi 
only  children  then  surviving^  of  the  respective  ages  meatioeed  is 
the  order  of  removaL  •/one,  the  widow,  WUham^  and  Manf^ 
wove  ill  of  the  smaU-pas  at  the  time  of  the  father's  death,  m 
tbaie^  together  with  aU  the  other  children,  except  Rmhad^  wae 
fesiding  on  the  said  estate  at  the  time  of  his  death,  and  ooodiMfli 
eoostaotly  to  reside  thereon  fi»r  the  space  of  10  weeks,  at  tiieeid 
of  which  time  the  said  pauper  was  removed  as  above  mcntiooei 
The  question  wasp  Whetaer,  uader  these  drcumstanoet,  the 
widow,  Jane  W^  had,  as  a  cerl^cated  person,  gained  a  settleoNst 
by  vesUKog  4ipon  this  estate  at  (/•  fisr  40  daye  afker  her  husbasd^ 
(•)ifiy^pL6S7.  death? — Millus,  upon  the  authority  ci  Beg  ▼•  PeeffiMci (4 

being  mentioned  b^  the  Court,  adgiitted  that  a  settlement  nsj  he 
griaed  by  quammHne  ;  but  he  contended  that  a  certificated  pfl^ 
sen  camiet  gain  a  settlement  by  this  mecies  of  estate,  ai « 
widow  has,  m  each  casc^  only  a  right  of  resideace,  and  aot  i 
possession  of  the  estate.  Tat  oonasel  on  the  other  side  veit 
stopped  by  the  Court,  who  thoojriit  it  too  clear  a  case  to  be  qoei' 
tioned.— liOAD  MAWsvisLik  The  statute  of  Mwm  CkerUft/h 
that  a  widow  shall  have  her  40  days ;  and,  therefore,  there  ii  w 
doubt  that  the  pauper  Joae,  in  the  present  case,  was  icreoiovsbh 
lor  40days,and  thereby  gaWd  asettlement*  As  tothe  daaghtcr 
Rackadi  she  was  separated  from  her  fiunily  by  the  act  ef  Ge4» 
and  it  eaaaot  be  considered  an  emandpafion  so  as  to  pieveBt  her 
gaining  a  settlement.  The  point  was  determined  ia  Rex  v.  Asv 
lefeA.— The  order  ef  Sesstens  was,  therefore,  quashed* 
Bottlieqiiea.  687-  Aar  V.  WoMoigtim,  E.  T,  ^G.S.  1  7.  AMU-^TIk 
ti«iwiieUiera    lord  of  the  manor  of  ff.  had  granted  to  the  pauper's  tehcT  a  flsd 

^"^J^  parcel  of  the  waste  of  the  manor,  en  wiudi  he  had  hidit  a  hoaie> 


ten  a  settle.  '^  resided  in  it  widi  his  ftunily  for  many  yean;  but  there ett 
ment  to  a  cer-  no  evidence  whether  it  was  granted  voluntary,  or  far  a  vriosUe 
^iMitf mm  ooaiideratMm.  It  was  contended  in  fitvour  of  the  asriA  ef^ 
^.^  ^'^  ^^  ^^  ^  Toluntary  grant,  and  that  it  hadaaver  beeadoiAMd 

but  Aatacerti6catedperson€eakigainasettieBieatbyareiidea<< 
CD  his  own  estate,  nAatover  the  value  mi^  be,aiid  that,  theiete^ 


toertitaHedl  m  wdl  m  an  unoertifitefeed  t^vMBy  whd  lA  in  pcwioi 

lioo  of  ao  estate  which  he  do€B  not  acquire  by  piirchaielor  monejr 

wider  M^  gains  a  tettleaieDl  bv  a  reaidence  diereeB  for  40  da^ 

^  Taa  Covet  wti»  of  opinion  that  it  waa  iBctimb^nt  on  the  pandi 

«nr«  to  «ho#  that  this  waa  a  Tolimiary  grant  beftire  tb^cenU 

get  ltd  of  the  certificate4  -^  But  upon  me  :pamt  rpapactiwig  tte 

caoatnielioli  of  the  9ft  10  fV,9.  c.i.  AanmvMn  J.  aaid,  If  it  warn 

aaeetiftry  to  give  any  opinion  upon  the  point,  whether,  auppoauiff 

|bi«  to  be  a  voluntary  gaant*  the  party  would  gain  a  aetdeaaeatt  1 

AoM  haiirewkhed  the  Matter  to  hatre  undergone  further  dia« 

eitoioft.    It  aeeina  eatraordinaryy  that  ia  the  teelh  of  an  act  of 

ytfriiaawot  thia  matter  should  have  been  taken  for  granted ;  aotbiag 

SMI  be  BiroBger  than  the  worda  of  the  oertifioate-aet»  which  aaya, 

"  ¥niereaa  aoeae  doubta  have  ariaen  upon  the  conatraeiieu  ef  the 

''said  act,  (meaning  the  S &  9  W.S.  e.SO.)   by  what  acts  any 

"  person  coming  to  inhabit  or  reiide,  within  any  parish,  by  virtue 

**  of  any  certificate*  may  procure  a  legal  aettlement  in  such  parish, 

**  Ae.  be  it  enacted,  &c.  that  no  person  or  persons  whatsoever, 

**  who  shall  come  into  any  parish  by  any  such  certificate  as  afore- 

**  said,  shall  be  adjudged  by  any  act  whatsoever  to  have  procured 

**  a  legal  settlement  in  such  parish,  unless  he  or  they  shall  really 

"  sod  btmdJUU  take  a  lease  of  a  tenement  of  the  value  of  10^.,  or 

"  ihall  ezecate  some  annual  office  in  such  parish,  being  legally 

"  placed  in  such  office."    It  is  singular  that  a  practice  should 

Ittve  prevailed  in  opposition  to  this  act  of  parliament,  when  the 

words  are  so  strong.  -^  Buller  J.    I  reserve  to  myself  the  con- 

aideration  of  the  question,  what  effect  a  voluntary  gift  would  have 

on  a  certificaCe-peraon  as  to  the  givins  of  a  settlement.    I  agree 

that  under  the  act  of  9G.1.  the  word  *^ purchase"  has  not  the 

nne  extensive  aenae  aa  is  generally  annexed  to  it.     But  no  case 

has  been  cited  at  the  bar,  where  a  certificate  has  been  discharged 

by  a  voluntary  gift.    I  am  aware  of  the  case  of  Rex  v.  IngleUm  (a)t  {€)Anu^e%l» 

but  that  was  not  argued ;  it  was  given  up  under  the  idea  that  it 

waa  governed  by  Rex  v.  MarrawHl  (6),  which  waa  not  the  caae  of  (S)^iii#,pl.6l5. 

a  certificated  man. 

688.  Rex  v.  VfUm,  E.T.  29G.S.  S  r.il.251«  — J.  H.,  the  Aootiaaito 
paaper,  originally  aettled  at  17.,  came  to  reside  with  his  father,  granted  to  a 
J'  H^  about  23  years  ago,  on  a  cottage  and  premiaea  at  ikf.,  which  ^  *^''^ 
his  father  had  occupied  aeveral  yeara.    By  mdenture,  or  deed  of  ^^^i^ Umm 
feoffment,    dated  10th  of  October  1766,  with  livery  of  seisin  otata  in  fee,  u 
indorsed,  and  duly  executed,  in  consideration  of  natural  love  and  diicharged  bj 
affection,  and  of  lOl.  to  him  paid  by  the  pauper,  J.  H.  the  father  the  aon  after- 
gnuited,  enfeoffed,  and  confirmed  the  said  cottage,  &c.  to  the  ]!^x!!j[f"^^ 
pauper  in  fee.    About  three  yeara  and  a  quarter  afterwards  the  e^i^^*^ 
pauper  obtained  from  the  parish  of  U.  a  certificate,  dated  the 
lit  of  January  1770,  duly  signed,  certified,  and  allowed,  acknow- 
ledging that  he  and  hia  wife  and  family  were  inhabitants  legally 
isttled  in  U*     And  the  pauper  afterwards  occasionally  received 
f^Hef  from  U*  during  his  reaidence  in  the  cottage  at  M.    The 
&ther  of  the  pauper  lived  with  the  pauper  upon  the  premiaea 
till  his  death,  which  happened  about  eight  years  ago.    The  pauper 
^as  his  eldest  aon,  and  neir  at  law,  and  continued  to  reside  upon 
the  premises  until  the  year  1788.     The  pauper  by  lease  and 
releaae,  dated  the  15th  and  16th  of  February  1788,  conveyed  the 
"^^  premiaea  to  $•  for  50^.,  which  sum  appeared  upon  evidence 
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to  be  a  satisiation  for  a  debt  due  for  neceeBaries  provided  by  S. 
for  the  pauper  and  his  family,  and  for  money  lent.  The  pauper 
being  afterwards  turned  out  of  ponession  by  S.,  to  whom  tner 
the  rale  be  had  become  a  tenant,  returned  to  &.,  and  was  removed 
to  M.  One  of  the  points  made  at  the  bar  was,  that  admitting 
that  this  was  an  estate  sufficient  to  gain  a  settlement  in  M.,  yet 
that  the  certificate  granted  by  17.  haid  stopped  them  firom  saying 
that  the  pauper  was  not  legally  settled  there.  —  Tbb  Couar 
were  of  opinion,  that  this  being  a  donation  from  the  father  to  a 
son,  was  clearly  not  a  purchase  within  9  G.  1.  c.?.*  notwithstanding 
part  of  the  consideration  was  in  money ;  and  said,  that  not  die 
smallest  doubt  could  be  entertained  on  the  other  point;  for 
though  the  certificate  was  conclusive  at  the  time,  it  was  afterwardi 
done,  away  by  the  pauper's  residence  on  his  own  property  at  M. 
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CHAPTER  IX. 

OV  PEASONS   IBBJUfOVABLB   UNTIL   CHABOBABLB« 

r.  Tke  StahOe*. 

II.  Who  shall  he  deemed  chargeable. 
III.  Hauo  the  SetUemenU  qfiuch  Persons  may  he  inquired  into. 

L  The  Statutes. 

9&10fr.3.c.ll.  22G.2.C.44.  IS G.S.c. 84. §56.  24G.S. 
C.S.  24G.3.i;.6.  §4.  26 G. 5.  c.  107.  §131.  33G.3.C.54. 
(17.    35G.3.C.101.    35G.3.C.124. 

II.  Who  shall  be  deemed  chargeable^ 

^JfEX  ▼•  Kingswood,  E.  T.  29  G.2.  Burr.  S.C.$&2.  —.The   A  certificated 

case  statedwaa :  —  That  A.  7.,  father  of  thejpauper  E,  T.,  penon  who 
was  born  and  bred  in  K.  /  and  went  afterwards  into  W. ;  where  he  receives  relief 
lived  till  the  time  of  his  marriage  with  A*  his  wife :  that  upon  or  ^"^^^Jut?, 
looD  after  the  said  intermarriage,  and  before  the  birth  of  the  io„er, ctoeBnot 
ptaper  £.,  the  churchwardens  and  overseers  of  the  poor  of  the  thereby  become 
parish  of  J^.  gave  a  certificate  to  the  churchwardens  and  overseers  actually  charge- 
of  die  poor  of  W.^  thereby  acknowledging  the  said  A.  T.  and  his  ^1«  ^  ^f     t. 
Hid  wife  to  he  inhabitanU  legally  settled  in  the  said  parish  of  J^.  .•   ^^||;;|^^l 
that  the  said  A.  7*.  and  his  said  wife  lived  in  W.  under  the  said  cen^rSmbune 
certificate  from  the  time  of  the  giving  thereof  until  the  time  of  the  the  pwiahioner. 
death  of  the   said  A.  T. ;  and  during  that  time  had  issue  the   s.  c  say,  28S. 
pauper  and  three  other  daughters,  all  bom  in  IF.,  and  who  lived 
widi  their  father  and  mother  there,  from  the  time  of  their  respective 
births  till  the  time  of  the  death  of  the  said  A* ;  and  from  that  time, 
vith  their  said  mother,  in  the  same  parish,  until  the  time  of  the 
said  pauper's  removal  by  the  said  oruer  of  the  said  two  justices ; 
Bod  never  grained  any  legal  settlement  therein.    That  about  nine 
^ean  ago,  one  of  the  said  daughters  (not  the  pauper)  being  taken 
lil  of  the  small-pox,  she  the  said  A»  applied  to  one  of  the  church- 
wvdens  or  overseers  of  the  said  parish  of  if.  for  relief  on  that  ac* 
couDt;  who  promised  her  she  should  have  relief:  but  that  she- the 
said  A.  never  saw  or  heard  from  him  from  that  time  till  after  iier 
fiunily  were  recovered  of  that  distemper.     That  in  a  day  or  two 
sfter  such  the  aforesaid  application,  the  pauper  also  sickened  of 
the  smalUpox,  and  was  thereupon,  as  were  also  her  said  sister,  who 
before  had  sickened  as  aforesaid,  and  two  other  sisters,  removed 
to  a  house  which  had  been  provided  by  the  officers  of  fV.  for  the 
reception  of  persons  paupers  of  fF.  then  and  there  ill  of  the  snml)'' 
pox;  where  thejr  the  said  pauper  and  her  said  sisters  had,  and 
recovered  of,  the  said  distempers,  and  that,  during  ail  that  time, 
^1  necessaries  were  provided  for  the  said  pauper  E.  and  her  said 
sisteri,  by  one  M.,  an  inhabitant  (but  not  an  officer)  of  fF.,  who 
provided  likewise  for  the  other  persons  paupers  of  W»  then  sick  of 
the  small-pox  in  the  same  house ;  and  that  ttie  and  Mousral  alkr- 
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A  labourar  696.  Rex  ▼.  St.  Jameis,  hi  Byry  SL  EdmutuTs,  {a)  T.  T.  48  Q.% 

employed  by  his  |o  EaM,  25.  — The  Sessions  ouashed  an  order  of  nmoralfiraai 

bTSlt Tnto^r  ^'  •^•'*'  "*  ^t  ^  ^**  "^^«  ^n  ^^  ^^  ^«™'  reciting  (inkr  dk), 
iMri^  whh  one  "  ^^^^  '^*  ^*  ^^  l&tely  cowe  to  inhabit  in  the  said  parisV  kc 
lottd  and  to  subject,  &c.  The  pauper  being  settled  at  I^  was  employed  m 
return  with  December  2S»  ISOTy  by  R.  ff.t  of  /.,  to  drive  a  load  of  htj  to 
another,  end  $^^  j;^^  and  to  return  with  a  load  of  mack.  In  loading  the  muck 
il'^th^^b^  lie  fell  and  broke  his  leg.  On  December  24  two  magistrates  tosk 
accideni^  which  ^^  pauper's  examination,  made  out  the  mrder  of  remorsl,  ad 
detained  him  ^the  pauper  being  unable  to  be  removed)  suspended  the  eieeotiis 
for  some  time  by  an  indorsement  on  the  back  of  the  order.  The  pauper  m 
in  such  parish,  attended  by  a  surgeon  by  the  order  of  the  parish  officers  of  BL  J.'i, 
^  ^iSr^ed  U  ^^  ^^^  expence  of  16/.  13*.  was  incurred  for  his  cure  and  mais- 
tobeconiddered  t^nance.  On  April  1,  1808,  the  pauper  being  able  to  move,  the 
t»  carnal  poor,  magistrates  took  off  tlie  suspension,  and  made  the  order  for  pay- 
and  as  such  is  ment  of  the  16/.  13*.  for  the  expences,  by  indorsing  the  nmeos 
not  removable  the  order  of  removal ;  and  on  the  same  day  the  order  was  exfr 
^^s^M  ^"*^>  "°^  ^^^  pauper  conveyed  to  /.  Against  the  order  of  Ses- 
Car.s.  c.ls.or  ^^^^*  ^®  word  sojourning  in  stat*  35  G.  £  c.  101.  was  relied  oo, 
thestat.  S56.S.  fttid  Rex  V.  Keynaiton  (b)  was  cited.-^LoRo  ELLENBoaoncH  CX 
c.  101.  The  case  has  been  very  fully  gone  into,  and  if  the  "Court  Uuwglit 

(6)Poii,pl.876.  that  any  further  light  could  be  thrown  upon  it,  they  •  would  Iwc 

been  desirous  of  receiving  it.    But  no  doubt  can  be  raised  00  Ike 

question.    No  person  is  removable  from  the  paririi  where  te  ii 

•but  by  positive  statute.    In  order,  therefore,  to  see  what  daft 

power  is,  we  must  trace  it  to  the  atatute  itself  which  coofeni^ 

the  13  &  14  Car.  2^  c.  12.  and  that,  after  reciting  that  poor  peopie 

endeavour  to  settle  themselves  in  those  parishes  where  there  ii 

.the  best  stock,  &c.  and  when  they  have  consumed  it^  then  to  la^ 

other  parish,  &c.  says,  that  it  shall  be  lawful,  on  complaint  of  tbe 

•parish-officers,  withm  40  days  after  any  such  person  coming toi* 

'Settle,  as  aforesaid,  in  any  tenement  under  the  yearly  value  tfld^ 

for  any  two  justices  of  tlie  peace  of  the  division  where  any  penoa 

likelv  to  become  chargeable  to  the  parish  shall  come  to  ioluM 

by  their  warrant  to  remove  him  to  the  place  of  his  last  legal  se^ 

tiement.    The  expression  of  coming  to  settle  denotes  that  tbe 

■party  comes  animo  morandi  or  manendi :  it  may  be  for  a  teBfa* 

rary  purpose,  but  still  it  must  be  understood  that  he  cooms  ta 

settle  there.    But  how  can  it  be  said  that  the  pauper  went  iota 

this  parish  animo  morandi  at  all  ?     He  went  into  the  town  with  a 

^     cart  load  of  hay,  which  he  was  to  dispose  of,  and  return  viib  a 

load  of  muck ;  How  then  can  it  be  said  that  he  went  there  taia^ 

tie  ?    Then  if  he  were  not  removable  witliin  the  terms  of  the  stat 

13  &  14  Car.  2.,  can  we  find  any  enlargement  of  the  pover  * 

removal  ?    The  stat.  35  6. 3.  has  the  words  inhabiting  or  f0^a>^ 

ing:  but  it  would  be  an  extravagant  construetion  of  either  0 

those  terms  to  say,  that  it  meant  to  include  such  a  case  sa  Ak 

Then,  if  the  order  be  not  warranted  by  either  of  theae  stattM 

there  is  no  authority  for  it,  and  the  Sessions  have  done  riglit  ta 

quash  it.  —  Grose  J.     It  is  impossible  to  say  that  ^^  P^"j!lf 

became  removable  by  the  sUL  35  G.3.,  which  was  P**'^.^^'^ 

purpose  of  preventing  poor  persons  from  being  removed  till  tii9 

were  actually  chargeable,  wno  were  before  removable  under  iv 

Stat.  13  &  14  Car.  2.  from  the  parish  into  which  they  had  cone  t» 

(o)  See  Rex  v.  St.  JLawrencc  Ludlow, /ids(,'pl.  70S. 


tttUe  m  a  tenemeot  under  the  yearly  value  of  lOL  upeb  beiog 

lakdj  to  become  chargeable.    A  man  coming  into  a  town  vrilh  a 

tut,  for  an  hour,  to  diipote  of  his  load,  cannot  be  laid  to  have 

oone  there  to  settle  .*  but  having  met  with  an  accident  there  which 

detdned  bim^  be  comes  within  the  description  of  casual  poor,  and 

aiMcb  was  neither  within  the  stat.  S5  (Gr.8.  nor  that  of  the  l^Sc 

14  Car,  ^  and  therefore  the  original  order  was  iin|>roperly  made. 

.-LkBi^amc  J.    Whether  ultimately  it  might  be  ^better  either 

for  the  poor  or  for  parishes  to  consider  persons  of  the  description 

ef  tkis  pauper  as  removable,  1  cannot  say  ;  I  should  hope  that  it 

voald  not  make  any  difference  in  the  treatment  which  poor  per* 

«Mi8  in  their  necessities  should  experience ;  but  we  can  only  look 

to  the  authority  which  the  magistrates  had  to  remove  the  pauper. 

Their  power,  jf  any,  must  be  derived  either  from  the  stat.  IS  & 

HGir.2.  or  the  stat.  S5G.S.    It  has  been  properly  admitted 

that  the  latter  of  these  did  not  enlarge  the  power  of  removing 

poor  persoDSy  but  was  meant  to  provide  that  persons  who  by  law 

were  before  removable  if  likely  to  become  chargeable,  should  not 

be  removed  till  actually  so ;  and  to  make  provision  for  suspending 

tbe  order  of  removal  when  made,  in  cases  of  sickness  or  infirmity, 

aad  that  the  expences  incurred  in  the  care  and  maintenance  of 

tke  persons,  between  the  onler  to  remove  and  the  actual  removal 

of  tnem,  should  be  defrayed  by  the  parish  to  which  tlM^y  should 

be  foond  to  belone.    We  must  then  look  to  the  stat.  1 21  &  14 

Car.  2.    Consistenuy  with  that  statute,  which  enables  the  order 

oftenoval  to  be  made,  on  complaint  of  the  parish  officers,  of  per- 

Mns  coming  ta  settle  and  inhabit  in  the  parish,  the  farm  of  the 

order. states  tbe  complaint  of  the  parish  officers  of  Si.  J.'s,  that 

the  pBuper  came  to  iuhabU .  in  their  parish ;  (and  without  such 

complaint  the  justices  would  have  no  jurisdiction).    The  question 

then  is,  Whether  this  pauper  came  to  settle  or  inhabit  in  tlie 

pviftb?  The  case  shows  that  he  did  not ;  foi^it  states  the  particular 

object  of  his  coming  there  to  be  tO'  drive'  a  load  of  hay,  and  return 

vhka  load  of  muck ;  therefore  under  the',  statute  of  Car,  2.  he 

could  not  lawfully  be  the  object  of  complaint:of  the  'parish-officersy 

and  if  not,  the  magistrates  could  have  no  power  to  remove  him. 

This  question,  though  glanced  at,  did  not  arile  in,  Tlte  Kingy* 

Kepation.  (a)  —  Baylby  J.    The  statute  S5  G.  8..was  clearly  in-  («)JM, pl.87€; 

wied  to  restrain  the  power  of  rcmovaly  and  not  to  make  persons 

ranombie  who  were  not  so  before.     Then  the  stat:  IS  6i  14  Car.  52. 

ttly  gives  the  magistrates  power  to  remove  peisons  who  come  to 

ftttle  and  inhabit  in  a  parish.    Before  that  statute t  a  settlement 

w  gained  by  mere  inhabitancy ;  now  it  is  de^r:  that  this  pauper 

did  not  come  to  inhabit  in  the  parish  from  whence  be  was  re- 

■Mred.    And  as  down  to  the  period  of  the  stat.  S5  -G.  3*  it  never 

*ai  considered  that  a  person,  coming  into  a  parish  for  such  a  pur* 

pQKas  this  pauper  did,  came  there  to  inhabit,  or  was  removable, 

therefore,  since  the  statute  which -was  passed  to  restrict' the  power 

sf  reiODval,  he  cannot  be  considered  as  a  person  removaole.  — 

Order  of  Sessions  quaslied. 

'  699  £cij  V.  Holm  East  Waver  Quarter,  T.  T.  49  G.  S;  1 1  Eas^t  An  otder  of 

SBL.~£.  M.,  sin|^  woman,  was  .removed  by  an  order^of:  justicea  remoralyiiieraly 

^om  O.  to  H . ;  oir  appod  to  the  Sessions;  the  order  having  been  ^^^e  tbst 

confirmed,  was  now  removed  to  this  Court  by  certiorafh  bm  after  ^JJj*^'^ 

^  usual  direction,  run  thus ;  **  Upon  complaint  of'  the  church*  ^j^  chUd,  and 
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^tnmarritd,  **  wtfdens  and  oveneecB  of  the  poor  of  O.,  Ac*  unto  mi  Ac  bciag 
without  draw-  ^  two  of  hiB  Majesty's  justices^  &c.  that  E,  M.,  stn^e  woman, 
ing  the  condu-  «  hath  coKDO  to  inhabit  in  the  said  0.»  not  having  gained  a  ^gd 
sion  thmt  abe  a  settlement,  nor  produced  any  certificate  owning  her  to  be  ku 
H^t''^^'    "  ^^^^  elsewhere,  and  that  the  said  £.  M.  is  with  dkild  and  unmn^ 

**  tied ;  we,  the  said  justices,  upon  due  proof  thereof  made,  kt* 
**  and  likewise  upon  due  consideration  nad  of  the  premises,  i$ 
**  aeffudge  the  same  to  be  true  ;  and  we  do  likewise  adjudge  that 
^'  the  lawful  settlement  of  the  said  E*  M,  is  in  the  said  H^  &c 
And  so  it  proceeds  to  direct  the  removal  of  the  pauper  froarthe 
one  QMarter  to  the  other.  The  objection  taken  to  the  oder 
below,  which  Topping  was  now  prcnpared  to  support,  was,  that  it 
was  defective  in  not  stating  that  the  pauper  was  actually  ckem* 
able  :  and  that  it  was  not  sufficient  merely  to  state»  as  it  did,  tut 
she  was  toi^A  child,  and  unmarried;  for  that  might  still  be  tnie^ 
and  yet  the  woman  might  have  sufficient  substance  of  her  own,  or 
ample  security  be  given  by  others  to  preclude  the  least  risk  of 
her  becoming  an  actual  burthen  to  the  parish;  and  the  caae<lf 
(a)^fifo,pl.695.  Rex  V.  Aheiey  (a )  was  relied  on.  —  Scablett  and  PALEY,€oii<ri) 
{h)  Jnu^yoU.  cited  Rex  v.  Matthews  (6),  Hobey  v.  Kiyrsbury  (c).  Rex  v.  Gmt 
pl.615.  Yarmouth  {d)f  Rex  y,  Tibbenham  (e)y  &x  v.  l}iddlebury.{g)'^ 

(c)Poit,p\,BSU  LoBD  Ellbnbobouoh  C.  J.  If  it  were  an  irrefragable  concls- 
(<i)^ni«,pl.694.  sion,  that,  being  a  single  woman,  and  with  child,  the  party  remofed 
{e)Anu,ph696*  Diust  be  deemed  to  be  chargeable  within  the  meaning  of  the  iti* 
(x)Jnte  pl.697.  ^^^»  ^®"  ^^^  order  would  be  good :  otherwise  the  justices  ought 
'to  have  drawn  that  conclusion,  in  order  to  show  that,  in  dieir 
judgment,  she  was  a  proper  object  of  removal  within  the  poor 
laws*  But,  consistently  with  this  order,  the  party  might  iiaTa 
been  a  single  woman  worth  10,00(M.,  or  she  might  have  given  the 
most  ample  security  to  the  parish  against  any  charge  which  oouU 
be  thrown  upon  them.  The  statute  in  question  first  giva  the 
general  rule,  tliat  no  person  shall  be  removed  l^efore  they  are 
actually  chargeable.  It  then  says,  that  single  women  with  diiU 
shall  be  deemed  and  taken  to  be  actually  chargeable  within  d* 
true  intent  of  the  act«  But  still  the  justices  ought  to  draw  the 
conclusion  that  she  is  within  that  general  rule ;  otherwise  it  wonid 
come  to  this,  that  every  single  woman  with  child,  whatever  wn 
her  substance,  might  be  removed  by  the  parish-officers.  Beiqg 
unmarried,  and  with  child,  such  a  person  is  presumptively  diarp* 
able,  from  the  strong  probability  of  the  fact  that  she  must  beioi 
but  there  may  be  circumstances,  such  as  the  substance  of  the 
party,  or  the  giving  a  complete  indemnity  to  the  parish,  wUdi 
may  exclude  that  presumption.  Now  every  circumstance  of  M 
sort  might  have  existed  in  this  case,  and  yet  the  order,  as  it  ii 
framed,  be  true :  in  The  King  v.  Diddkburyt  the  justices  demd 
her  to  have  become  chargeable;  but  she  could  not  be  deemed  to 
be  chargeable,  if  those  circumstances  had  existed  in  her  htstanoo* 
It  ought  to  appear  by  the  order  that  the  justices  have  exerditf 
their  judgment  on  the  matter,  and  repelled  the  existence  of  bmJB 
circumstances  by  their  adjudication  that  she  was  chargeable,!* 
order  to  show  that  ahe  was  a  proper  object  of  removal  within  the 
meaning  of  the  law.  —  Gbosb  J.  The  legislature  never  meant  ^ 
say,  that  at  all  events  an  unmarried  woman  with  child  shall  vo 
removed  as  chargeable;  but  only  to  state  the  circumstance j" 
such  a  person  being  with  child,  as  evidence  that  she  was  cfavf^ 


SlCr.3.]     WHO  BBAUr  BFS  DIBMID   CHARQSABLC  ^8^ 

able»  unleM  repelled  by  other  ftcto  to  show  that  the  was  not.  The 
josdees,  therefore,  ought  not  to  have  barely  stated  the  fact  of  her 
being  with  child,  but  to  have  drawn  the  conclusion  that  she  was 
chargeable,  to  show  that  she  came  within  the  meaning  of  the  poor 
laws. — Lb  Blanc  J«   The  order  of  removal  is  defective ;  the  act 
of  parliament  only  gives  a  power  to  remove  persons  who  are  ac« 
toailj  chargeable ;  the  justices,  therefore,  must  find  that  the  party 
it  chargeable  before  they  can  remove  her«    But  the  act  has  made 
the  circumstance  of  an  unmarried  woman  being  with  child  evi- 
dence of  her  being  chargeable ;  the  justices,  therefore,  should 
have  adjudged  upon  that  circumstance ;  instead  of  which,  they 
have  merely  found  the  faet,  but  have  not  drawn  the  conclusion.—- 
Batlbt  J.    Before  the  statute  of  the  S5  G.  S.  it  was  essential  for 
the  justices  to  have  adjudged  that  the  party  removed  was  likely 
to  become  chargeable,  in  order  to  give  them  jurisdiction  to  remove 
her;  but  by  this  statute  another  rule  is  given,  and  it  is  not  suffi- 
cient that  the  party  is  likely  to  become  chargeable,  but  they  must 
he  actually  chargeable  before  they  can  be  removed.     To  avoid, 
hovever,  the  inconvenience  likely  to  ensue  from  the  application 
of  the  general  rule  to  the  case  of  a  single  woman  with  child,  the 
act  has  made  that  circumstance  prmdjacie  evidence,  on  which 
the  justices  are  to  decide ;  and  many  cases  may  exist,  as  those  put 
bj  my  Lord,  of  the  substance  of  tne  party,  or  of  an  indemnity  to 
the  parish,  which  may  rebut  that  presumption.     Here  the  order 
only  states  the  fact  of  the  woman  being  a  sinele  woman,  and 
being  with  child ;  and  does  not  go  on  farther  to  draw  the  conclu- 
■00  of  her  being  chargeable*    If,  then,  there  may  be  cases  where 
ft  woman,  though  single,  and  with  child,  may  not  be  removable, 
at  not  being  chargeable  within  the  meaning  of  the  law,  the  order 
it  clearly  not  sufficient,  but  the  justices  ought  to  have  gone  on  to 
draw  the  conclusion.    In  the  cases  of  Tibbenham  and  DiddUhury^ 
the  Court  considered  the  6th  section  of  the  act  as  giving  a  rule  of 
evidence  only. — Order  of  Sessions  quashed.  —  Scarlett  then 
obterved,  that  the  magistrates  had  been  misled  by  following  the 
precedent  stated  in  a  new  edition  of  Burn^  published  since  the 
Btatote,  and  since  the  author's  death. 

700.  Rex  ▼.  Birmingham,   T.  T.  51  G.  S.  l^Easty  ^l.^Re-  ApAuperrraf- 
nond  from  F.  to  J5.    Order  confirmed,  subject,  &c.    The  pauper  ««  •  house  in 
vat  resident  in  /.,  and  rentinff  a  house  there,  and  receiving  relief  ^  p^Wiof  A. 
ftom  that  parish.    Upon  apjjTying,  as  usual,  for  this  relief,  it  was  J^^edocca 
fi^ased  her»  and  she  was  desired  to  go  to  the  officers  of  F.,  an  ad-  tional  relief, 
joiaing  parish,  in  which  some  of  her  husband's  relations  had  re-  and  haring 
■ded.    This  she  did,  and  was  by  the  officers  of  jP.,  refused  relief,  relatiom  in  B 
iod  tent  back  to  /.    Upon  her  return  to  /.,  and  again  applying  ^  <'^^'||^^ 
to  the  officers  of  that  parish  for  relief,  they  refused  relief,  and  de-  ^emen^  in** 
tved  her  to  apply  again  to  F;  and  when  she  expressed  an  un-  either,  after 
viBingness  to  do  so,  one  of  the  overseers  of  /.  took  her,  without  having  been     ' 
•■y  order  of  removal,  to  the  parish  officers  of  J^.,  and  told  her  lentbackwaids 
■ot  to  return  again  to  /.    Upon  her  being  thus  brought  to  F.,  the  ^I^^^^ 
oficers  of  diat  parish  relieved  the  pauper,  and  at  the  same  time  ^J^^was  at 
threatened  to  send  her  to  prision  if  she  returned  to  /.    The  paiuper  \g^  ^en  bj 
^  however,  still  desirous  of  returning  to  her  house  in  /.,  but  Hm  parisfa- 
^  prevented  from  doing  so  by  the  threats  of  the  parish  officers  officer  of  A 
^  F.    Under  the  above  circumstances  she  remained  in  F.,  where  ^^\^J^^^y,^ 
•fehad  previously  no  place  of  abode;  for  eight  or  ten  days  ;  at  Jh"n  relieved, 
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*" bi^II^mto*^  tbe  end  of  which  time  she  iras  removed,  by  order  from  F. to JB. 

prison'tr  she  "^^^   questioa  was  whether  the  pauper,   being  io   F.  ander  tl» 

returned  again  oiroumstaiices  above  mendoaed,  was  Kabie  to  be  removed  to  tbe 

into  A :  Held,  place  of  her  settlement.  — >  Against  the  order  of  Sessioos,  Ra 

that  her  reu-  y.  St.  James*$  in  Buiy  Si.  Edmund's  (a),  was  dted. — Lord  £i- 

^d^  ^'^  ^'  LENBOROOGH  C.  J.    That  was  a  very  different  case ;  but  this  wm 

drcunutluices,  ^^  ^^^^^  ^^'^  Starving  vagrant,  in  whichever  of  the  two  parishci 

did  not  prerent  ^^^  was,  who  was  going  backwards  and  forwards  between  tbem, 

her  remond  and  would  have  been  starved  if  she  had  not  received  tempomy 

Irom  thence  by  relief  from  one  or  the  other.     She  was  liable  to  be  removed  iron 

^  ^-"^^toh  ^i^hcf-     How  tlien  can  this  oscillation  between  the  two  ptrishei 

^oe^f  aettte-  ®^ct  the  order  of  removal  to  her  proper  parish  ?  —  Orders  con 

nient.  firmed* 

Where  a  ion,  '^^l*  ^^  ^'  Siandon,  E.  T.  54  G.  3-  ^M.A  S.  461.—  Remo. 

having  agreed  ▼&!  from  E.  to  <S.    Order  confirmed,  subject,  Ac.  —  The  psuper 

topnrchaaea  is  the  widow  of  «7.  F.,  deceased,  who  about  five  years  ago  wai 

piece  of  land  settled  at  S.    About  that  time  their  eldest  son  agreed  togire 

^®';  ?^  wlied  ^^  f^jp  ^  pjgpg  q£  i^^^  situate  in  E.  $  but  not  having  sufficient 

wlK>conaented  ^^^^J  himself,  he  applied  to  his  father,  who  coiuented  to  adtanoe 

to  advance  90^  ^*  (which  had  been  left  to  his  wife)  upon  the  following  con* 

left  to  hia  wife,  ditions ;  viz*  that  a  house  should  be  built  by  the  son  opon  the 

on  condition  land,  which  the  fiither  and  mother  were  to  nave  for  their  fivei, 

^  M^i^r  1  ^^^  ^^®  ^^^^  of  the  survivor;  after  whose  death  the  same  was  to  go 

m  ^  laLd  by  ^  ^^  *^°  >  ^"^  it  was  also  agreed,  that  the  father  and  mother 

the  ton,  which  Were  not  to  sell  or  dispose  of  the  place,  nor  to  take  any  other 

the  father  and  family  into  the  house.     The  father  was  at  that  time  advanced  in 

mother  were  to  years,  and  the  son  wished  to  show  his  good  will  towards  him  and 

^"^  ^<°\^  his  mother,  and  to  assist  them  all  he  could.     This  agreement  wai 

lifeofthesur-  °^^  reduced  into  writing;  but  the  father  having  advanced  the 

▼iTor,  and  after-  3^«  <<>  the  SOU,  the  whole  651.  were  then  paid  by  the  son  for  tbe 

wards  the  same  purchase,  and  the  land  was  conveyed  to  the  son  in  fee.    The 

to  go  to  the  son,  house  was  built  immediately  afterwards  at  the  son's  expence,  bal 

"^"d***^*****^  the  father  assisted  personally  in  building  it.      When  finished, 

were^not  to  sell  ^^  ^Ather  and  mother  took  possession  of  it  with  the  consent  of  the 


or  dispose  of  it,  8on,  who  did  not  think  himself  at  liberty  to  turn  them  out;' nor 

nor  to  take  any  did  he  ever  attempt  to  do  so.    The  son  lived  in  another  boose, 

other  family  •  and  his  father  and  tnother  paid  no  rent  to  any  person;  andafier 

h^^ ^^^ '  having  resided  in  the  house  about  three  years,  the  father  died, 

mratwMonW  ^^'^  ^^®  mother  continued  to  live  in  it  as  before,  with  the  son's 

by  parole;  and  consent,  until  her   removal,  under    the  order,  to    ;S.— Loai> 

afterwards  the  Ei^LBNBOROOOH  C.  J.    It  appears  clearly  from  the  very  lesned 

Ikther  advanced  and  ingenious  a^ument  with  which  the  case  was  opened,  that  no 

^  20/.,  and  estate,  eithier  legal  or  equitid>le,  was  conveyed  to  the  father  or 

^^J5'Jj^*°J[^  mother,  nor  any  such  interest  probably  aa  a  court  of  eqm'ty  would 

duse,  and  the  ^^^  decreed  to  be  conveyed.    They  had  nothing  more  than  • 

land  was  con-  conditional  and  qualified  licence  by  parol  to  oecupy,  irrevbcaUe 

veycd  to  him  in  perhaps,  except  on  breach  of  the  condition  not  to  let  in  any  odier 

kTi*  *°^^  person.    This  is  not  like  the  case  of  a  devise ;  here  is  no  gift** 

rfwWchth^'  V^^  ®^  "*  interest  in  the  land;  and  the  parties  seem  to  haie 

frther  and  mo-  ^^^^^^  aware  of  that,  for  they  stood  by  and  sufiered  the  whole^ 

ther  took  poe-  be  conveyed  to  the  son^  resting  naerdy  on  his'  parol  h'ceoce  tut 

session  with  hu  they  should  live  there.  —  Le  Bi^amc  J.    The -ground  onwhka 

eonsent,  awl  thjg  ease  is  rested  is»  that  tbe  party  cttimot  be  removed  fiwn  ha 

*r^'"JJ/^  own  estate.    The  cases  decide,  that  if  the  party  has  dcariy* 

^^^"^  ♦     (a)  ^iU«, pL 698.        '       . 
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equitable  estate  he  shall  not  be  removed  from  it.  But  the  Court  without  paying 
most  tee  clearly,  that  he  has  an  equitable  estate,  which  would  be  any  rent,  when 
perfected  io  him  by  the  intervention  of  a  court  of  equity.  I  think  ^^  father  died, 
the  argument  here  has  failed  in  showinir  that  these  parties  could,  u>d  the  mother 
ay  resorttog  to  a  court  of  equity,  have  obtamed  a  conveyance  of  poaaettton : 
the  legal  estate.  —  Order  of  Sessions  confirmed.  Held,  that  the 

(Umt^  not  gain  a  tettleiBent  by  the  retidenceoii  the  land,  nor  wm  the  mother  entitled  to  reiideoii 
tt  mraovably* 

702.  Rgx  V.  Penrifn^  M.  T.  57  G.  S.5M.&  S.  448.— Upon  appeal,   A  perwn  occa- 
the  Court  of  Quarter  Sessions  quashed  an  order  for  tne  removal  ^V^(^  *^  ^^* 
of  M,t  and  E,  his  wife,  from  P.  to  C,  subject,  &c.    The  pauper  d^ii^.l,oirse 
bang  legally  settled  in  C^  went  with  his  wife  several  years  ago  of  the  annual 
to  P.y  and  resided  there,  occupying  four  rooms  at  the  yearly  rent,  value  of  18/., 
isdof  the  value  of  4/.^  part  of  a  large  dwelling-house  of  the  yearly  does  not  since 
nJac  of  18/.  and  upwards.    The  other  parts  of  the  dwelling-bouse  ^^0,s.  c.  loi. 
were  occupied  by  several  other  tenants,  two  of  whom  also  paid  ^iJ^ent^aV- 
4/.  a  year  each  for  their  respective  apartments.    This  dwelhng-  though  be  be 
house,  had  but  one  outer  door,  and  one  staircase,  and  each  tenant  rated  and  pay 
kept  the  key  of  his  own  apartment.     For  three  years  and  upwards,  to  Uie  church 
inmediately  preceding  the  date  of  the  order  of  removal,  the  J"^^P?*!!jJ^ 
Moper  was  rated  to  the  church  and  poor  rates  for  the  whole  j^J^^        ^ 
ooQie,  and  paid  the  same ;  and  they  were  allowed  to  him  out  of 
hii  rent,  except  in  one  instance.    While  he  was  thus  rated  he  oc- 
eopied  no  other  property  than  the  four  rooms,  and  had  no  concern 
with  or  controul  over  the  remainder  of  the  house,  and  during  the 
whole  time  he  was  so  rated,  he  resided  in  the  said  rooms.  —  Lord 
Gllemborough  C.  J.    It  will  be  vain  for  the  legislatture  to  make 
general  enactments,  if  such  enactments  are  to  be  explained  away, 
ind  their  operation  defeated  by  nice  distinctions.    The  stat.  SB 
G.S.  clOl.f.  S.  in  the  first  instance  prevents  any  person  from 
giining  a  settlement  by  delivery,  and  publication  of  notice ;  in  the 
next  place,  the  statute  prevents  any  person  from  gaining  a  settle- 
ncDt  by  being  charged  with,  and  paying  his  share  towards  die 
parish  taxes,  in  respect  of  any  tenement  not  being  of  the  yearly 
vdue  of  10/.    This  enactment  was  undoubtedly  meant  to  abrogate 
thighead  of  settlement,  and  the  authorities  upon  it,  which,  perhaps, 
had  been  carried  to  some  decree  of  absurdity.    Lord  Kenyan  ap- 
pears so  to  have  considered  the  operation  of  the  act,  and  I  am  glad 
that  we  have  his  authority  for  it.    If  this  construction  of  Lord 
^m<m  had  not  been  felt  to  be  the  correct  one^  I  doubt  not  that 
we  ioottld  have  had  some  observation  upon  it,  from  the  learned  re- 
porter with  whom  the  act  originated,  and  which  is  generally  known 
By  hia  name.  —  Abbott  J.    I  am  of  the  same  opmion.    This  act 
prerents  the  removal  of  any  person  before  he  is  actually  charge- 
able.   This  rendered  it  expedient  to  do  away  with  settlements  by 
iM>tioe,  or  paying  rates  for  tenements  of  very  small  value.    Pbr 
CuaiAM  :^^  Order  of  Sessions  quashed. 

1^  Rex  y.  St.  Lawrence,  Ludkm,  T.T.  26.4.  4B&A.e60.  Wheraapau- 
-"^Two  justices  removed  T.  from  Si.£.  to  S,  The  Sessions,  on  per  legally  let. 
•ffeal,  discharged  the  order,  subject,  &c.  On  the  Slst  of  QOober  ^  ^  ^  P^ 
1918,  r.,  the  pauper,  was  sent  with  his  master's  team  for  coals,  j^metwith^a 
>nd  on  the  road,  in  the  parish  of  B.,  was  thrown  down  by  the  ^mn  acddent 
lM>nes,  by  which  means  his  thigh  was  fractured.  The  accident  io  Ae  paridi  of 
^k  place  about  half  a  mile  from  St.  L.,  in  the  parish  of  B.  A  per-  B,  waa  oiried 
•onpasaingby  with  an  empty  waggon  took  the  pauper  to.  St.  Z,.,  to  Intoanaiyacent 
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pariflhto  be  ^^®  •'^^  ^^"^f  which  is  in  the  parish  of  8i*  L^  whete  the  penmi 
cured,  and  W8S  taken  in^  and  where  he  remained  for  the  space  of  14  weeUrl 
remained  there  during  which  time  he  was  attended  by  a  surgeon,  who  redaced  thii| 
for  a  long  pe-  fracture.  The  oYcrseers  of  St»  L.  came  to  the  Bell  the  same  dsfif  | 
^e\d  that  be  ^"^^  examined  the  pauper,  and  directed  the  mistress  of  the  booiitj 
waa  to  be  con-  ^^  ^^®  ^^^  ^^  ^^^  •  ^^Y  bIbo  were  present  when  the  surgeon  yr^'^ 
aidcredasca.  there.  On  the  4th  November^  an  order  of  removal  was  made 
aual  poor  in  the  the  magistrates,  removing  the  pauper  to  the  parish  of  iS.,  his  pi 
parish  of  Cf  and  Qf  settlement.  There  was  also  an  order  of  suspension  nmde  at 
Ible'^Tnd  i^t  ^™®  ^me.  On  the  17th  July  following,  an  order  for  the  chi 
an  i»der  of  re-  incurred  by  St.  L*  was  made,  under  the  power  given  by  the  35  G* 
moTalto^,  clOl.  It  was  objected  that,  under  the  facts  above  stated, 
suspended  un-   magistrates  had  no  power  of  removal,  and  the  Sessions  being 

der  the  powers    ^hat  opinion,  discharged  the  order Abbott  C.J.    lam 

c  1 6i    and  a     ^P^'^^^'^y  ^^^  ^"  ^^'^  ^^^  ^^  Sessions  were  right  in  holding  that  i 
subsequent         pauper  was  irremovable.     The  case  of  Res  ▼.  iS^.  Jame$\  in  B 
order  on  the       St*  EdmuTuTs  (a),  seems  to  me  to  have  been  most  correctly 
overseers  of  J    cided,  and  I  do  not  think  the  present  case  materially  distinguii 
to  w  the  inte^  able  from  it.    But  it  is  said,  that  Rex  v.  Birmingham  is  at  vara 
in^TOl^bSe  ^^^  *^  authority.     I  am  not  of  that  opinion ;  but  if  it  were  nc 
parish  of  /        ^^  ^^  decide  between  the  two  cases  as  conflicting  authoritiesi: 
were  invalid,      should  adhere  to  the  opinion  of  the  Court  in  Res  v.  St.Jatmy 
(a)^n/(-,pl.698«  Buty  St.  Edmund* s.    For  the  statute  13&  14  Car.  2.  c.  12. 
gave  a  power  of  removal  of  those  paupers  who  were  comiog 
settle.    Now  how  can  it  be  said  that  this  pauper  was  comin|^ 
settle  in  St.  L.f    Nor  does  the  35  G.  8.  clOl.  make  any 
ence ;  for  previously  to  the  passing  of  that  act,  a  pauper, 
these  circumstances,  could  not  have  been  removed.    And  that 
only  regulated  the  powers  of  removal  already  existing,  but  did 
give  any  new  power  to  the  magistrates  for  removing  paupen  wl 
were  irremovable  before.    The  order  of  Sessions  is,  thecefe 
right,  and  must  be  confirmed. — Order  of  Sessions  confirmed.^ 
wf  hired  a  704.  iRe«  V.  HampthUl,  E.T.  5G.4.  2B.&C.  847.  — Of 

house  for  102.     appeal,  against  an  order  made  on  the  5th  day  of  August  182S, 
f  7^>  *°^  P"^  tne  removal  of «/.  ^.,  with  his  wife  and  children,  from  St.  B.  to 
""to  **  ^^    *^®  Sessions  confirmed  the  order,  subject,  &c.    The  pauper, 
Sbove  15^  and   ^opemaker,  being  previously  settled  by  estate  in  the  parish  of  i 
lived  in  it  above  Came  with  his  fapoily,  at  Midsummer  1822,  to  reside  in  a  house  in  ^ 
a  year.    Hav-   parish  of  St*  B. ;  he  had  hired  it  of  one  M.,  for  1(M.  a  year ;  be  [ 
ing  applied  for   hig  own  furniture  into  it,  worth  15^.  or  16/. ;  he  continue  to  live 
"^  h^'ffi^  P^     it  above  a  year,  and  in  July  1823,  being  much  distressed,  he  appl' 
wmT^^Ued  ^  ^«  parish-officer  of  St.  B.  for  relief,  who  refused  to  give  ' 
by  a  magis.       9ny,  but  afterwards,  in  obedience  to  the  order  of  a  magistrate,  g«i 
trate's  order  to   the  pauper  14f.,  on  the  31st  oi  July.    The  day  after  this  rdir 
grant  it.   After  was  ffiven,  M.  called  for  his  rent  of  102.,  bat  gave  the  pauper 

^  tod^^fhT  ^*>^'*>**^^  ^  PV  "^  ^^  ^*  ^^  o^  At^ust  the  pauper  and  h 
Uindlord  de-  ^*™»ly  ^^re  removed  to  A.  He  then  applied  to  one  ?*.,  an  sac 
manded  his  tioneefy  to  bi^  his  fimUtUfe,  to  enable  mm.  to  pay  his  rent  t* 
rait,  but  aU  went  to  C,  valued  it.at  13/.  Ss^  (exclusive  of  his  toobt  which  were 
lowed  ^  a  worth  6/.),  and  agreed  to  buy  them  for  102.,  ^ich  sum  he  p»^ 
fortnight's  tnra  ^^  pauper,  who  kept  the  key  of  the  house  all  the  time,  m 
uX^iXmir  »*^turned  to  it  about  the  14th  Of  ^ag^ti^,  on  which  day  Af.  hsd»tf« 
expired,  and  &  person  to  distrain  for  the  rent,  but  no  distress  was  taken,  becsme 
before  the  icnt  the  baUiffs,  F.^  Imd  the  pauper  went  together  to  M.,  itnd  the  rot 
' —  p^,  the     was  paid  by  the  pauper  with  the  lOfc  he  received  from  F.  Aaattff 
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Bictioiifier  bad  been  employed  to  sell  some  of  the  furniture^  under  pauper  wm  re. 
tbe  direction  and  according  to  the  inventory  of  JF*.»  and  sold  it  for  mo?ed  to  an- 
%  l$s^  and  after  this  tale,  the  remainder  of  the  furniture  and  the  <'^r  P^>h  by 
todf  o^giit  be  worth  6/« ;  without  the  tools,  the  remaining  furniture  f"  ?^^  ^a  aT^ 
might  be  worth  1/.    The  Sewiona  decided  that  the  house  was  not  ht*h^Meen  nt' 
of  the  annual  value  of  lOl.  —  Batley  J.     It  is  unnecessary  to  moved,  be  sold 
decide  in  this  case  tdiether,  since  the  passing  of  the  59  G.  S*  c,  5O.9  his  furniture, 
a  settlement  is  gained  by  residing  on  a  tenement,  for  which  an  and  paid  the 
miQai  rent  of  10/.  is  payable,  but  the  annual  value  of  which  is  less.  ^^^  ^^^  * 
But  ioasmuch  as  the  earlier  statutes  required  that  the  tenement  the  peridMiffi^ 
ihoold  be  of  the  annual  value  of  lO/.»  I  am  inclined  to  think  that  cen  haTing 
fte59  G.  S.  c.50«»  has  not,  by  requiring  that  a  rent  of  ICV.  shall  be  been  compelled 
fnid,  rendered  the  actual  value  immaterial.    Without  pronouncing  to  grant  lelicf, 
mj  decision  upon  that  point,  I  am  of  opiniop,  that  at  the  time  ^^  ilj«rehy 
then  this  order  was  maae  (and  the  date  of  the  order  is  very  mate*  chawlwe  «id 
obI),  the  pauper  was  removable,  and  that  he  had  not  then  gained  irastilierefore 
nj  settlement  in  the  parish  of  St,  B.    It  is  said,  that  although  he  remoTableby 
U,  in  fact,  received  relief  from  that  parish,  yet  as  he  possessed  itotute  s^  O.  s. 
froperty,  be  was  not  actually  chargeable.    But  I  think  that,  as  the  *^iJ[^'*'.  . 
{■rah  did  not  act  fraudulently,  and  as  they  were  compelled  to  h^di^ded 
Iputt  him  relief  by  an  order  of  justices,  the  pauper  is  to  be  deemed  above  40  days 
IS  actually  chargeable,  and  if  so,  then  he  was  removable,  under  onthetene- 
15  G.S.  c  101.,  although  he  had  resided  on  the  tenement  more  than  ment :  Held. 
ilOdajB.    It  is  material  to  consider  the  history  of  the  law  with  McondIy,that 
Wpect  to  this  power  of  removal.    By  the  13 &  14* Car. 2.  c.\%  ^^^ot^uK 
jfinopon  complaint  made  to  any  justice  of  the  peace,  within  40  of  remoTalwas 
iiyB  after  any  person  comes  to  settle  in  any  tenement  under  made,  heliad 
tte  yearly  value  of  10/.»  any  two  justices  of  the  division  where  any  not  gained  any 
^n  that  is  likely  to  be  chargeable  to  the  parish  shall  come  to  >f^«m«Dt  in 
Bhabit,  are  authorized  to  remove  such  person  to  such  parish,  pgriahjSecaMe 
ffhere  be  was  last  legally  settled.     Under  that  statute,  complaint  hehad  not  then 
Bust  be  made  to  a  justice  within  40  days  after  the  party  has  come  paid  a  year's 
ta  reaide  in  the  parish.     The  35  G.  3.  c.101.  recites  this  act,  and  reiit,aareqair8d 
Npcals  80  much  of  it  as  enables  justices  to  remove  persons  likely  ^7  ^^9  &•  3f 
la  be  chargeable,  and  enacts,  that  ''  no  person  shall  be  removed  ^  ^* 
'*  froBi  the  parish  where  he  sliall  be  inhabiting,  to  the  place  of  his 
"  bit  legal  settlement,  until  such  person  shall  have  become  actually 
f<  chargeable  to  the  parish  in  which  he  shall  then  inhabit  ;'*  and 
than  two  justiees  are  empowered  to  remove  such  person  in  the 
BBie  manner  and  subject  to  the  same  appeal,  and  with  the  same 
pavers  as  might  have  been  done  before  the  passing  of  that  act,  with 
Mpect  to  persons  likely  to  become  chargeable.    Now,  taking  these 
*o  statutes  together,  I  think  the  meaning  of  them  is,  that  the  sta- 
nte  of  the  S5G.3.  c.lOl.  takes  away  altogether  the  power  of 
emoving,  within  40  days,  persons  likely  to  become  chargeable,  but 
[ves  the  power  to  remove  persons  actually  chargeable,  at  any  time 
fter  they  have  become  so,  and  before  they  have  actually  gained  a 
ettlemeat  in  the  removing  parish.    I  am  of  opinion,  also,  that  on 
^  5th  August  1823,  when  the  order  of  removal  was  made,  the 
■aper  had  not  acquired  any  settlement  in  the  parish  of  St*  B. 
the  statute  of  the  59  G.  3.  <;.50.  introduces  new  provisions  with 

a^t  to  the  gaining  of  a  settlement  by  renting  a  tenement; 
re  that  statute  any  person  renting  a  tenement,  of  the  annual 
Bhie  of  1(0/.,  and  residing  on  it  40  days,  obtained  a  settlement ;  but 
''ttatatttte  enacts;  chat  no  person  3h|ill  acquire  a  settlement  by 
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rtlMMMi  of  direUuig  for  40  days,  ia  any  tenement  rented  bj  Mck 
person,  unlew  auch  tenement  AM\»6<mdJide  hired  by  tiicbperw 
son,  at  aad  for  the  auin  of  10/.  a  vear  at  the  leastt  far  the  Usm  d 
one  whole  year^  nor  unless  it  shall  be  held»  and  die  rent  br  die 
jSaoie  actually,  paid,  for  the  term  of  one  whole  year  at  the  least,  bf 
the  pers<Hi  hirtog  the  same.    Now  in  this,  case  the  pauper  took  the 
tenement  at  Midsummer  1822,  for  one  year;  the  year  expired, 
and  the  rent  became  due  and  payable  at  the  exptratioo  of  tint 
time ;  and  if  the  pauper  had  made  a  legal  tender  of  the  rent  vpoi 
die  premises  before  sun-set  or  the  last  hour  of  the  day  when  it  be^ 
camedue,  and  had  been  able  to  show  that  he  was  always  aftermdi 
ready  to  pay  it,  possibly  such  a  tender  might  have  been  considered 
in  point  of  kw  as  ec[uivalent  to  payment.     But  in  this  esse  helwt: 
neither  paid  the  rent  nor  done  any  thing  which^  in  point  of  hnr^ 
can  be  considered  as  payment,  at  the  time  when  the  <Hder  dtt^ 
moval  was  made.    He  had  not  done  what  was  requisite,  in  orderie'^ 
give  him  a  settlement,  by  the  renting  of  a  tenement^  accordine  toj 
the  provisions  of  the  59G.S.  c.50«    The  order  of  reroovsi,  thesj] 
was  a  valid  order  at  the  time  when  it  was  made>  and  the  subseqoe 
payment  of  the  rent  cannot  affect  it.    I  am>  therefore,  of  opisii 
that  in  this  case,  the  pauper,  by  havii^  applied  for  relief  from 
parish  in  July  1823,  and  having  received  diat  relief  under  an  of 
of  magistrates,  was  then  actually  chargeable,  and,  therefore}  ^i 
movable,  under  the  35  G.S.  c.lOl.     And  I  am  also  of  opid 
that  at  the  time  when  the  order  of  removal  was  made,  he  bsd 
acquired  any  settlement  in  the  parish  of  St*  B*,  because  he 
then  neither  paid  a  year's  rent,  nor  done  any  act  which,  in  poiot^ 
law,  oan  be  considered  as  equivalent  to  payment.  —  HolbotDi 
I  also  think,  that  this  order  of  removal  is  valid.     A  party».in  ci ' 
to  gain  a  settlement  by  renting  a  tenement,  is  required,  by 
59  G»  S.  c.  50.,  to  do  certain  things  which  were  not  requisite 
fore.    One  of  the  things  requured  is,  that  there  should  be  a 
ment  of  one  year's  .rent  by  the  tenant  to  the  landlord.    Here 
year's  rent  had  become  due  and  payable  at  Midsummerf  and 
the  1st  Qf  Augu^  the  landlord  rives  the  pauper  a  fortnight's  t' 
to  pay  it,  and  before  it  is  actually  paid,  and  before  die  pauper 
done  an  Y  act  which  the  law  considers  equivalent  to  paymeflt»  iM 
order  of  removal  .was  made.    At  that  time,  then,  the  pauper  hii 
not  gained  any  settlement  in  the  parish  of  St.  B.    It  is,  therefbi^. 
unnecessary  to  consider,  whether  the  finding  of  the  justices  thstthr 
annual  value  of  the  tenement  was  less  than  10^,  ia  material  or  neb; 
I  am  of  opinion,  that  the  subseauent  payment  of  rent  does  not,  W 
retrospecdve  operation,  give  toe  party  a  setdement  in  the  panVf 
of  St*  B*9  at  the  time  when  the  order  of  removal  was  made.  1  foBj^ 
agree  widi  my  Brother  Bayley^  that  since  the  d5  G.  S.  clOU  ^*- 
not  necessary  to  remove  paupers  actually  chargeable,  witlm  ii- 
days  after  they  have  come  to  setde,  but  that  they  may  be  removed 
at  anytime  after  they  have  become  so  chargeable.*— LittledauX 
It  is  unnecessary  in  this  case  to  decide  the  question,  whetheri 
in  opposidon  to  the  contract  of  the  pardes,  any  other  value  ^ 
the  rent  actually  payable  can  be  set  up,  because  sirice  thf  >^^^ 
of  the  59  G.  S.  c.  50.,  no  setdement  can  be  gained  andl  a  jm*' 
rent  is  actually  paid.    Now  in  this  case,  the  order  of  remevdig 
made  on  the  5th  of  August^  and  the  year's  rent  was  not  paid  imv 
the  14th.    The  subsequent  paym^t  of  the. r^  cannot,  by  retro-  | 
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Mhememkl^  «ive  Mai  a  ietUeaieiit  «t  the  time  wlna  the.(r Aet 
tnmm  iras  iiiade»  and,  ikerefore,.  the  pauper  bad  not  gained 
my  leCtfemeDt  al  that  time^  and  having  then  become  actually 
€ftii]9teble,  he  iras  properlv  removed.  The  order  of  Sefudeof 
mmft,  fberefore,  be  coBfiraied»-^Order  of  Seaiioa$  confirmed* 


III.  How  the  Settlements  of  such  Persons  shall  be  inquired  into. 

See  Stats.  24  G.  S.  c6.§3t3-'  S56«3«c.l^.  §2.      * 

705.  Jtex  V.  CUi/ton  le  Moors  (a),  T.  7*.  34  G.  3-  5  T.  A  704.   No  other  tu 
— The  couQ9el  for  the  respondents  called  a  witness,  who  produced  •^•*®^  ^y  ^ 
•  written  paper,  whereof  the  following  is  a  copy :  "  Middlesex,  to  ^^"^i"'**^ 
*wit    The  examination  of  J.  F.,  late  of  C,  but  now  a  soldier  in  mwmy  <w*  than 
^Rifi  Majesty's  first  regiment  of  foot  guards,  touching  his  settle-  thatgiTcntothe 
^  meat,  taken  upon  oath,  before  us,  W^  A.  and  W*  K.^  Esquires,  aoldier  it  legal 
•two  of  His  Majesty's  justices  of  the  peace  in  artd  for  the  county 
^  (t  Middlesex,  this  26th  of  April  1794,  who,  on  his  oath,  saith, 
^ic.  &c.  &c.    Signed,  the  mark  of  </•  F.    Sworn  before  us,  this 
■[Kth  of  April  1794,  JF.K.,  W.Ar    The  witness  proved  that 
~  paper,  excepting  the  name  of  W*  A-  standing  by  itself,  was  a 
copy,  examined  by  himself,  of  another  paper-writing,  which 
vitoess  saw  in  the  office  in  Botv  Street,  that  he  saw  fV.  A*  sub- 
ibe  his  name  to  the  paper-writing  now  produced,  and  received 
from  him  on  the  26th  of  April  1794 ;  but  that  he  did  not  know 
'  person  of  the  pauper,  nor  w^  he  present  at  his  original  exa- 
ition. — Lord  K  enyon  C.  J.    Thi^  clause  in  the  mutiny  act  is 
modem  introduction ;  and  before  that  time  there  is  no  pretence 
iilaythat  such  an  examination  as  the  one  in  question  could  be 

eived  in  evidence.  It  is  admitted  that  it  is  contrary  to  the  corn- 
rules  of  evidence.  Whether  it  were  or  were  not  wise  to 
Mrodoce  such  a  clause  in  the  mutiny  acts,  which  was  not  formerly 
Mttained  in  those  statutes,  it  is  unnecessary  to  inquire ;  but  the 
(MitioD  here  is,  Whether  this  act  of  parliament,  which  makes  an 
l&OTatioo  on  the  law  of  evidence,  should  be  carried  beyond  the 
'Xyren  words  of  it?  In  my  opinion  it  ought  to  be  construed 
(nctlj:  for  the  examination,  which  is  to  be  made  evidence,  is  an 
*JfVte  examination,  which  the  parish  interested  have  no  oppor- 
ilBit)r  of  knowing  at  the  time  it  is  taken;  and  of  course  they  arc 
4ynved  of  all  opportunity  of  cross-examining  the  party  who  makes 
p  The  act  oi  parliament  directs  that,  under  certain  circum- 
pDces,  the  party  shall  be  examined  respecting  his  settlement 
efore  two  magistrates,  and  then  it  directs  the  magistrates  to  give 
I  attested  copy  of  such  affidavit  so  made  before  them  to  the  ner- 
e  Doaking  the  same,  to  be  by  him  delivered  to  his  commanaing 
Beer,  in  order  to  be  produced  when  required.  If  the  act  had 
i>pped  here,  neither  the  original  examination  nor  the  copy  would 
»t  been  evidence ;  but  the  act  immediately  adds,  **  which 
attested  copy  shall  be  at  any  time  admitted  m  evidence,"  &c. 
iiere  seems  to  be  some  absurdity  in  saying  that  the  inferior 
ecies  of  evidence,  namely,  the  copy  of  that  examination,  shall  be 
idence,  when  the  superior  evidence,  the  original  examination,  is 
4  evidence  I  it  is  not  necessary,  however,  to  say  here  whether  or 

{a)  8m  Rev  o.  Warmimlcr,  poU,  pi.  t08. 
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W-**«te,iiL      reBpecting  the  CBse  of  Resy.  St. Miehaerg,B4ak.(a)    Tbttwnoii 

question  de  bono,  but  de  vera ;  not  what  it  b  conveDient  that  the 
Jaw  should  be,  but  what  the  law  is.  And  it  is  soffiaent  for  the  d^ 
termination  of  this  case  to  say,  that  the  copy  of  the  exsminstiH 
tendered  in  evidence,  at  the  Sessions,  is  not  the  copy  wbieh  the 
act  of. parliament  directs  to  be  received  in  evidence.— Ashhuui 
J.  This  act  of  parliament  introduces  a  new  species  of  evideocei 
which  may  afiect  the  interest  of  third  persons,  and,  therefore,  il 
should  be  construed  strictly.  Several  objections  have  been  taka 
to  this  examination ;  first.  That  it  does  not  af^ear  that  the  pena 
examined  was  within  the  jurisdiction  of  the  magistrates  who  tool 
this  examination ;  the  act  says  that  two  justices  of  the  town  « 
place*  &c.y  may  summon  the  soldier  to  appear,  &c.,  and  take  hji 
examination,  &c :  but  here  it  does  not  appear  that  the  soldier «« 
summoned ;  he  may  have  i^peared  voluntarily  before  the  justicM 
There  seems  to  be  another  objection  in  addition  to  those  taken  il 
the  bar ;  the  person  examined  only  put  his  mark  to  this  exasu^ 
«tion :  but  there  is  nothing  to  identify  the  person,  and  to  show  tbi 
the  party  examined  was  the  person  whose  settlement  canieii 
question.  This  copy  of  the  examination,  then,  which  was  given  ii 
evidence,  appears  to  be  at  the  most  but  an  attested  copy  of  m 
affidavit  tdken  before  two  magistrates,  which,  according  to  M 
general  rules  of  evidence,  is  not  legal  evidence. — GaosE  J.  Thi^ 
act  of  parliament  certainly  has  made  that  evidence  which,  \H 
iJie  rules  of  the  common  law  was  not  so,  and  which  was  toHj 
taken  in  the  absence  of  those  who  might  be  interested  io  the 
question.  And  in  construing  this  act  I  cannot  say  that  tiN) 
which  by  the  common  law  is  not  evidence,  and  which  the  Iegi|i 
lature  have  not  in  this  instance  directed  to  be  received  in  ew^ 
dence,  shall  be  admissible  evidence.  The  act  has  directed  th^ 
justices  to  give  an  attested  copy  of  the  affidavit  to  the  pem^ 
making  the  same,  to  be  by  him  delivered  to  his  commanda| 
officer,  in  order  to  be  produced  when  required :  that  copy,  thef«^ 
fore,  is  the  only  instrument  which  is  directly  made  evidence.  I  ^ 
not  say  indeed  that  the  original  affidavit  would  not  be  evidence 
for  the  original  may  be  as  good  evidence  as  that  which  purporti 
to  be  a  copy  of  it.  However,  I  do  not  at  present  give  an^  opnuo* 
upon  that  point.  But  as  this  was  neither  the  examination  itfldf>nft 
the  copy  which  the  act  of  parliament  says  shall  be  received  li 
evidence,  I  am  of  opinion  that  it  ought  not  to  have  been  ^^^ 
as  evidence.  There  seem  to  be  other  objections  to  this  copy  of  m 
examination,  but  it  is  not  necessary  to  enter  into  a  discussion  ^ 
them,  because  the  first  objection  alone  is  decisive. —  Lawrbkci^ 
It  is  material,  in  construing  this  clause,  to  look  to  the  preamble  ^ 
the  act,  which  is  for  regulating  ^e  army  **  within  this  kingdom" 
One  inconvenience  intended  to  be  remedied  was  that  of  takiogi 
soldier  out  of  his  quarters  for  the  purpose  of  his  being  examuM* 


somier's  exammauon,  to  give  nim  a  copy  or  it,  to  oe  u/  ■*;"- v 
livered  to  his  commanding  officer;  that  copy  h  ^^^^?^ 
hands  of  the  commanding  officer,  that  it  may  be  ^^'^'vVfit 
duced  when  required,  to  prevent  the  soldier  being  taken  from  » 
quarters.    But  if  the  soldier  go  abroad,  the  same  incanveniefM^" 
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got  likely  to  happen,  and  the  «cl  of  periiament  does  not  apply  to 
nco  case* 

706.  lUx  V.  Warle^y  H.  T.  S6G.3.  6  T.  R.  534.  —  On  an  ap-   The  original 
peal  to  the  Sessiona,  the  respondents,  in  order  to  prove  the  settle-  examuuuwn 
nent  of  Barrett  to  be  Bt  H.  produced  in  evidence  the  original  ^^  ^^^ 
ettBHDBtion  o£B.  touching  his  legal  settlement,  taken  before  two  ^t^^^^j^ 
jiBticee  of  the  peace»  &c.  pursuant  to  die  statute  directing  the  erideDceMwdl 
fame.   And  thev  also  offered  evidence  to  prove  that  soon  after  m  die  aueued 
lildng  the  examination  an  attested  copy  thereof  was  delivered  by  copy. 
Ibe  two  justices  to  B.^  and  which  attested  copy  was  by  him 
ddivered  to  his  commanding  officer,  who  certifiea  the  same  at  the 
Aoloflbe  original,  and  that  such  attested  copy  was  at  the  head 
^^arten  of  the  regiment  in  Ireland  f  but  the  counsel  for  the  appel- 
hnts  eontended  that  though  the  atUeUd  copy  was  made  evidence, 
Ik  original  ewaminoHon  was  not ;  and  the  Court  being  of  that 
ttnioD  rejected    it.  —  Lord  Kenton  C.  J.     The  question  is, 
Whether  or  not  ike  original  examination  be  evidence?  On  that 
fKstion  it  is  impossible  to  doubt.  The  proposition  now  attempted 
H  be  supported  is,  that  Me  attested  capg  is  of  more  weight  than  the 
tribal  examination  ;  but  it  is  fair  to  conclude  that  the  legis- 
htiire,  when  they  made  the  inferior  species  of  writing  evidence, 
iio  intended  to  make  the  superior  species  evidence.  —  Grose  J. 
bwas  not  necessary  to  decide  this  question  in  the  case  alluded  to 
fiRex  V.  Clayton  te  Moors  (a) ;  but,  from  the  manner  in  which  I  (a)^fUe,pL705. 
Ikere  spoke  of  it,  it  is  plainly  to  be  inferred  that  I  thought  that  the 
Migisa!  examination  was  admissible  in  evidence. 

707.  Rex  V.  Bilton^  M.  T*   41  O.  3.    1  EasU  IS.  —  On  an  q>-   The  examine. 
|Mai  against  an  order  of  two  justices,  removing  G.B.  the  wife  tionofaaol- 
Bf  i/.  B.y  a  private  soldier  in  the  fifth  battalion  of  royal  artillery,  ^  touching 
t^ether  with  A.  and  H.  their  children,  from  L.  to  J8.,  the  Ses-  Jl.^^*?*^' 
inu  confirmed  the  order,  subject,  &c«    On  the  hearing  of  the  eridence  by  the 
Ippeal,  Atkiissok,  the  attorney  for  the  respondents,  produced  a  mutin7.4urt, 
kntten  paper,  of  which  the  following  is  a  copy :  **  Durham^  to  must  be  eu- 
'  wit :   The  examination  of  H.  /?.,  a  private  soldier  in  the  fifth  Jhenticated  be- 
^battalion  of  royal  artillery,  taken  and  made  before  us,  two  of  _  ;'l?f     .. 

iw  **  .         f     .     ^«  r.   L  ^       t         'J  L     -  •     received  in  evi« 

Utt  Majesty  s  justices  of  the  peace  for  the  said  county,  the  5th  dence,  and  does 
*fi^  March  1800;  who  on  his  oath  saith,  that  some  time  in  the  not  prove  itself, 
'  beginning  oT  the  year  1777i  he  bound  himself  by  indenture  to  S.  prim&fade^ 
^  is  the  township  of  H.  i/.,  in  the  parish  of  A'.,  in  the  county  of  **"0"«*»  **»«  P»- 
^  F.,  to  serve  him  as  a  shoemaker  for  the  term  of  seven  years.  K^iJ^^fo^^ 
'That  he  served  the  whole  of  such  term,  and  slept  all  the  time  in  proaibed  by 
^h's  master's  house  in  the  township  of  H,  H.    And  saith  that  he  the  atatate. 
hath  never  since  gained  any  other  settlement.  Signed,  the  mark 
of  H.  j9.    Taken  and  sworn  the  day  and  year  before  us,  R.  W*^ 
R.  G."    Which  paper  writing  so  produced  by  the  said  J.  A*  he 
M  that  he  had  received  from  Af.  the  overseer  of  the  poor  of 


bat  the  said  M,  was  not  produced  as  a  witness,  nor  was  any 
ridence  whatsoever  offered  either  to  prove  that  the  said  R*  W* 
id  iL  G.  were  magistrates  for  the  said  county  of  Z>. ;  or  that  the 
Roatures  subscribe  to  the  said  paper-writing  were  the  signatures 
r  the  said  magistrates,  <other  toan  what  appears  upon  the  said 
^er.  The  counsel  for  the  appellants  objected  to  the  Court 
iceiving  this  evidence,  which  objection  was  over-ruled,  subject  to 
ie  opinion  of  this  Court.  —  Wood  and  Hatwooo,  in  support  of 
le  order  of  Sessions,  contended  that  the  written  examinaticw 
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produced  was  primi  Jade  eridenee  of  the  aetdenent  underlk 
provisioDB  of  tne  Mutiny  Act  (a) ;  for  it  was  decided  in  Aerv. 
Warley  (i)  that  the  original  examination  of  a  soldier  toaduBgUi 
settlement,  as  well  as  the  attested  copy  of  it>  was  admisttbletii- 
dence  of  the  settlement  under  that  act.  — Lord  KBinroNC,J. 
interfering,  said  that  the  case  was  too  plain  for  argument.  Thttthe 
piqper  in  question  might  possibly  have  been  good  eTidencsif 
properiy  authenticated :  but  the  objection  here  was  that  ^ 
possession  of  it  was  not  accounted  for,  or  any  other  drcmntiDce 
proved  to  authenticate  it.  (c)  The  mere  production  of  it  in  CmR 
proved  nothing.  The  respondent's  counsel  then  prayed  die  Court 
to  send  the  case  down  again  to  the  Sessions  to  be  heard  npon^ 
merits.  But  Lobo  Kbnton  C.  J.  said,  that  it  was  their  owafirakii 
not  being  prepared  with  sufficient  legal  proof  upon  the  trial  of  tk 
appeal :  and  it  would  be  of  mischievons  consequencea  to  fenrit 
parties  to  go  to  anodier  trial  becauae  their  evidence  waa  defecM 
m  the  first  instance.  That  the  Cotirt  were  bound  to  qoash  die 
order  of  Sessions,  which  appeared  to  have  no  foundation  fbr  ill 
support ;  and  the  consequence  followed  of  course* —  Pbb  Cubiab: 
—  Both  orders  quashed. 
The  ezamin-  708.  Rex  v.  Warminster^  M.T.  GOG.S,  3B.&  A.  13L-B*'! 

atbaofasol-  nioval  from  ^.  to  T. —  Order  quashed,  subject,  to— Ibe 
dier,  taken  un-  pauper  was  married  to  IL  Af.,  January  SO,  1782,  who  was  then  a 
^  S^to  blf"^  »o^^«''  quwtered  at  W.  In  February,  in  the  same  year  (whil 
reoeiTed  as  he  atill  continued  a  soldier)  he  was  taken  before  the  magiatratoi 
evidence  as  to  be  examined  according  to  the  clause  in  the  mutiny  act  with  regiri 
hiB  sectlement^  to  his  settlement.  The  respondents  o£Pered  in  evidence  the  ex* 
V^A^^^^  amination  of  the  pauper^a  husband  under  the  mutiny  act,  whidi 
sentftOT  the  "  ^^  ^^"""^  rejected,  upon  the  ground  that  he  was  dead  at  the tim 
kingdom,  at  the  o^  ^be  appeal  being  tried,  and  that  the  act  of  parliament  did  o« 
time  when  the  apply  to  such  a  case.  In  support  of  the  order  of  Seanons,  Ai 
appeal  is  tried,  opinion  of  Ijxwrence  J.  in  Rex  v.  Clayton  le  Moors  ((^  was  cittL 
{d)Anteig\:tos.  —  Abbott  C  J.    No  man  entertains  a  higher  opinion  of  tff 

thing  which  fell  from  Mr.  J.  Lainrence,  either  judicially  or  extit^^ 
judicially,  than  I  do.  The  point,  however,  upon  which  he  iivi^l 
poaed  to  have  given  an  opinion,  was  not  the  point  which  wasargorf 
before  him,  or  upon  which  the  Court  pronounced  judgment  9i 

(a)  &SS.  enables  two  or  more  justices  jesty*s  justices  of  the  peace,  or  rt  «T 

of  Uie  peace  for  the  county,  &c.  where  general  or  quarter  session  of  tbe  po^ 

any  non-commissioned  officer  or  soldier  Provided  always,  that  in  case  say  am 

shall  be  quartered,  in  case  such  officer  officer  or  soldier  shall  be  sgsin  ^ 

or  soldier  has  either  wife  or  child  or  rooned  to  make  oath  as  aforessidf  tll^ 

children,  to  cause  such  officer  or  soldier  on  such  attested  copy  of  the  o«di  ^7  Jj] 

to  be  summoned  before  them,  in  the  formerly  taken  being  produced  ^^ 

place  where  they  are  quartered,  in  order  or  by  any  other  person  on  hi*  bM 

to  make  oath  of  the  place  of  their  last  such  officer   or  soldier  shsU  ^  ^ 

legal  settlement ;  and  such  persons  are  obUgcd  to  take  any  other  or  furtW 

directed  to  obey  such  summons,  and  to  oath  wiili  n^rd  to  his  legal  «c**^*^ 

make  oath  accordingly.       And  such  but  shall  leave  a  copy  of  such  Ute** 

justices  are  thereby  required  to  give  an  copy  of  examination  if  required, 

attested  copy  of  such  affidavit  to  the  (b)  jinie,  pi.  706.                  ^ 

person  making  the  same,  to  be  by  him  (c)  The  want  of  proof  of  ^^ 

delivered  to  his  commanding  officer,  in  writing  of  tlie  magistrates  bsd  h««.J 

order  to  be  produced  when  required,  fore  suggested  at  the  bar  as  the  pHnqp 

which  attested  copy  shall  be  at  any  time  objection  to  the  admission  of  the  eti- 

admitted  in  evidence  as  to  such  last  !e-  dence. 
gal  settlement  before  any  of  His  Ma^ 
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attentioD  does  not  appear  to  have  been  directed  to  the  words  used 
by  the  l^slatare,  *^  that  the  attested  copy  shall,  at  any  timet  be 
**  admitted  in  evidence."  It  has  been  contended  that  the  words, 
*'  St  aoy  time/'  do  not  mean  at  a  time  when  the  pauper  was 
either  absent  from  his  country,  or  when  he  was  dead.  I  cannot, 
however,  find  any  thing  in  the  act  of  parliament  from  which  I  can 
infer  that  it  was  the  intention  of  the  legislature  to  restrain  those 
words  to  the  life  of  the  pauper,  or  during  his  residence  in  this 
cooDtry.  On  the  contrary,  it  seems  to  me,  that  it  may  have  been 
the  inteation  of  the  legislature  to  preserve  the  memorial  of  the 
evidence  of  the  settlement  of  a  person  whose  life  is  exposed  to 
■ore  than  ordinary  risk.  I  think,  therefore,  that  we  are  bound  to 
gife  full  effect  to  the  words  of  the  act  of  parliament,  and,  con- 
sequently, that  the  examination  of  the  pauper's  husband  ought  to 
hare  been  admitted  in  evidence,  and  that  the  order  of  Sessions 
ought,  therefore,  to  be  quashed.  — -  Order  of  Sessions  quashed. 
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OF   CERTIFICATSS. 


The  justices 
may  aUett  as 
witnesses,  and 
allow  a  certifi- 
cate at  the  same 
time. 

S.  C.  Fort.30i. 
Str.983. 


A  Ctttificats 
wliicfa  appeara 
to  haTe  been 
legally  tilawed 
shall  be  pre- 
sumed to  hate 
been  attested. 


I.  The  SiaitOes.  ' 

IL  The  Form  and  Manner  qfgraniing  Certificatet* 

III.  Of  the  Effect  and  Extent  qfCert^tes. 

IV.  Continuance  and  Determination  of  Ceriificatet* 
V.  Of  Evidence. 

I.  The  Statutes. 

13  &  14  Car.  2.  c.  12.  %\.S.  8  &  9  ^.  3.  c.  30.  9&  10 
W.  3.  c.  11.  12  ^nn.  cl8.  §  2.  3  G.  2.  c.  29.  54  GS 
c.  107.    1  &  2  G.  4.  c.  32. 

II.  The  Form  and  Manner  of  granting  Certificates 

709.  l^EX  V.  Boston,  E.  T.  4  G.  3.  1  Str.  94.  —  i.  beii| 
legally  settled  in  B.y  came  into  H.  hb  a,  certi6cate-man ;  aod  Al 
justices,  thinking  the  certificate  not  sufficient,  made  an  order  M 
remove  him  back  to  B.  And  now,  upon  motion  to  quaib  dN 
order,  it  appeared  that  the  certificate  was  signed  bj  the  chiiNl^ 
wardens  or  overseers,  as  8  &  9  ^.  3.  c.  30.  directs ;  and  thitil 
was  attested  by  two  as  witnesses,  who  were  justices  of  the  pem 
The  statute  requires  it  to  be  attested  by  two  witnesses,  and  it^ 
lowed  by  two  justices  of  the  peace. -^  And  Cukshyrb  IimbM 
that  this  was  a  better  certificate  than  such  a  one  as  is  meotioiMi 
in  the  statute ;  for  the  attestation  of  the  signing  is  only  to  tfto^ 
the  justices  that  it  is  the  hand  of  the  parish-officers,  and  nothiY 
can  be  so  satisfactory  to  them  as  what  they  see.  And  it  is  d' 
requisite  that  there  be  four  distinct  persons,  two  to  attest  and  tft, 
to  allow,  but  the  justices  that  allow  the  certificate  may  act  i^ 
both  capacities :  —  to  which  the  Court  agreed,  when  itappeandj 
they  took  upon  them  to  act  both  as  witnesses  and  lasticea ;  ^ 
here  it  only  appeared  they  subscribed  as  witnesses,  for  there  ii*| 
no  words  of  allowance.  If  this  should  be  held  good,  the  just' 
may  be  drawn  in  to  sign  as  witnesses,  when  perhaps  they  do 
so  much  as  know  what  the  instrument  is»  and  never  imagined 
they  did  would  pass  for  an  allowance.  —  The  certificate  was 
void,  and  the  order  confirmed. 

710.  Barleycroft  v.  Coleaverton,  M.  T.  7  G.  1.  Str.  402.- 
This  was  an  order  of  removal  from  B.  to  C.,  reciting  that  the 
pauper  had  15  years  since  come  with  a  certificate  allowed  accord 
ing  to  the  act  of  parliament  from  C.  to  B.  An  excsptiok  vs^ 
taken,  that  it  is  not  said  the  certificate  was  ottered,  but  only  ^ 
it  was  alhwed.  —  Sed  peb  Curiam  :  the  attestation  is  by  the 
statute  made  previous  to  the  alUymance  ;  and,  therefor^  wheo  ^ 
say  that  it  was  aUotved  according  to  the  act  o(^  parliameot,  ^ 
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ffloit  intend  it  was  attesUd^  for  otherwise  it  could  not  be  sodHmaed. 
—  The  order  was  confirmed. 

711.  R^  V.  St.  Ives,  H.  T.    3  G.  2.     Seu.  Cases,  153.  —  This  tha  paruh^xffi. 
vas  a  motion  for  a  mandamus  to  be  directed  to  the  churdiwardens  oera  cannot  be 
and  orerBeers  of  the  parish  of  St*  L,  commaoding  them  to  siffn  a  compelled  to 
certificate  acknowleoffing  a  poor  person  to  be  settled  in  their  8>'^t  *  certifi- 
pariah.    The  application  was  founded  on  an  affidavit,  stating  that  ^^*^ 

the  pauper  had  served  an  apprenticeship  in  Si.  Ives,  and  that  he 
was  capable  of  getting  a  good  livelihood  elsewhere.— But  thb 
CouBT  rejected  the  motion  as  a  very  strange  attempt. 

712.  Rex  V.  Si.  Nicholas,  in  Hanoich,  H.  T.  15  G.  2.  Burr.  ^  ecrtifiotte  it 
&C.  171.— T.  P.,  obtained  a  certificate,  directed,  "  To  the  oood, although 
*'  churclvvardeDs  and  overseers  of  the  poor  of  the  parish  of  H,t  itbemitdincietL 
''oear  D.  C,  in  the  county  of  E.,  or  to  any  or  either  of  them/'  &C8cr.ii68. 
ftc,  with  which  he  went  into  the  parish  of  jS^.  A^.,  in  H.f  and  R.o.La]iiiirioD, 
delivered  the  same  to  G.  D.,  an  mbabitant  of  the  parish;  but  /ioir,*pl.784. 
whether  he  was  a  churchwarden  or  overseer  of  the  parish  did  not 

appear.  —  The  Sessions  found  that  the  proper  name  of  tihe  parish 
m**  St.  N.,  in  H.,*'  and  that  there  was  no  such  parish  as  **  H., 
^  near  D.  C"     The  questions  were,  First,  Whether  this  certi- 
ficate was  misdirected  9  and,  Secondly,  Whether  it  was  well  ddi» 
wro/P—  Chapple  J.    I  do  not  think  any  direction  at  all  to  be 
necessary,  and  a  misdirection  is  as  a  void  direction.    Besides,  if  a 
direction  were  necessary,  1  should  doubt  whether  this  mistake  of 
\  the  name  would  make  it  bad.    I  remember  a  case  of  a  carrier  ia 
:  Lord  Raym<md*%  time,  where  the  plaintiff  recovered,  though  th^e 
'.was  DO  guch  parish  as  W.,  the  true  name  being  C.  W.    However^ 
I  do  not  thmk  any  direction  to  be  necessary.     Then  as  to  the 
delivery  of  the  certificate,  it  was  delivered  to  an  inhabitant^ 
dMNigh  it  does  not  appear  that  he  was  a  parish-officer.    If  it  had 
i^een  a  removal  to  H.,  then,  indeed,  a  delivery  to  the  officer  had 
been  necessary ;   but  ^e  acts  do  not  make  it  a  condition  that  he 
sball  deliver  his  certificate  to  the  parish-officers.  —  Wright  J. 
floncurredL    It  is  admitted  on  all  hands  that  the  act  of  8  &  9  W.S. 
^•30.  does  not  require  any  direction  of  a  certificate,  and  that  if 
.there  had  been  none  it  had  nevertheless  been  good*    The  reason 
^  it  is,  because  the  parish  of  W.  has,  by  their  certificate,  ac- 
knowledged him  to  be  "an  inhabitant  legally  settled  in  their 
'*  parish ;"  and  thev  are  thereby  bound  against  all  the  world.    As 
.to  tbe  delivery  of  the  certificate,  the  parish  to  whom  a  certificate 
ii  delivered  cannot  remove  the  certificated  person,  indeed,  till  he 
becomes  chargeable ;  but  if  no  certificate  is  delivered  to  them, 
eon  constat  that  there  is  any,  and  they  may,  in  that  case,  remove 
Un  on  complaint  of  his  being  likely  to  become  chargeable.    But  yet 
this  does  not  make  the  certificate  ineffectual ;  the  parish  who  gave 
the  certificate  is,  in  all  events,  bound  by  the  certificate ;  there* 
fore,  the  certificate  is  good  as  to  the  parish  of  ^.  (a) 
713.  Rex  V.  Wooton  Si.  Laxorence,  H.  T.    8  G.  3.    Burr.  S.  C.  Two  jotticei 


'^l* —  Thamas  P.  applied  to  the  parish-officers  of  fV.,  who  gave  ™*7  .. 

"him  a  common  printed  form  of  a  certificate,  acknowledging  ^  that  ^'^^^'^^'^ 

fa)  But  see  Rex  v.  Biifaopiide,  potf,     of  the  pariah  where  tuch  pauper  shall 
^l  786.  aodthe  ttsiute  of  8  &  9  Will.  S.     oome  to  inhabit.     And  in  tbe  case  of 
.e.  30.  ^  I . ,  vhich  expressly  requires  the     Rex  o.  Wensley,  jxttt,  pi.  722. ,  it  is  de- 
pauper  to  bring  and  deliver  tbe  certifi-     terminod,  that  a  certiBcate  not  delivered 
c>te  to  tbe  drarchwardens  of  overseers     to  the  parish-<>fiiGer8  is  of  no  effect. 

qq  4 
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•rreAidnga  **  the  uid  ThomoSf  his  wife  and  childreQ,  irvre  Mtdtdia  Otnii 
certificate;  but  <«  parifih  of  fV.i"  it  was  under  the  hands  aad seals cf  the mgonty 
an  aUowance  U    gf  the  parish-officers  of  the  parish  of  JV^  and  attested  by  two  wit. 

^"^  iL  "^'^  *  ^"^  ^^^  ^'^^^  ^^  ^^  allowance  of  justices  were  net  €M 
^^  ^^  up>  and  no  name  of  an^  justice  was  sfgned  thereto*  -^  Loan  Mavb- 

juvLD .  C.  J.   A  certiditate  cannot  conclude  the  parish,  uoImi  pio* 
peiiy  signed.  The  certificate  actspecifies  certain  checks  and  gaaiig 
ttpon  certificates.  The  justices  are  not  obliged  ministerially  toaDov 
and  sign  a  certificate :  they  are  not  bonnd,  at  aU  ewatSi  tp  tdlov 
and  sign  it.    They  have  a  discretion  to  allow  it,  or  not  to  allsw  it, 
if  it  be  liable  to  objection.    The  ^ct  requires  a  oondasife  certi- 
ficate to  be  under  the  checks  and  guards  therein  psrticakuriiedl 
Thb  certificate  wants  them.  Therefore,  it  is  no  certificate  wi^inthis 
:  act.    And,  if  it  is  not  a  certificate  within  the  acty  it  cannot  coodade 
tba  parish.    It  is  no  consequence,  that  because  the  parisli-affioM 
,•  may  .bioid  their  parish  in  some  things,  -therefore  they  may  io  all. 
If  certificates,  not  within  the  act  of  parliament^  were  to  be  at* 
kMi-ed  as  evidence  and  presumption,  it  would  open  a  door  for  greil 
lidgation  before   the  justices,   concerning  the  degree  of  sudi 
evidence  and  presumption,  which  would  be  infinitely  inconfcnieBt; 
ibr  it  would  greatly  heighten  the  expence  of  parishes  in  canyiBg 
on  these  disputes  about  the  settlement  of  the  poor,  with  the  mosej 
which  ought  to  support  them. —  Yates  and  Aston  J.  agreed  it 
to  be  a  very  plain  case.    It  must  be  a.  certificate  parsuant  to  tiie 
certificate  act;    or  else  it    cannot   conclude    the   parish  tint 
gives  it. 
If  oneof  the  '^^**  ^^  ^*  ^**^o»  KejfHes,   H.  T.    13  G.  3.  Burr.  S.  C.  785. 

two  persons  au  '^  '^^^  pauper  went  from  S*  C.  to  A.  AT.,  under  a  certificate  sigsel 
testing  a  certifi-  by  the  churchwardens  and  overseers  of  A.  AT.,  and  attested  bj 
cate  make  his  the  mark  of  A.  B.,  and  ike  name  of  P. «/.  /  and  two  justioeB  off> 
mai^tjie  factof  t^gj  ^jjat  «  he,  tlie  said  P.  J.,  came  before  us  this  day,  and  ande 
ed is8ufficiem?y  "  ^^  ^^^^  ^®  ^""^  present  with  the  other  witness  above-mentioned, 
attested  by  the  ^^  ^^^  ^Lid  see  the  said  churchwardens  and  overseers  sevenllj 
juitices  certify.  '*  sign  and  seal  the  said  certificate;  and  that  his  name  is  of  ha 
ing  that  the  <<  own  proper  hand*writing.'* — The  whole  Court  were  ex- 
******■■  ^?®  tremely  clear,  that  there  was  sufficient  proof  of  A.  B.*a  attestatioii. 
w»  pi«entand  *^*  ^^^^^  **  ^^^  ^^  ^^s  present  with  B.y  and  did  see  the  char* 
Mw  it  signed,  ''  wardens  and  overseers  severally  sign  and  seal  the  said  certificate." 
&c.  And  this  is  above  30  years  ago*    It  would  be  very  unreasonable, 

that  the  parish  who  gave  this  certificate  so  long  ago  should  tpikk 
it  off,  in  this  manner,  now. 
A  certificate  is  .  715.  Rex  Y.  TammoHk,  E.  T*  UG.S.  Bvyr.  &  C.  770L-* 
not  binding  un-  S.  W.  went  from  S^.  i(/.  to  reside  in  T.,  and  brought  with  hias 
las  signed  by  paper  writing,  purporting  to  be  a  certificate  under  the  hands  sad 
S^riffi^  seals  of  r.  B.  and  J.  //.,  churchwardens,  and  D.  G.  and  &^n 
mod  justtoo.       overseers  of  the  poor  of  the  said  parish  of  &t.  M.,  and  allowed  bj 

A.  O.  and  R.  C,  two  justices  of  the  peace  for  the  city  and  eoontj 
^  the.  city  of  C.  It  appeared  that  there  had  always  bees  9S 
ehMTohwardens  SLndJour  overteers  for  the  parish  of  St*M^5  ^ 
.the  Sessions  were  of  opinion,  that  as  the  certificate  was  execflted 
by  Jour  only  of  the  parish.officers,  it  was  not  a  valid  certificstc.-- 
The  Court  thought  it  a  hard  case  upon  J.  /  but  they  heU 
tlieraselves  to  be  bound  down  by  positive  law.  The  ^^^J' 
express  and  positive,  that  the  certificate  must  be  under  the  hsn* 
and  seals  of  the  churchwardens  and  overseers,  or  the  maj/x  p*"^ 
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of  fbiiii.— AflToif  J.  oMntfoned  the  owe  of  W^oiam  Si*  Lan^ 

nm  {u^yifbvte  die  Court  i^^eed,  that  a  certificate  cannot  con-   .  .^^  .  ^. 

dade  the  pariah  that  giyes  it,  unkis  it  be  porBiiant  to  the  act  of  ^'"^-^WfP  -vis 

parliameat. 

7ia  Rex  V.  Buckingham,  M.  T.    2D  G.  9.    CM.  6i.  •--*  M.  &.  CcrtifiGate  of  a 
vwroEDOved  from  F%  to  B.    F.  granted  a  certificate  to  the  pauper,  prior  date, 
wlmh  she  kept  in  her  potsesaioDt  and  did  not  deliver  it  to  the  ^o«>gh  not  de- 
pmh  of  A  tOl  after  the  lemoTal.    Upoo  the  hearing  of  this  S^L^J^olla^' 
tppeti,  this  certificate  was  offered  as  condusire  evidence- against  the  pauper,  k 
F.,  80  as  to  prevent  their  setting  up'  any  settlement  obtained  in  concluttYeupon 
the  parish  of  .&.,  previous  to  such  certificate,  granted ;  but  the  the  removal  by 
SemoBS  were  of  opinion  that  the  certi6cate,  under  these  circnn^*  the  pariah  grsnt- 
itanoes^  wte  not  a  good  certificate^  or  such  an  one  as  they  could  '°^^^ 
leoeive  as -conotusive  evidence;  and; confirmed  the  said  order  of 
lenovsU— *But,  pbr  Curiam^  both  orders  quashed. 

717-  Rts  V.   Hayd^,  E.  T.  27:  G.  S.    Editoh'j  MSS.  —  Two  The  low  of  • 
joBtices  rensovcd  the  pauper  from  15:.  to  H.,  and  the  Seanons  con-  ^^^^^      ^ 
finoed  the  order*  The  order  stated,  That  the  pauper  rtibided  at  K*  Mother,  areTot 
imder  a  certificate,  which  there  was  reason  to  believe  had  been  grounda  to  jua- 
CMualiy  destroyed  i>y  fire ;  and  as  //.,  the  certificating  parish,  re-  tify  the  remoTal 
fsied  to  grant  another  certificate,  and  the  pauper  was  likely  to  ofacertiflcatfr. 
become   chargeable,    therefore   they  removed   him.  — Gallzt  ^^^''^iil^ 
moved  to  quash  these  orders,  on  the  ground  that  it  appeared  on  ^^^^  ycoaiige. 
tlw  face  of  the  original  order  that  the  pauper  resided  under  a 
ccrdficafee,  and  therefore  was  not  removable  till  actually  charge- 
able.   The  refusal  of  the  pariah  to  grant  a  new  certificate  made 
DO  difference ;.  for  they  were  hot  bound  to  do  it :  and  the  other 
psrish  were  n€»t  prejudiced  by  the  refusal,  as  the  evidence,  which 
mall  on  the  |»uper's  oath,  was  sufficient  to  establish  the  cer- 
tifieate.-^  The  other  side  having  taken  an  opinion,  and  bemg 
•stisfied  that  the  orders  could  not  be  supported,  showed  no  causes, 
ttd  the  orders  were  quashed. 

718.  Reaf  v.  Margam,  E.  T.  27  G.  S^  IT.R,  775.  — «/.  T.  and  A  certiScatenot 

A  his  wife  were  setued  in  Af.  by  virtue  of  a 'certificate  under  the  signed  by  a  ma- 

ktnds  and  seals  of  R.  churchwarden,  and  H.  T.  overseer  of  M.,  J?"*^.®^'^ 

•Bd  P.  and  W.  justices  of  the  peace,  and  attested  by  two  witnesses.  ^„^'!^I^^. 
1-  ,        '  •       •  1      «^      .  •'m  1       •         •""  overseers,  la 

ft  appeared  upon  an  eaaraination  at  the  Sessions,  that  at  the  tnne  y^id. 

of  giving  the  certificate,  that  there  were  Uioo  overseers,  and  jftmr 

micbwardens  in  M.  —  Tbb  CooaT  were  clearly  of  opinion  on 

dub  point  of  the  case,  that  as  the  certificate  was  signed  by  only 

one  churchwarden  and  one  overseer,  when  at  thethne  of  granting 

it  there  were  four  churchwardens  and  two  overseers  in  M.,  it  was 

Bsdeubtedly  bad.  a     u  r 

719.  Rex  V.  Farringdany  E.  T.  28  G.S.  2  T. i2.4«6.  —  C.  came  ,  ^^fi^Ite* 
W  J.  under  a  certificate  from  T,;  in  the  margin  of  which  was  written  in  the 
written  as  fdlows:  **  Aoril  i7th  17S6.    Allowed  by  us,  being  margin  thereof, 
"  first  proved  to  be  duly  executed,  as  the  statute  in  that  case  «m1  signed  by 
"  direcu  and  appoints.    A.  Heiplurgt.   &  Fietvooodr    And  at-  *^i J?"*^ « 
tcited  thus :    "  Attested  by   as,  the  mark  H   of  J.  Johnson.  "^^^^.^ 
W^  WM**    And  then  at  the  end  of  the  certificate  two  justices  above  so  years 
<i6rtify,  *'  that  t/.  Johnson,  one  of  the  witnesses  who  attested  old,  notwith- 

■^  the  execution  of  the  said  certificate,  hath  made  oath  before  standing  it  does 
"  U8i  that  he  did  see  the  churchwardens  and  orerseers,  whose  '*?5^^*® 
''  tmnos  and  seals  are  to  the  said  certificate  subscribed  and  set,  ^"^^ll^^ 
'*  severally  sign  and  seal  the  said  certificate^  and  that  the  mark  pmBuant  to 
**  of  the  said  «/•</.»  and  the  name  of  fV,;  whose  names  are  sub-  s  G.8.c.  29. 
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<<  Kribed  80  witBiesses  to  the  exeeudan  of  tbe  «»d  eeitifia«e, 
<«  are  of  their  own  proper  hand-writing."  The  qvotioii  wai, 
Whether  the  ugoatores  by  the  juBtiees  in  the  margin  of  tbe 
original  certificate,  could  be  applied  to  the  certificate  of  the  it- 
teetation  of  the  due  execution  on  the  other,  so  as  to  make  it  aaaf- 
ficient  certificate  within  S  G.  2.  c.  %.  and  8  &  9  ^.  S.  e.  90f — Asb- 
HURST  J.  I  am  of  opinion  that  the  certificate  most  be  dlowed. 
If  this  question  had  arisen  soon  after  the  certificate  was  grsntcd, 
and  the  parties  I»d  relied  on  the  sufficiency  of  this  auowanee 
vaader  the  statute  8  G.  2.  c.  89*,  I  should  have  doubted  whether  the 
requisites  of  the  act  had  been  complied  with.  But  this  act  wh 
only  passed  for  the  purpose  of  facditating  the  mode  of  profisg 
certificates,  and  was  not  mtended  to  take  awa^  any  mode  of  pnnf 
which  existed  before  the  statute.  Now  this  certificate  limg 
been  granted  above  SO  years,  it  is  not  necessary  to  substandsteit 
by  the  mode  of  proof  prescribed  by  this  act ;  for  it  hanng  been 
recognized  and  acted  under  for  so  l<Hig  a  period,  it  was  not  m- 
cessary  to  have  recourse  to  this  act  at  all.  Therefore,  oo  dw 
ground  of  the  len^  of  time  which  has  elapsed  since  the  cettifiGSte 
was  granted,  I  think  it  is  binding,  and,  consequently,  that  the  rule 
must  be  made  absolute.  —  Bullbr  J.  If  this  certificate  be  good 
within  the  meaning  of  either  of  these  acts  of  parliament,  the  rale 
for  quashing  the  order  of  Sessions  must  be  made  absolute.  Now 
I  am  of  opinion,  that  it  is  good  under  both  of  those  statutes.  There 
is  no  doubt  but  that  this  certificate  is  good  under  8  ft  9  fP.  3. 
if  it  be  proved;  and  that  act  certainly  is  not  repealed  bjthe 
S  G.2.C.29.  Now  it  is  an  established  rule,  which  holds  in  the 
case  of  all  deeds,  that  if  it  be  above  dO  years'  standing  it  protes 
itself,  and  here  it  is  stated  that  this  certificate  has  been  grsnted 
50  years.  And  I  also  think  that  it  is  good  within  the  latter  act 
The  objection,  if  any,  is,  that  the  justices  have  taken  upon  them* 
selves  to  say  generally  that  the  certificate  was  executed  accord- 
ing to  the  requisites  of  the  act,  without  stating  ham  ;  but  there 
is  no  particular  form  of  allowance  prescribed  by  the  act.  And  if 
the  nature  of  this  instrument  be  considered,  there  can  be  bo 
doubt  in  this  question :  if  this  be  compared  to  a  conviction,  where 
the  utmost  strictness  and  certainty  are  required,  I  agree  tfast  it 
would  be  bad ;  but  if  it  be  compared  to  an  order  (^justices,  wfaidi 
it  resembles  more,  then  it  must  be  held  sufficient,  because  eveij 
thing  is  to  be  intended  in  support  of  it.  Here  the  legishMR 
has  reposed  a  trust  in  the  justices  of  the  peace ;  the  act  require! 
certain  forms  to  be  pursued,  the  compliance  with  which  tb^  tre 
to  certify.  In  tliis  case  they  have  allowed  the  certificate,  ssyiagi 
'*  bein^  first  proved  to  be  duly  executed,  as  the  statute  in  that 
case  directs  and  appoints.*'  Now  if  the  formalities  required  hf 
the  act  were  not  complied  with,  the  certificate  must  he  false; 
for  it  could  not  be  proved  to  have  been  duly  executed  but  by 
following  the  directions  of  the  statute.  But  we  cannot  deny 
credit  to  the  magistrates  in  the  execution  of  that  trust  which  the 
legislature  has  reposed  in  them.  Therefore,  on  both  grouodSi 
J  am  of  opinion  that  the  certificate  is  good.  —  Gbosx  J.  If  tu* 
certificate  be  good  within  the  statute  of  8  &  9  ^.  S.,  it  is  good 
notwithstanding  the  requisites  of  the  3  G.  2.  c,  29*  were  not  com- 
plied with.  Now  I  think  it  is  sufficiently  proved  under  the  statute 
of  ^.3.,  because  it  is  above  30  years  standing;  and  auch  an 
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iwtrnnwfit  proves  itself  sfter  that  length  of  tincb  Then  it  h  not 
secensry  to  consider  whether  it  be  good  or  not-within  die  act 
S6.2^c.99.  The  leaning  of  my  mind  at  present  isy  that  it  was 
not  loiBcieDtiy  proved  under  that  statute,  because  all  the  re- 
qaiutes  of  that  act  have  not  been  complied  with.  If  those  for- 
malities have  in  g^eral  been  adopted,  I  should  be  loth  to  say 
thst  they  may  be  dispensed  with,  fiut  at  present  it  is  not  ne* 
oenary  to  decide  that  question,  because  I  am  of  opteion  ^at  it 
ii  good  under  the  former  statute. 

'm.  Rexw.  Si. Mary  Wedpari,  H.  T.  S9G.S.  S  7«  A.44.—  Aoartiflnte 
P.  went  to  reside  in  B.y  under  a  certificate  from  IV,,  acknowledging  pronuaingtoie. 
them  to  be  legal  mhabitants  of  fV.,  and  promising,  ^or  themselves  ^Il^S^SS^ 
sad  their  successors,  the  churchwardens  and  overseers  of  the  mMosoDlhr 
foor  for  the  time  being,  **  that  ihey  toouid  receive  the  said  P*  token  wImd  bgalfy  v». 
*^tkeyskould  6e  thereto  requested^  unless  they  or  either  of -them  quoted,  ^fku  by 
**  should  obtain  a  leffal  settlement  elsewhere."    The  pauper  re*  twojutticw 
iided  in  B.  under  the  certificate  till  removed  by  the  present  ''**"  S^JST 
order.    It  was  contended,  that  the  parish  of  fV.  were  estopped  ^^      **" 
bj  their  own  act  to  say  they  would  not  receive  the  pauper  when 
nfdredy  according  to  the  terms  of  their  own  contract. — Lord 
Kenyom  C.  J.    Although  this  certificate  is  not  in  the  usual  form, 
yet,  as  far  as  it  relates  to  the  question  now  before  us,  it  must  be 
considered  as  a  common  certificate.     And  the  single  question  is. 
Whether  the  pcfson  who  has  been  removed  can,  in  the  fair  sense 
of  the  words,  be  said  to  have  been  actually  chargeable  to  the 
parish  of  ^.  ?-— Ashhurst  J.     No  doubt  arises  from  the  par- 
ticularity of  this  certificate ;  for  the  promise  by  the  certifying 
parish  to  receive  the  pauper  when  they  shall  be  thereto  requested, 
can  only  be  taken  to  mean  when  they  should  be  legally  requested. 
Now  the  person  mentioned  in  the  certificate  had  a  right  to  reside 
in  B.  under  it  till  he  became  chargeable,  when  only  the  certifying 
parish  could  legally  be  requested  to  receive  him.  -—  Grose  J. 
Tile  first  question  arises  on  the  efi^ct  of  the  certificate.   Although 
that  is  difierent  from  the  common  form,  yet  I  have  no  doubt 
ID  saying,  that  it  can  have  no  other  operation  than  what  it  derives 
hnok  the8ft9  ^.8.0.80.:  if  it  had,  it  would  go  a  great  way  to 
dsfeat  that  statute:  for  that  act  dh-ects,  that  a  certificate  given  in 
the  terms  therein  prescribed,  shall  oblige  the  parish  granting  it 
to  receive  the  persons  therein  mentioned  when  they  shall  become 
chargeable^  and  that  then  they  shall  be  removed.     But  this  is  an 
imdertaking  to  receive  die  person  mentioned  in  it  taken  ke  skould 
k  ikereto  remtesiedf  whicn  is  directly  contrary  to  the  statute. 
Therefore  I  tnink  this  is  void,  unless  it  be  considered  as  a  cer« 
tificate  within  the  act. 

721.  Rex  V.  Santbom,  E.  T.  SO  G.  3-  3  T.  R.  609.  —  In  1706  a  A  certificate 
certificate  was  given  by  the  parish  of  Tamfooortk  to  the  hamlet  of  granted  by  aome 
S.,  acknowledging  H.  W.,  the  grandlhther  of  the  pauper,  to  be  an  ^^^If^*" 
inhabitant  legdly  setUed  in  their  parish.     T.  W.y  the  father  of  the  Sa  ^nriltinlT 
pauper,  was  born  at  <S.,  under  this  certificate  from  Tarm^rih*  ^f  several  ham- 
W.W.^  the  present  pauper,  never  gained  any  settlement  for  himself,  lets,  and  having 
hut  his  settlement  depends  on  the  settlement  of  his  fiither,  T.  W.  ■•panite  orer- 
In  1736,  a  certificate  of  the  pauper's  father,  T.  W.,  was  given  to  "^'^^t 
the  parish  of  TardMgge,  in  which  T.  A.  and  R.  A,  of  iS.,  ckurck-  JShTSem- 
'harden  and  c^oerseer  qftke  poor  of  ike  parisk  ofQ*,  acknowledged  selves  as  officen 
r.  W.  and  £.,  his  wile,  to  be  inkabitanU  legally  settled  at  S.,  in  their  d  the  fNuriah  at 
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large, maybe  $aidptKKi$h  ^C.,«Bd  fivoitiiied  to tfeoem them Mto tile Mwtf ImtmI 
explained  by  wlktw^et  %h(^  «liould  become  cbu^geftble,  and  to  provide  for  dm 
eridence,  thiu  ^g  their,  mhahitafktfl  legally.  seHlei  "mithin  the  parish  ^  C.  Thh 
the'offioOTsof  ^^^^^^^^  ^w  properly  attested  and  allowed  by  two  justkes  of 
the  hara^in  Warwkhhire.  The  hamlet  of  S.  does  now,  and  did,  at  the  tine 
which  the  paii-  ^f  the  date  of  the  certificate  of  ITSG,  maintaui  its  own  poor  sepir 
per  was  seeded,  rarely  from  the  parish  of  C,  and  has,  and  at  that  time  had,  t 

ohujrcbwarden  and  an  overseer  of  their  own,  separate  from  the 
parish  of  C.  T.  A.  and  R.  B^  who  signed  the  certificate  of  17S6, 
were  churhiwardens  and  overseers  of  Uie  poor  of  the  Aomte  of  & 
at  the  time  of  granting  the  certificate.  It  was  contended,  fint, 
That  the  certificate  of  1736,  which  purported,  on  the  face  of  it,  to 
be  granted  by  the  parish'qfficers  of  the  parish  qfC^  could  not  fanad 
the  hamlet  of  S^  which  was  a  separate  and  independent  distnct 
Am  S»  joaatntained  its  own  poor,  it  was  competent  to  them,  under 
tieS&9JV.S.  c.Sa,  to  give  a  certificate  to  Tardebigge;  and  m 
that  statute  requires  the  certificate  to  be  signed  by  the  oiBcenof 
theparishf  township,  or  placCf  the  certificate  in  question  is  not 
bindung,  because  the  requisites  of  the  act  were  not  complied  witL 
St!  liw^^  It  cannot  be  presumed  that  the  officers  of  the  hamlet,  which  w» 
atuef  pWis!*     totally  independent  of  the  parish  at  large,  aa  far  as  resjpected  the 

maintenance  of  the  poor,  could  know  what  the  officers  of  the  paraii 
at  Wge  had  done ;  the  hamlet,  therefore,  ought  not  to  be  botaid 
by  an  act  like  the  present.  And,  secondly.  No  evidence  oudit  to 
have  been  admitted  at  the  Sessions  to  contradict  this  certmcate, 
and  to  show  that  the  persons,  who  described  themselves  in  the  cer- 
tificate to  be  officers  of  the  parish  of  C,  were  the  churchwarden 
and  overseer  of  the  hamlet  of  S*  If  a  magistrate,  who  happens  to 
act  in  .the  commission  of  the  peace  for  two  counties,  do  an  act  io 
one  county,  descrabing  himself  as  a  magistrate  for  the  other,  bo 
evidence  can  be  given  to  show  that  he  acted  for  the  former  oonDtjf 
AH  officers,  whether  judicial  or  ministerial,  must  describe  tho^ 
selves  properly  in  their  own  acts.  It  is  not  sufficient  that  the 
justices^  removing  a  pauper,  be  so  styled  on  an  appeal ;  they  muit 
of  wSt^r**  ^  ^  dwcribed  in  the  order,  (o)  The  Sessions  cannot  make  such 
Chesterfield^  ^  addition,  because  that  would  be  amending  matters  of  substance: 
poti,  pi.  775.      whereas  by  the  statute  5  6. 2.  c.l9.,  they  can  only  amend  msttes 

of  form. — Lord  Kbkyon  C.  J.    I  cannot  form  any  doubt  in  mj 

pwn  mind  in  thia  case.    The  certificate-act  requires  that  the  csrti- 

fipate  shall  be  signed  by  the  chorchwardens  and  overseers  of  the 

parish,  township,  of  place,  granting  the  certificate ;  «ad  it  is  exp 

.pressly  stated,  m  the  concluding  part  of  this  case,  that  the  oeitifr- 

.cate  in  question  was  so  signed.  -^  Bullbb  J.    The  evidence  docs 

not  contradict,  but  it  explains^  the  certificate. 

^tT^^"**?*         722.  Rex  V.  fVensUj^,  H.  T.  S3.G.S.  5T.R.  15^ — H.  being 

Xv^^tt    told  by  the  overseers  of  C.  that  he  must  procure  a  certificate,  or 

cers,  pursuant     ^^V  would  remove  him,  procured  a  legal  certificate  firom  the 

to  the  Stat.         puri^h  of  D.,  directed  to  the  township  of  C,  acknowledging  him 

8&9W.d.c.dO.  .tq  be  tb^rpaiishioner;  but  nothing  further  passed  between  A 

18  of  no  effecu     ^^4  ^  pverseers  of  C,  respecting  the  certificate^  afker  dieir  M 

B^^SLh^*  ^  Teqftisition  to  him  to  proctire  one ;  he,  therefore,  not  being  sgsis 

ante  pLTiS     ^^^  "P«*»  ^  »<>*  deliver  the  certificate  to  the  overseers  of  ft 

**^        *     iind  it  remained  in  his  hands  without  mention  or  further  notice 

during  the  whole  time  that  the  pauper  served  him  as  his  apprea- 

(fee  at  C;  but  aome  time  after  the  paup^  left  H.»  the  certificate 
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was  ddivered  by  H.  to  the  oreiBeen  4>f  C.-*LoiId  KkimMr  C«  J* 
We  cttiDOt  dqmrt  from  the  expreM  and  positive  words  of  die  act 
tf  {Mffiiament,  which  are  decisive  of  this  ouesfion.  In  the  con^ 
itnictioD  of  some  statutes  the  Coarts  have  tnought,  from  eonsidei^- 
iBgtbe  context  and  the  words  of  it,  that  some  particttlar  words  ave 
nmy  directorj :  but  there  is  nothing  in  this  statote  to  riiow  that 
the  words  conunented  upon  should  be  construed  tp  be  dhreotoir 
oaJ7«  The  statute  says  expressly  that  **  if  any  person,  who  shan 
^  come  into  any  parish,  te«,  shall  at  the  same  time  procure^  -Mng^ 
*^  anddeliverf  to  the  churchwardens,  ftc,  of  the  parish  where  such 
^  a  person  shall  come  to  inhsibit,  a  certificate,"  &c.;  the  act,  there- 
fore, requires  a  delivery  at  the  time  when  the  pauper  goes  into  the 
certificated  parish ;  and  it  is  essential  to  the  interest  of  that  poiisli 
that  it  should  be  delivered,  as  the  withholding  it  from  them  for  a 
lime  may  be  the  means  of  introducing  frauds.  The  case  cited  only 
decided  that  a  certificate^  tliough  not  delivered,  was  an  acknow* 
kdament,  by  the  parish  granting  it,  that  the  pauper  was  setded 
vito  them  when  it  was  given,  but  did  not  determine  that  it  pre* 
vented  the  pauper  gaining  a  settlement  in  the  certificated  parish 
after  it  was  granted. 

1^  Rex  V.  Wymondham,  H.  T.  86G.8*  6  7.  ft.  552.  — On  A  parislrcertP 
the  loth  of  December  17S5,  a  certificate,  signed  by'two  diureh-  ilcate  imut  b« 
wardens  and  fbur  overseers,  describing  themselves  as  the  church^  SoSSvliftfie™** 
mrdensand  overseers  of  the  parish  of  H^.,  was  sent  to  the  parish  ^^Si^aiocn,  > 
of  8t»  S^in  the  city  of  M,  acknowledging  D*y  bis  wife,  and  three  de^fitetOf-md. 
dttldren,  of  whom  the  pauper  was  one,  to  be  inhabitants  legally  i]iuitbedii«ct«4 
lettled  in  fV^ , and  undertaking  to  receive  them  whenever  they  simuld  ^  <^  P*™*!  >» 
become  chargeable  to  Sh  S.'s,  or  to  any  other  parish  in  N.    2>.>  P«rtic»l«'« 
the  pauper,  hired  himself  to  J.  M.,  of  L.,  from  Ladif^day  1738^ 
^  a  year,  at  the  wages  of  50r.,  and  served  him  during  that  and 
the  two  following  years.    The  parish  of  L.  is  one  of  the  parishes 
within  the  liberties  of  the  city  of  ^.  {a)     Prior  to  the  year  1776, 
the  year  in  which  the  parish  of  W.  was  incorporated  with  other 
parishes  in  the  hundred  of  F.^  in  the  county  of  Norfolk^  for  the 
nemtenance  of  the  poor  by  act  of  parliament  (6),  it  had  been  usual 
ia  the  parish  of  W,  to  appoint  four  churchwardens  and  eight  over- 
Men  of  the  poor  every  year.    The  parish  of  W.  consists  of  several 
diniions.     One  general  rate  is  made  for  the' whole  parish,  which 
>>  collected  separately  in  each  division,  and  the  money  so  collected 
has  been  paid  into  the  hands  of  a  treasurer,  vrbo  acts  for  the  parish 
>t  large*    The  poor  persons  of  each  division  are  relieved  out  of 
this  general  fund ;  and  no  order  of  removal  has  ever  been  made 
fton  one  division  of  the  pariidi  of  W*  to  another  dirision  of  tiife 
same  pariah.  —  Lord  Ksntok  C.  Jr    A  certificate  is  not  binding 
00  the  parish  granting  it,  unless  it  be  signed  by  a  majority  of  the 
parisb«officem.    Here  the  first  question  is.  Whether  this  certificate 
«a«  signed  by  a  majority  of  the  parish-officers  de  fitoto  as  contra- 
distinguished from  such  officers  dejuref  for  if  it  were,  it  was  valid. 
The  counsel  in  support  of  the  order  of  Sessions  has  attempted  Co 
inake  a distinetion' between  the  four  first  overseers  and  the  rest: 
hut  if  the  legality  of  their  appointment  were  under  considerattoD, 
it  would  be  impossible  to  distinguish  the  first  from  the  last,  and  to 

(a)  By  Stat.   10  Ann.  c.  6-  the  pa-     and  maintaining  the  poor  out  of  one 
'wheain  Norwich  are  incorporated  for     joint  fund. 
^  porpoie  of  erecting  a  workhouse         (6)  Stat.  1^  0.  Q.  r.  9. 
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say  tbal  the  four  fini  only  were  legally  appointed.  Here»  indnd^k 
is  not  stated  at  afact  that  there  were  12  parish-officers  al  the  diii» 
when  this  certificate  was  granted :  bat  the  justices  have  stated  eti- 
dence  sufficient  to  have  enabled  them  to  draw  the  condution  thtt 
the  fact  was  so ;  for  they  have  stated  that  it  was  usual  to  have  thtt 
number  in  the  parish.  But  it  would  be  nugatory  to  send  the  csk 
back  on  that  ground,  because  if  the  certificate  were  Talid  at  the 
time  when  it  was  granted,  I  think  it  was  discharged  by  the  pauper^i 
subsequent  hiring  and  service  in  the  parish  of  L*j  which,  to  tfaii 
purpose,  is  a  separate  and  distinct  (a)  parish  from  that  of  Si.  S. 
^  Sau^V9^*  -^"^  ^  certificate  is  not  a  transferrable  instrument  from  one  parah 
6  T.  R.  596,      to  another :  it  must  be  directed  to  one  parish  in  particular;  if  it 

were  to  extend  farther  it  would  operate  as  a  licence  for  vagcanti. 
A  certiilGirte  724.  Rex  v.  Lillington,  E.  t.   41  G.  S.    1  £asi,  4S8.  -  The 

dirocted  to  the  pauper  was  bom  in  the  parish  of  Z.,  where  his  parents  were  l^aiiy 
parish  of  A,  or  settled.  In  1751,  when  the  pauper  was  very  youns,  his  rather 
*^r  °*^!°  ^'   obtained  a  certificate  from  the  parish^officers  of  £>.,  mereby  thej 

^^poi^oZb,  ^^  inluibitaiits  legally  settled  in  the  said  parish ;  and  the  ssid  oa> 
which  is  alio  io'  tificate  was  directed  as  follows,  (viz.)  *'To  the  churchwardens  ssd 
C  By  the  **  overseers  of  the  poor  of  the  parish  of  i/«  T.,  or  any  other  psriih,  is 
8tat.8&9W.s.  u  the  city  and  county  of  C."  The  pauper's&ther  and  motberbrought 
dfi^ nMdnot  ^®  pauper  ^'^  ^em  and  the  certificate  to  CL,  and  delivered  the 
be  dlfeded  to  certificate  to  the  parish-officers  of  Si*  t/.,  in  the  said  city.  Whes 
ao7  partiettlar  the  pauper  was  about  eight  Tears  of  age,  he  was  bound  an  appves* 
paiMh.  tice  to «/.  S^  of  Si»  J.t  tor  the  term  of  eiffht  years,  and  served  ha 

master  accordingly  in  the  said  parish,  and  hath  done  no  other  set 
to  gain  a  settlement.  The  counsel  £br  X.  objected  to  the  vslidiiy 
of  the  corticate,  insisting  that  the.  same  was  not  valid  by  resioo 
of  the  uncertainty  of  the  direction.  But  the  Court  of  Qasrtcr 
Sessions  were  of  opinion  the  same  was  a  valid  certificate.  —  Gibbs, 
in  support  of  the  order  of  Sessions,  after  stating  the  question  to 
be,  Whether  it  were  necessary  to  the  validity  of  a  certificste  that 
it  should  be  directed  to  that  parish  to  which  it  was  delivered,  end 
under  which  the  paupers  were  received  and  permitted  to  dwell 
there  ?  was  stopped  by  Lord  Ksnton  C.  J.,  who  observed,  thit 
it  was  a  settled  point  tnat  a  certificate  need  not  be  directed  to  the 
particular  parish  to  which  it  was  delivered.  That  the  only  dictun 
to  the  contrary  was  a  loose  expression  of  his  own  in  the  csie  of 
Rex  V.  fVymandham  (6),  which  the  principal  question  in  the  cue 
did  not  call  for.  So  far  what  was  said  was  right,  that  a  certificate 
was  not  a  transferrable  instrument  from  one  parish  to  another; 
for  then  it  would  operate  as  a  licence  for  vagrancy ;  that  is,  sfter 
it  has  performed  its  office  in  one  parish,  it  cannot  be  taken  to 
another  for  the  same  purpose ;  and  so  from  parish  to  parish  m 
often  as  the  certificated  person  shall  choose  to  remove  biiiioei£ 
—  Ths  Attormet-Gbmbral  for  the  appellants  contended,  tbst 
the  opinion  alluded  to,  though  contrary  to  the  case  of  Bex  v. 
St.  N$choku9  Harwich  (c),  was  founded  in  reason  and  convenieooe; 
and  the  reason  given  by  Wright  J.  for  the  dedsion  in  thst  cn^ 
vix.  that  it  is  an  acknowledgment  by  the  certifying  parish  thst  the 

(5)  6  T.  R.  558.    His  Lordship  moit  prohably,  from  inaAntieace,  hswitfrf 

franklj  and  obligiii|^y  took  die  inaocu-  a  wotd  which  cwrics  his  opiaios  fia** 

ncy  of  eKpwsMon  upon  himself,  in  ex-  Um  he  intended, 

oneraiioa  of  Uie  rsporten,  who  might  (c)  JtOepph  712. 
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pv^MHBed  iDthe  certificate  is  their  parishmnery  which  isconeloMte 

^aust  them  as  to  all  the  world,  was  certamly  ill-founded,  and  had 

beeniipceorer.ru]ed.(a)     That  the  certificate  in  question  muse 

be  taken  either  to  have  t>een  directed  to  the  parish  a£  the  H.  T*^ 

or  not  directed  at  aU ;  and  in  either  case  it  would  operate  as  a 

lieeaee  for  vagrancy,  if,  by  a  delivery  to  a  parish  not  named,  ft 

eMld  bare  any  effect ;  for  the  party  to  whom  it  is  given  need  not 

produce  it  to  the  officers  of  the  parish  into  whie^  he  went  till  he 

vss  about  to  be  removed ;  and  then  he  might  carry  it  into  what« 

erer  other  parish  he  pleased*    It  would  also  open  a  door  to  col* 

hnaa  between  parisnes ;  for,  after  the  death  of  a  pauper,  who 

alone  could,  in  most  cases,  prove  the  delivery,  it  might  be  handed 

orer  from  one  parish  to  another  as  the  occasion  required,  and 

aediing  would  appear  upon  the  face  of  it  to  show  that  it  was  not 

gianted  to  tbe  particular  parish  by  whom  it  was  produced,  who 

nigbt  prove  it  by  a  witness  who  had  taken  it  out  of  the  parish 

dM,  Ignorant  of  the  circumstances  under  which  it  had  been 

placed  there.  —  Grosx  J.    The  act  of  the  8  &  9  fV.  8.  c.  30.» 

opon  which  alone  the  Question  turns,  does  not  require  that  the 

certificate  should  be  directed  to  any  particular  parish.    And  in 

tbe  case  alluded  to,  of  Si*  NiekoUn^  Harwich^  it  was  expressly 

deterauoed,  not  only  that  no  such  direction  was  necessary,  but 

that  even  a  misdirection  would  not  avoid  the  certificate.  —  Lx 

Blavc  J.    The  case  of  8t.  Nidudas,  Hamich^  has  settled  the 

point    And  tlie  expression  made  use  of  by  Lord  Kenyan  in  Rex 

^'  Wymondkam  must  be  taken  with  reference  to  the  particular 

point  then  in  judgment,  beyond  which  it  cannot  be  supported.  ^— 

Ptt  Curiam  z    Both  orders  confirmed,  (b) 

725.  Rexr.  Clifton  (c),  H.  T.  42  G.  8.    2  Eatt,  168.—  R.  H.,  An  appoint, 
the  fiither  of  the  pauper,  J.  //.,  in  the  year  1780,  went*  with  his  »«>*  of  one 
fiunily  to  reside  at  Y.,  under  a  certificate  dated  the  18th  November  fo,*^jjj^ 
1780,  under  the  hand  and  seal  of  W^  only  overseer  of  the  poor  of  ^^  ,•„  ^J^. 
the  township  of  jS.,  in  the  parish  of  A.^  in  the  said  county,  and  duly  thestat.  13&14 
sllowed  by  two  justices,  acknowledging  the  said  R.  M.^  Hannah,  Car.  2.  cis., 
his  wife,  and  Joteph,  their  child  (the  pauper),  to  be  inhabitants  requiring  at 
legally  settled  in  5.    The  said  R.  //.,  with  his  family,  resided  at  J"^^^*"^ 
F;  under  the  said  certificate  about  a  year,  when  he  returned  to  S.  granted^  mch 
with  his  family,  except  the  pauper,  Jotephf  who  was  then  only  oveneerigToid, 
two  years  old,  who  was  left  with  his  granofather  in  Y.,  with  whom  and  gives  no 
he  resided  till  he  was  16  years  old,  when  he  was  hired  and  served  wcunty  of  the 
a  jear  in  Y.     The  parish  of  A.  consisU  of  five  townships,  viz.  Y.,  ^JtI^^S^ 
S.f  C,  0.,  and  A.    The  townships  severally  maintain  their  own  gainl^'or  a 
poor,  and  have  separate  and  distinct  overseers.    The  parish  of  letdement  there 
A.  has  two  churchwardens,  who  are  appointed  for  the  parish  at  by  the  party 
large.    At  the  time  of  granting  the  above  certificate  W.  was  the  "'T^^J^T^'^' 
only  overseer  appointed  tor  the  township  of  S.  during  that  year.  J]jfb^r^2e 
There  has  been  generally  only  one  overseer  appointed  for  the  purmnf  to  the 
townslup  of  S.  /  though,  in  some  few  instances,  there  have  been  imt.  8&9W.8, 
tvo.    There  has  always  been  a  sufficient  number  of  inhabitants  to  c  aa,  wUdi 
btve  appouated  two  overseers.  —  Grosx  J.    The  question  ia,  rsqufaoiitto 

(a)  Vide  Rex  9,  Biabopode,  noif,  pi.  (b)  Tbe  delivery  of  the  certificate 
786.  Burr.  S.  C.  381.  Rex  9.  Liibben-  giw  it  operation.  Rex  v,  Weniley, 
'WB.poif,  pL  741.  4  T.  R,  S5I .  mUe,  pL  78& 

(c)  See  Rex  V.  at  Bfargaret, 
tcr,poff,pl.  7S6. 
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be  made  **by 
the  churchwar- 
deaa  and  over- 
seen,  or  the 
niajofr  port,  or 
by  the  oveneers, 
where  there  are 
no  churchwar- 
dens." 


or  CBRTIVlCAYBSi 


[C&X. 


See  1  &  S  (?.  4. 
c.  32. 


(a)^n/e,pl.72d. 


Whether  the  oerdfieete  grMited  by  one  ofeiwer  ^ut  be  §mA? 
Fint,  coDsidering  it  88  a  certificate  given  by  an  Ofreiwer  appiwiud 
under  the  statute  4S  Eltxaifeik,  it  cannot  avail;  becaasetkejMnlA 
of  king  WUUamy  to  wbidi  it  most  confomii  direct!  that  it  shall  be 
made  by  the  churchwardens  and  overseers*  or  the  mqor  pvt  rf 
them ;  or  where  there  are  no  chnrch wardens,  by  the  oveneen; 
and  by  the  statute  of  JSHKabeth^  the  churchwardens,  and  not  loi 
than  two  substantial  householders  are  required  to  be  aoooiBated 
overseers.    Now  this  certificate  was  not  granted  by  either  ooeor 
the  other  of  those  descriptions  of  persons.    Then  see  if  it  can  be 
supported  as  a  certificate  given  by  a  township  under  an  qifnoit* 
ment  by  virtue  of  the  stat.  IS  and  14  Car.%\  for  it  is  of  gN*t 
importance  to  take  care  that  a  certificate  which  is  to  be  binding 
on  the  inhabitants  of  the  township  is  properly  given  in  the  maiMMf 
prescribed  by  law.     That  statute  expressly  requires,  that  id  eveiy 
township  of  any  parish  which  cannot  reap  the  benefit  of  tfaeflit 
49  JS/tsr.  '*^  there  shall  yearly  be  appointed  too  or  more  weneml' 
&c.    Then,  if  the  township  claim  the  benefit  of  the  act  to  appoiflt 
its  own  overseers,  it  must  adhere  to  the  direction  of  the  set,  »d 
appoint  not  less  than  two  overseers.    And  there  is  a  good  icaHB 
for  requiring  the  concurrence  of  the  proper  officers  in  dieee  ^ 
stances;  because  it  is  a  discretionary  act  which  is  to  biad'ilhe 
inhabitants;  and  if  the  proper  number  of  overseers  had  been  ap* 
pointed,  the  inhabitants  would  have  had  the  benefit  of  their  eea- 
sideration  (which  the  statute  intended  to  give  them),  whediertUi 
were  a  proper  certificate  to  be  granted.    Therefore,  the  stat  rf 
CAr.  2.  having  inquired  that  not  less  than  two  oveneers  ahooldbe 
appointed  for  a  township,  and  the  stat.  of  King  WHUam  hatiag 
required  tl)e  certificate  to  be  executed  by  die  overseen  wh^ 
there  are  no  churchwardens,  and  there  having  been  but  one  ofcl* 
seer  appointed  for  die  township,  by  whom  this  certificate  vii 
granted,  I  am  of  opinion  that  it  was  void.  ^^  Lawrencb  J.   Tffs 
questions  have  been  made,  1st,  Whether  the  charchwardcMrf 
the  parish  at  large  should  have  joined  in  granting  the  oerttficsie? 
2.  Whether  a  certificate  made  by  one  overseer  of  a  tomnhip) 
where  there  is  only  one  appointed,  be  good  ?    As  to  the  fint* 
there  is  no  necessity  for  entering  into  it  on  this  occasion.    If  tben 
had  been,  I  should  have  thought,  that  what  had  been  urged ^bf 
the  counsel  in  support  of  the  order  of  Sessions- was  very  matemt 
And  I  believe  it  has  not  been  usual  for  the  churchwardens  of 
the  parish  at  large  to  join  in  granting  certificates  with  the  ovenecn 
of  particular  townships  within  it  maintaining  their  own '  poor* 
However,  it  will  be  sufficient  to  determine  that  question  wfacnit 
necessarihr  arises,  which  is  not  the  case  here ;  because  i  think  tbit 
this  certificate  was  at  any  rate  bad,  having  been  granted  by  eolj 
one  overseer,  who  was  alone  appointed  for  Uie  township  of  ^ 
whereas    the   stat.    IS   and    14    Car.   2.    expressly    ^^^''^ 
two  to  be  appointed  for  every  township ;  and  unless  the  certmciie 
pursue  the  statute,  it  is  void.    Fbr  an  aothority  caoodt  be  ex* 
ecuted  by  one,  which  is  givem  by  the  statute  to  more  than  eoe* 
But  it  is  said  to  have  been  decided  in  Rex  v.  Wymondkaim  (a)  tw 
it  is  sufficient  if  the  certificate  be  granted  by  a  majority  of jj* 
churchwardens  and  overseers  de  facto,  though  not  dejure.   "Hie 
case,  however,  does  not  go  that  length.    It  appeared  there  that 
the  certificate  had  been  granted  by  two  churchwardens  and  fo«r 
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oremeri,  where  it  had  been  usual  to  have  foufof  th^'  tot  tnd 
dgbt  of  the  latter  prior  to  a  certain  period  when  the  pariah  was 
incoqiorated  with  others.  It  was  contended  there  at  the  bar,  that 
if  there  had  been  an  appointment  of  any  other  than  those  four 
oveneersy  it  muat  have  been  voidi  as  not  warranted  by  the  stat. 
45  E.t  and  therefore  the  certificate  must  be  taken  to .  have  been 
.granted  by  a  majority  of  the  leeal  officers.  In  answer  to  which 
Lord  Kaufon  observed,  that  if  the  legality  of  their  appointment 
were  under  consideration,  it  would  be  impossible  to  distinguish 
between  the  first  and  the  last,  and  to  say  that  the  four. first  only 
were  l^ally  appointed.  But  then  he  went  on  to  state  that  it  did 
not  appear  that  in  fact  there  were  12  parish  officers  at  the  time 
the  certificate  was  granted  :  but  that  it  would  be  nugatory  to  send 
the  case  down  again  to  the  Sessions  to  find  that  fact,  as  at  any 
rate  he  thought  that  the  certificate  was  discharged  by  the  sub- 
sequent act  of  the  pauper.  Therefore  the  conclusion  to  be  drawn 
frwD  the  whole  rather  is,  that  in  his  opinion,  if  it  had  been  necea- 
lary  to  have  had  the  fact  found  by  the  Sessions,  and  they  had 
retiumed  that  there  were  twelve  parish-officers  at  the  time,  the 
certificate  would  have  been  bad,  and  advantage  might  have  been 
taken  of  the  defect  in  that  collateral  procedure. '— -Le  Blanc  C  J. 
We  are  called  upon  to  consider  the  validity  of  an  act  done  by  one 
J*  W.,  being  the  only  overseer  at  the  time  of  the  township  of  S.  f 
aod  the  question  is.  Whether  the  act  done  by  him  will  bind  the 
township  ?  Now,  the  certificate  not.being  executed  by  any  churchr 
wardens  can  only  be  good,  if  fit  all,  under  the  stat.  of  Car,  2., 
which  enables  overseers  to  be  appointed  for  townships ;  the  stat. 
of  King  fVilliam  enabling  a  certmcate  to  be  granted  by  the  over- 
seeis  where  there  are  no  churchwardens:  but  as  it  is  not  executed 
by  churchwardens  and  overseers,  it  cannot  be  supported  with 
reference  to  the  stat.  4S  ciEliz.t  appointing  such  officers  to  act  for 
thegovemmeDt  of  the  poor.  And  I  also  think  the  appointment 
was  void,  taking  it  to  be  made  under  the  stat.  IS  &  14  Car.  2. ; 
becaaae  that  requires  at  least  two  overseers  to  be  appointed ;  and 
it  ia  not  stated  that  J.  fV»  was  originally  appointed  with  another 
overaeer,  and  that  such  other  overseer  had  died  before  that  time ; 
bat  that  J,  W»  was  the  only  overseer  appointed  for  the  township 
during  that  year.  Therefore,  without  considering  whether  it  were 
necessary  for  the  churchwardens  of  the  parish  at  large  to  join  in 
the  act,  at  all  events  this  certificate  waa  bad,  being  only  made  by 
<me  overseer  of  a  township,  who  had  no  authority  by  the  act  of 
parliament.  It  will  be  sufficient  to  decide  the  other  question  when 
It  becomes  necessary  to  do  so.  But  for  the  present  I  thipk  there  ia 
conaiderable  weight  in  the  arguments  urged  against  the  necessity 
^  the  churcliwardens  of  the  parish  at  large  joining  in  the  cer- 
tificate with  the  overseers  of  the  township.  If  it  were  deemed 
necessary,  they  would  in  many  instances  have  clashing  interests. 
Therefore  at  present  I  do  not  consider  that  they  were  such 
churchwardens  whose  concurrence  in  the  certificate  was  required 
by  the  stat.  8  &  9  W^.  3.  —  Lawrence  J.  added,  that  he  did  not 
mean  to  have  it  understood  that  he  had  given  it  as  his  opinion  that 
it  was  necessary  for  the  two  overseers  to  be  appointed  by  the  sanae 
instrument.  The  case  negatived,  the  appointment  of  more  than 
one.  —  Order  of  Sessions  quashed,  (a) 

(fl)  Vide  Rex  i/.  Atkiiw,  4  T.  R.  It. 
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IC«.Z. 


Where  one  of 
twoekur^war' 
dnu  was  alio 
appointed  over-' 
tear  of  the  poor, 
a  certificate  of 
aetUemeDt  lign- 
ed  bybothisa 
nullity. 


(a)^itftf,pL725. 


A  parish  certifi- 
cate, purported 
to  be  granted  in 
1761,  by  A,  the 
only  church- 
warden, and  B, 
the  only  orer- 
seer  of  the 
parish:  Held, 
that  it  must 
now  be  taken  to 
have  been  a 
good  certificate, 
because  it  may 
be  intended  in 
&Tour  of  such 
an  instrument, 
that  by  custom 
there  was  only 
one  churchwar- 
den in  the  pa^ 
rish,  and  that 
twooTerseers 
had  been  ori- 
ginally ^>point- 
ed,  but  that  one 
of  them  died, 
and  that  the 
certificate  was 


7M.  Bex  ▼•  Si.  MoTgeLvei,  Ldee$ier,  E.  T.  4fl  O.^.  8£Mf;m 
—  The  question  before  the  Court  in  this  cue  wbb,  Whether  dtt 
following  certificate  was  valid  :  '<  Nottingkanukire,  (to  wit)  wt, 
**  c/.  K.  and  S.  S.  churchwardens  and  oveneers  of  the  poor  of  tbi 
**  parish  of  G.,  in  the  county  of  N.,  do  hereby  own  and  admov* 
**  ledge  J.  //.  and  E.  his  wife,  to  be  our  inhabitants  legally  settled, 
**  &c.  (concluding  in  the  usual  form,  bearing  date  June  S6, 1775^ 
**  properly  directed,  signed  and  sealed  by  the  said «/.  jR.  and  S.  ^ 
**  and  duly  allowed  by  two  justices.)*'  It  was  proved  that  S.  & 
and  J.i2.were  appointed  the  two  churchwardens  for  Gotham  ftiaif 
for  the  year  1775>  and  that  the  said  S.  S.  was  also  appointed  thi' 
sole  overseer  in  the  same  year.  —  The  Court  thought  the  cut, 
too  clear  to  admit  of  an  argument,  referring  to  Rex  r.  Clifton  Ji^ 
— «LoRD  Ellemborougb,  C  J.  The  words  of  the  stat  48  fun. 
c.  2.  are,  that  the  churchwardens  of  every  parish^  and  foor, 
or  two  substantial  householders  there,  shall  be  called  oveneen 
the  poor,  and  are  to  take  charge  of  them.  Then  the  Ceitiiieil|j 
Aot,  SSiOW.S.  c.  SO.)  requires  that  a  certificate  shall  he 
under  the  hands  and  s^s  of  die  churchwardens  and  oveneen 
the  parish,  or  the  major  part  of  them  ;  how  then  can  we  say 
that  which  is  directea  to  be  done  by  two  overseers  at  least,  joined 
the  church  wardens*  or  the  major  part  of  them,  can  be  done  by 
overseer  and  one  churchwarden  only  \  or  by  two  churchwardi 
one  of  whom  acted  in  the  double  character  of  churchwarden 
overseer  ?  —  Lawrbncb  J.  The  statute  of  King  ffUliam  w! 
must  govern  us  in  this  question,  does  in  no  event  give  the 
thority  of  granting  certificates  to  the  churchwardens  without  tiii| 
overseers. 

727.  Rexv.  Caiesb^,  E.  T.  SG.is  2  j8.  &  C.  814.  —  Upon 
peal  against  an  order  for  the  removal  of  George  CoXf  his  wife 
child,  from  B*  to  C*,  the  Sessions  confirmed  the  order,  s 
l^c    The  respondents  produced  a  certificate,  dated  die  lOtb 
May,  in  1761,  steting  that  IF.  G.,  the  only  churchwarden, 
E,  W.y  the  only  overseer  of  the  poor  of  the  parish  of  C^ 
thereby  certify  to  the  churchwardens  and  overseers  of  the  poor 
the  parish  of  J9.,  that  they  did  own  and  acknowledge  T.  C^  . 
younger,  of  B.  aforesaid,  butcher,  and  Mary  hb  wiie,  and  K  X. 
and  £.,  their  children,  to  be  inhabitants  legally  setded  in  their. 
said  parish  of  C    The  cerdficate  then  pitpceeded  in  the  nfoA. 
form,  and  purported  to  be  duly  executed  hy  the  dHircfawsrdea. 
and  overseer,  and  was  allowed  by  two  justices  of  the  peace.  It, 
was  proved  that  T.  C^  in  the  certificate  mendoned,  had  a  Mlc 
named  T,y  who  was  born  after  the  cerdficate  was  granted,  aoi* 
that  the  pauper  G.  was  the  son  of  the  lastmendoned  7*.— BaiS 
LET  J.     I  am  of  opinion,  both  upon  the  authoridee  cited  (3),  aad 
upon  the  principles  to  be  deduced  from  then,  that'  this  is  a  gooi- 1 
certificate,  ^  It  ia  signed  by  one  chiurchwarden  and  one  otefieer 
only ;  and  it  is  said  that  by  law  there  must  be  two  oven^xn  it 
least,  and  two  churchwardens,  and  therefore  that  this  certificata 
is  not  signed  by  a  majority  of  the  overseers  and  churchwardeo^ 
as  required  by  law.    There  are  two  sututes  which  bear  upon  iWi 
isubjeot,  the  45  EUx.  c.  2.,  and  the  8  ft  9  ^.  S.  c  9a    The  M 
•section  of  the  48  Elix.  c.  8.  §  1.  requires  that  there  should  not  be 

W   Rex  V.  HincUej,  ante,  pK  598.     Rex  v,  Ewl  SbHlOB,  ante,  V0I.  ^ 
pi.  7SI. 
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BHMiB  tbio  ftur,  nor  lets  lium  two  oveneert  of  every  patith.  gnrntod  before 
Sectioir  5.  aothorifei  the  said  chnrchwardem  and  overseers,  or  the  *^  ▼■c«wy  in 
l^eaierpart  qftkem,  to  bind  poor  children  apprentices,  &c.  The  j!;?^®**  ^^ 
SkdW.S.  cSa  §1.  direcU  that  a  parish  certificate  should  be  ^^^''^' 
osder  the  bands  and  seals  of  the  churchwardens  and  overseers,  or 
ikemaj&r  pari  of  them*  Both  these  acts  reqoire  the  concurrence 
of  the  churchwardens  and  overseers,  or  the  greater  part  of  them. 
The  decisioos,  tlia'efore,  which  have  taken  place  upon  the  ^  EUx, 
\B,  with  respect  to  binding  out  poor  apprentices,  are  applicable  to- 
eases  ariiiDg  upon  certificates  under  the  8^9  fF.  d.  c.  SO.  §  1«  In 
Eis  V.  Hmdiey^  an  oinection  was  taken  to  a  parish  indenture 
tfastttwas  signed  onlj  bj  one  churchwarden  and  one  overseer. 
The  Court,  however,  held,  that  if  by  any  hitendment  of  law  the 
isdentare  amid  be  good,  tliat  intendment  ought  to  be  made,  and 
thej  did  intend  HbSk  as,  by  custom,  there  might  be  only  one 
dkorchwatden  in  a  place,  there  were  only  one  churchwarden  and 
tvo  existing  overseers  at  the  time  when  the  indenture  was  ex- 
seoted,  and  therefore  that  the  two  who  did  execute,  were  a  ma- 
|0rity  sufficient  to  bind  the  apprentice.  Generally  spoJcing,  there 
wght  to  be  two  churchwardens  in  every  parish ;  but  by  castom 
there  may  be  one.  By  law,  two  overseers  must  be  originalWr 
appoiated ;  but  the  two  overseers  so  appointed,  may  by  deathr 
bve  keen  reduced  ta  one,  and  in  that  case  one  overseer  and 
«e  charchwarden  would  constitute  the  major  part  of  the  per« 
MM  originally  appointed.  I  think,  therefore,  toat  in  this  case, 
ve  may  intend  that  at  the  time  when  this  certificate  was  granted, 
W,  was  the  surviving  overseer  of  two  who  had  been  originally 
apfwiated.  This  case  differs  from  that  of  fUgi  v.  Bi.  Margaret t^ 
Uketter  (a),  because  there  it  was  stated  as  a  fact  in  the  case,  (aWme pi. 7S6. 
tkst  ooe  ovecseer  only  had  been  originally  appointed.  So  in  itor 
?•  Qifttm  (i),  it  was  found  that  at  the  time  of  granting  the  cer-  (i)^9iie,pl.725. 
iSoste,  W.  was  the  only  overseer  appointed  for  the  township. 
Be  caies  of  Rex  v.  Hinckley  and  Rex  v.  Earl  Shillou,  establish 
Att  a  binding  of  a  poor  apprentice  by  one  overaeer  and  one 
dmrdnnBrden  may  be  good.  Besides  the  general  rule  of  law  as 
to  pvttumption  is,  that  a  thing  is  not  to  be  presumed  non  rite 
tcten,  and  as  the  law  absolutdy  requires  an  appointment  of  two 
ovenesfB  in  the  first  instance,  we  ought,  in  Uie  absence  of  any 
ra'deace  to  show  what  the  real  appointment  was,  to  presume  that 
^  parties  had  conformed  to  the  law,  that  two  overseers  had  been 
origioally  appointed,  and  that  one  had  died  before  the  certificate 
VIS  grsntcd ;  and  if  we  make  that  presunmtion,  then  the  cer- 
tifeftte  must  be  taken  to  have  been  granted  by  the  majority  of 
the  churchwardens  and  overseers,  as  required  by  the  statute.  For 
4^  reasons,  1  think  that  the  order  of  Sessions  ought  to  be  con- 
^■foed.  -»  Hoi.]K>Ti)  J.  I  am  of  opinion,  both  upon  the  authorities 
pted,  and  upon  principles  of  law  which  ouffht  to  govern  this  case^ 
^  those  authorities  had  not  existed,  that  this  is  a  good  certificate, 
ot  rather  that  the  justices  might  legally  intend  it  to'  be  a  good 
certificate.  It  has  been  submitted  to  by  the  parish  for  a  period  of 
f^  years.  If  any  intendment,  therefore,  can  be  made  to  support  it, 
U  oaght  to  be  made.  Now,  as  by  lew,  two  overseers  must  have  been 
or^STnally  appointed,  the  instrument  could  not  correctly  describe 
^M  as  an  overseer,  unless  he  had  been  appointed  jointly  with  an- 
^er.  Hie  presumption  to  be  raisedi^  therefore,  is  only  in  favour  of 
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what  is  stated  on  the  face  of  the  certificate.  If  apon  the  triafl  of  sir 
issue,  whether  fVebb  was  an  overseer  of  the  parish  of  C.  ornot.  it 
had  been  proved  that  he  was  the  only  person  appmnted  to  the  office 
of  overseer  for  that  year,  the  jury  must  have  found  that  he  was  not 
an  overseer  at  all,  because  the  law  requires  that  there  should  sot 
be  less  than  two  overseers  originally  appointed.    The  certifiote, 
therefore,  would  have  been  bad,  notwithstanding  the  length  of 
time  during  which  it  had  been  submitted  to  by  the  parish.    I  sn 
of  opinion,  that  in  favour  of  what  appears  on  we  face  of  the  certifi- 
cate, the  justices  were  well  warranted  in  drawing  the  inferenoei 
that  two  overseers  had  been  originally  appointed,  and  that  one 
had  died  before  the  certificate  was  granted.    The  auAoritiev 
cited  in  the  argument  fully  establish  that  every  intendment  oo^ 
to  be  made  in  favour  of  the  certificate ;  but  independently  of  thoie 
authorities,  I  think,  that  upon  established  principles,  the  Sesnoai 
have  drawn  the  proper  conclusion.  —  Littlbdalk  J.    It  appeal 
on  the  face  of  the  certificate  that  it  was  granted  by  only  ooe 
churchwarden  and  one  overseer.   Now  that  is  not  sufficient,  ante 
the  law  warrants  the  intendment  of  some  facta,  by  means  of  wMdr 
one  churchwarden  and  one  overseer  may  at  that  time  have  becft 
the  majority  of  the  churchwardens  and  overseers.     Now,  \f< 
custom,  there  may  be  only  one  churchwarden,  and  therefore}  ■ 
this  case,  we  may  presume  that  one  only  was  appointed.   Thesp| 
pointment  of  one  overseer  would  be  illegal,  and  therefore  we  nnit^ 
intend  that  two  were  originally  appointed,  and  that  one  of  theif 
had  died  before  the  certificate  was  granted,  and  that  no  other  bil 
been  then  appointed  in  his  stead ;  and  if  we  may  intend  tboit 
facts,  then  the  certificate  was  granted  by  a  majority  of  the  bod^« 
It  is  a  general  intendment  of  law,  that  every  thing  is  to  be  pf^ 
sumed  rightly  done  unless  the  contrary  appear.    It  h  slso  tf 
intendment  of  law,  that  a  party  who  has  been  proved  to  have  hcetf 
alive  at  a  given  date,  is  presumed  to  be  alive  for  a  certain  periffi 
afterwards  unless  the  contrary  be  shown.    These  two  itttendmesn 
clash  in  tliis  particular  instance ;  but  I  think  that,  in  favour  of wltf 
appears  on  tne  face  of  the  certificate,  the  more  general  inteodmenK 
ought  to  prevail.     In  Rex  v.  Earl  ShUton^  there  could  not  be  vvj 
such  intendment,  because  it  was  shown  on  the  face  of  the  dK 
that  the  appointment  originally  was  bad.    It  lies  upon  the  ptf^ 
(a)  AnUp'iol.  i*  insisting  that  it  is  void  to  prove  that  it  is  so.   In  Rex  v.  Morrit  (4 
P^*  ^*  an  order  of  justices  appointed  A>j  of  the  parish  of  B,,  to  be  ortf* 

seer  of  the  poor  of  the  hamlet  of  C,  was  held  to  be  a  good  9f 
pointment ;  and  Lord  Kenyon  expressly  lays  it  down,  that  ertff 
thing  is  to  be  intended  in  support  of  an  order  of  justices.  Upoi 
the  same  principle,  I  think  that  every  thing  ought  to  be  inteodrf 
in  favour  of  a  certificate  sanctioned  by  two  justices,  and,  therefore^ 
that  the  order  of  Sessions  was  right.  —  Order  of  Sessions  con- 
firmed. 

III.  Of  the  Effect  and  Extent  of  Certifieaies. 

A  ecrtificate  is        728.  Harrison  v.  Lewis,  E.  T.  5  W.  S.  S  Salk.  253.  —  The  ctts 

TO  ^  clJ^f"^'  was :  Lewis  with  his  wife  and  children  were  settled  in  the  pff» 

ing  parish,  if "  ^^  ^**  ^^^  ^^°™  thence  they  removed  to  the  parish  of  j9^  where  iw 

the  pauper  baa  husband  gained  a  settlement ;  but  the  parish  of  A.  baviog  giveo'i 

gained  a  settle-  certificate  to  the  parish  of  B,  that  they  (the  said  oarisfa  of  if*i 

ment  elsewhere. 
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would  recem  them  again  whenever  L.  should  become  chargeable 
to  B^  and  he  now  being  chargeable,  they  obtained  an  order  from 
tiro  jiutiGes  to  send  him  and  his  wife  and  children  to  A.  again ; 
which  order  waa  confirmed  upon  an  appeal  te  the  Sessions,  and  he 
wai  arat  thither  accordingly.  But  the  order  was  quashed ;  for 
(hough  it  was  according  to  the  agreement  made  between  the  two 
paridbet}  yet  a  private  agreement  in  this  case  shall  not  alter  the 
isw. 

7»,  Littie  Kire  v.  Wood/all,    T.  T.  2  Ann.   2  Salk.  580.  —  A  Certificated 
pariibioner  of  the  parish  of  A,  came  to  B.  with  a  certificate,  pur«  persons  not  re 
snant  totheSk9W.  S.  c.  SO.,  and  because  he  was  likely  to  become  morabk  till 
duirgeMeU}  jB.,  the  justices,  reciting  the  matter,  sent  him  back  to  •fpMy  ch»ge- 
i.—  WiNHiMGTON  moved  to  quash  the  order,  because  he  is  not       ^' 
renovable  until  he  is  actually  chargeable  by  the  express  words  of  ^'^•^•'^^* 
the  8&  9  FT.  3.  r.  SO.  —  £t  per  toxam  Curiam  :  the  order  waa 
quashed. 

790.  All  SainU  v.  St.  Giles,  T.  T.  1  Ann.  2  Salk.  5S0.  —  Upon   A  certifiaue 
an^peal  a  special  order  was  made  and  the  case  was:  One  was  concludes  the 
born  at  A.,  and  came  and  lived  at  B.  some  years,  but  never  gained  V^^  giving  it 
any  settlement  there;  then  he  removed  to  C.  for  convenience  of  tiSpHriA^'* 
fettbg hia  livelihood,  and  B.  gave  him  a  certificate  according  to  wfai^itb 
the  Ute  act.     The  man  became  chargeable,  and  was  sent  back  given, 
to  jS.,  who  found  that  he  was  last  legally  settled  nt  A,,  and  sent  s.  P.  deter- 
him  thither.  ^  £t  per  Holt  C.  J.    The  reason  of  the  act  of  mined,  on  Um 
parliament  about  certificates,  was  only  to  encourage  parishes  autiiorityoftfai* 
•here  poor  persons  were  minded  to  gOy  to  receive  them ;  and  ?*uu2?LJ^* 
therefore  it  enacts,  <<  That  when  the  poor  person  shall  be  charge-  J^  p|  ^^^^ 
**  able,  the  parish  which  gave  the  certificate  shall  receive  and 
**  provide  for  him  as  a  settled  inhabitant,"  which  words  lay  an 
dbiigation  upon  the  parish  which  gave  him  the  certificate  to 
noeive  and  provide  for  him  against  that  parish  which  they  gave 
ibe  certificate  to.     But  as  to  all  other  parishes,  they  are  as  they 
vere  before,  for  the  conclusion  is  only  by  reason  of  the  words  of 
the  act  of  parliament,  which  extend  only  to  the  parish  to  which 
k  was  sent;    by  consequence  the  ccmclusion  can  extend  no 
further.  —  Powell  J.    Tnis  way  of  giving  certificates  was  a  thing 
tODimoDly  practised  before  tliis  act  of  parliament,  and  it  was  made 
mIj  to  obhge  the  parish  who  gave  the  certificate  to  receive  him 
(gam  of  the  other  parish  to  which  the  certificate  was  given ;  but 
^  intent  of  that  was  not  to  make  a  new  settlement  which  was 
^  before.  -—  But  per  Holt  C.  J.    Such  certificate  is  a  mighty 
evidence  before  the  justices ;  and  so  is  a  demand  and  refusal  of 
t  coQTersion,  which  yet  being  specially  foundi  will  not  be  a  con- 
'wsion. 

731.  Neto' Windsor  v.  White  Wakkam,  T.T.  5  G.  1.  Sir.  186.  A  certiflcat* 
7  P.,  being  legally  settled  in  the  parish  of  Waltham,  where  he  had  ooociudes  the 
Kved  two  years  with  a  woman  who  was  reputed  his  wife,  went  P"i«ht^givs« 
^th  a  certificate  from  Waltham,  owning  them  as  man  and  wife,  ^^tn  meo!^ 
ttto  the  parish  of  fFin^f or,  where  they  had  six  children.    Then  tiooed. 
"*  man  died,  and  the  woman  swearing  they  had  never  been  portescue  SM. 
*>rr>ed,  the  judges  adjudged  the  children  to  be  bastards,  and  ' 

^M  in  Windsor^  where  they  were  born.  —  Pratt  C.  J.  We 
^  alt  of  opmion,  that  the  certificate  is  conclusive  to  the  parish  of 
^^Uhuu,  and  they  are  not  to  be  admitted  to  dispute  the  validity 
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A  certificate 
does  not  ex- 
clude the  pau- 
per frooi  gain- 
ing a  settlement 
in  a  third  parish. 

SSesB.Cas.S09. 
S.  C«  BttiT. 
&  C.  154. 
See  E.  V.  Bi- 

abopside,  posi, 

pi.  736. 

R.  V,  Luhben- 

pl.741. 


A  certificate  ex- 
tends to  after- 
bom  diildren 
by  an  afler- 
married  wife. 

S.C.  Sir.  1165* 

SSBSi»Cas»383. 

SeeR.v.itoip- 

pl.595. 

See  R.  0.  Alfre. 
ton,  aiUe, 
pL595. 


If  a  parish  give 
a  certificate  to 
a  man  and  his 
wife,  such  pa- 
rish cannot 
afterwards  con- 
trovert the  fact 
of  their  mar- 
riage. 

S.C.  SSesa. 
Ca9.200. 
Str.  1239. 


0f  ihe  toarriage ;  m^d,  tfaiteefrrt,  die  te  cUMroiir  btiitg  mdtatikf 
chargeable  to  fVindsary  ntust  be  lent  back  to  WMiam* 

7S2.  Rest  V.  Pethatih  M.  T.  U  G.2.  Sir.  1147. -^Upm  a 
apeciaJ  order  it  was  stated,  that  the  pauper  waa  bound  to  a  cenili* 
cate-mao  in  T.,  and  after  liTing  #ith  faiin  there  two  years,  waa  bf 
him  aaeigned  over  to  a  parishioner  of  L.,  with  whom  he  iobabitsd 
and  served  for  the  remainder  of  the  sevon  years.  And  the  qaeation 
arose  on  12  Ann,  st.l,  c.  18-,  which  says,  the  apprentice  of  a  certi* 
ficate-man  shall  gain  no  settlement;  Whether  the  aaaigBMnest 
could  give  him  one  ?  —  And  the  Court  were  all  of  opioioD  he 
had  gained  a  settlement  in  L.f  for  the  act  has  not  made  the 
binding  void,  but  has  only  taken  away  one  of  the  conseqaenoes  «C 
such  bmding  for  the  sake  of  the  certificated  parish*  It  never  ia- 
tended  to  n^dle  with  the  case  oi  a  legal  parishioDer^s  iqp^ettCies; 
and  when  once. there  is  an  assignment  to  such  aa  one,  tl  la  the 
same  as  if  it  had  been  an  original  binding :  the  true  conatructioB 
ef  the  statute  is,  that  in  tespect  to  the  certificated  pafish  aocb 
binding  and  inhabitation  shall  give  no  settlement. 

733.  Rex  V.  Sherborne,  E.  T.  15  &.2.  Burr.  S.  C.lS2.—H.Rf 
ikther  of  G.  £•  the  pauper,  came  by  certificate  from  T»  iofeo  & 
with  hb  wife  and  family ;  by  which  certificate,  the  said  jff^  and 
his  wife  and  family  were  owned  to  be  legal  iimbitants  of  7**'  la 
aboat  two  years  afterwards  his  wife  died,  and  shortlv  alter  ha 
married  a  second  wife,  by  which  second  wife  he  had  tM  paaper 
G.  E. ;  which  said  G.  when  he  was  about  16  years  of  a^e^  wsa 
hired  im  a  year,  and  served  ^t  year  in  the  said  parish  of  S.  Ifea 
principal  question  was,  Whether'  the  sen  of  a  certificate-penaa» 
bom  afler  the  certificate,  can  gain  a  settlement  otherwise  tham  a 
a  certificate-peraon  himself  can  \  •---  And  bt  thb  Couat  &  Hie 
d  &  9  fF.  3.  0.30.  extends  not  only  lo  the  certtficaloasan  hiaBseK 
but  likewise  to  all  his  family  and  all  his  children,  whether  bai» 
before  or  aflter  the  certificate.  And  the  9  &  10  ^.S*  a.  11.  deekais 
what  shall  gain  them  a  settlemeat  in  that  parish  to  which  diOT 
come  by  certificate,  and  restrains  it  to  two  methods  only,  which  • 
specifies ;  and  service  is  neither  of  these  two  methods  to  whieh  ll 
is  restrained. 

734.  Rex  V.  Headcom,  T.  T.  19G.2.  Bnrr.  S.C.359.-->Tke 
parish  of  Af  .  gave  a  regular  and  proper  certificate  to  the  parish  eC 
H.t  acknowledging  B.  and  Af.  his  wife  to  be  inhabitants  legaU^ 
settled  in  their  town.    In  fact,  B.  was,  15  jears  before  bb  later* 
marriage  with  her,  lawfully  married  to  one  M.  Zf.>  who  was  living- 
and  appeared  at  the  Sessions ;  he  afterwards  married  Af .  Bm  (fm 
person  now  removed  at  his  wife).    But  the  churchwardens   anl 
overseers  of  Maidstone^  at  the  time  of  granting  the  certificals^ 
believed  Af.  jB.  to  be  his  lawful  wife ;  not  knowing,  nor  havng 
ever  heard,  that  he  had  any  other  wife.    The  lawful  wife,  M*  Lt 
and  her  three  children  by  him  were,  after  the  certificate  wasgive% 
removed  to  Maidstonef  and  maintained  theroi  ^^^  Lbb  C.  J.    It  ap- 
pears sufficiently  certafn  that  Af.  B.  was  the  woman  certifioatcd 
under  the  description  of  <<  M*  his  wife/'    She  was  received  onder 
this  certificate :  they  cohabited,  and  had  children  under  it,  ai  if* 
Miiidsitine*%  having  received  and  prorided  fbr  the  true  mid  taafal 
wife  can  make  no  difference :  they  were  bonad  to  that,  bf  the 
husband's  being  their  parishioner.    But  it  must  depend  oa  ths 
certificate  only,  whether  MaidHone  be  bound  to  provide  fbr  the 
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«di«r  woflMUEi  aod  .ihe  chiidrao  if  her.    The  queiti^a  ^om  wt 

tqra  upon  the  doctrine  a£  etiomelh  ceMidered  at  l^oge  ^nd  f^ 

cooMDOii  law ;  but  on  the  certincate  given,  under  the  act  of  par* 

iittnenU    Thiacerti&>ate  ia  a  moflt  solemn  acknowledgment  bv 

tbe.  parish  who  gave  it,  that  the  partiee  who  are  the  subject  of  it 

ire  their  legally  settled  inhabitants ;  it  is  a  sort  of  an  adjudication 

tkat  they  are  so;  and  when  the  persons  cenifipated«  or  their 

cUldren,  become  actually  chargeable»  the  parish  who  gave  the 

esrtificate  are  bound  to  receive  them«    In  tho  case  of  Honiton  v» 

Sf^  Mary^A^fet  PoneU  J.  compared  the  certificate  to  an  acknow* 

kdgment  upon  record.    Now»  the-  parish  of  Maidsionc  have»  by 

this  certificatCt  expressly  ackaowleoged  M.  B*  to  be  their  le^ 

hhabitant ;  and  the.  parish  of  H.  were  thereupon  bound  to  receive 

her*    Therefore,  when  she  becomes  charseable,  the  parish  of 

li^it^ne  are  bound  to  provide  for  her  and  her  children  by  J7» 

And  9o  was  the  determination  in  the  case  of  Neu>  Wind$or  and 

WhiU  Wahham^(a)    Ths  whols  Court  agreed  in  opinion  and  ^a)Ai^ia^\MU 

said,  there  was  no  difference  between  this  case  and  that  of  jV^tv 

ViMisorf  except  one  that  was  not  materiali  in**  that  there,  the 

man  and  woman  never  were  married  at  all ;  but  here»  they  were 

actually  married,  but  not  legally.    In  that  case  it  was  holden, 

(hat  WkUe  WaUham  was  not  at  liberty,  contrary  to  their  own 

certificate,  to  con^overt  the  certificated  persons  being  man  and 

vife  j  now  here  the  certificate  is  in  the  same  manner  as  that  was. 

Ib  the  case  of  Nymosfield  and  Woodchesier  (6),  Ni^mp^fidd  having  («)^Ai«^pL405« 

leceived  a  man  ana  woman  as  man  and  wife,  without  appealing,  it  n. 

waa  boideo,  that  they  were  not  at  liberty  afterwards  to  bontrovert 

the  marriage  of  the  father  and  mother,  in  a  question  about  tlie 

lettlement  of  the  children*    Indeed,  the  certificate  waa  not  there 

tttempted  to  be  controverted  as  to  Uie  man  and  woman ;  but  only 

IS  to  ihe  children!  but  the  settlement  of  the  children  being  deriv«     - 

Hive,  was  holdea  to  be  in  the  parif  h  which  gave  the  certificate 

U>  the  lather  and  mother,  i|s  mfui  and  wife.    In  the  present  case, 

MmdiUmet  say  they,  were  deceived;  but  it  was  their  own  fault 

IT  folly  if  they  were  so;  and  they  deceived  H-i  therefore  they    . 

soght  to  suffer,  and  not  i/. 

735,  Bex  v.  Bray^  H*  T.    19G.2.  Burr.  S.  C.  259. ---The  Ghildranbom 
fitthcr  of  the  pauper  came  by  certificate  from  <S.  to  B-  /  after  under  %  certift- 
vhich,  the  said  pauper  was  born,  and  at  the  age  of  20  years  was  ^J?'  ^^ 
hired  for  a  year,  and  served  the  same  in  B>    It  was  objected,  that  ^ 
the  SOD  being  born  after  his  father  came  from  S.  to  £.,  cannot  b^  ^p-  iWUm. 
ceosidered  within  the  words  of  the  act  as  coming  into  the  parish 
by  certificate,  and  being  20  years  of  age  he  ought  not  to  be  con- 
Mered  as  part  of  bis  father's  family,  and  dependant  upon  bia 
settlemei^.  — But  bt  the  Court,  The  case  of  Rex  v.  Sherborne 
is  in  point  (c),  and  was  settled  upon  good  reason;  because,  as  the  (c)^iii0,pl.788. 
son  l^ss  the  advantage  of  the  certificate,  and  cannot  be  removed 
until  actually  chargeable,  so  he  ought  on  the  other  bfi,nd  to  be 
bound  by  th^  terms  of  it*  {d) 

.  7S6b  Bex  V.  BishopiideM  T*  T.  28  G.2.  Burr.  S.  C.381.  — •/.  Acertificatean 
being  settled  in  M.,  went  from  thence,  by  a  certificate,  to  fi.,  in  ^'^??f^^ 
the  township  of  A,  where  he  resided  for  some  years.  Afterwards,  tos«*i«i^wnM. 
about  18  yeaiB  ago,  he  purchased  a  freehold  houiie  for  the  sum  of  S[^'^J*^£j^ 

(d)Thelikapsialwsia]Mai|)aiM     lUntoo, Burr.  S.  €.814.,  asspwt  ham/potif 
m  tiw  esM  of  Jliickiqgksn  «>  Mttd't     clearly  ditermuisd  and  setOfid.  pl.741. 
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\0i.,  in  the  township  of  D. ;  and  left  B*,  and  went  ta  iaWbit  m 
D. ;  to  which  place  he  carried  his  certificate,  and  delivered  it  to 
the  proper  officer  there.    The  question  was,  Whether  any  odier 
parishes    could    be    concerned    in    this   certificate  exce|>t  the 
parishes  of  Af.  and  ILf  and  the  Court  was  deariy  of  opbani 
that  they  could  not ;  that  it  was  not  necessary  for «/.  to  carry  it 
to  the  parish  of  D.,  for  that  he  had  a  right  to  go  to  his  eitste 
there  without  it ;  nor  proper,  for  it  ought  to  have  been  left  widi 
the  parish-officers  of  R.  to  whom  it  was  directed:  and  tliat  no 
third  parish  can  claim  any  benefit  froHa  the  provision  of  a  certifi- 
cate which  was  only  intended  to  exteiA  to  that  sinffle  periab  to 
A  certi6cftte       which  the  pauper  goes  from  that  whereiAhe  is  settled* 
does  not prerent      78?.  Rex  v.  Hordey^    T.T.  28  G.  2.   Aim  S.  C.  385.  —  Tlie 
***  "^V***®",? **  only  question  was,  Whether  the  son  of  a  certificate-persoo,  borsie 
Jordfi«te  froL  ***^  P*"*^  *°  ^^^^^  ^'®  parent  came  by  certiAMe,  could  gsio  « 
gaining  a  Mttle-  settlement  in  a  third  parish  by  hiring  and  sera&efor  aye8r?-- 
mcnt  by  hiring   Th£  Court  were  clear  that  this  gained  a  settlethdftt  in  the  tbirl 
and  fcnriee  in  a  parish ;  and  that  the  case  of  SUton  v.  Wincanion  wai^n  poiatfOnlj 
third  iwritb.       ,,ith  this  immaterial  difference,  that  there  the  sonVMttlemeat  mi 
S.C.Sa7,ss8.     gained  by  apprenticeship,  and  here  by  a  hiring  and  sidlMce. 

A  certificate  ^  ^'  ^*  ^*  ^P^V^  ^'  ^-  ^  ^'  ^*  ^^^'  ^'  ^'  ^^'  "^  ^'  ^^^""^ 

which  tAei        came  from  <S.  to  /.,  under  a  certificate  in  the  words  iKnd'  figsrei 

nodceoftbe  following,  **  W. — To  the  churchwardens  and  overseers  or  tk 

wonan'i  being  <^  poor  oif  the  parish  of  /.  in  the  county  of  W.t  or  to  aay  or  vAtx 

Ihca  tmuMfrM  ««  of  them ;  We  R.  Cooks  and  J.  W^  yeomen,  churchwardens  rf 

!^d  Idm^'  "  ^^®  parish-church  of  S.,  in  the  said  county  of  W.,  and  A.  A.  aod 

ll^gcs  the  child  "  ^*  ^*^  ovcrseers  of  the  poor  of  the  said  parish  of  S.,  yeomea,  do 

she  then  went  *'  hereby,  for  ourselves  and  successors,  certify,  own,  and  aeks(W- 

withtobelegal-  *'  ledge,  that  A.  Causier,  spinster,  and  the  child  or  childrea  due 

ly  fettled  in  the  «  ghe  now  goeth  with,  are  our  inhabitanu  legally  settled  witb  oi 

^^•TOd^'  "  *"  ®"'  "*°  P*"*^  ®^  ^'*  ""^  '^  *^  •"y  ^'"®  hereafter  llie  tM 
an%'te£ee  mich  "  '^'  ^<»«^^>  o*"  her  child  or  children  which  she  now  goetk  wiA, 
child  in  the  *'  Bh&l^  become  chargeable  to  and  ask  relief  of  your  said  psmbflf 
PBrub,ahhaagh  **  /.,  we  the  said  churchwardens  and  overseers  of  the  poor  of  ov 
bom  a  baitaid  «  said  parish  of  S.  do  hereby  promise,  for  ourselves  and  socceifoiii 
w  another.         u  ^jj^t  we  will,  when  requested  by  any  of  you,  receive  them  ssd 

**  relieve  them,  and  provide  for  them  as  our  inhabitants,  acconGor 
^  as  the  law  in  that  case  requires."  A,  Cauner  was  ddiveiedsi 
J,  Cauder  in  /.,  and  he  afterwards  married  M.  Cauiitr:  two  jov* 
rices  removed  her  and  her  children  from  /.  to  S. ;  but  the  Sei- 
sions  on  appeal  being  of  opinion,  that  the  certificate  couM  stf 
operate  or  extend  to  the  bftstard  child,  being  then  en  venires 
meret  quashed  the  order  and  stated  the  above  case.  It  wai  cot- 
tended  in  support  of  the  opinion  of  the  Sessions,  that  this  wst  w 
certificate  within  the  act  of  8  &  9  ^.  3.  c.  SO.  The  undertskiRg 
relates  to  a  non-entity,  an  embryo.  An  unborn  child  canast  b^ 
personally  certificated.  It  is  no  part  of  the  parent*s  family:  soa 
the  act  only  obliges  the  certifying  parish  to  provide  for  the  pwpf 
mentioned  in  the  certificate,  together  with  his  or  her  fiunily.  Tv 
child,  when  bom,  would  be  only  a  bastard :  but  a  bastsid  a 
nobody's  child ;  and  could  not,  therefore,  be  a  part  of  *"J^^T' 
fkniily,  in  the  sense  of  the  act  of  parliament.  The  makers  of  t» 
act  had  not  the  case  of  a  bastard  in  their  contemplation ;  nor  it  is 
unborn  bastard  the  object  of  a  certificate.  A  bastard  '^,^^ 
where  it  is  bom ;  even  though  it  be  the  bastard  of  a  certilictl«* 
person;  and  even  although  the  certificate  expressly  undertake 
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"^  to  ^0¥ide  for  the  woman  (who  iras  pregnant  at  tbe  tidic)  and 

**  her  chiUL^'     So  that  the  bastard  would  undoubtedly  be  settled 

in  the  pariah  where  bom,  unless  the  certificate  particularly  recog- 

ntee  and  expressly  specify  ^e  special  circumstances  of  the  parent's 

case.    The  only  question  is,  Whether  its  being  particularly  spe- 

dfisd  and  recognized  in  the  manner  as  it  is  in  the  present  certi* 

flcste,  makes  any  difierence? — The  Court  unanunously  held, 

tbat  the  parish  of  S.  were  bound  by  this  certificate,  which  takes 

■otiee  of  the  woman's  being  then  unmarried  and  with  child,  and 

seknowledges  the  child  she  then  went  with  to  be  legally  settled 

vith  them  in  their  parish.  —  And  Lord  Mansfield  observed, 

that  the  woman  was  very  big  with  child,  and  was  understood  by 

both  parishes  to  be  so ;  and  S.  expressly  promised  to  provide  for 

the  uifaot  she  then  went  with  ;  therefore,  they  ought  to  be  bound 

by  their  certificate*    An  infant  en  ventre  $a  mere  may  be,  to  a 

variety  of  purposes,  considered  as  bom;  of  which  he  specified  a  («)  ^  anie, 

great  nomber  of  instances*  (tf)  pl-is* 

7S9.  Rex  V.  ToOock,   H.T.   13  G.  S.    Editor'*  AfSS.  —  The  A  owtiBcate 
case  stated,  that  Edfoard  P.,  otherwise  7.,  was  bom  at  T.,  of  the  P'?!?'*^'''*'^. 
body  of  Elizabeth  P.,  spinster,  an  inhabitant  of  the  parish  of  T.;  S^^^thi 
thai  Edward  t/..,  an  inbEibitant  of  the  parish  of  /.,  but  then  re-  paruh  where 
nding  in  T.>  was  the  putative  father  of  the  said  Edward  P.,  other-  the  parties  to- 
visot/.;  that  soon  after  the  birth  of  said  £<iiMin/ P.,  otherwise  «/•,  lide,  is  condu- 
EHeabeih  P.,  at  the  parish  of  T*y  was  married  to  said  Edward  J./  ^^^' 
that  some  short  time  after  the  said  marriage,  the  parish^officers  of  fi-C,Biinr.&C. 
T.  desired  the  said  Edward «/.  to  get  a  certificate  from  /•  /  where-  ^^^' 
upon  Edward  J.  applied  to  the  parish-officers  of  /•  for  such  a  cer- 
tificate for  himself  and  his  wife,  and  the  said  Edward  P.,  otherwise 
«A,  the  pauper,  his  son,  wUhoat  informing  them  that  the  taid  Ed* 
ward  P.,  otherwise  J.,  was  born  a  bastardy  and  that  the  parish^qgieers 
knew  nothing  thereof  biitjrom  such  information  of  said  Edward  J. ; 
that  /•  granted  a  certificate  in  1746,  acknowledging  Edward  </;, 
Eiuabeth  his  wife,  and  Edward  the  pauper,  by  the  name  o£  Edward 
their  son,  to  be  their  parishionere.  —  Mr.  Manstield  contended, 
in  aupport  of  the  order  of  Sessions,  that  the  certificate  was  im- 
properly obtained,  upon  the  suppression  of  a  fact  which  ought  to 
have  been  communicated  to  them  at  the  time  the  certificate  was 
asked  for ;  which  was,  that  the  son  was  bom  a  batard  at  7*,  of 
winch  they  were  not  apprised  when  they  gave  a  certificate  owning 
him  to  be  their  parishioner ;  that  there  never  was  a  case  where  the 
certificate  was  held  to  be  conclusive  where  it  was  obtained  by 
fraud  or  the  suppression  effects,  but  ^here  thev  have  granted  them 
by  mistake,  for  i^ainst  mistake  they  might  have  been  guarded : 
this  waa  the  case  of  White  WaUkam  (5),  and  several  others.  {b)AfU€f^\.1^u 
This  is  a  fraud  on  the  face  of  the  order,  and  the  justices  need  not 
stetefraud.—.  Aston  J.  It  does  not  appear  that  the  pauper  de- 
sired the  father  to  get  a  certificate  for  her  son  as  well  as  himself. 
Loed  Mansfield  :  This  is  the  case  of  Rex  v,  Headcorn.  (c)    Ud  •  {c)jdnie,^734. 
less  you  can  show,  that  the  pauper  desiring  a  certificate  as  to  tlie 
son,  and  that  the  pauper  receiving  the  certificate,  colluded  with^ 
the  master,  thoush  the  justices  riiould  not  have  found  fraud,  yet  if 
the  pauper  to  whom  the  certificate  was  granted  had  desired  the 
•on  to  be  included  in  it,  the  Court  would  have  understood  it  to 
he  fraud.     If,  Mr.  Mansfiddy  you  can  maintain,  your  ground^  and 
prove  a  frauds  to  be  sure  you  will  be  riglit*—  Willes  and  Ash- 
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kwMT  J.  ceacomiii^  the  nrie  ww  madb  atminUe,  mtA  the  Sc»- 
tions'  order  quaahed.  ^^  N.  B.  The  wonk  printed  in  .fiettot  ere 
those  of  the  order,  though  they  ■eem  to  imply  a  coatsadietioik 
RendDgatene-  74W).  Rex  t.  Findem,  E.  T.  24  G.  S.  Editor's  MSS.  ~Tva 
ment  of  id,  %  jostices  remoTed  the  paupers  from  Af.  to  F.  The  Seasioas,  oo  a^ 
year,  and  40  peal,  confirmed  the  order,  and  stated  a  special  case ;  the  siihfltMMy 
^\f  '^^"'^'  of  which  was.  That  the  pauper  lived  one  month  in  the  pariah  of 
tifioite  d.*^^~  itf^  on  a  tenement  of  lOL  a  year;  after  the  expiration  ef  which 
though  the  ^OQ*^  ^^^  parish  of  F*  gave  him  a  eertt/kaie*  The  pauper  oontinwsd 
certificate  be  to  reside  on  this  tenement  till  the  end  of  the  year ;  and  there  ww 
granted aftertA^  00  fresh  taking  of  the  tenement  after  the  certificate  was  graaaed; 
r''^^*"^  ^'  ^or  which  reason  the  Sessions  were  of  opinioo,  that  he  gawed  no 
i^ot^^'  settlement  in  M.  On  this  order  beins  remoTed  into  the  Court  tf 
^yg.  King's  Bench,  a  rule  was  granted  te  snow  cause  why  the  order  of 

&aCald.  426.  S^^^ions  should  not  be  quashed.*-  Bowsa,  in  jsupport  of  the  mk^ 

contended,  that  the  pauper  having  hired  a  tenement  of  lOl.  a  jresr 
became  irremovable,  and,  therefore,  did  not  want  a  certificsate  ;  fiir 
he  had  then  an  inchoate  right,  and  afterwards  became  an  inha- 
bitant of  M.,  though  he  had  not  then  lived  long  enough  there  Is 
gam  a  settlement  —  The  Court  took  time  to  advise ;  and  oa  aa* 
other  day  Willes  J.  gare  judgment.  -*  In  this  case  it  ia  lo  be  ob* 
served,  that  the  pauper  came  into  the  parish  of  M»  without  a 
certificate ;  and  before  he  obtained  it  he  rented  a  tenement  io  the 
parish  of  10^.  a  year.    This  made  him  an  inhabitant,  andp  tbeii^ 
fore,  he  had  no  occasion  for  a  certificate.    It  is  not  stated  that  the 
parish  of  jF.,  at  the  time  they  granted  the  certificate,  knew  that  te 
rented  a  tenement  of  10^  a  year ;  and  if  they  had  knows  itt  they 
would  in  all  probability  have  refused  to  grant  one.    It  is  tnacb  that 
he  had  not  lived  long  enough  on  this  tenement  to  gaio  a  settto* 
ment ;  but  by  the  construction  of  the  statute  9ib lOW* 3. c  11. 
this  seems  to  make  no  difference.    The  words  are,  <'  that  no  pe^> 
«<  son  or  persons  whatsoever  who  shall  come  into  any  parish  fay 
«<  any  certificate  shidl  be  adjudged,  &c.  to  have  a  settleauMt, 
**  uiuess  he  or  they  shall  really  and  bond^fide  take  a  leaae  of  a 
*^  tenement  of  the  value  of  \0L  a  year."    Now  the  act  does  net 
say  whether  the  taking  shall  be  before  or  after  the  certificafsu 
The  reality  of  the  taking,  and  the  fairness  of  the  transaction,  in  the 
present  case,  are  not  disputed.    He  did  reaUif  and  hondfiU  take  a 
tenement  of  the  value  mentioned.    We  are,  therefore,  of  opioisa^ 
that  notwithstanding  the  certificate  was  granted  after  he  came  ia 
and  took  the  tenement,  he  thereby  gained  a  settlement.  — •  The 
rule  was  accordingly  made  absolute. 
A  certificate  is       741.  Rex  V.  Luilenham(a)^  E.  T.  51  G.  S.  4>  T.R.  251.-— The 
onlycondttaite  pauper  E.  was  married  about  17  years  ago  to  T.  H,^  who  wai 
upon  the  pari^  settled  at  O.    Two  years  afterwards  T.  H.  was  coavicted  ef  a 
nHMrt^o  that     ^g^^«y  robbery,  and  condemned,  but  reprieved  on  his  enKsdag 
parish  to  which   ^  ^  sc^dier :  he  went  abroad,  and  five  years  after  that  the  said  £ 
itis gfaated;      (hearing  that  he  was  dead)  was  married  by  baana  to  7.  P.  at  !• 
though  it  is        On  the  21st  day  of  October  1782,  about  a  twelvemoalh  after,  U. 
^J^~j^        returned  (whilst  the  said  T.  P.  and  E.  were  residing  at  T.);  the 
f^ctmT^        ^^  ^*  ^"^  ^•^  ^^  ^^^  ^^^^^  living  together  aa  oian  and  wilei 
jj^  -^  went  together  to  the  parish-officers  of  L^  (or  a  certifiicate  to  7»f 

^^^^        ^o.  directed  the  said  P.  and  the  said  £.  to  be  included  in  the  -^ 
ante,  pl.7S6.      Certificate,  and  granted  it  accordingly ;  acknowledging  the 

(a)  See  Rex  v.  St.  Maxiio  at  OA,poit,  pdl  750. 


7.  P.  aiid  hi^  wife  (widioitti  HMnttooIng  h«r  ebriithiti  nane)  to  b« 

tbeir  ptrishkmers  legaHy  leUled  in  the  md  parith  of  L. ;  and  they 

the  laid  paaper  £•  and  P*  reuinied  with  it  to  T.    T»  P.  was  never 

married  to  any  peieon  but  the  iaid  £•    HepknbtA  was  bora  duriDg 

the  cohabitation  of  P*  and  E.  at  X«,  and  there  baptized  as  the 

dsachter  of  the  said  T.  P.  and  E,  his  wife.  *•  Loan  Kemton  C.J. 

Ib  the  first  place,  without  considering  the  efect  of  the  certificate, 

ibere  is  no  doubt  but  that  the  second  marriage  was  void,  and  con* 

seqaeotiy  that  the  settlement  of  the  pauper  E.  continued  where  her 

mt  husband  was  settled.    But  it  is  stated,  that  she  afterwards 

eoatiacted  a  Bsarriage  de  facto  with  a  person  whose  settlement  was 

stZ*/  and  that  she  and  her  second  husband  applied  to  the  parish* 

officers  of  X*  for  a  certificate  to  T.,  which  was  accordingly  granted* 

And,  therefore,  the  question  is.  Whether  that  certificate  be  con- 

da^ve  against  i/«  as  to  all  the  world,  or  only  as  between  the  two 

csatmedng  parishes?    Now  estoppels  in  general  are  not  to  be 

ftieured ;  they  are  to  be  extended  only  as  &r  as  the  positive  rules 

Jisfe  gone ;  bceause  the  tendency  of  them  is  to  prevent  the  inves* 

tigstion  of  the  truth  of  the  ease.    It  is  reasonaoie  that  a  certifi* 

ficals,  which  is  a  kind  of  estoppel,  should  protect  the  parish  which 

sots  iaimediaaely  on  the  faith  of  it :  by  the  act  of  the  officers  of 

£•  the  parish  of  T»  was  induced  to  receive  the  parties  into  their 

psrish;  but  there  is  no  necessity  for  extending  the  estoppel  any 

finlher.    In  all  the  cases  (a),  except  that  of  Htmiion  v.  Si*  Mary  (a)  See  AU 

iar(A),  tlie  question  arose  between  the  parish  granting  the  certH  ^^ti  v.  St. 

faste  Mid  the  parish  to  which  it  was  given ;  that  is  the  only  case  ^L^'"^ 

which  extends  the  doctrine  further  \  and  there  it  is  said  that  a  cer#  P^*"^* 

tifioste  ia  conclusive  on  the  parisb  granting  it  to  all  the  world. 

Bat  die  reason  given  by  Lord  Chief  Justice  Parhtr^  <<  that  as  all 

"  other  parishes  are  bound  to  receive  the  pauper,  so  the  parish 

*^  that  certifies  is  concluded  as  to  all  ether  parishes,"  is  not  true ; 

isr  other  parishes  are  not  bound  to  receive  the  pauper ;  there 

■tin  be  a  particular  parish  in  contemplation  at  the  time  of  grant- 

isg  the  certificate*    Thet efore,  as  the  reason  on  which  that  case 

«M  decided  feils^  we  are  delivered  from  the  authority  of  it.    Then 


(()  Hoaiton  «.  St.  Mary- Aie,  M.  fies  U  concluded  with  regard  to  his  set- 

T.  9  Ann.  Salk.  5S5.  —  H.  came  to  tlement  as  to  all  other  parishes.     It  ia 

Aafibn  #ith  s  eefritoato  IWmi  ttie  pe-  aa  adjedieation,  >n  acknowledgment 

>Ui  oC  A.     AAnr  this  he  went  to  the  of  the  parisli  aigned  by  the  proper 


psiah  of  JBL,  and  wan  now  sent  to  the  cers,  and  made  before  two  juaiicea  of 

piriih  of  A,  which  then  offered  to  prove  the  peace,  who  are  the  proper  judges, 

that  the  pauper  was  settled  at  the  parish  and  upon  less  evidence  could  have  ad- 

of  5k,  Mary  Ase.     The  question  was,  judged  it  a  settlement,  by  which  sen- 

'^f^tAmt  A  waa  bouad  aa  to  /Tomtoft  tenoe  all  partice  would  be  bonnd,  and 

M^f I  or  coBciaded  as  to  all  pariahea  thaia  woald  be  ao  rarocdy  bat  to  repeal 

wksuoevar?  — P#r   Cwnam  s    Before  it.  —  N.  B,  Mr.  Justice  i^oiiar  cited 

da   statute    a   oertiBcate     was    only  this  case  of  Honilon  from  a  manuscript 

evidence  of  a  private  undertaking  be-  of  his  own ;  and  said,  that  it  was  re- 

tween  the  parbfaes,  in  the  nature  of  a  aolred  In  this  case,  that  it  is  final  upon 

cwHict;  but  now  H  Is  a  so&enm  ao-  Ike  aaaie  parish  which obtainad  the  lint 


l^Mnrlcdgemeat,  Nks  the  ooBaaaoca  of  ranofal»  if  qoaabcd  upon  appeal  on  the 

•  fiaa,  and  tbsnbv  the  paity  ia  owned  moita.    For  an  order  giiarfied  upon  the 

k>  be  legally  settled  there,  and  that  they  merits  on  appeal  is  conclusive  between 

^l  provide  for  him.    Hie  statute  says,  the  two  parishes  :  if  confirmed  on  the 

^  wMi  hit  or  her  Aunily,  as  inhabitants  merits,  it  is  ftnat  and  concf  nsive  upon 

of  that  ptfisb;*'   and  as  aU  oUier  the  an»ealiDg  parisbcs  against  all  Uie 


PMm  are  bDuad  an  4ha  oartiacala  to 
nedve  hini,  so  the  parish  which  certi 
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what  reason  is  there  why  the  trath  of  the  case  should  oot  be 
inquired  into  ?  No  injury  is  thereby  done  to  the  third  parish;  no 
imposition  is  practised  upon  them  ;  neither  is  there  any  hsrdilMp 
in  it.  It  would,  indeed,  be  a  hardBhip  on  T.  partsby  who  acted  ot 
the  faith  of  the  certificate^and  who  were  boand  to  receive  thepaitiei 
mentioned  in  it,  if  the  certificate  were  not  conclusive  in  their  fmar 
against  Zr. ;  but  that  reason  does  not  extend  to  this  parish.  There- 
fore, on  that  ground,  and  on  the  principle  that  estoppels  are  not  ts 
be  favoured,  the  parish  of  L.  ought  not  to  be  precluded  from  inqoir- 
ing  into  the  truth  of  the  case ;  and  according  to  the  truth  of  the 
ease  it  appears,  that  the  pauper  E.  was  settled  at  the  place  of  her 
first  husband's  settlement.  I  am,  therefore,  of  opinion,  that  the 
order  of  Sessions,  as  far  as  it  respects  the  wife,  should  be  qoaihed; 
but  affirmed  as  to  the  child,  because  the  fair  conclusion  irom  tH 
the  facts  stated  is,  that  she  was  a  bastard.  —  Ashhumst  J. .  Ai  it 
appears  that  the  reason  given  for  the  decision  in  the  Homton  cue 
is  talse,  we  ought  to  establish  the  law  on  the  principles  of  good 
sense,  reason,  and  justice ;  and  they  concur  in  inducing  us  to  etf, 
that  the  certificate  ought  not  to  estop  the  parish  of  L.  froooi  shov- 
ing  the  truth  of  the  case.  It  ought  to  be  conclusive  on  that  funisli 
as  far  as  it  concerns  T.,  to  which  it  was  granted ;  but  there  is  no 
reason  to  extend  the  effect  of  the  oertiacate,  which  was  oalj  s 
contract  between  the  two  parishes,  to  a  third,  which  wasnotbooad 
to  receive  the  persons  mentioned  in  it.  —  Bullbr  J.  llie  im 
point  that  I  shall  consider  is  the  situation  of  the  daughter,  whs 
must  be  taken  to  be  a  bastard  on  the  facts  disdoeed  in  the  case. 
It  must  be  recollected,  that  we  do  not  proceed  by  the  same  nte 
when  we  are  determining  on  an  order  of  Sessions  as  on  a  spedsl 
verdict,  when  we  could  not  say  that  this  child  was  a  bastard  unlen 
the  jury  had  found  her  to  be  so ;  but  in  cases  made  at  the  Senioos 
we  are  to  consider  those  points  which  the  justices  made  belov, 
and  to  assist  them  in  drawing  the  conclusion  which  they  should 
have  drawn.  And  on  this  evidence  there  is-  no  doubt  but  that  the 
child  is  a  bastard;  she  was  even  so  considered  by  the  pareoti 
themselves,  who  baptized  her  as  their  child*  Then  with  respect 
to  the  motlier's  settlement,  I  agree  that  the  second  marriage  is  btd 
in  point  of  law,  and,  consequently,  the  woman  must  be  considered 
as  the  wife  of  tlie  first  husband ;  and  the  question  then  is,  What 
effect  the  certificate  has  with  respect  to  other  parishes  besides 
those  by  and  to  whidi  it  was  granted  ?  The  case  cited  of  Honi» 
V.  St,  Mary  Axe  (a)  certainly  goes  the  length  of  saying,  that  it  is 
(a)^n<0,p.6i9.  coodusive  as  to  all  the  world  against  the  parish  granting  it  But, 
note  (6.)  £^p  ^^  reasons  granted,  that  case  cannot  he  supported;  aadtfae 

•other  case  cited  of  AU  Saints  v.  St.  Giles  {b)  is  the  other  9tji 
ib)Ante,ph730.  ^^^  jg  founded  on  sound  reasoning;  there  it  is  said  that  a  corti- 
cate is  only  conclusive  as  between  the  two  parishes.  What  is  said 
hy  Lord  HoU  at  the  end  of  that  case,  namely,  that  a  certificate  ii 
mso  mighty  evidence  before  the  justices  as  to  all  other  parishes,  i< 
true  as  far  as  it  goes;  and  in  latter  cases  it  has  been  earned 
beyond  what  he  meant,  for  though  it  be  migh^  evidence  it  is  oot 
conclusive.  I  am  clearly  of  opinion,  that  the  authority  of  the 
case  of  AU  Saints  v.  St.  Giles  ought  to  guide  us,  and  that  pubiic 
convenience  also  weighs  very  strongly  on  that  side  of  the  questioa 
In  many  parts  of  the  kingdom  parishes  have  i  great  ofajectioo  t9 
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glinting  certificateB;  and  one  reason  is,  lest  they  iliould  be 
dierebj  concluded  as  to  all  other  parishes.    But  it  is  clearly  for 
the  benefit  of  the  public  that  the  granting  of  certificates  should 
be  encouraged ;  because  by  that  mean  a  pauper  is  enabled  to  gain 
s  livelihood  in  another  parish,  when  he  cannot  in  his  own ;  and  the 
more  generally  they  are  held  to  be  condnsiTe,  the  more  reluctant  > 
vill  parishes  be  to  grant  them  ;  but  if  they  be  only  conclusive  as 
between  the  two  pariahes,  the  use  of  certificates,  which  are  become 
Tery  beneficial^  will  become  more  general.    And  of  late  years  tliis 
Coart  have  proceeded  upon  the  same  principle  in  those  cases 
vbere  tliey  have  determined  that  a  certificate  is  discharged  by  the 
certificated  person  leaving  the  parish  to  which  it  was  given.—- 
Grosb  J.  The  case  of  Honkon  v.  St*  Mary  Axe  cannot  be  sup- 
ported, as  the  ground  on  which  it  proceeded  fails.    The  reason 
given  for  that  determination  was,  that  **  all  other  parishes  on  that 
'*  certificate  were  bound  to  receive  the  pauper  ;*'  but  that  is  not 
wsmmted  either  by  the  words  or  the  true  meaning  of  the  act  of 
[wrliainent.  (a)     The  words  are,  *<  that  if  any  person  shall  come  (a)8&9W.8. 
*'  ioto  any  parish,  and  bring  or  deliver  to  the  churchwardens,  Ac.  ^'^'  S '  • 
*<  of  such  parish  a  certificate,  Sec  such  certificate  shall  oblige  the 
"isid  parish  to  receive  the  person  mentioned  in  the  certificate 
"  whenever  be  shall  become  chargeable  to  the  parish  to  tohich  mch 
*<  certificate  was  given"     The  case  of  Ail  Saints  v.  St.  Giies  was. 
decided  according  to  the  true  meaning  and  interpretation  of  that 
ilfttote ;  and  a  later  case,  which  proceeds  on  fiilse  grounds,  ought 
not  to  overturn  it.    As,  therefore,  the  certificate  in  this  case  is 
only  conclusive  as  between  the  two  contracting  parishes,  it  appears, 
thst  the  woman  is  settled  at  O. ;  and  as  to  her  the  order  of  Ses« 
lions  must  be  quashed,  and  confirmed  as  to  the  child. 

742.  Rex  ▼•  Darlington,    T.  T.   82  6.  S.  4  T.  R.  797 J.  Af.,  a  certiSeirte 

the  grandfisther  of  the  pauper's  husband,  being  a  settled  inhabitant  only  includes 

of  D.,  came  into  the  parish  of  A*  S,  under  a  certificate  from  D.,  tfas  cerdficated 

dsled  ISth  Jtdff  1736.    Durins  his  residence  there  (amongst  other  "^^'^i^'li 

children)  he  had  a  son  named  T.,  who  lived  in  i4.  S.,  as  a  part  of  aren  wholiTe ' 

his  fiither's  family,  except  for  one  year,  during  which  he  lived  as  a.  with  him ;  but 

hired  servant  with  one  C.  in  A.  S. ;  after  which  service  he  re-  doct  not  extend 

tmed  to  his  father;  and  afWrwaids  married,  and  had  several  tograndchil- 

children,  and  (amongst  others)  2'.,  tlie  husband  of  the  pauper  ^'^' 

S.  M. ;  which  T.  lived  in  A.  &  till  the  time  of  his  death.    The  R«x  v.  Hemp- 

hatmentioned  T.,  when  of  the  age  of  14-  years,  was  hired  to  and  ^STHelth*" 

lived  as  a  servant  with  Mr.  B.  for  the  space  of  three  years  in  A.S*  ^^  ^763.  * 

/•  Af.,  the  grandfather,  some  time  before  the  grandson's  service 

with  B.,  returned  with  his  wife  to  D. ;  leavinff  behind  his  son  T., 

with  his  fanuly,  and  amongst  them  his  grandson  T.    «/•  M.,  the 

graadfiuher,  and  his  wife,  died  in  D.    Neither  S.^  the  pauper,  or 

sitber  of  her  children  has,  since  the  death  of  7".,  the  husband,  done 

sny  act  to  gain  a  settlement.  -*  Lord  Kenton  C.  J.  In  this  case 

two  questions  have  been  made ;  1st,  Whether  by  the  grandfiither's 

Ktnm  to  D.  there  was  an  end  to  the  certificate  ?    I  am  strongly 

inclined  to  :d]ink  that  that  was  not  an  abandonment,  {h)   If  all  the  (6)  See  Rex  r. 

fsmily  had  indeed  removed  back,  that  would  have  been  an  abandon*  Sudbury,  potf, 

nent ;  but  as  his  son  was  left  behind,  it  was  a  sort  of  pledge  that  ^^\ 

the  certificate  was  not  intended  to  be  abandoned.    It  is  not  necaa-  j,f^^^^,^s%,    ' 

*iry,  however,  to  determine  upon  that  point,  because  on  the  other  y^Av.  Newing . 

question  I.  am  prepared  to  give  a  decisive  opinion.    And  my.  ton,|HMi,pl.760. 
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«piiiioB  k  fonndtd  on  the  words  and  Mr  maantng  of  tiie  ftmtt 

8  ft  9  fT.  S.  e.  90.     By  the  words  of  that  act,  the  parish  to  wlridi 

the  certificate  is  granted,  is  obliged  to  receive  the  certificated  per- 

'son  **  together  with  his  or  her  family."   Now  what  is  the  fiur  le;^ 

import  of  the  word  ^'  family :"  it  is  true  that  in  construing  s  will, 

and  where  it  is  the  intention  of  the  testator  that  it  shall  exteoA 

beyond  **  the  immediate  children/'  it  may  hare  that  operation  t 

bat  that  is  not  the  sense  in  which  it  is  used  in  this  act.    In  cott* 

mon  parlance,  tlie  family  consists  of  those  who  live  nader  the 

same  roof  with  the  pater^amiUas  f  those  who  form  (If  I  msj  me 

the  expression)  his  fire-«ide.    But  when  they  branch  out,  ssd 

become  the  heads  of  new  estabHshments,  they  cease  to  be 

part  of  the  father's  family.    I  adasit  that  a  certificate  exteodi 

to  the  son,  on  account  of  the  positive  words  of  the  set  ef 

(a)  See  Rex  v.    perliament,  he  being  a  part  of  his  lather's  ftmily  (a) ;  but  when  he 

Sherborne,  aiitey  himself  becomes  the  head  of  a  family,  then  the  words  of  the  statute, 

pL7S3.  Rex       public  policy,  and  the  convenience  of  mankind,  require  thst  he 

o.Bnf,aM^       should  no  longer  be  considered  as  part  of  his  father's  faonly,  or  be 

^^B^dd^!^'  protected  by  the  certificate  granted  to  his  father*    I  am  not 

mue!nL7i6.    '  alarmed  at  the  argument  that  this  tends  to  the  separation  of  children 

from  theirparents;  for  that  is  usual  with  persons  in  that statieo of 
life,  who,  net  beioff  able  to  gain  a  livelihood  at  home,  are  obliged 
to  go  abroad  into  w  world,  either  as  servants  or  apprentteei,  alter 
they  have  passed  the  age  of  nurture.  It  is  as  beneficial  to  tbeoi- 
selves  as  it  is  to  the  community  that  it  should  l>e  so;  and  their 
parents  themselves  wiU,  if  they  judge  rightly,  form  the  same  jsdg- 
ment.  And  this  is  not  a  singular  instance  in  which  childrea  sie 
taken  firom  their  parents ;  fi>r  in  the  case  of  parish  apprenticeB^  the 
children  are  put  out  by  the  parish*oiicers,  under  the  auperiatend- 
ence  of  magistrates,  even  wtthout  the  consent  of  parents.  If  thii 
point  had  l^en  before  decided,  as  was  supposed,  I  should  have  sd* 
hered  to  the  decision ;  especially  as,  according  to  the  ohservstiea 
which  Lord  Man^iM  frelquently  made  upon  these  eases,  certaintf 
is  essential  for  the  guide  ef  the  justices  of  the  peace,  who  esny 
these  laws  into  execution*  But  I  am  not  aware  of  any  authori^ 
against  our  qunion ;  for  I  know  that  the  Taunton  case  wss  set 
considered  as  deciding  the  point,  that  a  certificate  extendi  to 
mrandchildren ;  and  this  J^oint  was  not  made  in  Rex  v;  Sf.  Mvy 
Wedport.  Giving  full  drect  to  the  certificate  as  far  m  the  weiJi 
of  the  act,  and  the  intention  of  the  legislature,  goy  I  tUnk  it  mecli 
with  its  boundary  line,  when  it  has  protected  the  family  of  the  ceiti* 
^^^^^'  ficated  person  (^);  that  is,  all  those  who  live  with  the  «c<rr^/to^ 
^175^7'^'^'    and,  consequently,  that  this  grandchild,  who  was  tne  son  of  the 

head  of  a  distinct  family,  was  not  prevented  gaining  a  setdeaieiit  if 
A*  &•  by  hiring  and  service— Bullsr  J.  This  case  gives  riae  to 
two  questions;  first.  Whether  the  certificate  were  at  an  end  bvtbe 
grandfather's  returning  to  D^f  Secondly,  Whether  mndehiMfce 
be  within  the  meaning  of  the  certificate  at  all?  On  Uie  firstpoiot, 
I  think  that  the  certificate  was  at  an  end  by  the  grsndfhmei^ 
return ;  it  was  originally  granted  to  him.  The  ouui  to  whom  i 
certificate  is  granted,  la  the  person  whom  the  legishilure  had  ^ 
view ;  and  being  gfanted  to  him  accovding  to  the  statute,  it  rigbtff 
inchides  his  family;  but  his  faanily  are  **  those  only  who  lirs  with 
•«  him."  And,  aa  it  happen  in  the  cooive  of  time,  that  sMoof  the 
tMdran  separate  fnm  the  father,  if  the  father  (lii^elf  retoni  to  thr 
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puriih  granting  the  certificate,  I  think  diat  the  derUicrte  ifl  «t  •»> 

end  as  to  all  of  them,  (a)    On  the  aecond  qeettion  I  perfectlj-  (a)  Rex «.  Sud- 

a^rae  with  my  Lord ;  and  as  be  has  gone  into  it  ao  Mly,  I  should  bury,  post* 

Dot  have  added  a  word  to  what  he  has  said^  had  it  not  been  thrown  pl*'^^^* 

oat  ID  the  argument  that  a  different  opinion  had  prevailed  in  Wtst-' 

miuhr  HaU^  aa  well  as  in  many  parts  of  the  country.     I  have 

oftea  heard  it  observed  by  Lord  Mansfield^  and  by  other  JudgeSi- 

that  it  would  have  been  a  fortunate  thing  for  the  public,  if  the^ 

Court,  in  deciding  on  settlement  cases,  had  adhered  to  the  strict 

kctsr  «f  the  acts  of  parliament,  witliout  entering  into  subtle  dis- 

qimitiens  upon  the  subject,  which  only  tend  to  perplex  the  gene- 

laiity  of  mankiad.    This  case  comes  before  us  without  any  decision 

upon  the  point  to  control  our  judgment.    And,  therefore,  it  must 

depend  on  the  meaning  of  the  several  statutes,  which  I  think  is 

desr.    Thefirstis8&9  fT.S.cSO.;  the  object  ef  wbieh  is  stated* 

in  kbe  preamble ;  **  Forasmuch  as  many  poor  persons  chargeable 

**  to  the  parish,  &c.,  where  they  live,  merely  for  want  of  work, 

**  woald  in  any  other  place,  where  sufficient  employment  is  to  be 

**  had,  maintain  themselves  and  families,  without  being  burdensome 

"  to  any  parish,  dice ;  but  not  being  able  to  eive  such  aecurity  as- 

*'iB8y  be  expected  upon  their  coming  to  settfe  themselves  in  anj 

**  other  place,  they  ace,  for  the  most  part,  confined  to  live  in  their 

^  owa  parishes,  and  not  permitted  to  inhabit  elsewhere,  though 

*^  their  labour  is  wanted  in  many  other  places,  where  the  increase 

**  of  manidactiires  would  employ  more  bands,"  Ac>    Therefore  it 

vis  intended  that  if  a  person,  who,  from  his  education  or  habits  of 

life»  could  not  get  a  comfortable  snbaistenoe  in  the  parish  where  he 

vat  settled,  though  be  could  support  himself  elsewhere,  he  should 

be  enabled  to  go  into  such  other  parish,  where  he  could  procure  a 

nbeiMence  by  bis  labour,  &c    The  statute  then  goes  on  to  enact 

that  the  pacish  to  which  the  oerfeifioate  shall  be  granted  '*  shall  be 

*^  obligsd  to  receive  and  provide  for  the  son  mentioned  in  the  cer« 

**  ttficate,  together  voHh  hu  or  herfamih^f  till  they  shall  be  charge- 

**  dble,  and  then  it  shall  be  lawful  for  an^  such  person,  and  his  or 

^  her  ckUdreth  though  bom  in  that  pariah,  not  hamng  otkertoise 

^  QC^red  a  l^al  settlement  tkere^  to  be  removed  to  the  parish  from 

**iAieiice  such  certificate  was  broi^t.''    This  act  is  tl^n  con- 

iood  to  the  person  to  whom  the  certificate  is  granted,  **  together 

"vith  those  who  reside  with  him;"  the  words  are,  **  together 

**  vith  his  fiunilr;"  namely,  those  ^*  who  constitute  a  part  of  his 

**  &mily  at  the  time  of  the  removal/'     Then,  under  thisact  of  par-^ 

jianient,  could  the  certificated  man  himself  have  gained  a  settlement- 

in  the  certificated  parish  ?    I  think  he  might ;  for  die  statute  says, 

dutt  when  he  is  chargeable  he  may  be  removed,  **  not  having  other- 

I'viae  acqniced  a  legal  settlement  there;"   which   necessarily 

inpHes  that  he  might  have  gamed  a  settlement  in  that  parish,  not* 

vithatandmg  the  certificate*    And  so  the  law  stood  till  the  passing 

of  a  subseqnent  act,  9  d^  10  fT.S*  c.  11. ;  by  which  it  is  enacted, 

**  that  no  person,  who  shall  come  into  any  pari^  with  a  certificate, 

**  shall  be  adtjndged  by  any  act  whatsoever  to  have  procured  a  legaT 

"  settlement  in  such  parish,  unless  he  shall  take  a  lease  of  a  tone- 

"  meat  of  the  vaioe  of  lOL  per  aiMwm,  or  shall  execute  some 

«  annual  office  in  the  parish,"  Ac.    But  in  this  act  there  is  not  a 

word  about  the  family  of  a  certificated  person ;  and  it  is,  therefore; 

competent  to  the  child^on  to  gain  a  settlement  there  by  ^nj  of  the 
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means  by  which  he  could'  acquire  a  settlement  before.  BU  (V 
think )  the  true  distinction  is,  that  so  long  as  the  children  of  a  cer*- 
tificated  person  continue  a  part  of  his  family,  they  cannotgain a 
settlement  there ;  that  is,  they  cannot  gain  a  derivative  settlenient 
through  him.  And  this  is  very  much  confirmed  by  the  itat 
12  Ann.  st  \,  c.lS.  § 2.,  which,  after  reciting  the  burdens  bron^ 
on  certificated  parishes  by  the  servants  and  apprentices  of  cemi* 
cated  persons  acquiring  settlements  there,  enacts  that  no  appren- 
tice bound  to,  or  servant  hired  by  and  serving  with,  a  certificaled 
person,  shall  thereby  be  adjudged  to  have  any  legal  settlemeot  io 
such  parish.  Now  if  the  relatives  of  a  certificated  person  were 
included  in  the  stat.  9  &  10  ^.  3.,  the  statute  of  Anne  was  niigatoi|. 
But,  inasmuch  as  the  former  act  did  not  extend  to  apprentioes  vA 
Rex  V.  Airre-  servants,  it  was  thought  necessary  to  add  this  clause  in  the  l%Am* 
too,  ante,  c.  18.,  to  prevent  their  gaining  settlements  in  the  certificated  psndi. 

pl.A96.  Therefore,  considering  this  question  on  all  these  acts  togetW,  it 

seems  perfectly  clear.  But  two  considerations  have  been  urge^ 
to  the  Court,  as  probably  productive  of  mischievous  conseooesM 
from  this  construction  of  the  statutes ;  first,  it  is  said,  that  tiie 
children  of  a  certificated  person  will  be  liable  to  be  removedf  ar 
being  likely  to  become  chargeable :  whereas,  according  to  Uieue^ 
sent  understanding  of  the  act,  they  cannot  be  removed  till  vuf 
are  actually  chargeable.  But  that  must  be  qualified  in  the  wq^  ^ 
liave  already  mentioned.  For  I  consider  it  thos^  "  that  yoa  cv* 
**  not  remove  the  son  of  a  certificated  person  while  he  reauaai » 
"  part  of  his  father's  family,  until  he  becomes  actually  charg^e: 
*^  but  when  he  has  quitted  his  father*s  family,  and  is  domiciM 
«<  elsewhere,  he  may  be  removed,  as  any  indiferent  person."  11» 
second  inconvenience  is,  that  persons  in  the  same  situation  witk 
these  paupers  will  be  removed,  and  thereby  many  of  the  miachirfM 
against  which  the  certificate-act  meant  to  guard,  willhiq^nen:  bit 
that  argument  only  applies  to  cases  where  a  certificate  hai  beet 
granted.  Whereas  it  the  certificate-act  were  to  extend  to  tkr 
grandchildren,  and  the  remote  descendants  of  a  certificated  perm* 
the  consecjuence  would  be,  that  no  certificates  would  be  graatrf 
at  all ;  which  would  be  much  more  injnrious  to  the  public ;  for  tbe 
reluctanpe  which  at  present  prevails  in  different  parts  of  the  coootrf 
against  granting  certificates  would  be  creatly  increased*;  and  tbof 
the  object  of  the  certificate-act  would  be  totally  frustrated.-^ 
Grose  J.  Upon  the  first  question,  Whether  or  not  this  certificite 
were  abandoned  ?  I  wish  to  be  understood  as  not  giving  aaf 
opinion :  it  is  a  nice  question,  and  before  I  determine  upon  iti 
*  should  wish  to  have  it  argued*  But  in  this  case  it  is  uantitiW 
to  consider  it.  ^  With  regard  to  the  other  question.  Whether* 
were  tlie  intention  of  Uie  legislature  to  include  granddiildren  inlh^ 
certificate?  I  have  no  doubt.  Without  repeating  all  the  leaiost 
given  by  my  brethren,  I  will  only  say,  that  I  am  deaxij  of  die  1000 
opinion  with  them ;  and  on  tliis  short  ground.  The  word  "  f^J 
is  used  in  the  first  part  of  the  act ;  and,  therefore,  the  operationor 
the  certificate  must  be  confined  to  the  family  of  die  person  ceitf- 
cated.  But  grandchildren  are  not,  properly  speaking,  of  the  fas^ 
of  the  grandnither,  but  of  his  son ;  for  when  the  son  bebomei  the 
head  of  a  new  branch,  and  has  children  of  his  own,  he  ceaiesto^ 
part  of  his  father's  family,  and  his  children  then  form  a  part  of  bi> 
own  family.     And  that  this  was  the  intention  of  the  legislatiire  ab» 
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ippeiB  from  the  word  *'  chiMren"  id  the  latter  part  of  the  aame 
secCioB,  where  it  it  used  as  tynoDymoiM  with  <*  family."  It  has« 
kowever,  been  objected,  that  by  this  coostructioa  of  the  act,  the 
gnadchildren  will  be  removed  from  their  parents  after  the  age  of 
nvture ;  to  which  my  answer  is,  that  whenever  such  a  removal  is 
is  contemplation,  the  father  of  those  children  may  himself  apply 
ibr  soother  certificate  for  him,  which  will  include  his  family. 

74S.  Rexy.  TetUrtwHj  E.  T.  3SG.S.  5  T.  R.  258 T.  W.^  the  A  certificate 

father  of  the  pauper,  «/•  W.^  was  a  settled  inhabitant  of  T.;  and  on  g<w>ted  to  A, 
tile  2Sd  April  1755,  he  and  his  family  were  removed  from  R.  to  T.  ^^  g  ^^^.. 
By  s  certificate,  dated  the  20th  day  of  June  1755,  duly  executed,  dren  by  name  •' 
the  inhabitants  o(  T.  aeknowledged  that  the  said  T.  fV.^  with  i/.»  B*8  residence  io 
kii  wife,  and  their  seven  children  by  name,  of  whom  «A,  the  present  the  cerdflcated 
psuper,  was  one»  were  inhabitants  legally  settled  in  7\,  when  they  V^  u  pn>- 
wieDt  and  resided  at  /{.,  under  the  certincate.    •/*  W^  the  pauper,  ^^  ^^^ 
Kred  with  Iiis  father  until  he  was  of  the  age  of  20,  when  he  let  him-  ^rwude  mar- 
lelf  to  D.,  a  farmer  in  i2.,  for  a  year,  with  whom  he  lived  for  that  ry  and  live  w- 
tisie  and  the  following  year.    Tne  year  after  the  pauper  lived  as  a  parate  from  his 
Uiourer  for  a  year  in  R.y  and  resided  with  his  father,  T.  W.^  there*  fati^* 
He  then  let  himself  again  to  D.  for  a  year,  and  served  him  that  ^'  «*  Bath- 

Eur  in  A.,  as  also  the  following  year :  when  he  again  returned  to  ^'^^J^* 
fsther  in  72.,  and  resided  with  him  12  months,  and  worked  as  a  ^  '* 
libourer,  and  then  married,  and  has  lived  in  R,.  ever  since,  but 
neter  with  his  father  since  his  marriage*  T.  fT.,  the  pauper's 
^her,  died  in  R.y  about  four  or  five  years  ago.  —  Lord  ksNTON 
C.  J.  The  decision  of  the  justices  at  the  Sessions,  io  this  case,  is 
1st  contrary  to  that  in  Rex  v.  Darlington  :  there  it  was  held  that 
thecertifi.cate,  which  was  granted  to  the  certificated  man,  extended 
to  bis  wife  and  family,  to  all  those  who  formed  a  part  of  the  family 
iiiihepater^familias  i  but  that  when  his  son  became  the  head  of  a 
lew  family,  and  had  children  of  his  own,  their  residence  in  the 
certificated  parish  was  not  protected  by  it.  But  here  the  pauper 
ii  mentioned  by  name,  io  the  certificate  itself;  and  he  has  never 
pined  any  aetuementy  or  lived  out  of  the  certificated  parish  since 
it  wss  given. 

74*.  Rex  V.  Hampton,  E.  T.  33  G.  3.  5  T.  R.  266.  —  In  the  A  certiacate 
y«r  1765,  •/.  D^  and  Af«  his  wife,  came  to  reside  in  the  parish  "tendsto  a 
flf  H.  under  a  certificate,  dated  the  10th  of  Augiut  1755,  granted  ^[^^'^ 
bf  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  gnmted. 
r.,  and  duly  allowed,  &c.  acknowledging  «/•  Z).,  and  M.  his  wife, 
ts  be  inhabitants  legally  settled  in  T*    After  the  granting  of  the 
certificate  Af.  jD.  died,  and  J.  D.  married  a  second  wife,  named 
Afiuy,  on  the  14th  of  April  1771,  with  whom  he  continued  to 
ffa&  in  H*  until  the  September  following,  and  then  died,  leaving 
Ibe second  Af«  D»  him  surviving,  who  continued  to  reside  in  the 
psrish  of  H.,  and  who,  on  the  8th  of  August  1791»  took  R*  an  ap- 
preatiGef  being  a  poor  girl  of  the  parish  of  ;S^.  M.,  who  was  regu- 
iarlybound  to  her  by  indenture  by  the  parish-officers  of  St.  M. 
ill  she  should  attain  the  age  of  21,  or  day  of  marriage.    The  ap- 
wentice  served  under  the  indentures  in  H.  upwarib  of  40  days, 
then  her  mistress,  the  second  M.  Z).,  died.  —  Lord  Kenton  C*  J. 
Fbe  question  arises  on  the  statute  12  Ann*  «i.  1.  c.  18« ;  and  it  is, 
Whether  the  pauper  could  gain  any  settlement  in  H.  by  serving 
there  under  the  mdentures  of  apprenticeship  to  the  second  wife 
>f  the  certificated  persons  from  T.  ?  and  I  am  of  opinioa  that  she 
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gaiBed  no  tettlement  there  by  such  Bervice.  It  has  been  doodei 
that  a  parish-certificate  extends .  to  thoae  who  were  not  ori^al^ 
included  in  it  as  members  of  the  flEmiily  at  the  time  when  it  was 

(a)Jnte,fiL'7SS.  given*    In  the  Sherhome  case  (a)  it  was  deterrained  that  chUdreoi 

bora  after  the  granting  of  the  certificate,  fiell  withb  the  proteclioD» 
if  it  may  be  so  called,  or  rather  (in  that  case)  the  disability  of  the 
certificate ;  and  that  they  could  not  gain  a  settlement  in  the  ce^ 
tificated  parish  by  hiring  and  service.  Now,  in  point  of  reaKNii 
I  cannot  distinguish  this  case  from  that  ;.for,  beyond  all  doubt,  tlie 
certificate  extends  to  the  second  wife ;  she  is  part  of  the  family  4 

{b)dtUet^,'iA2,  the  certificated  person.  In  the  case  of  Rex  v.  Derli!»gtim{b)wB 
said  that  the  certificate  only  extended  to  those  who  oonstitiitedt 
part  of  the  family  of  the  person  to  whom  it  was  given ;  and  wbca 
the  children  of  that  person  married  and  settled,  and  became  the 
heads  of  other  families,  the  families  descending  firom  them  c(mU 
not  claim  the  protection  of  the  certificate,  because  they  were  the 
members  of  a  difierent  family  from  that  to  which  the  certifictfi 
was  given.  But  I  think  that  the  case  of  Rex  v.  Sherborne  decida 
this ;  there  a  child,  born  after  the  giving  of  the  certificate,  wn 
held  to  be  included  in  it,  and  consequently  could  not  acquire  t 
settlement  in  that  parish  by  hiring  and  service ;  so  here,  the  W' 
cond  wife  was  ingrwed  into  and  formed  part  of  the  family  of  the 
pater'^amUias  ;  and  no  apprentice  or  servant  could  gain  a  settle* 
ment  by  serving  her  in  that  parish  to  which  the  certificate  vsi 
given.  -—  BuLLBR  J.  I  confess  this  case  strikes  me  in  a  diSerenC 
fight  from  my  Lord  Chief  Justice  ^  I  think  that  the  reasons  gifoi 
in  Rex  v.  Darlitigton  decide,  this  case,  and  prove  that  tbepsiipcr 
gained  a  settlement  in.H.  The  certificate  was  originally  gnotci 
to  A,  and  his  wife,  who  was  named  in  it ;  she  died,  the  basbsoi 
then  married  anoUier  wife,  who  survived  him ;  and  under  (he 
second  wife  this  pauper  claims  a  settlement  by  apprenticeship.  I 
agree  with  the  proposition,  aocordins  to  Rex  v.  Sherbonet  thiH 
when  the  husband  married  the  second  wife  she  became  a  pvisf 
his  family,  and  as  such  was  protected  by  the  certificate;  aodil 
she  continued  as  long  as  she  remained  a  part  of  his  fiuaily.  Bol 
I  consider  the  certificate  operating  in  favour  ^of  the  man  and  hit 
family,  as  long  as  any  of  the  members  of  it  remained  part  of  ha 
family :  but  when  the  husband  died,  the  wife  was  no  longer  a  part 
of  his  family,  but  might  have  been  removed  back  to  his  ptnikl 
and,  consequently,  any  person  servii^  with  licr  there  as  aa  i^ 
prentice  after  that  time  might  gain  a  settlement  by  such  appMr 
ttceship. —  Gross  J.  The  question' in  this  case  is,  Whetbier  the 
apprentice  of  the  wife  of  a  certificate  person,  married  to  bim  ate 
the  certificate  gra.nted,  and  taking  the  apprentice  after  her  h» 
band's  deatli,  gains  a  settlement  in  the  parish  to  which  thece^ 
tificate  was  given,  by  a  residence  of  40  days  in  that  parisb  oaikr 
the  binding  by  indenture  of  apprenticeship?  This  queatisndef 
pends  on  the  true  construction  of  8  &  9  fF.  S«  c.  SO.  §  1.;  8  &9 
JF.  S.  6. 11.;  and  12  Ann.  st.  1.  c.  18.  62.  By  the  first  of  theie 
(8  &  9  ^.  S.)  <'  If  any  person  shall  come  into  any  parish  or  ph^ 
"  there  to  reside,  and  at  the  same  time  bring  and  deliver  to  the 
•*  officers  of  the  parish  or  place  a  certificate,  thereby  omui^sD^ 
**  acknowledging  the  person  mentioned  in  that  certificate  to  be  sa 
<<  inhahitaRt  le^ly  settled  in  that  parish,  township,  or  pbce, 
''  every  such  certificate  shall  oblige  the  said  parish  or  phKe  to 
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« t^emfe  and  provide  for  die  person  mentioned  in  th^  ocrtifioei^t' 
^  t0gelher  with  his  family»  as  inhabiteots  of  that  pariah>  and  then' 
*<  and  not  before  it  shall  be  lawful  for  such  person  and  his  children^' 
"though  bom  in  that  parishy  not  having  otherwise  acauired  a^ 
**  ]eg^  settlement,  to  be  removed,  conveyed^  and  seCtlea  in  the- 
**  parish  or  place  from  whence  such  certificate  was  brought**'^ 
It  is  observable,  that  nothing  is  contained  in  this  act  reftpecting^ 
the  wife  of  the  person  named  in  the  certificate  (unless  she  is  her-' 
lelf  Dsmed),  but  as  she  may  be  considered  to  be  included  in  the 
words  **  his  family ;"  and  yett  undoubtedly,  in  law»  the  parish  giv-' 
ing  the  certificate  is  bound  to  provide  for  the  wife,  whether  she' 
be  luwaed  in  it  or  not,  or  whether  a  part  of  his  family  when  the 
eertificate  was  given ;  and  the  parish  to  which  Ihe  man  come» 
cuiDOt  remove  the  wife  from  the  husband,  resident  under  the  cer-* 
tificBte.    Upon  this  act  a  doubt  arose  by  what  act  a  person  com- 
ing to  reside  within  a  parish  by  virtue  of  a  certificate  might  prove 
t  legal  settlement;  and  in  the  very  next  year,  the  parliament 
psMed  an  act,  9  &  10  fV.S.  cAl^  to  obviate  the  doubt,  and  in 
the  preamble  stated  the  doubt  in  the  way  I  have  stated  it,  f .  e.  by 
what  act  a  person  coming  to  inhabit  or  reside  within  a  parish  by 
firtoe  of  any  such  certificate  may  procure  a  legal  settlement ;  and 
bjfthat  statute*  which  Mr.  Justice  Wright^  in  Rese  ▼•  Sherborne  {a)^  {a)Anu^\,'7S3. 
Gilh  declaratorv  and  explanatory,  it  is  enacted,  "  That  no  person 
**or  peisons  whosoever,  who  shall  come  into  any  parish  by  any 
^racii  certificate,  shall  be  adjudged,  by  any  act  wnatsoever,  to 
"  bare  procnred  a  legal  settlement  in  such  parish,  unless  he  oi; 
**  tbey  sbal]  really  and  bondjide  take  a  lease  of  .a  tenement  o£  thm 
^  value  of  10^  jjfr  annuntt  or  shall  execute  an  annual  office  m 
^  luch  parish,  being  l^lly  placed  in^sueh  office."    In  £.  15  G.  2* 
that  case  of  Rex  v.  sSerbome  came  on ;  and  it  arose  upon  the 
eoDstmetion  of  these  statutes*    The  question  was,  Whether  the 
NQ  of  a  certificated  person,  born  of  a  second  wife,  after  the  cer* 
tificate  granted,  could  gain  a  settlement  in  the  parish  into  which 
the  bther  came  with  the  certificate  by  service,  and  in  any  othar 
■ode  than  the  two  pointed  out  by  9  &  10  W.  3.,  i.  e.  renting  a 
tenement  of  10^  per  annumf  or  executing  an  <anoual  office  ?    It 
wai  held  that  the  8  &  9  fP*  3.  extended  net  only  to  the  certifi- 
cated man,  bat  to  all  his  family,  and  all  his  children ;  and  they 
held  that  this  child,  although  not  coming  into  the  parish  when  the 
&ther  came,  yet  being  afterwards  in  the  parish  as  part  of  his 
fitther^s  family,  was  within  the  above  statutes.    This  is,  in  effiect,  a 
determination  that  not  only  tbe  persons  named  in  the  certificate, 
hat  every  person  of  the  future  family  of  the  person  to  whom  it  is 
gmted,  are  within  the  above  statutes.    Tne  case  before  the 
Court  is,  Whether  a  person,  who  has  served  an  apprenticeship  to 
i  lecond  wife  married  to  a  certificated  man  after  he  came  into  the 
pvish,  and  when  she  was  his  widow,  thereby  gains  a  settlement  i 
The  case  of  an  apprentice  to  a  certificated  person  is  provided  for 
^  10  Ann.  St.  I.e.  18.,  the  preamble  of  which  is  thus ;  I  read  it, 
bccaose  an  argument  arises  upon  it,  which  mppeeucB  against  my 
opinion  in  the  present  case :  *'  Whereas  many  persons  obtaining 
''and  bringing  such  certificates  do  frequently  take  apprenticea 
"  beimd  by  indenture,  and  hire  and  keep  servanu  by  the  year, 
I'  who  by  reason  of  such  apprenticeships  and  services  do  gain 
"  settlements  in,  and  become,  a  great,  burthen  td,  sach  parishes^ 
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**  See*  though  such  matters  eomin^  widi  tucfa  certificates  have  bf 
*<  tirtiie  thereof  no  setdements  in  such  parishes ;  for  nmaij 
^*  thereof  it  is  declared  and  enacted,  That  if  any  person  whstMK 
<«  ever,  who»  upon  or  after  the  244h  June  1712,  shall  be  snap- 
^*  prentice  bound  by  indenture,  or  shall  after  the  said  24di  of 
**  June  be  a  hired  servant  to  or  with  any  person  whomsoever, 
**  who  did  come  into  or  shall  reside  in  any  parish,  towmhip,  or 
**  place,  by  means  or  licence  of  such  certificate,  and  not  sfter- 
**  wards  having  gained  a  legal  settlement  in  such  parish*  such  ap- 
**  prentice  by  virtue  of  such  apprenticeship,  indenture,  or  binding, 
**  and  such  servant  by  being  hired  by,  or  serving  as  asemntsi 
**  aforesaid  to  such  person,  shall  not  gain,  or  be  adjudged  to  hsve^ 
^*  any  settlement  in  such  parish,  township,  or  place,  by  resioatf 
**  such  apprenticeship  or  binding,  or  by  reason  of  such  kina|<r 
**  servic^^iherein,  but  every  such  apprentice  and  servant  m 
**  have  his  and  their  settlements  in  such  parishes,  towidiipi,  <ir 
**  places,  as  if  he  or  they  had  not  been  bound  apprentice  or  ap* 
**  prentices,  or  had  not  been  a  hired  servant  or  servants  to  m 
«  person  as  aforesaid."  The  question  then  ie,  Whether  the  wtdov, 
to  whom  the  pauper  was  an  apprentice,  came  into  or  reaidsd  ia 
this  parish  by  means  or  licence  of  the  certificate  given  to  her  hui* 
band  ?  The  case  I  have  cited  goes  a  great  way  to  determine  thii; 
die  child,  bom  after  the  certificated  person  came  into  the  pariihi 
was  considered  vnthin  the  statute  of  fK,  because  be  was  paitof  Ui 
family,  and  resided  as  part  of  the  family  in  the  paridi ;  so  bore  the 
widow  had  been  equally  a  part  of  the  family  of  the  certificated  po^ 
son,  had  as  such  communicated  to  her  her  husband's  settlemeoti 
could  be  removed  with  her  husband  to  that  settlement,  and  do  where 
dse ;  and,  therefore,  her  case  seems  to  me,  upon  principle,  not  tobe 
distinguishable  from  the  case  of  her  child  ;  if  it  can,  this  is  reoia^ 
able,  that  the  mother  can  be  removed,  although  the  child  caaaeti 
and  that  the  apprentice  to  the  child  can  gain  no  settleoMili 
although  it  is  argued  that  the  apprentice  to  the  mother  can.  Hm 
case  comes  directly  within  the  words  of  the  enacting  clause  of  tin 
statute  of  Anne^  which  are  **  the  apprentice  or  hired  serfsstti 
«<  any  person,  who  did  come,  or  shall  reside,  in  any  pariah  bj 
i<  means  or  licence  of  such  certificate."  When  this  wonsn  b^ 
came  the  wife  of  the  certificated  man,  and  part  of  his  fiuBi|7i  iht 
had  a  right  as  such  to  reside  there,  and  was  there,  as  the  chiUh 
the  case  oited  was,  by  means  or  licence  of  the  certificate.  It  n*f 
be  said,  that  the  words  of  the  preamble  state  the  case  of  pcfNSt 
obtaining  and  bringing  such  certificates ;  the  answer  is,  that  ibt 
words  of  the  enacting  clause  very  widely  extend  the  case  to  pc^ 
sons  coming  or  residing  in  the  parish  by  means  or  licence  of  tbe 
certificate,  for  an  obvious  reason,  that  it  might  extend  to  ibe 
apprentices  and  servants  of  the  children  of  certificated  P<^ 
bom  after  the  father  comes  into  the  parish ;  that  it  may  extesd 
to  the  case  of  an  apprentice  to  a  second  wife  not  named  is  the 
certificate,  who  may  happen  to  be  living  in  a  parish  inXosdtfs.  s 
Jeme  eoie  trader,  and  other  cases  of  the  like  sort.  It  may*  ^ 
wise,  be  said,  that  at  the  time  of  the  service  she  is  not  to  beiaw 
to  be  residing  by  means  of  the  certificate,  because  her  ^"^^ 
was  dead :  but  she  is  to  be  considered  as  much  resident  tfaere^ 
means  of  the  certificate  as  the  diild  in  the  case  cited  W8s;«|[ 
was  part,  of  her  husband's  family,  and  is  neither  to  be  rcnotH 
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from  fbe  odMr  ptorC.  of  it,  nor  |o  be  ditdogulihed  fiofn  it.  From 
diaie  statutes  the  principle  and  policj  of  the  law  is  this ;  to  enable 
men  who  can  get  a  livelihood  in  a  parish  to  which  they  do  not 
b^i^,  and  cannot  get  one  in  that  to  which  they  do  belong,  to  go 
to  the  former.    The  law  obliges  the  former  parish  to  receive  a 

Erson  belonging  to  the  latter  and  his  family,  if  he  bring  with  him 
\  certtficate  of  the  parish  to  which  he  belongs  ;  and  sach  person, 
sod  all  his  family,  shall  reside  in  the  parish  to  which  the  certificate 
if  given  till  they  are  chargeable :  and  then,  and  not  before,  can 
they  be  removed.  In  return,  tbe  law  holds  out  to  the  parish 
tidtmog  the  person  and  his  family  with  the  certificate  an  indem- 
nity, that  neither  he,  nor  any  part  of  hb  family  that  then  is,  or 
Imsfter  shall  be,  shall  bring  any  burden  upon  die  parish.  The 
widMr,  at  the  time  of  his  death,  was  a  part  of  the  fkmily,  and  so 
tsatinoed  till  she  married  asain,  or  deserted  the  right  she  had 
HUda  the  certificate.  And  &is  is  an  answer  to  a  question  put  at 
tlis  bar,  whether,  if  she  had  married  again,  her  husband  could 
hare  been  considered  as  resident  under  the  certificate  I  Certainly 
int.  After  her  marriage  she  takes  her  husband's  settlement; 
opoQ  a  second  marriage  this  is  g^ne,  and  she  has  her  second 
htNbaad's,  and  not  her  first  husband's  settlement*  And  when  it 
is  said,  that  she  resided  under  t-he  husband's  certificate  onlv  during 
his  Kfe,  I  sav  it  is  otherwise ;  she  is  resident  as  the  cnild  was 
raident ;  and  this  has  been  determined  to  be  as  part  of  his  familv» 
ud  as  such  under  the  certificate  as  well  after  as  before  his  death. 
Gdasidering  this  woman  as  part  of  her  husband's  family,  she  came 
ints  tbe  parish,  or  was  resident  there,  by  means  or  licence  of  the 
certificate:  the  apprenticeship  to  her  was,  therefore,  within  the 
words  of  the  12  Jnne,  It  was  a  burthen  brought  by  such  resi- 
dence in  the  parish  to  which  the  certificate  was  given,  and  against 
vhicb,  upon  the  principle  of  all  the  acts,  the  parish  certifying  the 
hoibaad  to  belong  to  them  ought  to  indemnify  the  parish  receiving 
the  husband,  as  a  burthen  brought  upon  it  by  his  wife;  and, 
therefore,  the  rule  to  set  aside  the  order  of  Sessions  ought  to  be 
nade  absolute. 

745.  lUx  V.  Storringtany   H.  T.    37  G.  S.    7  T.  R.  IBS.  — In  Acertiiicatii 
1778,  the  pauper's  father,  «/.  C,  then,  and  for  some  years  before,  gnated  to  s 
hsTing  been  resident  in  S^  with  his  wife  and  three  children,  viz.  ^^'  moOiw, 
fts  pauper,  aged  about  14,  and  two  younger  children,  was  removed  ^  children^' 
by  order  oi  two  justices,  with  his  wife  and  the  said  two  younger  name^doef  not 
chfldren,  to  P.,  from  whence  he  shortly  after  returned  to  <S.,  with  extend  to  an 
s  certificate  from  P.,  regularly  executed  and  allowed,  acknow-  elder  cliild,wh© 
ledging  him,  his  wife,  and  the  two  younger  children,  by  name,  ^^^l^^f^^ii^ 
to  be  inhabitants  of  P.;  but  the  pauper  was  neither  included  in  f^^nier*! h^M 
the  order  of  removal  or  in  the  certificate ;  the  parish-officers  of  <S«  at  Uie  time,  and 
htring  declared  upon  the  examination  of  the  father  before  the  wbomUieperiih 
insgistrates  previous  to  his  removal  to  P.,  that  as  the  pauper  got  did  not  intend 
his  own  living,  they  had  nothing  to  do  with  him.    The  pauper,  at  ^  remote, 
the  time  of  this  examination,  and  for  some  time  before,  and  also 
tfter  the  father's  return  with  the  certificate  to  S.  (as  above  stated), 
<uitii  the  time  of  the  yearly  hiring  and  service  hereinafter  stated, 
iQpported  himself  entirely  by  his  daily  labour,  and  lodged  and 
hssrded  at  his  father's  house  in  S^i  for  which  he  paid  his  father  5s. 
per  week.    About  two  years  after  the  father's  return  to  8.  with 
the  certificate!  and  while  tbe  father  continued  to  reside  imder  it. 

s  8  3 


^9Q  09  CBBTITIOATBS*  [Cb.X. 

the  pauper  being  then  about  16  years  of  age»  hired  himMlffera 
year  to  B.,  of  S.,  whom  he  had  prerioosly  serred  for  some  tmie 
as  a  day-labourer,  and  serred  the  year  out ;  after  which  he  agiin 
worked  for  himself  as  a  day-labourer,  and  lodged  and  bosraed 
with  his  father  on  the  same  terms  as  before  his  service  with  A, 
until  he  married ;  and  from  the  time  of  his  marriage  he  coDtiooed 
to  reside  at  S. ;  but  not  having  done  any  act  to  gam  a  setdenesti 
other  than  as  aforesaid,  until  the  28d  of  Januury  last,  when  he 
became  actually  chargeable,  he  was  removed  by  the  present  order, 
with  his  wife  and  family,  to  P.  —  Lori>  Kewyoh  C.J.  h 
deciding  this  case,  I  wish  not  to  disturb  any  of  the  aathoritki 
that  have  been  cited ;  but  my  opinion,  in  this  case,  proceeds  on  iti 
own  particular  circumstances.  Consider  the  sitnatioti  of  tiiii 
ftimily,  the  father,  mother,  and'  two  of  the  younger  chiMres, 
who  had  been  resident  at  iS.,  were  removed  by  an  order  of  juiticei 
to  P. ;  but  to  fS'^t  them  an  opportunity  of  returning  to  S.,  the 
parish-officers  of  P.  were  applied  to  for  a  certificate,  which  wv 
accordingly  given.  Now  before,  and  at  the  time  when  this  cer- 
tificate was  <H>tained,  the  pauper  had  worked  as  a  day-lsboorer, 
received  his  wages  for  his  own  use,  had  lodged  in  nis  falhef'i 
house,  and  paid  a  weekly  sum  for  that  accommodation.  The 
form  of  the  certificate,  too,  is  material ;  it  was  granted  to  the 
father,  the  mother,  and  the  two  younger  children ;  but  the 
pauper  was  nbt  mcluded  either  in  tlve  order  of  removal  or  is  the 
-certificate,  nor  was  it  the  meaning  of  the  parties  to  inclode  Ma. 
If,  indeed,  he  were  under  the  disability  of  gaining  a  settlenestbj 
the  9  &  10  fr.  S.,  to  be  sure  this  is  not  one  of  the  modes  allowed 
by  that  act.  But  the  question  is,  Whether  he  is  to  considered  si 
a  certificated  person?  Generally  speaking,  if  a  certificste  he 
granted  to  the  head  of  a  family,  it  extends  to  all  the  members  sf 
that  family;  but  it  is  competent  to  the  parties  themselves  to  nsr* 
row  the  extent  of  a  certificate ;  and  the  certificate  in  qoestioB 
seems  to  have  been  especially  framed  for  the  purpose  of 
excluding  the  pauper  fi'om  the  operation  of  it.  It  u  not  ceo* 
ceived  in  general  terms,  but,  after  mentioning  the  father  sid 
mother,  it  goes  on  to  specify  the  two  younger  children,  ondtbog 
the  pauper,  who  was  the  eldest :  and  it  Us  a  known  maxim,  e^ 
pressio  unius  est  exdudo  aUerius*  Therefore,  on  the  paiticoiff 
circumstances  of  this  case,  I  imi  of  opinion  that  the  pauper  vsi 
not  resident  at  S.  under  the  certificate,  and,  consequeatlj)  wsi 
not  disabled  from  gaining  a  settlement  there  by  hiring  and  senice; 
but  I  desire  to  have  it  distinctly  understood,  that  I  do  not  by  this 
decision  mean  to  shake  the  authority  of  any  of  the  former  cases^T* 
Grose  J.  The  question  is,  Whether  the  pauper's  residesce  ifl 
S.  were  or  were  not  protected  by  this  cerbficate.'  ibr,  if  it 
were  not,  he  is  now  settled  in  that  pariflh.  A  certificate  osly 
protects  three  classes  of  persons;  those  who  are  named  io  it; 
those  yho  are  part  of  the  family  of  die  certificated  person  when 
it  is  granted;  and  his  children  bom  in  the  certificated  parish 
after  that  time.  Now,  the  pauper  certainly  does  not  conie 
within  either  of  the  first  or  the  tnird  dass.  Nor  was  he  part  of  his 
ihther's  family,  as  far  as  respects  the  certificate ;  for  the  cer- 
tificate does  not  mention  his  name^  though  it  does  mestion  the 
names  of  the  younger  children;  and  the parish«K)fficer8 declared 
that  he  was  not  included  In  the  former  order  of  removali  vhich 
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«»  the  oecsnoD  of  this  oerttficate,  becaufle  he  ivies  oepable  of 
gaiiuog  a  livelihood  for  himself*  All  the  parties  interested  con- 
sidered the  pauper  to  be  m  Juris  when  the  certificate  was 
giraiitedy  andy  therefore*  it  was  not  meant  to  include  him ;  he  was  * 
Bot  a  part  of  his  fiitber's  family  for  the  purposes  of  the  certificate. 
—  Lawbxncs  J.  The  stat.  9  &  10  fT.  S.  c.  11.  has  restrained 
those  persons,  who  come  into  any  parish  by  virtue  of  a  certificate^ 
from  gaining  a  settlement*  except  in  one  of  the  two  modes  there 
iwinted  out ;  and  it  meant  to  restrain  those  persons  whom  they 
codd  not  remove.  Then  the  question  is*  Could  the  pauper  have 
been  removed  from  8.  notwithstanding  the  certificate*  and  would 
tiie  certificate  have  been  conclusive  on  the  parish  of  P.  as  to  liim  ? 
It  certainly  would  not  have  concluded  them*  becanse  it  appears 
tliat  it  was  intended  to  exclude  him  from  the  certificate  at  the 
time  when  it  was  granted*  Therelbrei  if  it  would  not  have  been 
eonclusive  on  the  pariah  granting  the  certificate*  it  seems  to  foUow* 
daittbe  pauper  gained  a  settlement  in  S.  by  hiring  and  service. 

746.  Rex  v.  Maikom,  T.  T.    37  G.  3.    7  T.  R.  362 — M.  C«*  A  certificate 
sisgle  woman*  being  settled  at  M.*  and  being  then  pregnant  of  an  agreeing  to  re- 
illegitimate  child,  Uiat  was  afterwards  bom  a  bastard*  went  to  <=Jfive  the  ^non 
a  in  1738,  under  a  certificate  from  ilf.*  in  which  the  parish-  |^*an  unm«- 
officers  of  M.,  for  themselves  and  their  successors*  with  the  con-  ried  woman,' 
lent  of  the  parishioners*  engaged  to  relieve  and  receive  M.  C*  and  the  child  of 
vitk  the  child  of  which  she  was  then  pregnant,  and  all  other  which  she  was 
cirildren  that  she  might  thereafter  have,  until  she  or  they  should  ^?^r^^°^ 
acquire  a  subsequent  settlement*  whensoever  she  or  any  of  them  ^^n^^ea^ 
jbmtid  become  chargeable  to*  or  ask  relief  of*  their  parish.   M.  C.  might  afler- 
rended  in  C.  under  that  certificate  until  her  death,  and  in  1746  wards  have, 
bad  the  present  pauper  {R,  C.)*  an  illegitimate  child*  who  con-  does  not  extend 
tinued  to  reside  m  C.  until  the  present  order  of  removal*  without  ^^  Pf^^^^ 
hsTing  done  any  act  to  gain  a  settlement  for  himself.  —  Lorp  ^i yeMsaftcrT 
KsKYOK  C.  J*    It  is  not  now  necessary  to  question  the  propriety  ^g,^s. 

of  the  decision  in  Rex  v.  Ijtdey*^  {a)  That  certainly  went  much  fa)AtU€t'^\.'J9». 
beyond  the  former  cases  on  this  subject.  However,  that  is  dis- 
tinguishable from  the  present  case.  That  only  extended  to 
the  child  with  which  the  woman  was  then  pregnant;  and  a 
child  tVi  ventre  ea  mere  is  capable  of  being  described.  But  this 
child  was  not  born  until  eight  years  after  the  certificate  was 
granted;  and  being  ille^timate*  he  is  not  included  within  the 
general  words  in  the  certificate*  which  extends  only  to  legitimate 
children. 

747.  Rex  t.  Baiheastaih  H.  T.  40G.  3.  8  T.  R.  446.  —  E.  G.  the  if  a  parish  cer. 
gcandfather  of  the  pauper,  being  settled  at  Batkeaston,  went  to  live  tificatc  ^ 

m  B.  under  a  certificate  from  Batheaston  dsned  Oetober  2l8t  17^7,  grwtedtoAand 
certifying  the  said  E.  G.*  Deborah  his  wife,  and  E.  and  T.  their  y,  chUdren  hy 
ckUdreHj  to  be  parishioners  of  and  legally  settled  in  Batheaeton.  juaae,  the  resU 
£.  the  son  named  in  the  certificate,  now  80  years  of  age*  continued  denceofB  and  of 
to  live  with  his  father  m  B.  until  his  marriage.    He  was  married  ^/arm/y  in  the 
there  and  had  issue  H.  G.  the  pauper.     The  pauper  at  the  age  "^^^"^^ 
of  16  was  hired  to  Mrs.  S.  in  B.  as  a  yearly  servant,  and  lived  JT i  "JSdVwn 
with  her  upwards  of  a  twelvemonth.    He  then  worked  at  day-  of  b  (not  hav- 
work  in  B,,  then  in  C.  parish*  sleeping  constantly  at  his  father's  ing  been  eman- 
in  B. ;  and  afterwards  when  of  age  he  lived  several  years  with  cipated)  cannot 
R>p,  in  B.y  under  a  yearly  hiring  at  5l.  5s.  a  year  and  vails ;  after  ^^^^^^ 
which  service  he  married  his  present  wife*  by  whom  he  had  the  ™^ 
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cec^Ukated  children  mentioned  in  the  order  of  removal.  The  qoettioafor  dif 
P|^  by  hiring  consideration  of  the  Court  is,  whether  the  pauper  by  such  htriig 
andterrice.  ^^^  service  gained  a  settlement  in  A  —  Thb  Court  said,  tlat 
(a)^iii^pl.74S.  ijjg  distinction  was  taken  in  Rex  v.  Testerton  (a)  between  those  cam 

where  the  cenificate  is  granted  to  a  person  and  his  family  geseraiiy 

and  those  where  the  son  is  mentioned  by  name  in  the  certificate; 

that  in  the  former  a  grandson  is  not  within  the  protectioa  of  the 

certificate,  but  that  m  the  latter  where  the  son  is  named,  hm 

family  until  they  are  emancipated  are  within  the  protection  of 

the  certificate,  not  as  the  grandchildren  of  the  ormcipai  penos 

mentioned  in  the  certificate,  but  as  the  family  and  children  of  tk 

son,  who  is.  also  named  in  the  certificate;  and  therefore  tkej 

thought  that  the  case  of  Rex  v.  Testerton  ought  to  goteni  tw 

present  case.  —  Per  Curiam  :  Order  of  Sessions  confirmed. 

AoertificAte  748.    Rex  \.  JJUesthorpe,   H.T.MG.S.  8  r.A.4€5.— Tvi 

granted  by  the    justices  removed  T,  S^  E.  his  wife  and  their  two  diildron,  froa 

B"*k°^1e^     17.  to  P.;  the  Court  of  Quarter  Sessions  quashed  die  ordtr, 

ioff  C  and  dT'  ^^^  Stated  thf  following  case  for  the  opinion  of  this  Court,   /n 

^wUeand  '     the   mother  of  the  pauper  7\S*,  whose  maiden  name  was  Tt 

their  children,     was  married  about  40  years  ago  to  one  R^  whose  settlement  vn 

to  be  their  pa-     at  the  parish  of  //.,  and  who  enlisted  for  a  soldier  a  short  tiae 

rishioners,  is       after,  and  was  never  after  seen  by  the  said  F.  his  then  wife.    8he 

between^thepa-  hearing  that  he  was  dead,  about  seven  years  after  married  J. & 

riahesof  A  and    the  father  of  the  pauper  T*  S  ;  and  about  two  months  after  nek 

B,  though  D      marriage  they  applied  to  the  parish  of  P,  for  a  certificate,  whs 

were  not  the       granted  one  to  IJ.%  acknowledging  the  said «/.  S.,  Af.  his  w^,  and 

Jegal  wife  of  C  ^^^i^,  family,  to  be  their  inhabitants  legally  settled  in  that  pvidi. 

It  was  proved  that  the  original  husband  of  Af.  JP.  (D.  ^•)  was  ilife 

-and  came  home  after  the  said  Af.  ^.'s  marriage  with «/.  S.  T.  S^fSx 

pauper  was  bom  during  the  cohabitation  of  the  said  jlf.and«f.&i 

and  after  thesaid  certificate,  in  tlie  parish  of  (/.*— BsAUCLBRKhsfing 

on  a  former  day  obtained  a  rule  nm  to  quash  the  order  of  Seniooii 

that  rule  was  now  made   absolute  without  opposition.— Ptt 

Curiam  :  Order  of  Sessions  quashed,  (b) 

The MCtlement        74.9.  Rex  v.  Leek  WotUm,  T.  T.  52G.S.    \eEaet,i\%.^l^ 

•*^"**^1Sa*"^  moval  from  L.  to  Af.  —  Order  quashed,  subject,  Ac.  -  The  pas- 

wi^  hh^^     per's  father  being  resident  at  M*  applied  to  L.  for,  and  the  panh 

under  a  oertifi-    officers  there  granted  a  certificate,  bv  which  they  acknowledgarf 

cate  as  part  of     him,  his  wife,  J.  (the  pauper),  and  other  children  by  name,  tok 

the  father*!  fa-    their  inhabitants,  and  legally  settled  in  their  parish  of  2#.    «/•  w 

h2^'"°'w"^  then  about  12  years  of  age,  and  resided  with  his  father  at  ilf^  a^ 

a^^^seS^^t    continued  to  reside  with  him  there  on  a  tenement  of  the  vslneaf 

of  bit  own,  10/.  a  year,  five  years  after  the  granting  of  the  certificate,  bat 

shi/b  with  the     never  gained  any  settlement  in  his  own  right  (c).  —  In  snppoft 

Mttlemcntof      of  the  order  of  Sessions  it  was  contended,  that  as  the  paopar 

*«  f!*^^"  **"*  was  named  in  the  certificate  he  could  not  gain  a  derivative  lettle- 

S£  tho^h^    ment  in  the  certificated  parish  from  his  father;  and  R.  v.  Tit^ 

such  son  were     ^*  (<^)>  ^^^  ^«  ^-  Botheaeton  (e)f  were  cited  as  in  point.— Oo  tbe 


(6)   Ftdtf  R    9.  Tostock,  atUe,  pi.  tion  thatit  waanotmadtattteSariil 

7S9.  B.  01  Headoom,aiii«,  pL  734.  It  ww  also  objected  dMt  there  wm  » 

(c)  It  was  also  stated  in  the  case,  that  new  taking  of  a  lease  of  the  tencsMtf 

the  paupers  removed  were  not  inhabit-  after  the  grant  of  the  certificate;  M 

ing  at  the  time  in  the  parish  which  Le  Blanc  J.  referred  to  Rex  v.  Hd- 

proeured  the  order;  hut  the  Court  said  dern,  anle,  pi.  74a 

H  was  a  smflicient  answer  to  lUs  oljec-  td)JtUd,  pL74Sl    (•)AliHil.W^' 
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idler  ticle  the  cases  of  Rex  y.  CM  Ashon  {a ),  and  IL  ▼•  Bedding*  nniMd  ihHm 
l0a(i),  were  relied  on.  —  Lord  Ellsmbobouoh  C.J.  When  c^^^c*^ 
there  are  confliaing  decisions  upon  the  construction  of  a  statute,  (a)^n/0,pL685. 
the  Court  must  refer  to  that  which  is  and  ought  to  be  the  source  (fr}^nie,pU84. 
of  ali  such  decisions^  that  ii,  the  words  of  the  statute  itself.  Some 
csKS  have  been  cited  upon  this  occasion  which  are  certainlj  of 
great  weight ;  but  which  are  in  contradiction  to  the  prior  cases 
of  CM  Ashion  and  Deddington  ;  and  therefore  the  Court  are 
obliged  to  refer  to  the  fountain-head  of  all,  the  statute,  to  see 
which  of  them  most  correspond  with  the  words  of  it ;  and  upon 
the  best  eonstderation  I  think  that  the  cases  of  Cold  Ashion  and 
Deddinffon  range  more  strictly  within  the  words  of  the  stat. 
8&9  ^.3. 0.S0.  and  9  &  10  W.^.  c.  11.  The  second  of  these 
statutes  recites  the  former,  which  empowers  the  granting  of  such 
oeitificates  to  provide  for  the  person  mentioned  in  the  certificate* 
vitb  his  or  her  fiumlj ;  and  the  legislature  evidently  meant  tlurt 
the  certificate  should  be  entire  to  protect  the  pater^amUias  and 
his  family,  whether  named  or  not ;  and  the  naming  of  any  of  the 
family  is  a  mere  matter  of  convenience,  in  order  the  more  easily 
to  ifkntify  them,  but  it  is  not  directed  to  be  done  by  the  legis- 
lature, nor  are  any  powers  taken  away  from  or  given  to  such 
children  on  account  of  their  being  named  or  not  named  in  the 
certificate.  The  stat.  8  &  9  fV.  S.  sajrs,  that  when  any  person 
coming  to  inhabit  and  reside  in  any  parish,  shall  at  the  same  time 
hHoff  and  deliver  a  certificate  to  the  parish-officers,  thereby  own- 
log  me  person  or  persons  mentioned  in  the  certificate  to  be  an  in- 
kabitant  or  inhabitants  in  the  parish  certifying ;  every  such  cer- 
tificate  shall  oblige  the  parish  to  provide  for  the  person  men- 
tioaed  in  the  certificate,  together  wUh  his  or  her  fiunily,  when 
chargeable.  Now,  the  person  to  be  named  in  the  certificate  is» 
^  paierr/amiliaSf  with  his  family,  if  he  happen  to  have  any ;  and 
^,  and  not  be&re,  it  shall  be  lawful  for  any  such  person  and 
his  or  her  children,  Sec  to  be  removed.  I  am  aware  that  the 
word  such  is  not  in  the  enacting  part  of  the  clause ;  but  I  think  it 
must  to  complete  the  sense  be  incorporated  there,  betne  in  the 
tatecedent  part  of  the  statute.  The  scope  and  object  of  the  act 
vss  to  protect  the  residence  of  a  father  or  mother  coming  with 
their  family  into  another  parish,  without  casting  a  burthen  upon 
it>  or  enabling  them  to  gain  a  settlement  there  except  in  the 
two  ways  mentioned.  There  is  nothing  in  the  act  which  requires 
the  nomination  of  the  constituent  parts  of  their  family,  and  it  is 
siere  artificial  reasoning  which  makes  the  distinction  between 
<ucb  of  the  children  as  are  and  such  as  are  not  named  in  the  cer- 
tificate ;  a  distinction  which  the  act  itself  does  not  make*  Then 
M  the  child  though  named,  was  still  to  be  considered  only  as  a 
coDstituent  part  of  the  family,  it  brings  it  to  the  question,  Whether 
he  was  ousted  of  his  derivative  settlement  from  the  father  ?  Upon 
that  point  I  think  the  language  of  Lord  MansfiM  is  foundea  in 
wesson,  and  not  opposed  by  the  act,  that  the  children  of  all  parenta 
most  have  the  settlement  of  the  father  until  they  acquire  another 
for  themselves.  I  think,  therefore,  that  the  pauper,  in  this  case* 
GonUnuiDg  part  of  his  father's  family  at  the  time,  derived  the 
settlement  from  him,  and  was  not  repelled  from  it  by  the  cir- 
camstaoce  of  beine  named  in  the  certificate.  —  Gbosb  J.  agreed. 
"^Le  Blanc  J.  The  Sessions  have  sent  this  case  for  the  opinion 
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(a)^ii/^,pL74S. 


(c)iffiitf,pl.684y 
685. 


A  pauper  may 
be  remored 
from  a  parish 
where  hie  ie 
residing  under 
a  certificate  to  a 


of 'the  CoorttupoQ  Ae  ^aetlioo,  whether  the  pauper  acqvicd 
a  derivative  eetttenent  from  his  Ihther  ?  We  must,  theiefoiey  tike 
itt  that  the  son  came  into  the  certificated  parish  as  part  of  hii 
faither's family,  never  havii^  gained  a  settlement  in  his  ovn  right; 
though  that  is  not  stated  in  the  case.  Then,  coming  into  the  pm 
as  part  of  bis  fatlier's  fiimily  under  the  certificate,  with  only  a  de- 
rivative aettlemeat  -^rom  his  lather;  the  qaestion  is,  Whedwr, 
while  he  continued  part  of  his  father's  fiimily^  a  setderoent  gained 
by  the  firther  there  will  not  also  be  conununicated  to  the  aoa; 
whether  the  settlement  of  the  son  will  not  also  shift  with  that  of 
the  father?  The  cases  of  Tesiefion(a)  and  Baik€aston(b)hnt 
not  decided  that  the  son  coming  into  a  parish  and  continmag 
as  part  of  his  Other's  family  under  a  certificate,  is  sot  ci- 
pable  of  having  his  derivative  settlement  shift  with  his  fi^her'i 
settlement ;  they  only  decided  that  a  child  named  in  the  certificiCe 
ao  far  stood  in  a  difierent  situation  from  that  of  a  child  who  wn 
not  named,  as,  that  the  settlement  of  a  son  so  named,  who  had 
ceased  to  be  part  of  the  father's  family,  should  not  shift  with  that 
of  his  father.  Now  here  the  son  had  gained  no  settlement  of  hii 
own  at  the  time,  but  was  living  with  his  father  as  part  of  his  ftodlj; 
and  the  cases  of  Coid  Ashton  and  Deddington  (c)  having  deciiM 
that  the  settlement  of  a  son  so  circumstanced,  thou^  named  in  dx 
certificate,  shall  vary  with  the  subsequent  settlement  of  the fatfaff; 
and  that  if  he  come  into  the  parish  as  part  of  the  fiither's  totiy 
with  a  certificate,  his  being  named  In  it  does  not  prevent  tk 
ehifting  of  his  settlement  with  his  Other's.  This  case,  therefore^ 
is  distinguishable  from  those  of  Tetterton  and  Batkeadn» 
-*->Baylbt  J.  The  true  construction  of  the  certiicate-act 
seems  to  be,  that  a  pauper  having  an  independent  settkaMst 
of  his  own,  and  not  merely  a  derivative  settlement  fines  the 
father,  shall  not,  if  named  in  the  certificate,  gain  a  settlenaeet 
in  the  certificated  parish,  except  in  one  or  other  of  thevap 
permitted  to  the  father  himself;  hot  if  the  child  come  into 
parish  under  the  certificate  of  his  father,  having  only  a  derivative 
settlement  from  the  father,  what  is  there  to  prevent  his  settleneat 
shifting  with  that  of  his  father,  as  in  other  cases  I  The  act  deei 
not  say  it  shall  not ;  and  the  cases  say,  that  though  naawd  ia  Ab 
certificate,  he  shall  be  treated  as  part  of  hia  father's  fiunily,.  and 
his  settlement  shift  with  his  father's,  it  is  said,'  indeed,  thst  hy 
the  words  of  the  act,  the  settlement  of  a  certificated  person  tfo 
only  be  acquired  in  the  certificated  parish  by  two  modes,  and  that 
tfaia  is  not  one  of  them.  But  I  think  the  fiulacy  of  the  argumeot 
is  this,  that  the  children  do  not  come  into  the  parish  under  the 
certificate  tuo  jure^  but  only  as  part  of  the  (»dier*s  family  under 
his  protection.  The  cases  of  CM  Ashion  and  DeddingUm  have 
decided  this  point,  and  if  it  were  not  the  true  construction,  thii 
inconvenience  would  follow;  that  however  youn^  the  cfaiidpeD 
might  be,  coming  with  their  father  into  the  parish  with  acertito^ 
naming  them,  if  Ste  father  guned  a  new  settlement  there,  he  wooU 
be  settled  in  one  parish,  and  the  children  in  another.— Order  of 
r  Sessions  quashed* 

750.  Rex  V.  St.  Mariin  at  Oak,   Af.  T.  53  G.S.  ISEariyX^ 

-^  Removal  from  Si.  M.  to  D Order  quashed,  subject,  &c— 

•  The  pauper  having  gained  a  settlement  in  F.,  gained  aaktvptai 

'^td^Koent  in  IX    ^me  years  after  he  bad  gamed  sachsettkaiest 

at  Z).,  F.  granted  a  certificate  to  Si.  M.,  acknowledging  the  pauper 
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to  be  an  inhabitant  legally  settled  in  F./  and  the  paupeir  con*  pariah  in  which 

tiotted  to  reside  in  St*  M.  under  this  certificate,  receiving  occasional  he  gained  a  set-, 

rriief  frooi  JF.,  until  the  time  of  his  removal  to  2>.    The  qnestion  dement  before 

for  the  opinion  of  the  Court  was,  whether  the  parish  of  St.  AT,  ^  g^n^ng  of 

loto  which  the  pauper  came  by  certificate,  were  not  bound  to  re-  ^^[^^  of 

Baove  him  back  to  the  certifying  parish,  under  the  8  &  9  ^.  S.  necenity  be 

cSO.  —  But  THS  CoaRT  were  clearly  of  opinion  that  the  act  was  removed  to  the 

Dot  restrictive  of  the  power  of  removal  from  the  parish  to  which  certifying 

the  certificate  is  granted  to  any  other  parish,  but  only  conclusive  P^*^ 
upon  the  certifying  parish  as  between  that  and  the  parish  to  which 
the  certificate  is  granted.     This  was  considered  to  be  the  object 

of  the  act  in  Rex  v.  Lvhhenham  (a),  and  in  a  prior  case  of  Rex  v.  (a)^fito,p].74;. 

iSf.  Gtks(b)y  all  the  authorities  agree  that  it  signifies  nothing  when  (^)^^g  pi. 730* 

^e  certificate  was  granted ;  it  is  only  an  estoppel  upon  the  parish  ^         '^        * 
granting  it,  as  between  the  two  parishes.  —  Order  of  Sessions 
qsashed. 

IV.  Continuance  and  Determination  qf  Certificate^* 

751.  Rex  V.  Sudbury,  H.  T.  28  G.  2.  2  Burr.  S.  C.  97S.—- One  ^  certificate  is 
r.  B.,  and  B.  his  wife,  and  their  children,  were  certificated  from  discharged  by  a 
S,  to  U.     T.  B.  died  there.     B.  the  widow,  and  </.  B.  their  son,  lemoTal  of  tiie 
became  actually  chargeable,  and  were  then  removed  and  sent  pauper  to  Uie 
back  from  U.  to  S,    B.  died  at  <S. ;  but  her  son,  J.  B.,  the  present  ^"^  %^^^ 
pauper,  was  bound  by  indenture,  as  a  parish  apprentice  from  the  ^ng^^en. 
parish  of  S.,  to  E,  B.  of  U,,  and  served  out  his  apprenticeship 

there.  It  was  contended  that  the  certificate  was  still  in  force, 
sod  that,  therefore,  this  pauper  had  not  gsrined  a  settlement  in  U* 
by  his  apprenticeship  there;  the  statute  9&  10  IT.  3.  £.4.  having 
declared,  that  no  certificated  person  shall  gain  a  settlement  in  the 
certificated  parish,  except  by  renting  a  tenement  of  10/.  a  year, 
or  by  serving  an  annual  office  in  the  parish.  —  Rtder  C.  J.  The 
question  is,  Whether  he  is  to  be  considered  as  a  certificate-man 
now?  and  we  are  all  of  opinion,  that  the  removal  ofJ.B.  from 
U.  to  S.y  restored  him  as  fully  as  if  there  had  been  no  certificate 
at  all;  the  certificate  was,  if  I  may  say  bo,  functus  officio,  after 
this  order  of  removal  back  again  to  the  parisn  which  gave  it.  It 
can  have  its  effect  but  once ;  and,  therefore^  after  this  order  of 
removal  back  again,  it  can  have  no  further  effect.  The  intention 
of  the  certificate  is  to  secure  the  parish  which  receives  such  certi- 
ficate-persons from  being  obliged  to  support  them  and  their  family, 
in  case  th^y  should  become  chargeable.  Now  this  event  did  fall 
out ;  and  they  were  accordingly  removed  back  again. 

752,  Rex  v.  Taunton,  St.  Mary  Magdalen,  T.  T.  29&30G.2.  A  certificate 
Barr.  S.C.402.  —  R.  B.,  the  grandfather  of  the  pauper,  came  maybedis. 
from  T.  St.  J.  to  T.  St.  M.  with  a  certificate  duly  executed  and  charged  by  th« 
allowed.    He  afterwards  went  back  into  the  parish  of  T.  St.  J.,  JJJ**^"!^tu 
and  there  had  R.  his  son,  the  father  of  the  present  pauper.     R.,  certifyin|na-  * 
the  pauper's  father,  afterwards  maiTied  in  T.  St. «/.,  and  went  and  nab,  and  thera 
lived  with  his  wife  and  family  in  a  house  there,  apart  from  his  remaining  ibr 
father,  and  had  issue  therein  R.,  the  pauper.    R,,  the  grandfather,  wch  akwgthof 
died  in  T.  St.  J.    Afterwards  R.,  the  father,  died :  R.,  the  pauper,  ^^^^ 
was  then  bound  out  an  apprentice,  by  the  parish  of  7\  St.  J.,  mto  ^  ,^^  ^^ 
the  parish  of  T.  St.  M.,  and  there  served  his  apprenticeship. —  deieit  ihe  oor« 
•!>*!fNi80N  J.,  delivered  the  resolution  of  the  Court :  .We  rrold,  tificaie, 

Cald.98.H5. 
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(a)  See  the  case 
of  Rex  v.  Bi- 
shopside,  ante, 
pi.  7S6. 


(6)  Hex  0.  Sud- 
bury, onte^  pL 
751. 


R.  p.  Darling, 
ton,  <mte,  pi* 
742. 


A  certificate  is 
bya 
and  bis 
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motfaer  pariah. 


Aoertificaled 
person  haring 
returned  to£e 
certifying  pa- 
rish, and  re- 
mained there  18 
years,  a  son 
who  wa^born 
to  him  there, 
during  that 


that  the  eertifictte  was^  of  dO  force  at  the  time  of  the.  gnnka^% 
being  put  apprentice  in  7*.  Si,  M.f  but  was  then  totally  at  aa  end^ 
For  in  so  long  a  course  of  time  as  this  is,  and  after  such  a  de- 
sertion, we  will  conclude  that  there  was  an  end  .of  it ;  and  it  oagbt 
to  have  been  given  up  {a)  to  the  parish  of  ^»  J.  It  was,  st  the 
time  when  the  order  in  question  was  made,  and  under  the  cireum* 
stances  of  this  case,  of  no  more  efiect  than  if  it  had  never  beeo 
given.  It  was  absolutely  waived  and  deserted ;  and  the  &ther 
and  grandfather  of  this  pauper  could  not  have  gone  to  S^  M. 
again  without  a  new  certificate ;  the  old  one  being  totaUy  at  m 
end.  It  is  a  good  deal  like  the  case  of  Uttoxeter  (b)^  where  tht 
certificate  was  considered  9Afnnchu  qffido^  and  as  if  it  had  nem 
at  all  existed;  being,  in  that  case,  totally  at  an  end,  as  being 
satisfied,  and  having  had  its  full  and  whole  effect,  by  the  reasiil 
of  the  paupers,  under  an  order  of  justices,  to  the  parish  who  bail 
given  tne  certificate.  Therefore,  without  entering  into  a  diKOi- 
sion  of  the  extent  of  the  certificate,  or  how  many  descenti  the 
word  *^  family"  shall  include ;  or  drawing  the  line  minutely  fiid 
exactly,  what  shall,  or  shall  not  be  esteemed  an  emancipatioo  oft 
son  from  his  father's  family ;  it  suffices  here,  that  we  go  upon  the 
particular  circumstances  of  this  case,  that  after  so  great  a  lengdi 
of  time,  and  such  a  desertion  of  it,  this  certificate  shall  be  looked 
upon  to  be  at  an  end,  and  as  if  it  had  never  been  given :  and  if  so, 
then  the  apprenticeship  of  R.  J?.,  tlie  pauper,  will  have  jast  the 
same  efiect  as  if  no  such  certificate  had  ever  been  given  at  all,  sr 
were  any  ingredient  at  all  in  the  case;  that  is  to  say,  that  the  ap- 
prentice is  settled  in  SU  M. 

753.  Rex  v.  Spatland,  H.  T.  5  G.  S.  Burr.  S.  C.  S^.  -  Hn 
when  a  boy  about  14  years  of  age,  was  legally  bound  an  ap* 
prentice  by  his  father,  to  one  O.  of  C.,  a  certificated  person  fron 
M.  to  C. ;  and  served  his  master  in  C.  for  some  years.  Then  the 
apprentice  removed  with  his  master  into  <S.,  where  he  served  hia 
for  40  davs  and  upwards,  and  then  was  married  to  a  yoong 
woman,  whose  parents  lived  in  C. ;  and  till  the  expiration  of  the 
apprenticeship  which  was  upwards  of  half  a  year,  the  apprenticei 
as  such,  daily  worked  with  his  master  in  S.,  but  went  and  lodged 
with  his  wife,  at  her  parent's  house  at  C.  It  was  contended,  ^ 
the  removal  of  the  master  and  his  apprentice  from  C.  to  S.  hw% 
voluntary,  and  not  by  an  order  of  two  justices,  the  certificate  wv 
not  thereby  deserted,  but  was  still  in  force,  and  that  therrfore  the 
pauper  had  gained  no  settlement  under  the  apprenticeship. -^  Bat 
the  Court  held,  that  although  the  certificate  stiil  subsisted,  yet 
that  he  had  gained  a  settlement  in  5.,  for  that  the  12  Ann.  cl^ 
§  2.,  only  says,  that  an  apprentice  shall  not  gain  a  settlement  in  the 
parish  to  which  his  master  was  certificated :  and  the  order  re* 
moving  him  from  C  to  F.  was  affirmed. 

754.  Rex  v.  Frampton-upon^ Severn,  T.  T.  20  O.  S.  Doa^.  iW- 
—  In  the  year  1751,  the  parish  of  T.  granted  a  certificate  to  the 
parish  of  F.,  acknowledging  J.M.,  and  Ann  his  wife,  to  be  settled 
in  r.  Under  this  certificate  they  lived  in  F.  till  the  latter  end  of 
1753,  or  the  beginning  of  1754,  when  they  voluntarily  returned  to 
T.^  and  had  afterwards  a  son,  named  S.y  born  there.  J.  3f*,  the 
father,  continued  to  live  in  T.  for  17  or  18  years;  when,  on  the 
death  of  a  relation  in  jP.,  he  went  there  by  himself  (his  wife  being 
dead|  toposaeas  himself  of  the  effects,  and  refoained  there  aboot 
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rfx  BMBCin ;  when  beins  taken  ill,  he  was,  by  the  parish  of  T.j  hired  and  terr- 

reoommended  to  G.  innrmaryy  and  there  died.     Before  he  went  ing  a  year  in  the 

to  J.,  to  take  poueMion  of  his  relation's  effects,  S.,  the  son,  was  puriab  certified 

hired  for  a  year  to  R.  F.,  in  F.,  and  lived  with  him  two  or  three  J?»  «^^^^  ■•^ 

jcsrt.    On  going  out  of  F/s  service,  he  was  hired  again  in  F.  to  hirS^anl  •«■- 

C,  sod  lived  with  him  for  two  or  three  years,  and  till  after  his  vice. 

fttber  died.   The  son  afterwards  married,  and  had  a  child,  and  his 

wife  snd  child  were  the  paupers  who  were  removed  by  the  two 

jSBlices  from  F.  to  T.  —  Lord  Mansfield  :   The  exact  cireum- 

ftSBoes  of  this  case  have  not  occurred  before,  though  the  principle 

ef desertion,  by  lonjr  disuse,  is  to  be  found  in  that  of  Taunton.    But 

here  there  was  no  faith  given  by  the  parish  of /\  to  the  certificate, 

ttto  8.f  whom  they«never  heard  of  tul  he  came  there  as  an  eman* 

dfMited  person.   The  case  seems  to  roe  much  stronger  than  that  of 

TiMi^on^-^VfiLLZs  and  Ashhurst  Js.  of  the  sameopinion.— Bul- 

Lia  J.    I  am  of  the  same  opinion.    There  are  no  reasons  stated  for 

the  judgment  in  Rex  v.  Spoiland  (a),  and  it  does  not  appear,  either  (a)AHiepjfi.75S. 

thst  the  Codrt  meant  to  contradict,  or  that  the  decision  did  con-' 

tmdtct  the  case  of  Res  v.  Taunton.  (6)  ib)jinie,pliS3. 

755.  Res  v.  Keel  (c%  H.T.  32G.S.    Caid.  l^k^ -^  Peak,  the  A  pauper  tw/im- 
psuper,  was  bom  in  the  parish  of  B.,  where  her  father  and  mother  tartly  leaving  the 
resided  under  a  regular  certificate  from  the  parish  of  K. :  Some  l*'"***  *«  ^*»Jjl" 
few  years  after  she  was  born,  her  father  and  mother  died  at  B.,  '**lj*!l^lft!r 
where  she  remained  after  their  death,  till  she  was  about  seven  wafasence of  ^ 
years  of  age,  with  her  brother,  who  was  named  in  the  certificate ;  seven  yean  «o- 
aod  then  voluntarily  went  to  the  parish  of  K.^  where  she  remained  hmtarUifrtiwm-' 
tin  she  was  14  years  of  age;  during  which  time  she  was  main-  t»vtotbeiame 
tained  by  the  parish  of  K.    She  then  hired  herself  for  a  year,  and  ^^»  JJJ^^ 
isrved  tne  year,  and  two  or  three  years  in  the  parish  of  K. ;  at  ^^^to,  and  to 
die  expiration  of  which  last  service  she  returned  voluntarily  to  the  almuich  of  die 
psiish  of  B*  to  her  brother's  house ;  and  was  afterwards  hired  to  ume  Aunily 
9ne  P.ofB.  for  a  year,  and  served  him  such  year  in  J?.,  and  was  ^*  ^hom  she 
then  hired  for  and  served  another  year  with  H.  in  B.  —  Lord  ^^J^^^ 
Mahsfield.     The  ouestion  is.  Whether  the  pauper  returned  to  ^^^^  ^  „^' 
the  certificated  parisn  under  the  faith  of  the  certificate  ?  And  to  Uieieby  tncaie 
this  point  the  reasoning  in  the  case  in  F.  is  material.     It  strikes  her  certifioate. 
Biethat  she  returned  independently  and  as  iuijuris^  rather  than   R.v.Ingwortli, 
to  her  old  home  and  parish,  and  under  the  certificatc^—WiLLES  J.  poti*  pl«  764. 
It  is  the  misfortune  of  these  cases,  that  each  must  stand  upon  its 
own  circumstances.    The  inquiry  here  roust  be.  Whether  the  cer ' 
tiicate  wnjimctui  officio  f  —  The  fact  is,  that  the  pauper  returns, 
sod  returns  voluntarily,  to  the  house  in  which  she  had  before 
resided  under  the  certificate,  which  ever  since  had  belonged,  and 
which  then  belonged  to  her  brother,  who  was  at  that  time  resident 
thereunder  the  certificate*    It  certainly  was  not  discharged  as  to 
him ;  and  there  do  not  appear  to  roe  to  be  circumstances  in  the 
esse  sufficient  to  warrant  us  in  saying,  that  it  was  so  with  respect  ^^  •     .  ^ 
to  the  pauper.—-  Lord  Mansfield  :  I  am  satisfied.    The  volun-       >,  obaerr- 
tary  return  to  the  house  of  her  brother,  who  was  then  resident  ation  on  R.  9. 
voder  the  certificate,  had  escaped  me. — Ashhurst  J.  concurred.  Heath,  poa, 

75§.  Res  V,  Findem,  E.  T.  24  G.8.  EditorV  MSS The  pl-  762. 

psuper,  being  settled  at  jP.,  at  Lady^day  I78d»  took  two  acres,  A  certificate 
two  floods,  ami  two  perches  of  land  there,  for  a  year,  at  the  rent  of  g»nted  ^^ 
W.  an  acre ;  and  as  OW  Mayday  following  took  a  tenement  at  SS^*5j5he^ 

(e)  See  Rex  e.  Bi—by,  ante,  pl»  81.     Rex  o/Morley,  jieiT,  pi.  769.  '  irrernvfable 
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fton  Uw  certifi* 

Gated  parish,  is 
djacharged  by 
hia  inchoate  set- 
tlement being 
completed. 

S.C.Cald.426. 


(a)^ftfff,pl.74I. 
n. 

{b)  But  see  tbe 
caaeofAU 
Saints  tk  St. 
Oilesyaii/s» 
pL  780.,  where 
it  is  detfltrmined 
that  ft  certificate 
coDcludea  the 
pariah  giving  it 
only  against  the 
pariih  to  which 
it  is  given. 

(c)  Rex  V. 
White  Wal- 
tham,  <mlef  pi. 
731.  and  Rex 
V,  Headcom, 
ante,  pi.  734. 


3fi|  at  tbe  yearly  rent  of  7L  I0s*f  amounting  together  to  opwaidt  «C 
lOl.  a  year.  On  the  14th  of  May  be  went  to  reside  on  the  teDement 
at  M*  J  and  on  the  14th  of  June  Cbllowing  the  chiirchwardenf  and 
overseers  of  J^^  at  the  rei^ueat  of  the  pauper,  granted  him  a  cer- 
tificate^  acknowledging  him,  his  wife,  and  childreni  to  be  le- 
gally settled  in  F,t  which  certificate  was  duly  allowed  by  two 
justicesy  and  delivered  to  the  parish-officers  of  M.  The  psuaer 
continued  to  occupy  all  the  premises  until  the  Mickadmoi  fol* 
lowing,  but  there  was  no  fresh  taking  after  the  granting  of  the 
certificate.  The  pauper  was  removed  to  jP.,  and,  on  appesl,  the 
Sessions  confirmed  the  order,  stating  the  above  case.— Mr. 
BaARcaoFT  said,  the  pauper  had  come  to  M.  under  a  ceitift* 
cate,  and  that  certificate  could  be  got  rid  of  only  by  a  sub- 
sequent act,  which  act  must  be  a  taking  of  10^.  a  year,  lo  thii 
case  it  was  sufficient  to  say,  that  there  was  no  taking  subseqaeut* 
to  the  certificate.  The  statute  9  ^  10  fF.  3.  c.  11.  is  express,  thst 
the  certificated  person  must  take  a  lease  of  10^  a  year,  which  ii 
the  more  reo»arkabie,  as  the  statute  13  Sc  14  Car.  2,  c.lS.  which 
authorizes  the  removal  of  persons  from  tenements  under  lOL  i 
year,  uses  the  words  **  coming  to  settle ;"  so  that  greater  stiict- 
ness  was  intended  in  the  case  of  persons  living  undar  certificstei. 
Besides,  the  principle  of  the  statute  was  the  ability  to  take  a  hm 
of  such  a  value,  and  the  ability  must  necessarily  relate  to  the  time 
of  the  contract :  a  takin^^  10  years  before  would  be  no  proof  of 
ability  now ;  and  it  was  impossible  to  draw  any  line^  if  the  words 
of  the  statute  were  departed  from.  As  to  the  authority  of  a  cer* 
tificate,  they  cited  the  case  of  Honiton  v.  St.  Marif  Axe  (a)  to 
show  that  it  was  conclusive  against  the  certifying  pansh  as  to  sB 
the  world,  (b)  It  was  possible  that  in  this  case  &e  pauper  did  aot 
want  a  certificate ;  but  that  was  no  more  than  conjecture,  for  the 
renting  might  be  fraudulent,  and  the  certificate  prevented  the 
parish  of  M.  from  making  the  inquiry.  But  whether  true  or  falte, 
the  certificate  was  conclusive,  and  not  to  be  disputed  by  F.  There 
are  several  cases  where  a  woman  certificated  as  a  wife  was  proved 
not  to  be  so :  but  the  Court  held,  that  the  parish  was  estopped, 
and  should  have  inquired  before  they  granted  the  certificate,  (c) 
Aa  to  any  hardships  in  this  particular  case,  they  said,  it  wss  of 
much  more  consequence  that  general  rules  should  be  adhered  tOb 
— >Mr*  Bower,  contr^  said,  it  was  not  true  that  the  pauper 
came  into  the  parish  of  M.  under  a  certificate.  He  was  alresdy 
there,  residing  upon  his  own  estate,  and  irremovable.  He  bad  so 
inchoate  rieht  to  a  settlement,  which  he  might  perfect  by  re- 
sidence. The  certificate  was  true  at  the  time  it  was  granted,  for 
the  pauper  was  then  settled  at  J^. ;  but  as  soon  as  he  complated 
his  residence  of  40  days,  he  became  settled  at  M*  There  could 
be  no  doubt  but  on  a  fair  construction  of  the  statute  his  '^  coO' 
tinuing  to  hold,"  was,  in  this  case,  e<}uivalent  to  ''  taking.**—  Tsi 
Court  took  time<.to  consider  of  this  case;  and  some  dajrs  sfter, 
WilUi  J.  delivered  thw  opinion  as  follows :  The  pauper  in  this 
case  had  no  oecasioa  for  a  certificate*  He  was  irremovable^  hot 
had  not  yet  gained  a  settlement.  It  is  not  stated,  that  the  pariah 
knew  he  had  no  occasion  for  a  certificate.  The  statute  does  nol 
say  that  the  taking  should  be  befi^re  or  after.  The  principle  it 
goes  on  is  ability  to  take,  which  this  pauper  certainly  had.  W^ 
are  ail  of  opinion,  that  he  gained  a  settlemeot  at  M.  notwith* 
standing  the  certificate.  —  Order  quashed. 
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aod  his  wife  were  removed  from  W.  to  B*,  and  the  SesaiooB  con-  discharged  by 
firmed  the  order,  and  stated  the  following  caae :  J.JK*,  father  of  *"  o>|derofre. 
the  pauper,  about  30  yean  ago  went  by  certificate  from  B.  to  W.i  Sll^^^riSh  to 
and  under  this  certificate  the  pauper  was  bom  in  W.    After  re*  the  certifying 
siding  two  or  three  years  in  ^.,  the  father  vc^untariiy  removed  parish;  and  a 
with  his  family  to  A.,  where,  (under  a  fresh  certificate  from  fi«)  he  ^r^sh  certificate 
resided  about  five  years..    He  then  voluntarily  removed  with  hie  P*"*^  t^j " 
fiwaily  to  St.  A.  in  C,  and  resided  there  (under  a  fresh  cerUficate  ^l^^oid 
from  B.)  about  10  vears.    From  thence  he  voluntarily  removed  ccrtifioite. 
with  his  family  to  the  parish  of  A,  <$.,  otherwise  Pm  in  the  same  s.C.Ca]d.  500. 
dtj,  and  there  lived  about  six  months  (under  another  certificate  See  R.  v.  St. 
from  i?.) ;  when  falling  into  distress,  and  applying  for  relief,  the  Peter's  Derby, 
parish-officers  obtained  an  order  of  two  justices  for  the  city  for  P^>  P^  '^^^' 
the  removal  of  J.  E.  the  father,  his  wife,  and  five  children,  from 
A.  S.  to  B.  (the  said  J.  E,  then  having  only  five  children) ;  but  Git 
the  pauper,  beiojg  then  employed  by  one  M.  to  look  after  horses 
as  a  8tflJ[)le-boy  in  Si.  A.  aforesaid,  the  adjoining  parish  to  A.  S.^ 
he  was  not  removed  with  his  father ;  but  about^  two  or  three  days 
after  he  went  to  his  father  at  ^.,  and  lived  with  him  about  six 
months  as  part  of  his  fiunily.    Being  then  16  years  of  age»  he  put 
himself  apprentice,  by  indentures  legally  executed  and  stamped, 
to  JV.,  of  JVmj  cordwainer,  for  three  years,  the  greater  part  of 
which  time,  and  particularly  the  two  last  months  thereof,  he  served 
with  his  master  in  fT.  —  Minoay,  in  support  of  the  ordem,  con- 
Ceiided,  that  the  original  certificate  from  B»  to  W.  was  still  in 
force  as  to  the  father  and  all  his  family,  or,  at  least,  as  to  this  son 
the  pauper :  it  must  be  shown  on  the  other  side,  either  that  the 
certificate  was  deserted,  or  that  it  was  discharged.    The  case  of 
Rex  V,  TauntoH  St.  Mary  (a),  which  was  the  leading  case  as  to  the  fa)AnUf^\.lSi, 
desertion  of  a  certificate,  went  on  many  particular  circumstances 
which  do  not  occur  here.    The  time  in  this  case  is  much  less,  and 
the  father  never  returned  at  all  to  jB.»  after  the  granting  of  the 
certificate  to  fF.,  until  he  was  removed  from  A.  S*    A  certificate 
removed  upon  is  certainly  at  an  end,  but  there  is  no  case  which 
saya  the  granting  of  a  fresh  certificate  to  a  difierent  parish  shall  be 
a  discharge  of  the  old  certificate.    There  is  no  reason  why  20  cer- 
tificates to  different  parishes  should  not  subsist  at  the  same  time : 
lor,  Wliat  is  a  certificate  but  an  acknowledgment?    As  to  the  re- 
moval from  A.  S.,  the  pauper  was  not  the  object  of  that  order ;  he 
was  not  removed  by  it,  nor  could  he^  for  he  was  not  actually 
chargeable.    There  was  no  express  decision,  that  the  certificate 
was  not  discharged  as  to  him  by  the  removal  of  the  father ;  but 
Aston  J.  in  the  case  of  Rex  v.  Framlinfrkam  (^),  inclined  to  think  (6)^nie,pl.690. 
that  it  was  discharged  only  as  to  those  persons  of  the  family  who 
asked  relief,  and  that  it  remained  in  force  as  to  the  rest.  »*  Mr* 
Bka  rcropt,  conir^ :  Here  is  the  strongest  evidence  of  desertion ; 
for,  besides  (he  length  of  time,  30  years,  there  are  several  removals 
in  fact,  followed  by  a  removal  in  law.    2dly,  A  new  certificate 
discharges  the  old  certificate.    There  is,  indeedi  no  express  de* 
cisioD  on  the  point,  but  a  certificate  is  an  acknowledgment  to  a 
particular  parish,  and  when  a  new  one  is  granted  the  old  one  is 
gone,  because  no  longer  necessary.     But,  3dly>  The  order  of  re« 
cnoval  from  A,  S.  is  decisive,  if  the  other  points  were  doubtful. 
An  order  of  removal  from  the  same  plsc^  discharget  a  certificate ; 
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(a)jAiC0^pL75l.  itiayitnchu  qffleio  f  that  is  decided  in  the  csie  of  Acr  ▼•  SMttnyy^ 

and  is  admitted  by  Mr,  Mingatf.    A  removal  from  a  third  piao0 
has  the  same  effect,  because  any  order  of  removal  renders  the  cer- 
tificate unnecessary,  there  being  then  an  adjudication  on  record 
concerning  the  settlement  at  a  time  subsequent  to  the  certiBcste. 
The  pauper  is  expressly  included  in  this  order,  and  removed  bj 
it ;  ibr  it  is  for  all  the  five  children,  and  his  going  a  feir  days  after 
the  rest  makes  no  diffisrence ;  but  if  he  were  not  named  in  it,  the 
removal  of  the  fiither  would  discharge  the  certificate  as  to  him. 
He  is  not  named  in  the  certificate,  being  born  after  it  was  granted. 
He  is  included,  by  operation  of  law,  as  part  of  his  father's  familjr; 
he  goes  to  A.  S.  as  part  of  his  familv ;  and  returns  as  part  of  it  to 
B.  —  Lord  Mansfibld  :  J  think  the  original  certificate  gnoted 
80  years  ago  was  discharged  by  the  subsequent  certificate ;  and  if 
not)  it  was  certainly  discharged  by  the  order  of  removal. — Oidai 
quashed. 
A  tecood  certi-       758.  Res  v.  St.  Peter,  in  Derky^  E.  T.  26  G.  S.  \T.R.  218.- 
^<**J^"P*"-    The  pauper,  on  the  5th  o^  Nwjember  1751,  was  bound  appreotiee 
a^ormer  onT     ^®'  seven  years  to  P.,  in  the  parish  of  A^  S.,  to  which  place  P,  had 
giTen  by  tbe       &  certificate  from  the  parish  of  S,    The  pauper  served  his  maiter 
tune  pttiah.       in  A.  S.  about  five  years  and  a  half;  and  the  master,  with  Ui 

family,  at  Lady-day  1757  removed  to  C.,  where  he  resided  till  the 
Hth  of  January  1758,  when  S>  granted  P.  a  certificate.  Be* 
tween  Lady^ay  1757  and  the  14th  of  January  1758,  the  pauper 
served  his  master  upwards  of  40  years  in  C  P.  the  master,  iieTer 
returned  to  A>  S.9  but  continued  at  C  under  the  certificate.  The 
pauper  returned  to  A,  S,  in  the  summer  1758,  and  served  bii 
master  there  upwards  of  40  days  after  iS.  had  granted  the  certHi- 
cate  to  C.  The  only  Question  was.  Whether  the  second  certificate 
to  C*.  discharged  the  former  one  to  A.  S^  they  having  both  bees 
given  by  the  parish  of  S.  f  Ths  Court,  bemg  of  opinion  thit 
(fr)^nte,pL757.  this  question  was  determined  by  the  case  of  Res  v.  Birdham  (^)t 

discharged  the  rule,  without  hearing  any  argument. 
A  oerttficata  759.  ji^  v.  WarUinglon,  E.  T.  36  G.  3.  1  T.  R.  941.  —  »^.  A 

ST^A  ^^**®'  ^^  ^^  pauper  J.  B.,  about  the  year  17S6  came  into  the 

gra^^g  it,  parish  of  //.  with  a  certificate  from  the  parish  of  W.,  acknowledg- 
■how  dearly  ing  him  and  his  family  to  be  settled  in  the  said  parish.  On  the 
■oma  matter  in  20th  of  October  1748,  J.  M,  the  lord  of  the  manor  of  //.,  granted 
^•|<*fnM*«-  to  the  said  W.  B.,  and  his  heirs,  one  parcel  of  the  waste  groaad 
^j^ji^^J^jj^^  called  the  G.  P.,  parcel  of  the  manor  and  in  the  parish  of  /f.>  and 
pimume  such  ^^  ^^^'^^  ^  house  tnereon,  and  lived  therein  for  several  years  after- 
diflchaige  from  wards  as  the  owner  thereof;  but  it  did  not  appeaf  to  the  SeiMi 
other  &ctB.         whether  this  was  a  voluntary  grant  on  the  part  of  Mr.  A#.t  or  a 

pecuniary  purchase  on  the  part  of  B*  —  The  Court  :  The  pariih 

who  grants  must  get  rid  of  a  certificate ;  if  that  can  be  done  oolj 

by  presumption  it  must  stand  good,  for  then  the  Court  cannot  pre- 

sume  one  way  or  the  other ;  whoever  wants  to  set  aside  that  wotcli 

ever  existed,  must  show  something  which  destroys  it ;  and  the  ap* 

pellants,  not  having  satisfied  the  Sessions  that  this  was  a  voluntarti 

gi/if  cannot  now  impeach  the  order  of  removal. 

If  a  pauper  quit      760.  Res  v.  Newington^  T.  T.  26  G.3.  IT.R.  d54 — Tbefr- 

the  parish  to       ther  of  the  pauper  resided  at  N.  about  four  years,  under  a  oertin- 

ifMdi  the  ce^  ^^g  fj^^^  ^^^  bearing  date  the  2d  day  of  June  1748,  during  which 

wSoUt^        time  the  pauper  was  born.    The  father  then  moved  with  bis  whole 

intention  of        fhmily  to  the  hundred  of  H.,  distant  about  nine  milea  frooi  N^  9fA 
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staulr  there- for  two  years;  ami  from  thence  also  moved  wkh  his  returning, the 

vbole  family  to  S^  cfistant  ejglit  miles  from  N*i  where  he  con-  certificate  is  at 

tiaued  aboni  four. yean,  when  he  died  there.     About  two  years  ^^^^' 

ntbix  the  father  s  death,  his  mother  went  to  N.^  to  keep  her  uncle's  R«x  v.  lag- 

bouM^  with  whom  site  continued  till  his  deaths     She  afterwards  ^^^9P^» 

lived  St  N,^  till  she  herself  died,  and  was  relieved  by  N.,  having,  P  *  '^  * 

after  her  busband*s  death,  got  a  settlement  there.     Tlie  pauper, 

vithin  a  year  after  the  father's  death,  went  to  N*p  and  there  hired 

himself  (being  unmarried)  as  a  servant  to  one  A,f  of  the  said  parish 

of  M,  for  a  year,  and  lived  with  him  in  N,  the  whole  of  the  year 

under  the  hiring,  and,  at  the  expiration  thereof^  continued  with  his 

BUMter  for  another  year,  in  the  said  parish,  as  a  yearly  servant ; 

and,  at  the  expiration  of  his  service  with  A.^  hired  himself  to  one 

&,  minister  of  M,  for  a  year,  as  a  servant,  and  continued  in  his 

lerfice  two  years,  and  never  gained  a  settlement  elsewhere. — 

Lord  Mansfield  C.J.  It  is  admitted,  that  there  may  exist  a 

case  in  which  a  certificate  shall  be  considered  aa  functus  qfficio* 

Then  the  Court  ought  to  draw  a  line,  in  doing  which  it  will  be 

materisl  to  consider  what  is  the  nature  of  a  certificate.    It  seems 

to  016)  that  a  certificate  by  the  parish  from  which  the  pauper  goes 

to  another,  is  an  indemnity  to  that  other  parish  from  the  conse^ 

funces  of  permitting  him  to  reside  there;   there  it  has  done  its 

office  the  moment  that  residence  is  permanently  at  an  end.  .  A 

tenipoiary  absence  for  a  particular  purpose  will  not  discharge  it ; 

but  when  the  pauper  has  lefl  the  certificated  parish  for  years* 

tod  neither  party  has  had  any  reliance  upon  the  certificate,  then 

it  has  done  its  duty,  and  has  no  longer  any  operation.    In  the 

present  case  the  pauper  had  left  the  certificated  parish  for  six  years, 

without  any  intention  of  returning,  by  which  it  is  manifest  that 

the  certificate  was  discharged.  —  Willes  J.     The  true  Question 

ii»  Whether  the  pauper  came  into  the  parish  of  N^  under  tnefoiih 

^  ihe  certificate  f   The  father  had  removed  with  his  whole  family 

to  //.,  and  afterwards  to  another  parish,  where  he  died,  without 

having  returned  to  N.    In  some  respects  this  is  a  stronger  case 

than  that  of  Rex  v.  Frampton  (a) ;  for  in  that  case  the  father  did  {a)Ante,^\,TSi. 

return  to  the  certificated  parish  ;  here  he  did  not.     Again,  in  that 

case  the  hiring  and  service  of  the  son  were  in  the  life-tiroe  of  the 

father;  here  the  pauper  was  not  hired  in  N.  till  afler  the  fathers 

^th;  and  at  the  time  he  so  hired  himself  the  mother  resided 

elsewhere,  and  all  the  parties  seem  to  have  considered  the  certi- 

cate  as  at  an  end.    When  there  is  a  decided  case  to  support  us, 

jsimite  circumstances  should  not  induce  us  to  make  any  alteration  .  k 

in  the  law.    It  is  said,  that  tliis  case  differs  from  that  of  F.^  because 

^  pauper  was  born .  in  the  parish ;  but,  taking  all  the  circum- 

fasces  together,  that  makes  no  difference,  for  none  of  the  family 

thought  of  the  certificate ;  the  father  had  left  the  parish  and  was 

^d,  and  the  mother  was  living  elsewhere,  at  the  time  that  the 

pauper  returned  to  N. :  and  it  is  clear  to  me»  that  he  returned 

without  any  consideration  about  the  certificate.     This  case  is 

different  from  that  of  Rex  v.  Keel  (b) ;  tliere  the  pauperis  brother  (h)Afae,^l7SS. 

remained  in  the  certificated  parish,  and  the  pauper  returned  to  his 

house,  under  the  faith  of  the  original  certificate,  and  not  with  a 

View  to  a  hiring  and  service,  as  in  the  present  case ;  for  here  the 

pauper  came  into  the  parish  of  M  as  a  new  man,  the  certificate 

having  beenbefoi*e  abandoned.  —  Ashhurst  J.    The  rule  now 
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]^d  down  Tfi  safe  frnd  prop^,  aaid  fa  likely  to.  be  atlniMiiili 
feVer  Inconveniehces  than  any  other.    It  is  extfetocly  dnMle, 
,     for  the  skfce  of  the  public,  that  sdtne  certam  rule  ihodid  be  eili^ 
'bUshed,  which  'I  thhik  khobM  he  this :  As  the  ilitention  oTa  certi- 
ficate 18  only  to.indemtlify  the  parish  to  which  'k  n  ghrai4irfdg 
the  residence  Of  the  pauper,  toheneber  he  ledvet  the  cert^hM 
parish  without  any  intention  of  returning^  the  eertificate  mmi  k 
'taken  to  be  at  an  end;  any  other  rule  would  be  attend^  wiA 
^reat  inconvenience.    No  precise  liiie  can  be  draWn  witii  Topect 
to  length  Wf  time :  but  Wh^re  a  pauper  has  once  quitted  Ae  pnh 
to  which  a  certificate  was  granted,  and  returns  to  it  agtun,  it  ii 
competent  to  that  parish  to  require  a  firesh  indemnity. — dullxtI. 
In  all  questions  relative  to  settlements,  it  is  desirable  that  sobk 
broad  plain  ground  should  be  established ;  and  in  these  esses  ose 
of  two  rules  must  hold;  either  thaturben  a  certificate  is  gnurted, 
"the  pauper  shall  never,  during  his  whole  life,  gain  a  settleuwntii 
the  certificated  parish ;  or,  that  he  shall  discharge  die  certt6csle 
by  quitting  the  parish  t'o  which  such  certificate  is  granted*  if 
'this  had  been  a  new  qucistion,  the  first  would  have  been  die  tat 
rule,  because  it  accords  more  strictly  with  the  letter  of  tbescti|r 
'parliaibent ;  and  my  Idea  is,  that  we  cannot  keep  too  close  to  (Ae 
statute.    But  that  rule  cannot  be  adhered  to  witnotit  overtuni^i 
^  multiplicity  of  cases ;  for  it  has  been  decided  in  many  instsnetti 
(a)^iK«,p].752.  'that  a  certificate  maj  be  abandoned.    In  Rex  ▼.  Tauntmia)^  da 
'Court  said,  that  neither  the  father  or  the  grandfiither  coM  hm 
'gone  back  to  the  certificated  parish  without  a  new  eertificste.  If 
tnat  went  on  any  principle  it  was  this,  That  the  ^ndfitthtt  of  die 
'pauper,  by  leavmg  the  parish  to  which  he  was  certificlrt^Mi 
going  into  another  without  any  intention  of  retumrog,  fisdlsrtili 
Sie  certificate.    Some  of  the  cases  hold,  that  if  a  cerfiMU 
person  gain  a  settlement  in  a  third  parish,  he  may  afterwards  gpk 
one  in  £e  parish  to  which  he  was  certificated.    The  fact  ofdto 
jpaupei^s  leaving  the  parish  is  known  to  the  parisli-oflicers,  IMI 
thejr  canpot  knqw  what  the  pauper  does  after  he  has  left  tk 
pairiifh.    Then  it  is  just  the  same  as  to  the  parish  recriviDg^ 
cei^cated  man,  whether  in  the  intermediate  time  he  has  osoe 
any  act  to  get  rid  of  the  certificate  or  not;  therefore,  in  all  csRt) 
"whenever  a  pauper  returns  to  the  parish  again,  thejr  should  k- 
'quire  ^rom  him  a  new  certificate  and  a  new  indemnity.    AodI 
liope  this'  case  will  put  this  part  of  the  law  at  least  out  of  diipolfc 
ibr  the  future. 
A  oertttettois       761.  Rex  v.  5/.  Michad^i,  in  Coventry.  H.  T.  M  G.S.  Sr.a- 
tfTtt^dfli^   *S26.  —  In  1754  the  pauper's  father,  W,  C,  with  his  femil^,  cm 
inanSSnfflL  ^  f eside  in  the  parish  of  St.  M.,  under  a  certificate  from  w 
cerdficirtad        l^arish  of  St.  S.y  and  resided  there  till  1757.    He  then  quitted  dls 
Mriah  with  aQ    ^parish  of  St.  M.^  and  went  with  his  family  into  the  saicl  t^'^J^ 
hii  family,  and    5f.  5.,  'and  took  a  house,  where  he  resided  fi)r  two  years  aw 
taldnguphit     'upwards,  during  which  time  the  pauper  was  bom.    Then  )F.^ 
!SI«,^^"-  'the  faiher,^  with  his  family,  returned  again  to  St.  M.,  and  stt« 
disnotreJivT  there  till  the  latter  end  of  the  year  1767;  and  then  went IJi* 
upon  bis  return  with  his  family  to  St.  S,,  took  lodgings  in  that  parish,  and  poW 
thereto  after  ui  'at  the  general  dection  for  N.    He  afterwards  removed  to  mWW 
•hienceoftwo    -bouse  in  the  said  parish,  where  he  continued  till  177a    W 
y««-  t-A-nier's  'father  and  his  family  then  returned  to  St.  M*t 


Thete  till  1776.    Dnrinff  the  last  residence  in  ST. W-V  die  ftK^ 
was  bound  an  apprentice  to  his  father.    Soon  after  1776/ tii« 
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liVper'*  Sillier  tookf^ffttuper  wiib  hj^,  «nd  we^t  t^fto  JVL,  m^ 
,wm  foU^wHid  in  a  Cew  week»  by  bis  wife,  whp.sentJiU  goods  .after 
Jlimto  the  pfuish  of  A^  S*  in  N^  phere  tl)e3r  lii^ed  six  n^qnths^  an^ 
ir^^  t^  ^  WWffBr,  fiid  rM^e  .pauper  resided  with  t^em.    Tkfi 
y9»ft»rW  -father  ih^n  xeimoved  ^itli  hf^  W^  into  the  jparifh  pf 
^•/f.ip  ^.,;fif)d.rti^5P#uper  resided  in  that  pwfb  .^ore  thijii  40 
dm.    T|^  WWP#^!*  father.witb  his  fgipi^  left  M  in  1777,  .)U^ 
foQ  his  lo^gy  ther(|,  fndwent  back  to.Sf»jtf../ .^d  ^e  paiiper     * 
jiAtniRards |r^id^.i^(h  hjs fat|^  wder  t^ie'Iadenturef  of  appr^i|- 
lio^ipupw^rdfl^of  ,9<ie  ijre^r.in  S/^.  iVf.    X)ie.  Court  o^  Sesfipop 
itere  ^fmDktKiUfi^y^f^,QpiBlQnythBi  the  se^lemept  of  the  p^uper^ 
io  (be parish  ef  <$f*  iw.-7T-l4|Rp  ^xntqk  C»,iJ.    The  cpqjcluding 
l^ittAr  the  cyse*  -  ^  tl^t  tl^e  C9i|rt  of  ^Sesfiops  v^ere  ujaai^'rapusl^ 
*'  ^^iW^nion  that  i\ie  fi^en^fi^t  4rf  the;  pauper  |s  in  the.parjsh  of 
"  «Si^.i^/''i#  ^prth  o]^f{ervatJ(^;  |>^eaufe»  J  think  this jnferei^  js 
IP  I^.^THliTn  f|'^9fl[i.itM4^.the  justices  fpuod  the  Jaw  upon  this 
4l|t>j4Cts^per£B^ly.  settled  in  jtbe  cm$e  pffiex  ▼•  N^ngton.  (a)r  that  (a)Jni€9^.l$a, 
iMuevLtbf^^ght  it  Qught  ^tfto  be,  disturbed ;^9nd I  perG^9t}y  ^gcee 
^pth^ltiein.    jln.ihe  ^^^asestha^)  first  arose  upon  t)be  quesi^pp  pf 
imiaiipg  certi^Qfles  t.l?Le  (iVHirt  did  ^i)t  1^  dovfn  .any  de^  .prin- 
ciples ^fppljcahle  to  all  cases,    ^t  ^{[st  it  was  si^posed.  tl^t  the 
DWrty  ,m^  bp  >nvnoved  rfrom  t^e .  ^erti^^fited  p^ish,  in  order 
loput  an  €!Pd  to  the  ee|^f^;9te;  Jl>ut  it,jvir^  at  length  setfje^ 
ja  fya:  v.  Newfngfqn,  tj[uit  a  voluntary  .reipoval  .from  the  ^er- 
Jj^Q9jU»d.parish»  not>.iodo^dy:for  a.tqmpprary  pi^        only,  bijit 
.vbene  .(^  iLprd  Mian^l4  Mid)  ^'  the  .residence ,  diere  is  perma- 
'"^neytly  at  an  end/'  will  p^ut  an  end  tp  the  cf rtincate.    A  mere 
fisfsp^^rimr,  removal  I  i^adersf^p^  to-be  where  the  pen^a,gqe8  Aropi 
Ao certificated  parish  ^  make  a.vi^it  elsewhere^  or  pn  occasional^ 
hosineaSf  leaving  his  family  behind  him  in  that  parish,  as  being 
the  place  of  jbis  domicile.    But  in  this  case  the  paiji()er!s  Father 
wapty  taking  all  his  family  with  him,  to  t^ie  cei;tincatine  parish, 
^wliere  he  tq<»k  a, house  and  resided  for  two  years;  he^auepvards 
jreathai^k  to  the  certificated  parish,  ^^nd  iigain  returned  .to  the 
psHsh  by  which  the  certificate  was  granted,  where  Jie  conttnu^ 
three  y^ars^ore,  Ji^f^king  tho  last  pfinsh  the  place  of  nispermapeRt 
jresideoce.    On  the.  grc^Hpd,  therefore,  that  he  left  the  parish  of 
^.  itf.y  not  for  a  temporary  purpose  pnly,  but  with  a  yiew^^f 
^l^akiBg  the,  certificating  .parish  the  pla^  of  his  peifmap^t  resi- 
dence, and  ;u>t  being  able  to  distinguish  this  case  froni  that  of  tUx 
w.  Semitif^qn^  whiiqhl.wish  to.adqpt  to  its  fullest  exJtqot>  I  am 
.of.qfunioDthat^his-^ule  for. qii^shipg  the  order  of  Serious  ougm 
.fAjbie  djsqharg^d.    jn:thjsqa^,  indeed,  there, is  another  ground 
HH^wl^h  ^thc;  original  qrdpc.is  bl^d ;  for  the  pauper  gained  a  s^e- 
d9Wt  ina  third  pfurish,.  tb^t  of  ^.$qiiii«  ma  Norihamftonf  by 
4^K:finf  the^e  more  than  ,40  days  under,  the  indentures  ,pt  apjpjren- 
lioeilvp.    I{owe?^rMldo.pot  pirpceed^merelv  on  this  p|ifticuiar 
;^oima,  but  on  the  broad  general  grquqd  .established. 4n  the 
•^^$sWs{^toft  !^ase,  naipply,  Uaatuiec^r,ti(icate  granted  to  the  muiper's 
(fttji^r.wpa  disqharged  by  his  leaving  the  parish  to.  which  tne  cer- 
Uftcate  was  given. — ^AshhurstJ.    Thecaseof -Bear  v.  iVe^ayj/on 
i#e0Qi8^ecisiy6  of  (be.present.    The  principle  there  laid^down  ^as, 
.that  whiMi  the  party  .leaves  the  centi^cated  parish,,  without,  war 
iinfeention  at  ^e  time  pf  r^tumipg'tq  it»:(be  .car(|ficat^.is  at  an  end. 
Mow  here,  when  (he  pauper's,  father  first  letft  the  parish  to  which 
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the  certificate  was  granted,  he  went  into  the  parith  nMdi  M 

granted  the  certificate,  where  he  resided  with  his  family  for  tm 

years.     He  was  then  domiciled  in  that  parish.     And  when  he 

went  a  second  time  to  Si.  M.'s,  that  parish  should  have  reared  t 

fresh  certificate.  — *  Bullbr  and  Gitoss  J*  <yf  the  same  opimon. 

A ccitifieate  762.  Rex  y.  Heath  (a),  E.  7.  84  a.8.  5  T.  R. 588.— J. &tke 

may  be  dia-        mndfather  of  the  pauper,  heing  a  settled  inhabitant  of  /7.  ctae 

^^'^^j;^  ^      into  the  parish  of  itf.  under  a  certificate  dated  4tb  of  OMer 

^mMd^    1748.    J.  S.  resided  under  this  certificate  at  M.  to  the  tiaie  of 

in  it,  as  if  the      his  death,  which  hu>pened  about  16  or  17  years  affOr    Abeottvo 

aonofftoerti-     Tears  and  a  half  after  the  certificate  was  granted,  he  hsdaan 

fioiMdpenoii     bom,  namely,  R.  S^  the  fiither  of  the  pauper*    R,  oontinoed  to 

u"^  IbLm   '^^^^  ^'^^  ^'*  ^^^^^  ^  ^'  "°^^  ^^  (^)  attained  the  age  of  M 

ofWi  owiiT"'   y®*"»  ^hen  he  married,  lived  in  a  separate  house  at  M.,  snd  hd 

a  child  (the  pauper),  and  has  lived  separate  from  his  firther  tt 
the  present  time*  R.  S.  also  occupied  with  his  house  for  three  m 
four  years  a  close  of  land  in  M.,  both  together  being  under  tJK 
value  of  10/..'  for  which  he  from  the  time  of  hia  marriage  as  sbove 
stated  (except  for  the  last  three  or  four  years)  has  been  nted  to 
and  has  paid  the  poor  assessments  within  M.  He  was  rated,  mA 
paid  the  aforesaid  assessments,  both  before  and  after  the  desdi  of 
nis  father.  M.  »S.,  the  pauper,  is  the  daughter  of  If •  &  Ha 
Court  of  Sessions  were  of  opinion  that  the  certificate  wsi  diC 
discharged  as  to  R.  S.  •—  Lord  Rektov  C.  J.  It  ought  not  to 
be  supposed  that  we  can  entertain  the  least  doubt  on  this  point  lo 
recently  after  the  decision  in  the  case  of  the  King  v.  Datiki^ 
within  which  determination  this  case  falls.  And  I  wish  it  to  b0 
understood  that  I  adopt  that  case  to  its  full  extent*    With  regsrf 

(b)jlfUe,ip\.7SS^  to  the  case  of  Rex  v.  Keel  (6),  it  seems  to  me  that  Lord  Moo^ 

Jielcr%  first  thoughts  on  it  were  best :  he  afterwards,  indeed,  p^ 

way    to   what   was   suggested,  but   it  was    genqrally  thooA 

that  he  did  so  without  sufficient  ground.    Howeverylbopew 

(c)^ii/e,pl^42.  the  rule  established  in  Rex  v.  Darhngton  (c)  will  be  the  giwh 

in  future,  because  it  is  so  plain  that  it  cannot  be  misnndentood.-- 
BuLLBR  J.  It  is  said  by  the  counsel,  who  have  argued  in  soppoit 
of  the  order  of  Sessions,  that  the  words  of  the  act  of  parlianeot 
have  described  the  line  by  which  we  must  be  guided  in  oar  de 
cision.  The  act  8  &  9  W.  8.  c.  80.  speaks  of  the'j^rtificated  ms 
and  his  family.  Then,  what  is  meant  by  the  word  *^  familv?*  b 
the  case  of  Rex  v.  Darlington  it  was  decided  that  ^  family"  odf 
included  those  who  lived  under  the  father's  roof.    And  thst  v* 

(d)iliito,pl.60.  not  then  determined  for  the  first  time;  for  in  Rex  y>  B9gde»{i\t 

which  happened  in  Hil.  21  G.2.,  it  was  held  that  a  son,  wfaovi* 
married,  and  living  in  a  house  of  his  own,  could  not  be  connderrf 
as  part  of  his  father's  family,  but  was  become  the  head  of  hii  o«^ 
family,  which  was  to  be  considered  as  an  independent  one.  W  ^ 
case,  therefore,  appears  so  clear  on  the  authorities,  and  on  tte 
plain  and  obvious  meaning  of  the  words  of  the  statute,  that  I  coomI 
entertain  the  least  doubt  on  it.  — Grose  J*  The  argument  to- 
day has  proceeded  in  part  on  a  supposition  that  the  detenninrtx* 

(€)jlnU4U,UA.  in  the  case  of  Rex  ▼.  Hampton  (e)  broke  in  upon  that  of  Rex  r.Dof'^ 

lingion  ;  but  that  was  by  no  means  the  case.  In  the  latter  k  vtU 
had  that  the  grandchildren  of  the  certificated  person  were  sotij 
pan  of  his  family  within  the  meaning  of  the  act  of  parliament  ?  i*"^ 

(a)  See  Rex  o.  Moriey,  poU,  pi.  769. 
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'ia  ibe  fonner»  that  the  widow  of  the  certificated  man  was  part  of 
ilk  famllv*    But  the  decitton  of  the  one  does  not  interfere  with 

diat  of  the  other.  It  has  been  contended  in  this  case  that  a  son^ 
who  has  left  liis  father's  house,  is  married,  has  a  family  of  his  owa» 
sod  ii  liimscif  the  head  of  a  new  family,  nevertheless  continues  to 
be  psrt  of  his  father's  family :  but  according  to  the  case  of  Rex  v. 
IkrUtigtoH,  I  say,  that  he  ceased  to  be  part  of  his  father's  fimily 
whea  he  married  and  lived  separate  from  his  father.  I  am^  there- 
five,  clearly  of  opinion  that  a  settlement  was  gained  in  M*  by  the 
an,  who  no  longer  continued  part  of  his  father's  family,  but  was 
tben  become  the  head  of  a  new  family. 

IBS.  Rex  V.  IVymondham^    H.T.   86  G.  3.  6  T.R.  552.  — On  AccrdSorteio 
tbe  lOCh  of  December  1735  a  certificate  signed  by  two  church*  '^^  of  Mv«nd 
vardeos  and  four  overseers,  descnbimr  themselves  as  the  church*  ^'^'°^^^*^* 
virdens  and  overseers  of  the  parish  of  fT.,  was  sent  to  the  parish  dHmd  ^tibe 
of  S$*  S.,  acknowledging  2).  2).,  his  wife,  and  three  children,  of  oertificatS  ptr- 
abom  the  pauper  was  one,  to  be  inhabitants  legally  settled  in  W^  mm  being  bind 
and  uodertaking  to  receive  them  whenever  they  should  become  "^  MrvUig  for 
durgeable  to  St.  S.'s,  or  to  any  other  parish .  in  N.     W.  D.,  the  ^J^J^J^' 
pwper,  hired  himself  to  J.  Af.,  of  L.,  from  Lady-day  1738,  for  a  MrtlhJL 
year,  at  the  wages  of  2/.  10s.,  and  served  him  during  that  and  the 
two  following  years.   The  parish  of  Z«.  is  one  of  the  paiishes  within 
tbe  liberties  of  the  city  of  N.  (a)     Prior  to  the  year  1776,  the 
^ear  io  which  the  parish  of  W.  was  incorporated  with  other  parishes 
IS  tbe  hundred  of  F.,  in  the  county  of  A.,  for  the  maintenance 
of  the  poor  by  act  of  parliament  (^),  it  had  been  usual  in  the  parish 
of  ^*  to  appoint  four  churchwardens  and  eight  overseers  of  the 
poor  every  year.    The  parish  of  IV*  consists  of  several  divisions* 
One  general  rate  is  made  for  the  whole  parish,  which  is  collected 
Kpsistely  in  each  division,  and  the  money  so  collected  has  been 
piid  into  the  hands  of  a  treasurer,  who  acts  for  the  parish  at  large. 
Ibe  poor  {Persons  of  each  division  arc  relieved  out  of  this  general 
^sd;  and  no  order  of  removal  has  ever  been  made  from  one 
^viiioa  of  the  parish  of  W.  to  another  division  of  the  same  narish. 
7  And  THB  Court  held  the  certificate  was  discharged  oy  the 
biriQg  and  service. 

761.  Rex  V.  Ingtoorih(c\  M.  T.  iO  6. 3.  8  T.  R.  339.  —  In  the  If  tbe  sob  of « 
year  1781,  S.5.,  the  father  of  S.  S.  tlie  pauper,  went  vfith  his  certificated  pw-. 


w  '  grmnting 

*od  served  two  years  as  a  yearly  servant.    He  then  let  himself  to  the  certiSaite, 
^•C,  of  £.,  and  served  liim  as  a  yearly  servant  for  a  year.     He  «nd  tbenfetum, 
*erwards  let  himself  from  three  days  aRer  Michaelmas  1790  to  "^^^J^*'^^ 
^  Michaelmas  following  to  K.p  of  B.,  farmer,  and  completed  his  houaelbraibort 
*^ce.   At  the  expiration  of  the  year  he  returned  to  /.,  where  his  time,  and  tben 
^^  still  resided  under  the  certificate,  and  lived  in  his  said  senreaoother 
fttber's  house  about  a  month,  during  which  time  he  worked  as  a  ye«r  ^«*h  *»- 
•i^y-laboarer  at  B.,  and  paid  h\ 8  father  for  his  board.    When  he  ^I^L 
"tturoed  to  /.  he  did  not  consider  himself  as  going  with  a  view  to  m,j^  ^^ 

.  (a)  By  ftat  10  Ann.  c.  6.  the  pa-         (b)  Stat.  16  G.  3.  c.  9. 

"<htt  in  Norwich  are  incorporated  for         (c)  See  Rex  v.  Morley,  jwii,  pi.  769« 

^purpose  of  erecting  a  workhouse 

■S  maataioing  the  poor  oat'  of  one 
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oertitotMl  EMU     A^  66Htfl;^t^    At  die  ekfn^atton  of  tti^  nfontfr ^  ftl  Muri^ftt 
riahfhedoMiiot   A  ^ei^'  ta  M'of  /.,  and  frre&  m  hiii  service  tiko  yeart^-^'Lott 
gain  B  aetde.      KmfdiT  C  J.  Although  the  d^Moite  in  soibe  ofth^^  cttes  Mi  itl- 
™n* »»*•        tfeftnebtiB  ate  very  nfce,  whenever  we  find  a  <^  p^dtely  wrtdlit 
•J^P*™*       to  the  caae  ih  qtiestion  we  ought  to  he  governed  by  It.    Wutit 
?^~^^Ih^  tfpj^^alnf  to  me  that  the  ease  of  Rex  v.  Keel  {a)  19  exactiv  Ifte  Ae 
wmiSom  on      P«8e*t.    There,  i Adeed,:  Lord  MttngfUXd  at  ^rst  doubted  i*bcAer 
tlufl  caae  in  R.    <^  ^ot  tfr^f  bauper  returned  to  ^Att  certificated  parisli  aadei^  dft 
«•  Iforiey,         cehfficate,  out  flifterwards  he  was  of  opinkm  that  the  pauper  U 
poit^  pK  769.       returhM  untfer  the  ftiih  of  the  certificate.    IT  tike  pauper  m  ibii 
(a).^Rte»pl.755.  case  had  eaiqed  a  settlemeift  m  a  fMrd  parMi,  the  reasatfng  in 
'  iM^port  ^  this  order  would  have  applied ;  hot  here  il  ne  croiad 

for  presuming,  as  m  Rex  v.  Newington^  thait  tbe  paiti^  hid  tlMa- 
(hrtied  this  certificate,  fo^  tfie  pauperis  father  wa^  resident  si  /. 
mkder  Ae  certtfieate  when  the  son  returned  to  hitt.-^LBBtA«e  J. 
m/entioned  the  case  of  Rex  v.  CoUhgi&um  Ducis^  the  prind^  of 
which,  he  said,  applied  to  the  present  case.  -^  Pkb  Cvriam  :  Or- 
der of  l^eesions  quashed. 
A  p^wMicsii-  t6S.  Rex  V.  Smerbyj  E.  T.  42 G.  S.  2EAsfj  ^e.^RiehertS, 
not  gaiQ  a  tsi.  fai  1745  went  widi  a  certificate,  in  which  he  only  was  named,  bm 
tkment  bylur.  jy^  f^  g^ .  ^^^  during  his  residence  there  under  that  certified, 
^^^mS  his  son  Ralph  8.  was  bom.  Richard  S.  died ;  trfter  whose  deHh 
acertiacated  RidjA  his  son,  being  arrived  at  manhood,  followed  the  buttnetfrf 
man  continuing  a  twine-spinner  at  S,  for  many  years ;  and  about  1,780,  whieh  va 
to  midft  in  the  10  TCars  after  the  death  of  his  father,  he  engaged  the  pauper  M. 
^IJ^JJ^J^^P^  as  his  servant  in  the  above  business ;  and  the  pauper  contiiiuel  fti . 
m^Mr  aftir  *^^  service  at  5.  for  11  years,  during  which  period  he  was,  lAw 
tlwfiitlier'B  unmarried,  hired  to  and  served  him  for  a  year.-  Ra^  ^^ 
death,  as  part  during  Aese  years,  hired  a  boy  to  turn  the  wheel  necesMiyB 
ofher&mily,  twine-sjiinning.  When  the  pauper  was  hired  fdr  and  serrei  t 
thoo^tfae  tea  year  as  above  mentioned,  RaijA  8.  was  a  bachelor,  and  lived  b  t 
]J2^^Jf^^^^  house  at  &  with  his  mother,  whicJi  she  went  to  arid  rented  ifct 
h\ninrmfm  ^^'  husband's  death,  at  about  2/.  10«.  a  year ;  and  he  never irf 
himself;  nicfa  ^ns  house  or  his  mother,  except  for  a  few  weeks  in  harveit^itt^ 
ctraimitances  in  one  year*  The  mother  had  no  concern  in  ihe  twme-^fisusK 
not  amounting  business ;  and  the  pauper  and  the  boy  were  the  servants  ^^^ 
to^fc^fwnd  g^^  jjjij  jj^j  ^  jjjg  mottier. — Hhis  case  was  first  argued  in  tkeSit 
*^'  term,  when  the  Court,  after  heartne  the  counsel  in  support  of  Ik 

orders,  dnrected  them  to  be  quashed,  being  clearly  of  opinio  Ai^ 
Ralph  S.y  Uie  son  of  the  certificate-man,  continued  to  reside  «tt 
his  mother  hi  S.  under  die  certificate  granted  to  the  fiidier  snd  ■ 
fhmily,  and,  therefore,  that  the  pauper  could  not  gain  a  settlesiCit 
by  a  hiring  and  service  with  Rahh  8^  But  a  doubt  beiog  sft^ 
wards  suggested  from  the  ba^,  wnether  some  cases  whid  ^!!^ 
been  adverted  to  before  might  not  vary  the  consideration  of  tit 
question,  the  matter  was  directed  to  stand  over  for  ftirAer  tfgtt* 
ment. —  Lord  ELLENBoaoutsn  C.J.  The  opinion  which  IW* 
formed  does  not  appear  to  me  to  clash  with  the  cia^<ftks^* 
(»)itaeipl.9a2.  Heath*  (b)    There,  tnere  was  every  thing  which  could  #eH  be  ^ 

dicatcfd  of  emancipation :  the  marriage  of  the  son ;  hk  HviiV^^' 
separate  house  from  his  father  as  the  head  of  a  distinct  fiio|v; 
a^d  being  rated  by  the  fiarish  as  such  in  his  own  name*  Heis 
there  is  nothing  ot  the  kind :  while  the  father  was  living  Uie  foj 
resided  under  his  roof;  and  after  the  ftither*s  death  he  contiBttM 
to  reside  with  his  mother,  who  was  the  representative  of  the  k^r 
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aod  eqaaflj.  |frotected  bv  the  certificate.    This  coqief^  t^ea  direictly, 
witiun  toe  principle  oif  Bex  v*  Hamptctn  (a\  where  i Vwicis  ^oldep^  that  (a)4fi<0«l»L744« 
aa  apprentice  tp  the  window  of  a  certificated  man  coiiId|  not  m\^  a 
tettlement  in  the  certificated  parish  after  the  husband's  death/  \i 
this  question  had  come  now  to  be  decided  for  the  i^rst  time,  t 
sbodd  have  been  prepare^  to  decide  on  the  plain  words  of  the 
statute  of  Ajine^  referring  to  the  statute  8  &  9  ff^  3.  c.  30.  and  9  jc  10 
0^.3.  f.  11.,  which  have  been  broken  in  upon  hy  many  cases  laying 
doirn  rules  and  construction  n^ucH  less  plain  than  the  wQjcds  of  the- 
statute  itself.    The  statute  9  &  10  ^.  S.  c.11.  speaVa  of  two 
methods  onlj  by  whicli  any  person  coming  into  a  parish  with  a 
certificate  shall  by  any  act  whatsoever  be  adjuc^ed  to  have  pro- 
cured a  legal  settlement  there :  those  are^  by  taking  a  tenement  of 
tl|e  yearly  value  of  10^.,  or  by  executing  some  annual  office  within 
the  parish.    Then  the  stat.  12  Ann*  j^.  1.  c.  18.  <.  2.  enacts^  that    . 
*'  if  any  person  shall  be  an  apprentice  bound  by  indeoturei,  or  be  a 
"  hired  servant  to  any  person  who  came  into  (which  extenda  tot 
"  such  aa  came  into  the  parish  with  the  person  certificated),  or 
^  «^a//  reside  in  any  parish  by  means  or  licence  of  such  certificate/' 
(wh|cb  includes  such  persons  as  come  into  the  parish  afterwards, 
aod  reside  under  the  protection  of  the  certificate),  **  and  pot 
I*  having  afterwards  gained  a  le^al  settlement  there/'  (which  was 
in  allusion  to  the  n^etbods  pointed  out  by  the  stat.  9  &  10  1^.  ^. 
t;  11.)  *'  such  apprentice  or  servant  shall  not  be  adjudged  thereby 
*'  to  nave  a  settlement  in  such  place/'  &c.    The  object  of  the 
legislature  by  these  acts  certainly  was  to  protect  the  certificated 
{Ninth  from  sustaining  any  new  burthen  by  personal  eaining  settle- 
oieota  there  who  were  residing  there   upon  the  faith  of  theft? 
certificates,  except  by  one  or  other  of  the  methods  pointed  out. 
I  am,  therefore,  decidedly  against  extending  the  construction  of 
the  statutes  further  tban  it  has  been  carried.    I^ow,  who  can  be 
CQoaidered  as  a  person  residing  by  means  or  licence  of  a  certificate^ 
if  the  son  of  a  certificated  man,  continuing  to  live  with  his  father's 
widow  in  the  certificated  parish,  is  not  such  a  per^pn?    If,  as  in 
the  Hampton  ca/se,  the  widow  of  a  certificated  man  were  p.riyOeged 
tj9  continue  io  the  parish  under  the  certificate  after  his  fje^tji,  as. 
^  of  his  famUy,  w>  must  his  son  by  the  same  rule,  whp  poh- 
tioued  part  of  the  same  family.    There  was  no  em^ncip^tipn  in 
this  case  to  distinguish  it  from  the  other;  but  it  copies  e:^{)res§ljf 
fi^ia  the  principle  of  the  Hampton  case ;  and,  what  is  oiore  ipa- 
teiial,  it  comes  directly  within  tne  meaning  of  the  stat*  of  4^i^ne.  -7- 
GabsE  J.  A  person  is  within  the  words  otthe  statute  of  Anne  who 
il  serving  another  residing  in  any  parish  by  means  or  licence  of  a 
certificate.    Now,  here  Italph  S.^  the  son,  either  lived  there  as 
patt  of  his  father  s  or  his  mother's  family  during  all  the  time ;  and 
It  is  oot  denied,  that  both  the  father  in  his  lifetime,  and  the 
Bother  after  his  death,  were  residing  in  S.  under  the  certificate. 
There  was  no  emancipation  of  the  son,  no  taking  of  another  hpi^se 
(or  himself,  nor  any  thing  of  the  sort  which  occurred  in  Rex  y* 
Heath  (i&);  and  there  b  no  pretence  for  saying,  that  bis  going  o^t  for  (^)AnkfiUl62. 
^few  weeks  at  harvest-time  would  operate  as  an  emancipation. 
w^  ought  to  be  careful  not  to  create  more  doubts,  by  refining 
fway  the  meaning  of  the  statute  and  prior  decisions  upon  t)ie  sub* 
ject, — Lawrence  J.  declatred  himself  of  the  same  opinion.  —  Ls 
Sla)ic  J.  We  ^e  jiow  called  upon  to  put  a  ax^^UfiiQu  uppn  the 
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.  statute  12  Anne ;  and  as  in  the  only  case  whidx  turned  on  (faat 
branch  of  the  statute^  Rex  v.  Hampton^  it  was  holden  that  the 
widowy  after  the  husband's  death,  was  ^till  protected  by  the  certi- 
ficate as  part  of  his  family,  and»  therefore,  that  her  apprentice 
serving  her  could  not  thereby  gain  a  settlement  in  the  certificated 
parish ;  so  neither  can  the  servant  to  the  son,  continuing  part  of 
the  same  family,  gain  a  settlement  there. —  Both  orders  quashed. 
Where  the  son        766.  Rex  v.  Morilahe  (a),  E.  T.  45  G.  3.  6  £«*,  397 —  Two 
^iicertificsted  justices,  by  an  order,  removed  AT.  /).,  widow,  and  her  several  * 
nlm^  [n*the      children  by  name,  from  Morilake  to  M,    The  Sessions  on  appeal 
certiflcaie other-  quashed  tfie  order  (pro  Jbnnd)  in  order  to  take  the  opinion  of 
wise  tlwn under  this  Court  on  the  following  case:  «7.  l^.and  A,  his  wife,  beii^ 
the  goieral  ap-    legally  settled  in  the  parish  of  H.y  in  Febrtuiry  1700  went  with  a 
pelUtion  of  the    regular  certificate  from  H,  to  Af.  in  the  same  county,  and  during 
^"^^^^f"^^^    their  residence  at  M.  under  such  certificate  had  a  son  bom  there 
lives  in  a  house  D^^^^d  W,^    Botli  J.  and  W,  lived  and  died  at  M.<,  without  having 
ofhi8own,in     Rained  any  settlement  in   that  parish.     W.  D»   left  his  father's 
the  certi6€ated    family,  married,  and  occupied  a  separate  house  of  4^.  a  year  in  Af., 
parish,  he  ceases  and  had  a  legitimate  son  named  71,  who  in  1760,  being  scvend 

*^tiOT  rf***  y®^"  ^^^^  ^^®  ^^^^  ^^*  °^  *^'  ^**?  grandfather  and  A.  his  wife, 
Sie  certificate  as  ^as  regularly  bouud  apprentice  to  his  father  ^.  by  indenture  for 
part  of  his  ft-  Seven  years,  and  served  his  apprenticeship  under  the  same  atii/< 
ther*s  fionily ;  T*  2).  was  afterwards  married,  and  had  a  son  named  T^  now 
and  an  appren-  deceased,  who  was  the  husband  of  the  pauper  M*  D.,  and  Ac 
***ttl"**^  ^"  *  father  of  the  four  children  removed  with  her  by  the  order  appealed 
Mrving^suc/  against.  The  single  question  on  the  hearing  of  the  appeal  was, 
person  in  the  vvfiether  under  the  apprenticeship  of  7.  D.  the  elder  to  his  father 
certificated  W.  /)•,  and  the  Stat  12  Ann.  c.  18.,  T.  D.  the  elder  had  gained  a 

P*"^*  settlement  in  Af. ;  T,  D,  the  younger  not  having  gained  aoy 

settlement  in  his  life  time,  and  the  paupers  having  no  other  settle- 
ment there  than  a  derivative  one  under  the  said  T,  D,  the  elder, 
who  had  done  no  act  to  gain  a  settlement  in  Af.,  unless  he  did  to 
by  serving  the  above-mentioned  apprenticeship.  The  magistrates 
wno  heard  the  appeal  (being  12  in  number)  were  at  first  equally 
divided  on  this  point ;  but  one  of  the  magistrates,  whose  judgment 
was  against  the  appellant  parties,  waived  it,  in  order  that  a  de« 
cision  might  be  entered  at  the  present  Session,  and  the  case  be 
determined  by  a  superior  court.  The  appeal  was  thereupon  al- 
lowed by  the  magistrates  at  Sessions,  and  the  original  order 
quashed,  with  40«.  maintenance,  subject  to  the  opinion  of  the 
Court  of  King's  Bench  on  tlie  above  points.  —  The  Soi.icitok 
General  and  M arryat,  in  support  of  the  order  of  Sessioos,  ad* 
mitted  that  IV,  the  grandfather  of  the  pauper,  and  son  of  Jm  ^ 
originally  came  into  the  parish  of  M,  with  the  certificate,  wai  ' 
emancipated  from  «/.,  by  marrying  and  living  separately  from  hh; 
but  contended,  that  notwithstanding  such  emancipation  ff^  still 
continued  to  reside  in  Af.  under  the  certificate.  That  a  certificate 
. .  extends  to  the  children  of  the  certificated  person  has  been  decided 

W^iii*,pi.733.  ij^  ^  variety  of  cases  from  Rex  v.  Sherborne  (b)  to  Rex  v.  Alfrt- 
{c)Anieipl.59€.  ion.  (c)  Then  by  the  express  words  of  the  stat.  12  Ann.  st>,  1.  c  W. 

i.2.  **  if  any  person  whatsoever  who  shall  be  an  apprentice  bound 
**  by  indenture  to  any  person  xvhatsoever  who  did  come  into  o« 
"  shall  reside  in  any  parish  by  means  or  licence  of  such  certificatc» 

(a)  See  Rex  v.  Thwattes,  pott,  pi.  76S.     Rex  r.  Morlej,  pcU,  pL  7«^ 
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**  ftnd  not  afterwards  TiaWng  gained  a  legal  settlement  {a)  in  such 
'*  parish ;  sud)  apprentice  by  virtue  of  such  apprenticeship,  Sec. 
^  shtf]  not  sain  any  settlement  in  such  parish/*  &c.    This  extends 
18  wdl  to  the  party  who  comts  into  a  parish  by  means  of  a  cer- 
tifidtte,  as  to  all  such  as  reside  in  it  by  means  of  such  certificate : 
the  words  of  the  act  are  hi  the  disjunctive,  '*  come  into  or  shall 
**  retide  in."  Now,  though  after'emiincipation  FT.  the  son  might,  in 
oonibmilty  to  the  cases  decided,  be  no  longer  said  to  have  resided 
01  the  parish  of  M.  under  the  certificate,  yet  he  came  into  that 
psrisb  by  means  of  it,  which  is  enongh  to  exclude  any  person 
bound  apprentice  to  him  from  gaining  a  settlement  there.    In 
Rex  V.  Atfretcn  the  son  of  a  certificated  person  who  was  bound 
apprentice  to  another  master  in  the  same  parish  could  not  gain  a 
settlement  there,  even  afler  he  was  emancipated  by  the  death  of 
Ml  father:  and  in  Rex,  v  Hampton  (6),  one  who  was  apprenticed  {h)AHUyjf\.\^i' 
to  the  xoidaoo  of  a  certificated  man,  whom  she  had  married  after 
tbe  certificate  granted,  was  also  holden  to  be  incapable  of  gaining 
a  settlement  by  his  service  with  her,  notwithstanding  the  death  of 
the  certificated  man  before  the  binding.     [The  Court  having^ 
pointed  their  attention  to  the  cases  of  Rex  v  Darlington  (c)   and.  (c)^fae.pl.742. 
Ra  V.  Heaih  (^,  in  the  latter  of  which  it  was  express^  determined  (<f}wtfn/«,pl.76?. 
that  the  son  of  a  certificated  person  marrying  and  living  in  a  house 
of  his  own  ceased  to  be  under  the  protection  of  the  certificate, 
and  night  gain  a  settlement  in  the  certificated-parish  in  his  own 
»%ht.]    They  answered,  that  Rex  v.  Darlington  had  only  de- 
cided  that  grandchildren  were    not  within  the    certificate-act, 
8&  9  W*c,  30. ;  and  that  neither  in  that  case  nor  in  Rex  v.  Heath 
did  the  construction  of  the  stat.  of  Anne  with  respect  to  appren- 
tices come  in  judgment,  as  it  did  in  Rex  v.  Hantpton^  where  the 
settlement  by  apprenticeship  to  the  widow  of  the  certificated  man 
was  negatived.  —  Lawes  and  Barrow,  contrh:  The  whole  ques- 
tion turns  upon  the  emancipation  of  W,  the  son  of  the  certificated 
t^erion ;  and  when  it  was  decided  in  Rex  v  Heath  that  the  son  of 
a  certificated  person  marrying  and  living  apart  from  his  father  was 
no  longer  protected  by  the  certificate,  but  might  gain  a  settlement 
in  his  own  right,  it  necessarily  follows  that  he  may  communicate 
a  settlement  to  his  apprentice,  notwithstanding  the  stat  of  Anne^ 
the  object  of  which  plainly  was  to  prevent  those  who  were  them- 
selves incapable  by  means  of  a  certificate  from  gaining  a  settlement 
in  the  certificated  parish  from  communicating  a  settlement  to 
others  who  served  them  cither  as  apprentices  or  servants.     And 
the  case  of  Rex  v.  Hampton  turned  altogether  on  the  ground 
that  the  widow  of  the  certificated  man  continued  to  be  protected 
aipart  of  his  family  by  the  certificate.  —  Lord  Ellbnborough 
C  J.    The  question  is,  Whether  fF.  the  son  of «/.,  who  was  once 
covered  by  his  father's  certificate,  ceased  to  be  so  when  he 
BMrried  and  lived  separately  from  his  fother?  for  if  he  ceased  to 
he  covered  by  the  certificate  himself,  there  seems  to  be  no  reason 
why  he  might  not  communicate  a  settlement  to  another  as  well 
Si  gain  one  himself  in  the  certificated-parish.    Whether  he  ceased 
to  be  covered  by  it  himself  turns  upon  the  meaning  of  the  word 

(a}  Hie  mcuis  of  guning  a  settle^  c.  11.  to  taking  a  tenement  of  lOf.  a 
iBMt  b^  fucfa  person  in  the  certificated  year,  or  executing  some  annual  office  in 
Fviih  an  confined  Yrf  stat.  9  &  10  W.  3.     such  parish. 


fmmii^.biy  in  theitat,  8  &9  11^  9.4^50^  whM^4^l>'4lVBk^f»> 
tificateo  pariab  to  receivje  tbe  penpo  m^luHiedin  theceitiilc^to 
and  Yusjamiljf.  Taiung  that  word  in  its  largest  «eiMe»  it  mqM 
extend  to  cover  all  tbo«e  who  deaceoded  ficom  and  me^  of  Ihi 
original  stock ;  but  that  would  tiure  bae^.  a  vety  ioconfeiiiheDtc^* 
alructioii  of  the  act;  the  naeaDing  ^t  k,  thereCbr^t  Ms.beea  t^ 
strained,  and  in  mjr  opinion  soundlj  and  rationally  restrained  bjUw 
(b)Ani$^.i42.  fecent  detenninations  in  Bcjf  k.  Darlim§fiom  (b)  wa^  Bof  ▼•  Um{^\ 
(c)^iii«,pL76S.  to  those  who  constitute  part  of  the  e^psting  household  and  fiw^ 

of  the  certificated  pei:soi\i  or^  as  L^rd  Km^om  eww>fl4  it  a 
Rex  v«  Horliifig^n^  those  who  fonp  his  fao^e.  Mow  theo  cm 
|hat  character  apply  to  W^  after  he  had  married  aad  lei\  \m 
iSnther's  house,  and  had  becoiaa  i^  new  stifps»  haviiig  S;  ftpilj  sT 
his  own,,  in  like  manner  as  )ie  had  hefbce  been  of  )i||i  Mp^l 
(tf)Xi/e,p1.744.  fiimily  ?    But  it  is  said,  that  the  ca^  pf  Re^  v«  £(aig^o»(<Q  hlill# 

down  a  diilerent  rule  with  r^pect  tci  ftppreatipes*  B(it  H^  ^m 
was  decided  on  the  ground  that  tbe  second  wife  cnntiQacd  i4i* 
her  husband's  death  to  be  the  ipopt  and  rei^aioa  of  tbe  o|d  Snai^t 
and  not  a  subatantiye  distinct  fWlyt  as  hero.  She  still  coatipM 
as  the  representatiTC  of  her  deceased  husbapd:  hut  here  tbsan 
had  started  for  himself  a^  the  head  of  a  new  family,  by  nanyiiiv 
and  taking  a  separate  house  for  hipu^lf.  He  was  then  in  a  09s- 
dition  to  gain  a  settlement  for  hin^self  in  the  certificated  paaA. 
But  the  words  of  tbe  stat*  of  Anne  are  relied  on  to  fhow  that  be  ic 
not  such  a  person  with  whom  an  apprentice  bound  to  bim  oosU 
gain  a  settlement  there ;  and  it  is  said  that  they  are  in  tbe  du- 
jundive,  ^*  come  into  or  reside  in ;"  but  upon  refernoff  ts  ibe 
certificate-act,  the  8  &  9  fF«  6.  c.  30^  which  spades  of  peiMi 
who  **  shall  come  into  ^sty  parish  there  to  inhihit  ano  rsftd^" 
and  the  9&  10  IV.  3.  II.  which  speaks  of  doubts  ha¥iog  araes 
upon  the  former  statute,  by  what  acts  "  any  person  comieg  to  is- 
**  Jiubit  or  reside  within  any  parish  by  virtue  of  any  such  cw* 
**  tificate  way  procure  a  settlement,"  and  which,  enacts  that  so 
person  who  shall  come  into  any  parish  (without  more)  bj  tfjj 
auch  certificate  shall  gain  any  settlement  there,  except  io  c^^ 
ways  mentioned ;  I  say,  upon  comparing  the  words  of  tbe  Bdfdite 
of  Anne  with  the  fiinner  provisions,  I  think  those  words  mmt  be 
read  copuktiioel^f  and  that  they  mean  only  to  designate  persons  wbo 
ma^  come  into  any  parish  for  the  purpose  of  residing,  and  actii^Ujr 
reside  tliare  under  a  certificate*  —  Grose  J.  T&  question  Vi 
Whether  W.  came  unto  and  resided  in  the  parisli  of  it/,  by  meani^f 
the  certificate  granted  to  his  father  and  Us  family*  or  whether  be 
were,  in  factf  part  of  his  father's  family  at  the  time  when  .hi»  fta 
T'  served  as  apprentice  witli  bim  ?  Now  what  is  meaat  by  tbe 
&ther*s^iffi2^  was  decided  in  Re^s  v.  DarUngton  and  Rex  v.  HetAi 
and  the  situatioii  ^  ^«  at  that  time  was,  that  he  ha4  M^  .^ 
fiaher's  house,  was  married,  and  had  become  a  hoMsekefper  (v"* 
seltV  ^d  was  carrying  on  trade  for  himself.  It  is  diffiqi|tA9«V 
what  more  would  raaike  a  man  cease  to  be  part  of  hi*  fi^b^j^ 
family  if  this  wovM  not.    Then  upon  looking  into  tbe  fMUiU  p 

(a)  WiHiam  Ok  eon  wm  born  n/lcr  cate  grsntcd  to  his  ftlber,  it  wisboUn 
his  lather  John  went  into  the  pariah  of  thai  he  still  continued  P^f^^.^ 
Gretu  Marlow    under  the  cer(i6cate.     though  he  aflarwarcbniiinJeil«s>bm 

Butwheremltexo.  Tinterton,  5T.R.      sepuate  from  bis  6lber. 
S58.  the  «of»  was  nmmed  in  the  (Jbrtifi- 
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Amef  w»i  ^omporhig  it  wMi  the  fbmier  mem^  I  agree  •ntirriifinth 

my  LdMT^  (Mnftfinietioo  of  it;  and  tbe  ease  ii  neither  within  tlM 

^ordu  Mi  fbe  sound  sense  of  the  aet.  -—  Lawbbros  J.    I  am  of 

tflte  MUfe  ofiinioD.  The  ease  of  Hex  ▼•  Skafiame(a)  turned  on  con-  (a)^nfe,pl.73u. 

sidletteg  the  son  m  sliU  oeatiamng  t&  be  port  of  his  father's  fa* 

mily ;  but  here,  accordii^  to  the  decisions  in  Rex  v.  DorUngton 

and  Rex  v^  Hemhf  the  son  had  ceased  to  be  part  of  his  iitther's 

fittniljr  before  die  appventieesiiip  to  him  took  p)ac&    The  ol^eet 

af  die  sMime  of  i^mewaa  to  prevent  banhOM  bdnr  brmq^t  upe« 

•  pftrish  by  apprentices  or  serraftts^  serving  certiieated  peisonsv 

wiiaae  resideace  In  the  paprish  was  protected  by  oertiieates.    And 

that  reason  applied  as  well  to  m  othet  peraoaa  wha  were  po- 

tected  by  llie  cercificale,  while  tiwy  eanciniied  part  ef  ihe  cer- 

lificsrted  «a»'s  faouly ;  but  aa  soon  as  any  of  the  ehildren  ceased 

M  be  a  part  of  tittf  father's  family  by  betnr  enanoipated,  the  parish- 
eficeAif  \t  Ihey  tfiousht  that  be  was  likely  to  encumber  the  parish, 
■Bl^ht  hoi^  remored  him,  befere  the  late  act,  and  then  all  the 
aaiachief  which  was  intended  to  be  guarded  against  by  the  statute 
of  Anne  was  done  away^  and  it  no  loneer  applied,  •—  l4E  Blakc  j; 
It  is  immaterial  whether  the  master  of  the  apprentice  were  settled 
hk  the  parish  of  M.  at  the  time.  The  only  question  is,  Whether  the 
toasts  irere»  within  the  meaning  of  the  statate  of  Annet  socb  a 
person  with  whom  no  apprentice  could  gain  a  settlement  by 
serving  him  f  And  that  depends  on  whether  the  master  were  part 
of  his  flKher's  family  at  the  time  when  hk  own  son  T.  was  ap- 
prenticed to  him.  Now  at  that  time  he  had  ceased  to  be  part  of 
the  father's  ihmily ;  the  family  itself  was  at  an  end,  and  }V.  the 
aon  was  rending  as  the  head  of  a  distmct  independent  family  of 
bis  own.  He  could  no  longer,  therefore,  be  considered  as  residing 
ottder  the  certificate,  because  the  certificate  would  not  have  pro- 
tect^ him  from  being  removed.  Then  there  is  no  case  wtrich 
Says  that  he  was  not  such  a  person  with  whom  an  apprentice 
could  ^ain  a  settlement.  If  thui  point  had  not  been  already  de- 
cided m  Rex  V.  DarUngUm  and  Res  ▼•  Heathy  I  should  not  have 
hesitated  to  say  now  &t  the  first  time,  that  W.  was  not  a  person 
redding  taidei  the  certificate  as  part  of  the  cetttficated  man'^ 
ISimily  at  die  time  when  his  son  was  apprentice  to  liim.-*Ordeir 
Off  siessions  quasneo* 

767.  Rex  v.  Sk^fiey  cum  WrefUhmfe^  E.T.  62G.9.  ISHaeij  Evidence  of  a 
S80»'— Removal  iVom  L.  to  S.    Order  confinned,  subfeot,  &c.    Oo  settlement  in  A, 
bearing  tlie  appeal  it  was  proved  that  the  ^randfatiwr  of  the  pau-  ^''^^'"^  ^^ 
pet,  his  wifs  and  daughter,  came  into  S.  with  a  certificate  fiwm  O.,  mother 
dated  Deo*  5,  1727,  owning  them  to  be  legally  settled  in  O.    No  olnieinto  B, 
evidence  was  giten  of  the  pauper,  has  father,  or  grandfather,  underacertlfi. 
hattng  gain^  a  setileniettt  in  anv  other  place  sinee  the  date  of  cat®  from  A, 
Ae  ^oermcate :  but  it  was  provod  and  admitted  that  the  pauper  » 'e^utted  by 
Sttd  m  f&mWf  hod  been  relieved  at  diftrent  times  by  the  ofer-.  t^i^^^ 
seet«  of  8.9  wh^t  residing  at  £.$  and  also  wlrilst  resJdmg  at  IP.*  pauper  apd  his 
Th^  case  of  Rex  v.  Wakffield  (b\  was  cited ;  and  The  Coorv  famOy  while  re. 
were  clearly  of  epinioa,  niat  the  Sessions  had  drawn  she  right  «ding  in  oUier 
Cdnclnsioti.''^  Le  Blakc  J.  said,  that  there  was  nothing  to  vsbilt  pl«c^ 
the  presumption  of  a  setUenmnt  in  8*  iVom  the  repeated  acts  ef  [h)AnU!i^su 
rdBef  while  the  pauper  ood  his  fomilv  were  fesidnig  out  of  the 
township.  •^  Atid  BAVxmr  J.  asked  what  there  w«s  in  ttie  case  tw 
i^how  a  derinltfve  settletient  uiider  the  graadfiuher  still 
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tinuing.    There  was  ample  time  interveiung  for  die  fiitter  t»hm 

been  emancipated  as  well  as  the  pauper  himself:  and  therswai 

no  reason  why  the  township  of  iS.,  who  must  have  known  die  C^t, 

should  have  relieved  the  pauper  while  residing  in  other  township, 

if  they  had  not  known  that  he  was  settled  with  them.— Orden 

confirmed. 

Aparishcerti.        768.  Rex  V.  TkwaUei,  T.T.    53G.3.    1  ilf .  &  &  669.  —  Re- 

licate  granted  to  moval  from  H.  to  Tv— Order  confinned,  subject,  &c. — The  psu* 

T.  c,  and  J.     p^  ^^g  bom  in  T.f  but  was  afterwards  r^ularly  bound  apprestioe 

!««  to%^i5?"  to  one  R.  C.  in  B.,  and  duly  served  and  resided  his  whole  time 

them,  ikeir  child  (seven  years)  in  B..    T.  C,  the  father  of  R.  C^  resided  at  B. 

or  chiidrtn  bom  uiider  a  ceouficate  from  8.$  wiiich  acknowledged  **  the  said  T.  C, 

or  to  be  bom,       **  and  Jane  his  wife»  to  be  legallv  settled  within  their  towmh^ 

oniyex^idsio   «  m^  |i|^^  1^3  such,  they  did  thereby  promise  and  a)g«|^  Ac 

thedmeof  **      ^'  themselves  and  successors,   churchwardens  and  overteera,  ts 

granting  the       *'  receive  them  the  said  7*.  C.»  and  Jane  his  wife,^^A«fr  chiiiw 

certificate,  so      ^'  children  bom  or  to  be  bom  in  their  said  tawnship,  as  penflBi 

long  as  be  con-    <<  legally  Settled,  whenever  they  or  any  of  them  should  becow 

tinueti  part  of      «  cwurgeable,"  &C.    R*  C,  the  pauper's  master,  was  born  at  the 

mn^**^refore    ^"^  ot  the  certificate  so  granted  and  delivered  ;  and  during  the 

where  the  son  '  '^^^  ^^  ^^  pauper's  serving  htm,  was  a  married  man  residing  witb 

married,  and       his  family  in  B.,  apart  from  hia  father ;  but  it  did  not  appear  that 

resided  with  his  he  had  gained  any  settlement  there :  the  question  for  the  opinioa 

family  apart        ©f  the  Court  is,  Whether  the  pauper  gained  a  settlement  in  Z?.  bj 

f^e^'^frT"'    ^^^  service  and  residence  with  R.  C.  ?  —  Rex  v.  Smerhti  (a), 

cated^parish'      ^^^  ^*  Moriloke  (6),  and  Rex  v.  Heath  (a),  were  cited-  —  Loss 

Held,  that  his     Ellenborough  C.  J.     This  appears  very  clearly  to  have  bees  a 

apprentice  gain*  service  under  an  indenture  of  apprenticeship,  to  a  person  who  at 

^ *^^^°"°*    ^®  ^''^^  ^^  ^^^  protected  by  the  certificate,  and,  consequently, 

^  l^^^d^"^    ^^^  ^  service  as  coupled  with  the  residence  will  entitle  the  pau- 

l^jl^ '*'  per  to  a  settlement  in  B.    The  certificate  engages  **  to  receive 

r  \^ni£  1  765    **  ^  father,  and  mother,  their  child  or  children  bom  or  to  be 

/A^^!i!*i  -Tftfi'  **  born."    The  parish,  perhaps,  did  not  know  the  name  of  the  sod, 

^  v^^         or  probably  they  were  ignorant  of  the  fact  that  they  had  any  wo 

lc)Jnte^762.  ^  ^^  ^^ .  ^^^  j^  1^  ^j^^.  ^^^^  ^^^^  meant  only  to  compreheod 

the  whole  of  the  family,  with  which  the  parents  should  migrite. 
The  parents  do  migrate  with  their  son  into  another  township,  and 
there  the  son  afterwards  separates  from  them,  and  becomes  him* 
self  the  head  of  a  distinct  family,  and  so  from  that  tiiae  was  easn- 
cipated.  This  is  a  main  feature  that  distinguishes  this  case  froo 
Rex  V.  Sowerbyf  where  the  party  continued  to  reside  with  bis 
mother,  and  brings  it  within  the  case  oCRex  v.  Morllake^  which  i» 
also  an  authority  to  show  that  the  pauper,  by  serving  the  sod, 
under  these  circumstances,  in  the  certificated  township,  will  there- 
by gain  a  settlement  in  that  townsliip.  —  La  Blanc  J.  It  seesoi 
to  be  admitted,  that  this  case  faUs  precisely  within  the  detemuo- 
ation  of  Rex  v.  MorUaket  unless  it  can  be  distinguished  npoa  tbe 
terms  of  the  certificate.  The  circumstance  of  distinction  relied 
on  is  this,  that  the  certificate  is  m  its  terms  an  acknowledcment  of 
^*  the  child  or  diildren  born  or  to  be  bom :"  and  this,  it  has  bees 
argued,  is  the  same  thing  as  if  the  child  had  been  expreisly 
named  by  his  Christian  name  in  the  certificate.  If  this  wereM^ 
there  would  be  an  end  of  the  question ;  for  it  has  been  deter* 
mined,  and  that  determinaMoo  has  never  been  shaken,  that  a  child 
named  in  tlie  certificate  stands  precisely  in  the  situatieo  oi  tbe 
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father,  that  is,  as  one  of  the  principals  itientioned  in  the  certf* 
ficate;  and,  therefore,  if  the  son  had  been  named  in  this  case,  it 
voaki  follow  that  a  service  with  him  as  an  apprentice  would  not 
imve  conferred  a  settlement  in  the  certificated  parish.  No  case, 
borever,  has  been  cited,  and  the  industry  of  the  learned  counsel, 
who  have  argued  this  question,  would  probably  have  discovered 
one,  if  any  such  existed,  to  show  that  any  thing  less  than  an 
express  mention  of  the  person  by  name  will  have  the  same  effect 
S8  Rsming  him ;  or  that  deacnbing  him  by  the  words  **  child  born 
**  or  to  be  bom,**  has  ever  been  held  to  be  equivalent.  Where  the 
child  is  named,  there  is  some  reason  for  saying,  that  he  still 
reaiBiDs  under  the  protection  of  the  certificate,  notwithstanding 
his  complete  separation  from  his  family ;  but  the  Court  will  not  be 
disposed,  at  this  time  of  day,  to  extend  that  doctrine  to  cases 
where  he  only  comes  under  the  general  denomination  of  **  child 
"  bom  or  to  be  born.**  If  this  be  so,  it  seems  to  me  that  the  case 
cannot  be  distinguished  from  Rex  ▼.  Morilake.  (a)  We  must  then  (a)^fi/«,pl.766. 
advert  to  that  decision.  It  was  there  decided,  that  where  the  son  of 
a  certificated  person  (he  not  being  named  in  the  certificate,  but 
only  falling  within  it  as  one  of  his  father's  family)  quitted  the 
family,  and  married,  and  occupied  a  separate  house  in  the  certifi- 
cated parish,  he  was  no  longer  under  the  protection  of  the  certifi'- 
cate;  but  was  then  in  such  a  situation  as  to  give  his  apprentice  a 
capacity  to  gain  a  settlement  by  serving  him  in  that  parish.  This 
was  so  decided  by  reading  the  conjunction  **  or'*  in  the  words  of 
the  Stat.  12  Annet  *^  who  did  come  into  or  shall  reside  in  any 
"  parish,**  as  copulative.  The  Court  thought,  although  the  son,  as 
one  of  the  father's  family,  was  once  covered  by  the  certificate,  yet 
when  he  became  the  head  of  a  distinct  family,  he  no  longer  con- 
tinued a  person,  within  the  meaning  of  the  stat.  of  Anney  witli 
whom  an  apprentice  could  not  gain  a  settlement.  In  Rex  v. 
Smferby  (6)9  the  son  was  residing  with  his  mother  afl^  his  father's  {h)Ani€,tl,76S^ 
death,  although  he  carried  on  business  for  himself:  and  the  con- 
tinuance under  the  maternal  was  considered  the  same  as  the 
paternal  roof.  The  other  cases  relied  on  were  cases  where  the 
child  was  named  in  the  certificate.  The  current  of  all  the  autho* 
rities  seems  to  decide  this,  that  if  a  person,  who  is  not  named  in 
the  certificate,  but  only  comes  within  the  scope  of  it  as  being  the 
child  of  a  person  named,  abandon  the  roof  of  his  parents,  and 
become  himfself  the  parent  stock  of  another  family,  such  person  is 
not  only  capable  of  gaining  a  settlement  himself,  but  also  of  being 
the  means  of  oUiers  gaining  a  settlement  by  service  with  him ; 
ahhough  his  father  remains  protected  by  the  certificate.  I  am, 
therefore,  of  opinion,  that  the  decision  of  the  Sessions  was  wrong. 
—  Batlbt  J.  I  am  of  the  same  opinion.  If  a  certificate  he 
granted  to  a  person  by  name»  the  parish  is  bound  to  provide  for 
hhn  and- his  family;  but  if  several  members  of  a  family  be  named 
in  it,  the  parish  nmst  provide  for  each  as  distinct  and  separate 
members  iinconneeted  with  each  other.  Who,  then,  are  the  persons 
ittmed  in  this  certificate,  whom  the  township  acknowledge  as  their 
inhalntants  legally  settled?  The  father  and  mother  only;  fbr 
**  iheir  child  or  children  bom  or  to  be  born,"  comprehends  no- 
thing  more  than  their  family ;  the  children  are  to  be  received  back 
as  part  of  the  family  of  the  father ;  and  not  because  they  are  ac- 
knowledged as  settled  inhabitants  of  the  certifying  township.     In 
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The  ton  of  a 
certificated  per- 
floiit  who  was 
not  named  in 
the  certificate, 
upon  the  death 
of  hia  father 
(being  then 
resident  with 
his  mother 
under  the  certi- 
ficate)  was 
bound  appren- 
tice in  the  certi- 
fying parish, 
left  his  father's 
family,  and 
served  in  that 
parish,  under 
tlie  indentures, 
for  some  years, 
and  then  re- 
turned, with  his 
master's  con- 
sent, to  senre  a 
person  in  the 
certified  parish, 
where  his  mo- 
ther attdAimily 
resided  under 
the  certificate, 
and  served  that 
person  until  the 
expiration  of  his 
indentures,  at 
which  time,  be- 
ing of  the  age  of 
21,  his  mother 
still  residing  in 
the  parish,  he 
hired  himself  to 
the  same  person 
for  a  year,  and 
served  that  and 
three  successive 
years,  in  the 
certified  parish : 
Held,  that  he 
gained  a  settle- 
ment by  such 
hiring  and 
vice. 


the  eaicfe  fiAM  uMi  tli«  c«Kifleate  nol  oaly  otmed  tberpMM 
but  the  childflen  alflo*  But  where  childrea  come  withiii  febe  €flvti» 
fieate,  naiely  uader  Uie  desoriptioii  of  |be  fsrailj  ef  the  psnm 
named,  'Res  ▼.  DatUngton  (a),  Res  t.  HeaUh  ead.  jBec  v.  MMfak 
hare  decided,  that  they  oonttQUe  uader  the  proteotipn  ef  th^Mr 
tificate  ao  .long  onljr  as  ihey  ecAititMle^a  p^u^.of  the  fiNoiiy*  Ibil 
aa  the  plaia  and  broad  line  of  diatwction*'*-*  Order  f£  SMfin 
qua8hcM« 

769.  Rem  ¥«  Mmh^^  H.T.  S^G.S^  2  M.«r  &4n — Baponl 

of  W.  /),  from  A*  to  Af.*-^Order  eenfinoedy  .subject,  irc^Tbe 

fMmpet*8  father  resided  in  A.  under  a  certificate  from  itf.,  iM 

1  June  1761  >  ackaowledgieg  him  by  name»  his  wife  by  ^»va^mi 

their  three  children,  Marvy  Atrnt  and  ^^Uioe^  |o  be  IcgaUy  n^M 

in  the. township  of  M.    Ttie  pauper,  when  <be  was  ab^t  Id.yem 

old,  (his. father  being  then  lately. dead,  and  he  residinff  with  hii 

mother  in  A.  under  the  certificate,  ea  part  of  his  father  s&nilyt) 

was  beuad  apprentice  by  the  overseara.of  M*  to  one  L.,  sf  Afn 

till  his  age  of  ^i.    He  served  in  Af.  under  the  indentures  ae*ei 

years,  and  then,  with  his  roaster's  ooasent,  returned  to  it.,  ubeit 

his  mother  and  family  then  resided  under  the  certificate,  and  ^ 

-reside,  to  aerve  eoe  6.,  in  A.    The. pauper  ceatinued  io  (ir.'i 

serriee  till  the  expiration  of  his  indentures.    He  Uieo  lived  widi 

G.  for  a  year,  and  served  a  year,  and  remained  with  G.  four  visn 

In  the  whole,  living  with  him  an  A»  during  all  that  time.    Upfls 

the  pauper's  going  to  A.  to  serve  out  the  remainder  of  his  sppim* 

ticesihip  with-  G.,  he  did  not  go  to  bis  mother's  heose,  n^r  stssf 

tinie,xluring  the  rest  of  his  appKaaticeahip,  resided  at  his  molbcrf 

as  part  of  her  family.    The  <|uestion  made  wast  Whether  tk 

pauper  gained  a  settlement  in  A*  by  hiring  and  service  with  G.^ . 

In  support  af  the  order  of  Sessions,  it  was  contended,  that  die 

pauper  had  not  separated-  himself  from  his  father's  famOy,  so  silo 

enable  him -to  gain  a  settlement  by  hiripg  and  service  m  A^  ik 

parish  certified ;  and  Rex  v.  Ksd  {b)t  Rex  v.  Cailingbaum  Dsor  (4) 

Rex^v,  Ingmorik  (d)f  Rex  v.  Roach  (f),  were  cited. -—On  the  sdwr 

-side  it  was  insisted,  that  the  pauper,  not  being  named  in  the  ce^ 

tificate,  continued  under  it  only  so  long  as  he  constiluted  a  psrt 

of '  that  family ;  and  they  cited  Rex  v.  H€0$h{^)^  Asrv.  JfoK* 

iaie*  {k} — Lord  ELLBMBOROUOirC  J.    On  this  case  it  is  as- 

terial  to  observe*  first,  that  the  pauper  ia  not  named  in  the  Odrti- 

fioate,  but  merely  oompreheoded .  under  it  sb  part  of  hia  ^ 

fiuBily ;  aaoondly » that  sSfier  the  time,  of  quitting  hia  father's 

:  he  never  return^  to  his  ukether's  house,  hut  .oontinued  tft 

,  under  the  indentures  until  the  a^e  of  91»  .and  tbenbirad 

fere  year,  'and  aerved  for  a  year,  and  soeontinoed  in  the 

foriaur years auccessivdy vith the^aamemaater.  jiAod.ihe 

itinn  is,  rWhether,  having,  so  hired  biasMelf  efler  the  age  afiSli 

* waa in  «  capacity  thereby .to.gain.aaettleaaent  in  «^«  ^    llba 

-eiveof.this  <}uastian  Jmatbeen.eoateoded^,  ip  sui^pert  vt 

I'order  ofrBessioas,  on  the  statute  9  Sc  10  iV.  S.  c*  lU  and^Mi 

^uthaaity  of  Rex  v.  CoSmgioum  Duciip  Rex  tn-Jj^e^f  and.  Sef 

'Ingtoem.    The- words  of  the  alatute-.are,  '<  .that  dq  person 

'^«oever,  who  shall  ceme  tntotaoy  panab  by  omificajle*  ^Mi  . 

**'any  setlteaientrunless  he  shall  take  a  laaae.oCa  aaiieman(»  ^ 

5ynhi4,pt7ss,    (^uSiiie^pi.ses.    {eyjhUrp\,f9^  <0M^>v'-^ 
)ti§nf^.f^     {hh4mks  pl.7ae« 
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<*  exeetile  tome  annual  office/'  ^hN    But  I  obaenred  before  upon 
tiie  first  drcmnttance  of  this  case,  which  is  never  to  be  loat  sight 
of,  that  die  pauper  is  not  named  in  the  eeMifioittDBt  imd  th^rdSre 
Ike  is  to  be  considered  as  eoming  ^Mto-the  parish  bj  certificate, 
wnlj  so  long  as  he  is  a  pan  of  liia  father's  ^Ibaiily.    Aiod  that 
i»ibg8  it  to  &e  question,  Whether  he  was^a  pan  of  his  fUher^  fi»* 
tniiy?  InthecaseofC(0^^sgfkw^fff  J9M»>(ak  thepttaper>BflMr>leaf^  (a)Anu,pl962. 
log  hn  Ather's  hoMe,  returned  fo  the  pafMi  whe^e  his  ^ftoher  was 
living  under  the  cenificate,  bemg  under  i^,  and  ww 'hired  >  in  the 
certified  parisih,  at  which  time  he  continued  a  part  of  his  father's 
fimihr.    ^o  in  Rex  ▼.  Keel{b)^  the  pauper  returned  to  a  branch  of  (6)^iiif»pU755. 
herfamiljr  in  thccertified  parish,  and  wus  there  hired  and  aewed 
whibt  nnder  age.    Thecaseof  i^^xv.  Jit^orf  A  (^)  h  the  nearest  to  (c)Wnic,p].764. 
die  present  case;  but  there  is  this  distinction,  that  tlie  jpati^r 
mumed  under  age  to  the  fathers  house,  and'hired  hiaaself;  whilst 
taider  age,  to  a  person  in  the  same  parish  ;  and  aHhoagh  by  com* 
Mring  his  age,  when  he  Urst  let  himself,  with  the  time  wiitn  hit 
fast  let  himself,  it  does  appear  that  he  must  have  been  of  agesat 
the  commencement  of  the  ieoond  year's  service  under  the  last 
letting,  yet  that  cbcumstance  seems  to  have  eacaped  the  iiotie» 
both  of  the  counsel  and  the  Conn ;  and  the  case  was  decided  en*- 
tirely  on  the  aothority  of  Ret  v.  Ked^  which  it  Was  supposed 
exactly  to  resemble;  but  which,  ibr  the  above  reason,  is  notao. 
We  do  not  think,  however,  that  that  is  an  authority  to  warrant  us 
b  deciding,  that  where  a  chikl,  not  named  in  the  certificate,  sepa- 
tttes  himsdf  from  his  father's  family  at  an  age  when  he  is  by  law 
capable  of  supporting  himself,  he  shall  either  derive  a  settlement 
acquired  subsequently  by  his  father,  or  shall  be  prevented  by  the 
certificate  from  gaining  a  settlement  for  himself;  which  is  a  dis- 
ability that  ban  only  attach  on  liim  as  being  one  of  the  family. 
Tliis  is  ilfustiteted  by  Rex  v.  Roaok  (d),  where  a  daughter,  bein^  of  (d)  Ante,phl9, 
tgty  left  her  father's  family,  and  hired  herself  to  a  farmer  for  eight 
weeks ;  during  the  time  of  her  absence  her  father  ac<]piired  a  sub- 
sequent settlement,  and  it  was  determined  that  she  was  not  en- 
litied  to  such  ^bsequent  settlement,  on  the  ground  diat  she  had 
teased  to  be  a  part  of  the  father's  family,  or,  in  the  language  of 
^e  ease,  was  emancinafed.    That  case  was  fully  argued  and  con- . 
Meftid  i  and  it  la^s  aown  a  rule  in  precise  terms,  which  may  serve 
togovfe^n  others  in  fbtare.    The  same  point  was  deteftuined  in 
'Jkr  V.  C&nbhorie^dume.  {e)    That  Was  a  case  %here  the  daughter,  /.w_^   i  ^^ 
fcing  trtider  age,  Wfeht  to  reside  with  her  uncle,  with  her  Ikther^s  ^  '  '^'  P  '^^' 
^Muent,  aud  was  mahMained  wht^ly  by  htm,  and  coatlnued'witfi 
ton  tiir  she  v^aa  6f  the  age  of -27 ;  and  the  Court  held  that  else 
^ttaM  ^n  her  coming  of  age  to  be  a  part  of  her  father's  ftmily> 
Mough  she  had  not  acquired  any  diiitinbt  settlement  fbr  herself; 
tad  iherefore  the  father  acqufred  a  settlement  by  hiring  and  aer- 
'Htey'as'to  unmalrHed  man,  not  havlng'a  child  within  the  wonb  of 
Ifc  statute.    It  is  true- that  tlieae  hitter  were  oases  where  the 
fQ^tton  did  not  arise  updn  a'  Cettificate;  but  they  ^tablisha 

EDciple  which'  lib&wn  what '  it  k  that  constitutes  a  child  ^a  pan  of 
father's  family;  and  whattever  divesto  him  of  the  capSMifity  as 
Me  of  ^fais  father's  family  in  the  one  case^  dIveMs  him  of  tiie  inca- 
^eify  in  the  other.  We  ate  of  bpinion,  Ui^refere,  that'  the  fmu- 
iNcaaied  to  1>e  a  pan  of  his  father's  lonily,  and  'by  thcr hiring 
uid  service  gam^a^ettlemefit  in  Jj^Ord^  quashed. 
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Parol  evidence 
of  the  eiistence 
of  a  certJiicBte 
deemed  suffi« 
cient. 


The  bare  pro- 
duction of  a 
certificate  of  SO 
yeart*  date  is 
sufficient,  witli- 
out  giving  any 
account  of  it. 


In  order  to 
prevent  the  set- 
tlement of  an 


V.  Of  Evidence. 

770.  Rex  V.  St.  Maurice,  M.  T.  24  G.2.  Burr.  S.  C.  296.- 
JL  S.^  the  father  of /2.  S.  the  pauper,  went  ioto  Si.  Mauric€*ihy$ 
proper  aertificate  from  St,  Mary  /  the  son  wfis  born  in  St^  Mwrkf 
-under  the  certificate^  and  lived  th^e  with  hia  fatlier  tiU  hewii 
l>ound  .apprentice  to  M.  in  K. ;  where  he  served  seven  yean.   M 
on  the:part  of  SL  Maurice's  pariah»  parol  evidence  was  given  by  the 
master  Af  .» that  he  himself  came  into  K*  with  a  certificate  ackoov> 
lodging  him  to  be  a  parishioner  of  MkheUever ;   and  resided 
there,  as  a  certificate-man,  from  Micheldever^  during  the  whote 
time  of  the  apprenticeship;  which  certificate  from  Michddeoerhi 
delivered  to  one  //•,  an  offioer  of  the  parish  of  K.    But  Uiere 
was  also  parol  evidence  given  by  one  £*  they  present  oversaer  of 
K.  (who  was  served  with  a  mbpcema  duces  tMim)  that  there  wv 
DOW  no  such  certificate  to  be  found  in  that  parish ;  and  that  hr 
had  never  seen  or  knew  of  any  such ;  and  tliat  if  tliere  had  bees 
any  (a)  such,  it  was  mislaid.     The  only  question  was,  Whether 
parcl  evidence  WBB  sufiicient?-^LBB  C«  J.    The  Sessions  fasfe 
admitted,  and  have  stated  the  evidence  on  both  sides;  and  coop 
elude  that  as  no  certificate  was  produced,  the  place  of  settleneot 
is  not  in  St.  Mary*    So  that  it  appears  they  did  receive  all  the 
the  evidence  that  was  given ;  and  it  does  not  appear  that  there 
was  any  objection  made  to  parol  evidence*    It  is  not  now  insisted 
upon,  that  this  was  conclusive  evidence  to  the  justices  that  thcR 
was  a  certificate.     And  if  there  was  one,  yet  it  might  be  an  irro* 
gular  certificate.     We  have  an  instance  here  of  one,  lately  (6),  t9 
Beihlem,  which  did  not  concludo  the  parish  giving  it,  as  a  proper 
certificate  from  that  parish  under  the  certificate-act,  so  as  to  Inod 
them  in  other  respects  than  that  particular  purpose  for  which  it 
was  given.    Now  the  justices  at  Sessions  are  so  far  from  having 
deterBEiii>ed  that  parol  evidence  ought  not  to  be  admitted,  lb# 
they  have  actually  received  all  that  was  offered. 

771.  Rex  v.  Rytott,  E.  T.  33  G.  3.  5  T.  R.  259.  —  The  respon- 
dents produced  a  certificate  from  the  chapelry  of  IMlU  JVett> 
acknowledging  the  father  of  the  pauper  to  be  legally  settled  is 
that  chapelry.  J,  G,  a  parishioner  and  parish-officer  of  £•»  vho 
had  property  and  paid  parochial  assessments  therci  was  csUed  is 
give  an  account  of  the  certificate :  it  was  objected  by  the  coobmI 
for  the  appellants,  that  he  was  not  competent  to  give  evidence  es 
the  aforesaid  account^  as  being  an  interested  witness.  The  Cotft 
of  Sessions  decided  that  the  evidence  was  inadmissible ;  sad  ihe 
respondents  producing  no  other  evidence,  the  order  was  qossb^ 
It  was  admitted  by  the  counsel,  though  not  stated  in  the  case,  thi^ 
the  certificate  was  dated  more  than'SK)  years  agOy  and  appeared  t* 

'  have  been  regularly  allowed ;  and  that  the  'witness  was  mcfsly 
called  to  prove  that  he  took  it  out  of  the  parish  chest,  and  gave  it 
10  their  attorney  just  before  the  appeal.  -—  Thk  Court  said,  thit 
no  doubt  could  be  entertained  on  this  case ;  for  that  it  was  luC- 
cient  for  the  respondents  barely  to  produce  the  certificate  to  the 
Sessions,  without  giving  any  account  of  it. 

771  a^  Rex  v.  Egremont,  T.T.  51  G.S.  14  EaHj  253.— RemofSi 
from  E.  to  C.    Order  quashed,  subject,  &c. .—  By  the  respoodest^ 

(a)  ThU  certificate,  if  thcare  was  any,  (b)  Hil.  1748»  99  G»  2;  Ikx  w,  ^ 
must  have  been  above  Si  yean  ago.  Qlsve*^  Soutinrark. 


11  wat  proved  thai  the  paapar  had  beentegularljr  bound  appfentice  i^pmitice 
to/.  A*  in  1802,  for  seien  years,  and  terved  with  him  for  seTend  bound  to  a 
jaait  under  the  indentures  at  E.f  and  served  more  than  40  dats  nuster  who 
of  the  ktter  part  of  his  apprenticeship  with  ,/•  B.  in  C,  with  the  Tf  ^^^^  *" 
csBsontof  his  original  master,  and  resided  with  him  there  for  that  u^^^'^l^^fi. 
psriodi    The  appellants  then  pniduced  a  regular  certificate  firom  cite  from  a 
s^iiendljr  sodetv  to  prove  tliat«7.  J?,  was  then  residing  at  C^  friendly  society, 
oadcr  soeh  oertincatOy  and|  therefore,  that  the  apprentice  could  under  ssG.s. 
not  gain  a  settlement  by  serving  him  under  the  indenture*     And  <^>^;iti«not 
the  only  question  was.  Whether  the  production  of  this  certificate  ^"fi^"*"^ 
was  sufficient  evidence  under  the  stat.  3S  0.3«  (r.54.  without  proof  poruh,  merelv 
sf  its  having  been  tkHvered  to  the  churchwardens  and  overseers  to  produce  the 
of  C.f   In  support  of  the  order  of  Sessiona  it  was  contended,  that  certificate  upon 
tlie  Sessions  under  the  circumstances,  might  presume  that  the  *pp^totfae 
certificate  had  been  delivered,  as  it  was  produced  in  court  by  the  ^.^"r  dT™ 
psrisfapofficers  of  C  the  appellant  paribh.^^Loan  Ellknborough  removal  <^tbe 
CJ.    To  warrant  them  in  presuming  any  fact  there  must  be  apprentice  to 
fNresasiable  matter,  the  mere  giving  of  the  certificate  by  the  Midi  pariah,  but 
society  to  a  member,  is  not  mside  sufficient  by  the  act  to  protect  ^J^^™""^  *^ 
lasreadence  under  it  in  the  parish,  without  a  delivery  of  it  to  the  ^^^s^  w" 
psrish-oflmers.    The  17th  section  says,  that  no  member  of  the  b^en  deliTcied 
society  who  shall  come  to  inhabit  in  any  parish,  ami  shall  deliver  to  the  pariih 
to  the  ckurehtoardens  or  ooerteers  of  the  poor  of  such  pansh,  a  cer*  officers  before 
tifieate»  Ac  shall  be  removed  till  actually  diargeable.    But  if  it  theierrice  of 
remain  in  the  pocket  of  the  certificated  person,  that  is  not  sufficient  "^  •PP«tice. 
to  prevent  a  settlement  being  gained  under  him.    Here,  then,  is  an 
absence  of  any  proof  of  its  having  been  delivered  to  the  parish- 
oficecs  before  the  period  when  the  apprentice  served  his  master 
in  the  parish  of  C,  and,  therefore,  an  exclusion  of  any  presump- 
tioB  ofue  fact.  *—  Order  of  Sessions  ipiashed* 

779.  Bex  v.  Debenhamf  M.T.  59<?;8.  2B.  A  A.  163.-^  Re-  On  an  appeal, 
moval  from  D.  to  K,    Order  (quashed,  subject,  &c.  — >  The  pauper  the  rnpond- 
bed  gained  a  settlement  by  hirmg  and  service  in  the  parish  of  !)•,  ents.inorderto 
snlcss  it  could  be  shown 'that  the  father  at  the  time  resided  in  j^^lj^^'^^ 
fiist  parish,  under  a  certificate  from  the  narish  of  K.     It  was  themVTce^* 

Kedthat  no  such  certifidste  could  be  found  in  the  custody  of  D.  Scate  giren  by 
pauper's  father,  t/.  i>.,  proved,  that  in  the  year  1771>  having  the  appellants, 
been  removed  from  D.  to  JK.,  the  parish  officers  of  D.  refused  to  acknowledging 
sUow  him  to  return,  unless  K.  would  grant  him  a  certificate  ;^  to  2rih'"^^2fcSj 
this  the  parish  officers  of  K.  consented.    An  order  for  granting  inhabltaitT^^^*^ 
tbtt  certificate  was  made  at  the  quarterly  roeetiuR  of  the  directors  produced  an 
sad  guaidiaos  of  the  incorporated  hundreds  of  L.  and  fF^  (in  old  book  from 
which  K.  is  situated,)  as  u^eared  by  an  entry  in  the  minute  book  their  own 
sf  the  proceedings  of  the  hundred-house  quarterly  meetings,  P'!'?^  ^^^^^  ^^ 
dirted  20th  March  1771.    And  to  prove  that  such  certificate  was  ^^^^^ 
delivered  to  the  respondent  parish  in  pursuance  of  such  order,  a  factinthe  band- 
book  was  produced  from  the  parish  chest  of  D.;   on  the  out-  writing  of  a 
•kle  of  the  cover  was   "  Certs.  Reed.,  Bonds  do.,  Coppys  of  former  pariah 
<*  Ocden,  1756."    This  book  contained  memorandums  of  orders  of  ^^'  'J^^^^' 
removids,  of  bonds,  and  certificates  received.    The  certificates  jen^  was^* 
were  regularly  numbered,  and  under  the  title  of  certificates  re-  inadmissible, 
eeived,  was  the  following  entry,  dated  1771  >  *^  No.  88.  J.  P.  from 
"  K^  No.  89. «/.  2>.,  do."    There  were  a  variety  of  other  certifi- 
csUs  subsequently  entered;  the  Sessions  were  of  opinion  that  this 
hook  was  not  admissible  in  evidence.  —  Abbott  C.  J.    The  prin- 
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A  parish  certi- 
ficate of  more 
than  SO  years 
date  acknow- 
ledging the 
pauper*s 
grandfather, 
and  father  to 
belong  to  the 
appellant  parish 
produced  by  a 
rated  inhabitant 
who  was  over- 
seer of  the 
respondent 
parish,  was  Iield 
to  be  evidence, 
though  it  was 
objected  that 
some  account 
should  be  given 
of/ty  and  that 
the  witness  was 
not  competent 
to  give  that 
account,  and  it 
seems  that  if 
necessary  be 
miflht  be  ex- 
amined as  to 
the  custody. 
(a)itfiito,pL771. 


ciples  of  tlie  law  of  eridenoe  in  this  coantry  are  fonoded  oa  the 
strongest  sense  and  soundest  reasoning.    It  is  of  the  first  iniporW 
ance  to  preserve  them  strictly,  inasmuch  as  they  are  the  great 
saipeguards  of  the  subject  in  the  administration  of  justice  in  ail 
cases,  from  those  involving  property  of  the  most  trifling  anMmm, 
to  those  where  the  life  of  an  individual  is  at  stake.    I,  therefore, 
should  be  extremely  unwilling  to  come  to  any  decision  which 
should  break  in  upon  any  established  principle.    It  is  an  established 
principle,  that  nothing  said  or  done  by  a  person,  having  at  the 
time  an  interest  in  the  subject  matter,  shall  be  evidence  either 
for  him  or  persons  claiming  under  him.    Now  the  entry  in  tfab 
book  is  of  that  description ;  for  it  is  made  by  a  person  having  as 
interest  to  make  it*  inasmuch  as  it  is  produced  as  proof  of  the 
delivery  of  a  certificate,  by  which  the  parish  of  which  the  party 
making  an  entry  is  an  inhabitant  is  to  be  relieved  from  the  burdeo 
of  maintaining  the  individual  named  in  the  certificate.    I  diink, 
therefore,  that  the  safest  course  which  the  Court  can  ponuewifl 
be  to  hold  that  the  Sessions  were  justified  in  rejecting  this  evidence. 
There  are,  however,  in  this  case,  other  circumstances  from  which 
the  Sessions  may  draw  the  conclusion  (if  they  shall  think  fit  to  to 
do)  that  the  certificate  was  in  fact  delivered.    I  think,  therefore, 
that  the  case  should  go  back  to  be  reheard  upon  that  point— 
Baylet  J.    I  am  entirely  of  the  same  opinion,  that  the  entry  in 
thb  book  was  not  evidence,  the  effect  of  it  being  to  advance  the 
interest  of  the  person  who  made  it  —  Holrotd  J.  concarred.— 
Case  sent  back  to  the  Sessions  to  be  reheard. 

773.  Rex  v.  Neiherihong,  H.  T.  54  G.S.  2M.&S.  d37 Upon 

an  appeal  against  an  order  of  removal  from  N*  to  H*  the  re- 
spondents called  a  person  who  was  a  rated  inhabitant  and  ovencer 
of  the  poor  of  N.f  who  produced  a  certificate  dated  in  the  year 
1756  from  H.  to  N*f  acknowledging  the  pauper's  grandfatha  and 
father  to  belong  to  i/.  The  appellant's  counsel  .objected  that 
before  such  certificate  could  be  received  and  read  in  evidence^ 
some  account  must  be  given  of  it  and  whence  it  came>  which  he 
contended  the  witness  was  not  competent  to  giye,  on  account  of 
his  being  a  rated  inhabitant  o^  Nf  and  the  Court  being  of  that 
opinion  refused  to  permit  the  witness  to  give  evidence  and  dii* 
cnarged  tlie  order,  subject  to  the  opinion  of  this  Court,  iHiethcr 
such  evidence  ought  to  have  been  received.  When  this  caae  mi 
called  on,  Staveley,  in  support  of  the  order  of  Sessions,  adaiitied 
that  after  the  decision  of  Rex  v.  R^n  (a)  he  could  not  aoaiaia 
the  ruling  of  the  Sessions,  but  he  prayed  that  the  case  might  hi 
remitted  to  be  heard  on  the  merits.  Lord  Ellenborouoh  C*^ 
I  remember  upon  the  trial  of  an  action  for  a  false  return  to  • 
mandamusy  a  corporator  was  called  to  produce  some  of  the  coipfli^ 
ation  muniments,  and  objection  taken  to  his  admisibiiity.  But 
Lord  Kenyan  said  he  should  hold  him  capable,  as  a  depository  of 
the  muniments,  of  being  brought  forward  for  tlie  purpose  of  pro* 
ducing  them,  and  that  if  the  party  objecting  wished  to  enquire  as  ttf 
the  custody  he  might,  and  that  he  would  receive  the  efidenoS' 
If  the  parties  choose  to  stand  on  such  a  point  as  this  it  may  beat 
well  that  they  should  abide  by  it.  —  Per  Curiam  :  Order  d 
Sessions  quashed. 
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JfEX  V.  Banbury^  T.  T.  8  W.  3.  Comb.  372.  —  A  constable  Acbild  broughl 
withcMit  warrant,  brought  a  child  from  Broughton  to  Ban*  ^y  •  constab& 
^ry.    Two  justices  of  Banbury  made  an  order  of  removal  in  ^T***®^"* 
•kich  they  recited  the  fact,  and  returned  the  child  to  the  parish  ^oi^^^^^j,ant 
ofBrou^toHf  there  to  be  provided  for  according  to  law.  —  Thb  may  be  removed 
CouBT  held  the  order  good  for  returning  the  child  to  the  wrong-  to  A.  by  the 
doeiB,  and  therefore  that  ])art  was  affirm^.  jvaticM  of  B.  &C.Corob.364. 

775.  Walton  v.  ChesterfiMy  M.  T.  SJV.S.  6  Mod.  322.  —  An  In  m  order  of 
order  was  made  to  remove  a  poor  man  from  W.  to  C.     The  Ses-  J^^  ?!*"' 
lions,  on  appeal,  confirmed  the  order.  But  the  first  order  was  now  jugS^  muat 
luasbed,  because  it  did  not  appear  to  be  made  by  two  justices  of  be  stated. 
he  peace ;  for  it  was  only  said,  *'  Whereas  complaint  has  been 
*  made  to  us,"  without  reciting  their  authority  in  the  order ;  and 
Jtbough  in  the  appeal  they  were  mentioned  to  be  justices,  yet  that 
riU  not  help ;  for  they  might  be  justices  then,  and  not  at  the 
naicing  of  the  first  order  ;  and  so  for  this  reason  it  was  quashed. 

176.  BridenellY..ClerkentDeU,  H.  T.  4  W.  3.  Salk.Am — The  The  justices 
auper  was  bound  an  apprentice,  and  served  seven  years  to  a  hemp-  cannot  remove 
cesser  within  the  precincts  of  JB.,  and  afterwards  he  lived  nine  *  ^^!!!^L!?-^ 
Ban  in  C  parish,  but  gained  no  settlement  there.    The  justices  p]^^'^'^'^^^ 
BDt  him  to  B.f  as  his  kwt  lesal  settlement,  by  an  order  which  set 
Nrth  J$.  to  be  an  eztraparochial  place.  —  Holt  C.  J.   If  a  place 
e  extraparochial,  and  has  not  the  face  of  a  parish,  the  justices 
ive  no  authority  to  send  any  man  thither ;  and  so  it  was  resolved 

u  u  2 


QQQ  RMMOVAJ.OW   THB  FOOm.  [CH.II. 

in  the  case  of  Sir  John  Oiborm.    Poeubly  a  place  extiaptiockHil 

may  be  taxed  in  aid  of  a  paroby  but  a  parian  shall  not  in  aid  of 

that.     This  is  casus  omissus.  —  The  order  vras  quashed. 

The  jusUcet  777.  The  Forest  of  Dean  ▼.  Linton,  T.  T.  12  fF.  S.  2  Soft.  487. 

cannot  remove    ..  jj,  lived  ten  years  in  the  forest  of  JD.,  and  then  died,  and  left 

fiomjm  ^^^    several  children  ;  two  justices  made  an.  order  to  remove  them  to 

be^^  thatT*  ^"  "*"  ^^^^T.   If  a  place  be  a  reputed  j>arish»and  have  churdnrv- 

ate  no  pariah.     ^^1^  And  overseers  of  the  poor,  it  is  within  43  Eliz.  c.  %  thongli  io 

offieera  to  lodge  truth  it  be  no  parish ;  but  if  it  be  merely  extraparochial.  ai  the 

the  complaint ;  justices  cannot  send  to  such  a  place,  so  tliey  cannot  send  from  k; 

and  therefore      ^g  ^  |g  exempt  from  receiving,  so  it  shall  not  hfive  the  benefit  of 

bTflwuip^"**    removing,  for  they  have  not  proper  persons  to  complain. .  Penoni 

pointed.  ^  extraparochial  places  must  subsist  on  private  charity,  Assail  per- 

S.C  Foley,  97.  sons  did  at  common  law  before  43  Eliz^  which,  enacts,  tkat  eniy 

parish  shall  keep  their  own  poor,  in  consequence  ■  of  wkichllM 

jurisdiction  of  removals  was  first  set  up  before  the  StefUle  of 

14  Car.  2.  c.  12. ;  for  unless  the  poor  were  removed  to  theit  ow 

parishes,  every  parish  could  not  maintain  their  owq  poor*  Bat  the 

statute  of  48  Eliz.  c«  2.  does  not  extend  to  e^raparochiai  places 

—  Gould  J.  started  a  question,   whether  the  joatices  of  the 

county,  where  the  parish  wherein  he  was  last  legally  settled  lieii 

might  not  make  an  order  upon  the  parish. to  maJLe  a  rate  for  the 

rebef  of  this  poor  man  in  the  extraparochial  place,  became,  net 

having  gained  a  settlement  there,  he  remains  an  inhabitant  of  thtf 

parish  still ;  else  the  man  may  be  starved  for  want  of  rdief.— 

HohT  C.  J.   Quash  this  order,  and  then  go  and -get  aa  order, 

«  Forasmuch  as  ff*  was  settled  in  the  parish  of  L*y  and  is  not  aUe 

**  to  provide  for  himself,  these  are,"  Ac 

An  order  le-  778.  Rex  v.  Gravesend,  E.  T.  13  W.S.  Com.  Aep.9?.— Twa 

moring  a  pau-    tugtices  sent  Jane  G«  from  G.  to  her  master,  with  whom  ihe 

P^ *?■  "•^f^    lived  as  a  hired  servant  in  ChadweU^  concluding  the  order  " oad 

Ud'te^^hirtd    ''  «^e  ^^^  ^  discharged.'*    The  justices  of  £.  sent  her  back  H 

for  a  year,  in-     G.      It  was    insisted,    that    the   second    onler  was  ill,  beiifg 

Mead  of  to  fAc     made  before  the  time  for  appealing  against  the  first  order  had  «• 

jpariiA  in  which   pired.  —  Smd  noh  alIogatur;  for  the  first  order  was  to  send  hff 

abewas  settled,    ^  ]^^f  master,  from  which  order  no  appeal  lies,  and  not  to  aai 

'*  °*^'  her  to  the  parish  .of  Chadaell  as  to  the  plafce  of  h»  settkmeai* 

The  justices  779.  Clypton  v.  Ramstock,  E.  T.  \9Ann.  SeU.^  Rem.i9»^ 

cannot  Older  the  The  order  recited,  **  WintRBAS  John  8.  and  his  wife  arelaitaeft* 

officen  of  the      M  tied  at  (7.,  these  are  to  order  you  the  chnrdurardeas  of  &  ^ 

parUi  where  a    u  repair  to  the  parish  of  /{.,  and  tor  relieve  them,  they  boisg  s0 

SSTto  ndi^e     "  "c*^  **^  ^y  cannot  be  removed."  —  THBiCwitT  t  TU  filM$ 

her,' she  being     ^^^  ^'^  authority  to  send  for  officers  out  of  ailather  pamhbl|*' 

iDoilltobete-   are  bound  to  maintain  the  .poor  as  long  as  they  coaifiaaevlt 

noTod.  thenu  —  And  by  Powell  J.   Persona  settled  in  a  parU  caaaet'ki 

Butsea35G.3.  ^lieved  until  they  are  removed  to  their  parish.  —  Tbeordori* 

••*®*-  quashed. 

The  justices  7B0.  BraOarv.  UsUy,  H.  T.  \2Ann.  SeU.Sf  Rm.&^-^Tin 

have  no  power  justices  made  an  order  <if  removal  to  contidue  "  mitil  the  aert 
to  make  an  or-  «<  Sessions ;"  and  then  the  Sessions  made  a  fiirther  order  for  ihe 
dar  of  removal  gettlement  of  the  pauper,  t-  Tbb  Court  quashed  both  the  orden ; 
^ctflTtbe  next     ^^  ^^  ^^^  justices  have  no  anthoritj  to  make  an  order  **  till  A^ 

'<  next  Sessions  ;*'  nor  have  the  SessKma  -aatlMrity.  to  make  so  an- 
ginal order  in  this  respect* 
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fk»  renoved  a  poor  penoa  from  P*  to  R,    Within  three  i&ys  ^^es  make  an 
the  jiMticetf  recitmg  that  they  were  surprised,  superseded  it,  and  ^'^*'^^' 
eomioaoded  the  cburcbvardeDS  to  return  the  former  order  to  be  ^dendiTS^ 
eiooeUed. — Whitaxbr  Serjeant^  insisted,  thit  the  justices  could  may  gmnta 
not  issue  such  a  tupersedeat ;  and  cited  Salk.  472«— Sao  pbr  svpermUai. 
(knLijkU :  The  supersedeas  is  weH  sent  by  the  justices,  and  to  pre* 
▼ent  the  charge  of  an  appeal ;  and  the  last  order  was  confirmed. 

78S.  Rex  Y*  fVestBooodt  H.T.  4G.  1^  S/r.7d.  — In  an  order  A  ^gfe  justice 
of  removal  the  complaint  was  recited  to  bo  to  one  justice  only,  ^^7  ^^  ^® 
hot  the  ordering  part  was  by  two  justices ;  and  this  was  held  good.  ^^^^^^ 
Tkea  exception,  was  taken,  that  there  was  no  adjudication  of  the  ^^  mustlMr 
place  to  which  be  was  remoyed  being  his  last  legalsettlement,  but  by  two. 
ody  ''  We  order  him  to  be  removed  to  A.  as  the  place  of  his  last  S.  C.  Sett,  and 
^  legal  settlemeat/*    And  for  thia  fault  tb6  order  was  quashed,        Bern.  107. 

78&    Chemion  v.  ComjO&n  Martin^  M.  T.  86. 1.  8hr.  4'7L—  Twojiutioct 
Two  jdsttees  made  an  oraer  for  the  removal  of  two  dif^nt  fami-  «>niMt  nmmra 
liea.    Rbbtb  objected,  that  though  the  pa^rMies  are  the  same  in  ^%Tf  tbT 
both  cases,  yet  the  removal  of  two  families  by  one  order  is  ill ;  for  Mina  order  of 
suppose  the  removal  of  one  is  legal,  and  the  other  illegal,  and  there  nmovaL 
jsan  appeal  to  the  Sessions  as  to  both,  and  the  order  is  confirmed 
as  to  one,  and  reversed  as  to  the  other,  what  is  to  be  done  in  that 
case  as  to  costs,  the  statateof  8ft  9  fVUl*  S.  c.  SO*  giving  costs  to 
th6  parish  in  whose  favour  the  appeal  is  determined,  and  now  the 
appeal  will  be  determined  in  fiivour  of  neither,  and  of  both;  it 
tfannot  be  saifkthat  the  order  »  reversed,  because  it  stands  good 
m  to  part,  and  it  cannot  be  said  to  be  confirmedt  because  it  is  not 
held  good  as  to  the  whole. «—  £ybe  and  Fobtsscub  Js.  were  of 
opinion,  lliat  the  order  was  ill ;  giving  this  further  reason,  that  the 
party  removed  had  a  right  to  appeal,  for  it  may  be  he  was  re- 
moved firom  his  own  estate,  and  then  upon  his  appeal  it  will  conse- 
qneatialJy  draw  ov^r  the  other  matter  in  which  perhaps  tlie  parties 
on  all  sides  acquiesce* 

784.  R^  V.  Mereval^  H.  T.  10i?.d.  Burr*  S.  C.  661.  — Two  if  a  parish  lie  ia 
juscioea .removed  Rebeecah  C,  single  woman,  andj.  her  child,  up-  twocoondee, 
prarda  of  five  moitths  old,  from  &  to  M.;  and  the  Sessions  con-  f °^  "*  ?^!!?hlr 
Irmed  the  order.    The  pauper  was  hired  for,  and  served  a  year  ^^!^^^^ 
n  that  part  of  the  parish  of  M»  that  is  within  the  county  of  Leices-  one  of  the 
^rj  and  there  was  an  overseer  of  that  part  of  the  parish  of  Af.  counties,  any 
rbicb  lies  in  the  county  of  Warwick  f  to  which  officer  the  pauper  two  justices 
raa  delivered ;  but  there  was  not,  nor  ever  had  been,  any  overseer  ™*y  remore  a 
€  the  poor  appointed  for  that  part  of  M.  that  iies  in  the  county  ^^^f  ^ 
iCjL.  /    although  there  are  several  houses  and  substantia)  in-  Mrishfor 
labitanta  In  that  part  of  the  parish  of  M»  that  lies  in  the  county  which  no  over* 
£  £0*  /  the  same  person  who  was  overseer  was  also  church-  seer  is  particu- 
rarde9k  c£  M.  $  and  asaaMy  actfed  in  the  maintenance  of  the  poor  hurly  appointed; 
bffousbout  the  whole  parish.  —  Mr.  Whblbb  objected,  That  the    u'j.^^theper- 
pfXMfitiiient  of  an  overseer  by  the  justices  for  the  county  of  War-  ^n^Men  ^' 
mck  4:oald  not  afiect  that  part  of  the  parish  of  M.  which  lies  in  the  one  county, 
le    coanty  of  £.;   for,  by  ^Sf/ts.  i;.2.  §  9.    *'If  any  parish  is  the  oflBcer  of 
eacteod  into  more  counties  than  one,  the  justices  of  every  county  the  whole  parish. 
atb^il  deal  only  in  so  much  of  tho  parish  as  lies  within  their  li- 
bertiea^  Aftd  evtery  one  within  their  limits,  to  execute  the  or- 
dissaucoaaonoerning  the  nomination  of  overseers,"  &c.  Therefore 
paat  of  this  pariah  of  M .  which  lies  in  lAtcesUrMart  must  be 
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coDsidered  bb  exiraparochialf  until  oreneert  wrh  pvoperly  •ppoioted 
for  it ;  and  no  removal  can  be  made  to  it,  imtQ  oveneen,  er  ai 
overseer  at  least,  shall  be  so  appointed.  —  But  it  was  answered, 
that  the  churchwardens  are  soflBcient  officers  in  this  respect;  they 
are  overseers,  to  this  purpose:  and  thb  Coctrt  being  clearly  of 
that  opinion^  both  orders  were  affirmed. 
Oliejoitices  785.  Rex  v.    Tamwortk,  T.T.   17G.S.   CiiU.28.— The  cue 

cannot  ranore   stated.  That  Thomas  G.,  the  paaper,  was  i^ally  settled  in  tiie 
wlS^rtl*     hamlet  of  B. ;  and  that  aiflerwards  he  was  hired  for  a  ye&r,  sod 
A  pariah,  unleaa  ^^^^^  that  year  at  S»;  which  is  a  hamlet  consisting  of  one  hmae 
it  ia  a  township  onlvi  and  between  three  and  four  hundred  acres  o£  had :  that  the 
or  vill  within     said  hamlet  of  S.  had  never  contributed  towards  the  relief  of  ^ 
Ae  13  &  14       poor  of  the  parish  of  7\,  nor  had  ever  been  assessed  thereto;  bat 
Gar.  s.  c.  12.     \^^^  always  been  assessed,  and  had  always  paid  to  the  support  ef 
the  parish  church  of  T. :  that  no  overseer  or  overseers  of  toe  poor 
had  ever  been  appointed  for  the  hamlet  of  S»  ;  that  the  said  ham- 
let lies  without  the  limits  and  jurisdiction  of  the  boroogh  of  f^ 
but  is  within  the  parish  of  7\  /  that  the  pauper*  Th&wuu  G.,  Elh 
zabefh  his  wife,  and  their  child,  were,  under  the  order  of  thelvo 
justices,  delivered  to  the  churchwarden  of  the  parish  of  T.,  whidi 
parish  not  only  lies  partly  in  the  coonty  of  fF.,  and  partly  in  the 
county  of  /$.,  but  ilt  a  part  thereof  within  the  limits  and  iurisdiotioo 
'   of  the  borough  of  T.,  and  part  thereof  without  the  said  limits  and 
jurisdiction.  —  Lord  Mansvirld  :  There  is  no  doubt  at  all.  Hk 
place  is  averred  to  be  within  the  parish  where  the  hiring  and  ler- 
vice  were  had  and  performed  ;  and  it  is  no  townsHp  or  vill  within 
the  Stat  of  Car.  2.  where  officers  are  appointed ;  and  therefore  the 
justices  could  not  remove  the  pauper  there,    llie  state  of  ^acei 
as  to  the  number  of  houses  may  have  been  diffierent  in  disereat 
cases,  but  here  are  no  overseers,  no  separate  economy.    Tkt  li 
judication  is  to  5.,  as  part  of  the  parish  of  T,  —  Astoh  J.  Thii 
place  is  neither  extraparochial  or  a  vill.     In  the  case  dted  of  the 
manor  of  Grafton,  it  was  holden  no  vill,  though  it  had  been  O0b- 
verted  into  five  dwelling-houses  and  Ikrras,  and  was  occupied  hj 
five  several  tenants. —  Willrs  and  Ashhurst  Js.  concurred 
Thejusticea  JSS.  Rex  Y.  Swalcl^^  H.  T.  2S  G.  S.   Emron's  MSS.-^Tk 

cannot  make  an  panpers,  Thomoi  H.  and  Mary  his  wife,  were  removed  in  the 
^"^Uo^Wch  "°°*  of  January  1782,- from  S.  to  A.,  which  is  a  large  and  pop 
does  not  main-  ^^^^  district,  part  of  the  parish  of  fF.,  and  maintains  its  own  poor 
tain  its  own  in  common  with  W,^  and  not  by  any  separate  establishment  of  itt 
poor  separately,  own.  One  of  tlie  questions  in  this  case  was,  Whether  justicei<f 
S.C.  Cald.  248.  the  peace  have  authority  to  remove  a  pauper  except  to  a  panifci 

or  to  a  district  exclusively  maintaining  its  own  poor  ?  And  it  wtf 

contended  by  Mr.  Brarcroft,  that  as  A.  maintained  its  poor  set 

exclusively,  but  in  common  with  ^.,  the  removal  to  A.  was  anal- 

lity.  —  Lord  Mamsvirld  :  The  justices  have  no  authority  to  r^ 

'  move  to  such  a  place  bb  A,;  it  is  no  removal  at  all ;  it  is  a  isere 

nullity.     The  justices  might  as  well  make  orders  of  removal  to  a 

man's  house.  —  Ashhurst,  WIllrs,  and  Bullbr,  Js.  concurred, 

and  the  order  was  quashed* 

AnaltentMo  787.  Rex  V.  IJanmnioy  M.  T.  92  G.  8.  4-  T.  il.478.  — By  » 

"LST  "3^  "  ®'^®^  ^  ^^^  lustices,  dated  October  29th,  1789,  A.  Evan,  kia  wife, 

moTal,*by  om     ^^  ^^®  children,  were  remc  ved  in  December  1790  from  H.  to  U 

justice  in  tiae       hoth  in  the  count^  of  C  ;  the  Sessions  canfinned  the  order,  subject 

presence  of  the    to  the  opinion  of  this  Court  on  a  case  Ksenred.    The  case  stilcti 

other. 


Sect.  2.]  autBority  ov  the  justices.  QQff 

dun  aa  altemtion  was  made  in  the  order  of  removal  by  one  of  the 
magistrates  immediately  after  the  order  was  signed  by  both,  but  in 
the  preience  of  the  other,  and  before  it  was  delivered  to  the  parish- 
officers  to  be  executed ;  and  that  it  was  not  re-sealed  and  re-deli- 
fered  by  the  justices  after  the  alteration.  The  appellants  objected 
that  the  order  was  void  in  point  of  law  on  this  ground,  but  the 
Senions  over-mted  the  objection.  —  Lord  Kenton  C.J.  The 
objection  arising  from  the  alteration  of  the  order  is  equally  desti- 
tute of  foundation ;  it  is  stated  that  the  alteration  was  made  in  the 
presence  of  the  other  magistrate.  Such  an  alteration,  so  made, 
would  not  vitiate  a  much  more  serious  instrument  than  this,  a  war* 
rani  by  which  the  life  of  a  person  is  to  be  decided. 
788.  Rex  v.  Siai/bld,  E.  T.  S2  G.  8.  4  T.  R.  596.  —  The  order  An  order  of  i«. 


presence  of  each  other;  and  one  of  the  two  justices,  though  a  fe,eIJtoountie«" 
magistrate  for  Uie  county  of//,  took  the  examination  and  signed  ig  only  voidable 
the  order  at  his  own  house,  situate  in  that  part  of  the  town  of  J?.  and  not  void, 
which  lies  in  the  county  of  C. ;   R»  being  partly  in  the  county  of  See  Rex  «. 
C.  and  partly  in  the  county  of  i/.— -The  Court  took  time  to  con-  Howarth,/wrf, 
lider  of  this  case :  and  now  Lord  Kenton  C.J.  said,  that  he  was  P^^^' 
iiot  then  prepared  to  state  from  his  papers  the  reasons  at  length 
upoD  which   their  judgment  was  founded,  but  that  he  had  tho- 
roughly and  attentively  considered  the  question,  and  that  the  result 
of  his  deliberations  and  of  the  rest  of  the  Court  was,  that  the  order 
was  only  voulfUe,  not  absolutely  void;  and,  therefore,  that  it  was 
necessary  for  the  parish,  who  wished  to  avoid  it,  to  have  appealed 
against  it  in  the  regular  course  of  proceedings.    That  it  would  be 
extremely  inconvenient  to  permit  a  parish  to  set  aside  an  order  of 
removal  at  any  distance  of  time,  which  had  been  acquiesced  under 
for  years  without  any  dispute.     And  that  a  distinction  had  always 
prevmled  between  void  and  voidable  instruments ;  a  strong  instance 
of  which  was  that  on  the  construction  of  the  stat.  fVestminster  2.  M  But  see  Rex 
C.I.;  which,  though  it  enacU  that  all  fines  contrary  to  that  act  ?ij?^™****' 
ihtiW  be  ipM  Jure  nu\\,  has  been  held  to  mean  only  voidable  by  pi.  50s!*' ^'*'*' 
some  legal  proceeding,  (a)  —  Grose  J.  also  added,  that  in  a  case     '.  Albriithton 
in  Strange  (b)  it  was  held  that  the  Sessions  *'  have  power  to  look  ^^d  Skipton, 
"  bto  the  jurisdiction  of  the  justices"  removing.  post,  pi.  797. 

789.  R€x  ▼.  Chihers  Coton,  H.  T.  39  G.^.  8  T.  R.  178.  —  The  n  muft  appear 
pauper,  fV.  FenneUy  was  born  about  55  years  a^o  in  Sow,  but  was  on  the  face  of 
settled  in  C.   In  1779  he  married  his  present  wife  in  J?.,  where  he  «n  order  of  re- 
then  resided.    They  were  afterwards  removed  to  Soto  by  the  fol-  ™<>!*^»  ^^ 
lowing  order ;  "  To  the  churchwardens  and  overseers  of  the  poor  jj^^juris^''* 
"  of  the  parish  of  B.  in  the  county  of  W.^  and  to  the  churchward-  diction. 
"  ens  and  overseers  of  the  parish  of  Sovo  in  the  county  of  the  city  of  See  Rex  «. 
*'  Coventry  /  whereas  complaint  has  been  made  by  you  the  church-  Stepney,  pott^ 
''  wardens  and  overseers  of  the  poor  of  the  said  parish  of  B,  unto  P^*  ^^^' 
^  us  whose  hands  and  seals  are  hereunto  set,  two  of  his  majesty's 
"  justices  of  the  peace  (whereof  one  is  of  the  quorum)  for  the  county 
*'  aforesaid,  that  W.  Fenndl  and  E.  his  wife,'*  &c.  &c.    The  other 
parts  of  the  order  were  in  the  regular  form ;  the  order  was  dated 
16th  of  March  1779 ;  and  there  was  no  county  mentioned  in  the 
margin  of  the  order..    Against  this  order  there  was  no  appeal. 
And  THE  Court  was  of  opinion  that  the  order  was  not  amenable 
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hjAe  SemoM^  vd  that  it  irat  a  wHitf,  far^fcdUiMlfppw 
on  the  face  of  it  that  the  justice  had  jurisdj€li4m* 
Wheretwo  79a  Rex  v.  Moor  CrUcheU  (a),  M^T.  4SG.S.  2£«<,6&'- 

oooaties  have  Xwo  justices,  by  an  order,  removed  D*  S*»  his  wife  and  diddim 
^*tfL"*jf^*^  fipom  the  parish  of  Donheady  m  the  c<Kinty  of  fT.  to  the  pnh  of 
^nt  piurt  of  an  ^**  ^"  ^^^  cottutj  of  Dorut.  The  Sessions,  on  appeal,  ctafinied 
onler  of  n^  the  order.  But  both  orders  being  removed  bj  certhrmri  into  khii 
movai,  the  jus-  eourt,  a  rule  was  obtained,  calling  on  the  i^arish-oficen  of  Dm* 
tices  making  ^^^i^  iq  ghow  cause  why  they  should  not  be  quashed,  for  a  de&alt 
^te^l^L^''  of  jurisdiction  in  the  magistrates  making  the  original  order  sm> 
tobe  justices^dT  '^°^  "P®°  ^^^  ^^^^  ^^^^>  ^°  ^^  stating  &em  to  be  justices  of  the 
the  proper  peace  of  the  county  of  WUU.    The  order  was  in  thisfom: 

Govmy ;  and  it  «<  WUti  to  wit ;  to  the  churchwardens  and  overseers  of  the  poor  of 
H  not  enough  «<  the  parish  of  Donkeadj  in  the  eouaUy  of  WiikU^  aforesaid,  to  ie> 
1?^^^^'^.  «<  move  and  convey,  and  to  the  churcfawardens  and  overseen <if 
tices  of  the^^^  '*  ^^  P^^^  ^^  ^^  parish  of  M.,  in  iAe  coicflfy  ofDorni^  to  receive; 
pttoe  in  and  for  ^^  these.  Whereas,  complaint  hath,  been  made  by  you,  the  dnirch- 
the  wtrf  coMTrfy,  '<  wardens,  &c.  of  Donhead^  in  the  county  of  WuU  aforestudt  asto 
although  the  «  ug  whose  hands  and  seals  are  hereunto  subacribed  aadset,  bekg 
^^"^^^^f  "  ^^  ^f  ^»*  Majesty's  justices  of  the  peace  in  andjw  the  wd 
ATL^I^a'nd  "  coufUy,  (one  whereof  is  of  the  quorum,)  that  D,S^&cmcm 
werealflo  named  ^'  to  innabit,  &c.  (pursuing  the  usoal  form  of  such  orden)."— 
last  before  such  BuRROUOH  and  Casbbbd  now  showed  cause,  and  contended,  lit, 
deacripdon  of  That  the  words  '<  justices  of  the  peace  in  and  for  the  said  cossto," 
die  justices.  ^^^^^  ^^^  reference  to  the  county  in  the  margin,  which  is  Wm: 
V  ^  "m^  ^^  ^y^  ^^  ^^  ^^  reference  in  grammatical  constraotion  to  the  kit 
Leicester^ii.  ft^tecedent  county  mentioned,  which  is  also  Wilis.  And  further, 
pi.  791.  '      '   that  from  the  whole  scope  of  the  ordec,  it  appears  that  it  couU 

only  have.been  made  by  magistrates  of  Wilts  and  not  of  Jhntt' 
But  THE  CooRT  were  clearly  of  opinion,  that  the  objection «» 
(fi)  Vide  Rex  V.  fatal,  (b)  It  ought  expressly  to  appear  that  the  justices  had  jum- 
L799^'iu!d''  diction  to  make  the  order,  and  therefore  there  having  been  Mo 
^x  v.'chilTera  ^^^"^^^  mentioned  before,  they  ought  to  have  stat^  of  wliidi 
Coton*  aiOtf^  county  they  were  justices.  But  Lokei  Ksnton  C.  J^  added  his 
pl.  789.  regret  that  the  objection  had  been  taken,  as-  the  decision  woaU 

conclude  nothing ;  for  4he  Court  would  direct  a  special  entry  to  be 

made,  in  order  to  denote  that  the  orders  were  quashed  for  wsotof 

form.    And  that  it  was  to  be  lamented  that  the  stat.  5  G.  8.  c>  1A» 

which  was  intended  to  give  the  justices  in  Sessions  a  power  d 

amending  orders  of  removal  which  were  defective  in  point  of  foiBi 

had,  by  the  construction  which  had  been  put  upon  it,  been  isb- 

dered  a  dead  letter,  as  all  defects  of  this  sort  bad  been  considered 

to  be  matters  of  substance  and  not  of  form. 

An  order  of  791.  Rex  V.  St.  Mary,  Leicester,  H.  T.  58  G.  S.  1  jB.  &  A.^* 

macpstnoes  was  —  Removal  from  W.  to  St.  M.    Order  confirmed  and  removal  by 

pSSTof  W  L  ^^^^^^  >»<»  ^^  Court  of  King's  Bench.  —  The  order  was  in  tha 

the  county  of     ^<>>''"  •  '^  County.of  Rutland.  —  To  the  chnrdiwardens  and  over* 

BuUand,  and      **  seers  of  tlie  pooT  of  the  parish  of  W»  in  the  said  county ;  tpd 

also  to  the  «  to  the  churchwardens,  and  overseers  of  the  poor  o^  the  psdtb 

S!^'^*'nt?'of^    «  of  St.  Mn  in  the  borough  of  Leicester,  in  the  county  of  U- 

Zm^t,  and      **  cc»/er,  and  to  each  and  every.of  them  i  •—  Brntland  to  wit  x  Up» 

the  words  ''  the  complaint  of  the  ohurchvrardens  ind  overseers  of  thefoor 

"  county  of        "  of  the  parish  of  W.^  in  the  said  county,. made  unto  IU|  wo«e 

^irtfajirf,"  were  "  names  are  hereunto  set,  and  seals  affixedt  being  two  of  Ha 

tiien  written  m    u  Majesty's  justices  of  the  peace  in  and  for  the  said  cwmty,  s»d 
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f!  «Qe  o€  iiS'af  tke  qnoiuaiy  that JIf.  jB.  4rc.«re  come  io  itiliiUli*^  te mmfai, and 
&c.  (in  tbe  usual  fonn).    The  cases  of  lUay.ChUoen  Ceian  (a)»  themagfstntai 
snd  Rex  v«  Moor  CrHchM  (h)^  were  cited, — LoBi>>£Li.mBOBovGH  ^^^  *°  *  "'^ 
C.J.  If  tills  Court  IS  put  under  the  paioful  iie<:essity  of  overruling  S'^^tefdl!' 
the.  case  of  Rgx  v*  ikfoor  CrUchfiUj  sn  order  to  do  justice  in  this  cribedM  jut- 
ostStlhave  no  hesitation  in  so  doing*    Tbe  worda  '<  justices  of  ticesd^the 
"  tbs  peace  in  and  for  the  said  county,"  in  that  case  immediately  peace/or  the 
Mow  the  words,  «  the  county  of  JVUi$  aforesswl/'  and  in  plain  ^^^^ 
gnnMoatical  construction  can  have  reference  to  tbe  county  of  ^  it^mbv 
WiU4on\y^    For  the  wordfoi^  must  have  reference  to  the  last  sufficiently  »- 
anteoedait,  and  I  wish  that  the  verv  able  and  very  learned  judge  peved  thattlMj 
vho  decided  that  casCi  instead  of  lamenting  that  such  an  objec-  were  justices 
tioahad  there  been  taken,  had  applied  his  powerful  mind  to  the  ^^  ^  comity  j 
objection  itself*  and  I  have  no  doubt  that  it  would  have  vanished  ^^  ^><^<>^ 
before  that  mind  ezeiting  its  proper  vigour  on  the  subject.    Here  W^9^>?^f99^ 
there  is  £rst,  «« county  of  i2./'  in  tbe  margin ;  then  comes  the  W^^V^-tVk 
w^ds,  *<  parish  of  Wing  in  the  said  county  i"  that  must  mean 
tbe  county  of  Jt^f  if  we  are  to  give  the  word  said  any  mean- 
isg  at  all.    Then  immediately  follows  the  words,  *^  justices  of  the 
*'  peace  for  the  said  countv ;"  that  must  therefore  also  have  re- 
ference to  the  county  of  R*     The  grammatical  construction 
and  plain  meaning  of  the  instrument  direct  us  to  that  conclusion 
alooe.— •  Batlby  J.  It  it  impossible  to  doubt  in  this  case  to  what 
county  the  magistrates  who  made  this  order  b^naed.    lUx  v. 
Moor  CriicheUM  undoubtedly  a  very  strong  authonty«  and  per- 
bsps  not  distinguishable  from  this  case;  but  that  case  does  not 
convince  me.     I  think  the  Court  ought  there  to  have  come  to  a 
contrary  conclusion.    In  that  case  the  words  **  said  county,"  could 
only  mean  in  grammatical  construction  and  common  sense  the 
coaoty  of  WilU*    Now  here,  **  said  county''  must  mean  Rutlandf 
and  not  Leicuier*    Besides,  in  this  case,  after  the  direction  of  the 
order,  th^e  are  found  in  the  margin  the  words  **  county  of 
"  ^,  to  wit,"  which  makes  the  case  much  stronger.    Then,  if 
there  be  no  doubt  to  which  county  the  word  9aid  refers,  the  ob- 
jection cannot  prevail.  —  Abbott  J.  The  case  of  Rex  v.  Moor 
Griukeiif  was  a  decision  not  establishing  any  general  rule  of  law, 
hut  turning  upon  the  construction  of  the  terms  of  that  particular 
imtrument,  and  has  not,  I  believe^  been  since  recognised  or  acted 
upon.    Even  if  this  case  were  precisely  similar  to  that,  I  should 
«ty  that  the  Court  there  had  not  adopted  the  true  construction, 
nor  that  which  was  warranted  by  the  ordinary  rules  of  criticism 
or  language.    Here,  however,  there  is  a  distinction ;  the  county 
here  is  named  for  the  second  time  in  the  margin,  and  we  may 
therefore  begin  to  read  the  instrument  from  that  part ;  if  so,  there 
will  be  BO  doubt;   for  the  county  of  i2.  is  the  only  county 
nsmed  to  which  tlie  word  said  can  have  any  reference*— Hol* 
Bovp  J.  I  am  of  opinion  that  this  order  ought  to  be  aifirmed.    It 
apj^ars  in  the  beginning  of  the  order,  that  the  ^*  parish  of  Wing 
**  m  the  said  county,"  must  have  reference  to  the  county"  of  R»f 
and  it  is  dterward  stated,  that  tbe  justices  made  the  order, 
upon  complaint  of  the  churchwardens  and  overseers  of  that  parish.    , 
Ilien,  aa  no  other  justices,  except  magistrates  of  the  county  of 
12.,  coold  by  law  make  the  order,  the  Court  will  intend  that 
the  worda  **  said  county"  have  reference  to  the  county  where  the 
apMigistnites  had  jurisdiction,  fi»r  that  construction  which  supports, 
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b,nA  ilbt  that  which  destroys  the  instrument,  may  fairly  be  adopted; 
and  the  words  **  said  county/*  may  ut  res  magis  valeat  qutm 
pereat  have  reference  to  the  county  of  R. — Order  affirmed. 
The  pauper,  792.  Rex  v.  Saighion-an'the-Hul,  M.  T.  59  G.  8.  ^B.&  J.168. 

^L"k* "^f  —Removal  from  St.  B.,  to  S.  Order  confirmed,  subject, ftc- 
A^bwient-  '^^^  pauper  bemg  settled  in  S.,  acquired  a  subaequent  flettknett 
Ijlc^imdm  *n  the  township  of  G.,  in  the  parish  of  Si.  ilf  .,  in  the  city  of  Cfcet- 
settlement  in  ter,  in  which  parish  there  are  several  townships,  each  sepsfately 
the  township  of  maintaining  its  own  poor.  Of  these  townships,  G.  was  one,  and 
B.  The  latter  ^^g  situated  in  the  county  palatine,  and  not  in  the  city.  At  the 
wardscas^V  ^'°^  ^^®  pauper  obtained  a  settlement  in  G.,  it  was  a  township, 
exist  as  a  place  having  overseers,  and  maintaining  its  own  poor,  which  coDtiaaed 
capable  of  main-  to  be  the  case,  until  about  10  years  ago,  when  all  the  houses  in 
tainingitsown  the  township  were  taken  down  for  the  purpose  of  enlaiging  Cka- 
poor^dd,  1^  castle.  There  are  now  no  buildings  in  the  town&ip  of  Gn 
S^'^STtihe  except  part  of  the  courts  of  the  county,  and  some  barracks  and 
pfvioiis  settle.  Other  buildings  belonging  to  the  barrack-board.  No  overseen 
ment  in  A  have  been  appointed  for  the  township  of  G.  for  the  last  10  yesn, 

haTing  been  ex-  and  there  is  no  place  within  the  township  inhabited  by  persow 
tinguiihed,  Uie  capable  of  being  appointed  overseers. — Abbott  C.J.  Tbetu- 
StT^^Ted  **»^"*y  ^^^  «nag«trat2s  to  remove  paupers  existo  only,  and  is  de- 
thither  from  a  H^od  from  tli^  express  provisions  of  an  act  of  parliament ;  sod, 
third  town  as  to  in  a  new  case,  the  best  mode  for  the  Court  is  to  form  their  jadg- 
the  place  of  his  ment  on  the  very  words  of  the  act.  There  may  be  many  cases, 
last  legal  settle-  ^here  a  pauper,  having  no  settlement  in  the  place  where  he  vaj 
y^iberha^'  happen  to  be,  may  still  not  be  removable  from  it ;  either  because 
such  a  case  a  ^^  ^^  "^  Settlement  at  all,  or  because  the  parish-officers  are  sot 
removal  to  the  enabled  to  discover  the  place  of  his  settlement*  The  words  of 
parish  of  which  the  act  are,  that  any  two  justices  of  the  peaoe  may,  by  their  wff- 
*^.*^™J"P  ^  rant,  remove  and  convey  persons  likely  to  be  dmrgeable  to  the 
rart^w^ldnot  P*"*^*^  where  he  or  they  were  last  legally  settled.  It  is  therefore 
begood ?  enough  for  the  Court,  in  deciding  this  case,  to  say  that  Sa^iw 

is  not  the  parish  where  the  pauper  was  last  legally  settled,  inas- 
much as  he  appears  to  have  subsequently  acquired  a  setdemest 
in  G.,  by  which  the  former  settlement  was  extinguished.    The 
justices,  therefore,  in  this  case,  had  no  authority  to  remove  the 
pauper,  and  the  Sessions  have  done  wrong  in  confirming  their 
order.     Batlbt  and  Holrotd  Js.  concurred.  —  Both  orden 
quashed. 
Where theun.        7<)g.  ji^ ^  Whitehaven,  E.  T.  SG.^.5B.&  A.  790.— Upoaan 
d^^ln^of  an     *PP®^^  ^y  ^®  inhabitants  of  H^.,  against  an  order  of  removal  of 
JMiSman,  not     ^'  M*C.,  from  Whitehaven  to  Wor&ngton  ;  the  Sessions  quashed 
having  acquired  the  order,  subject,  &c.  The  pauper,  M.  M*C.y  an  unmarried  wonan 
any  settlement    with  child,  and  thereby  cnargeable,  but  who  had  not  applied 
^  his  own  in      fo^  or   received   parochial  relief,  was  removed  from  W.\ioWn 
^i"^n    t,   "  ^^^  P*"^®  ^  ^^  ^^^^  settlement.       The  pauper,  at  the 


being  nraiar.  ^^^  ^^  ^^  removal,  was  above  the  age  of  91,  had  gained 

lied,  and  as  no  settlement  for  herself,  was  unemancipated,  and  itviag  with 

such  was  acta-  her  father  and  mother,  as  part  of  their  family.    The  father  and 

''^y  *^*^**^«  mother  were  both  /mA,  and  had  gained  no  settlement  in  Bug' 

c°iai.  9.e,T  ^"^-     '^^^  father  had  not  applied  for  or  received  any  relief  frti 

Held,  that  this  ^^  removing  township,  for  himself  or  anv  part  of  his  ftisilj* 

did  not  make  The  father  was  not  examined  by  the  removing  magistrates.    The 

her  father  and  question  for  the  opinion  of  the  Court  was,  Whether,  under  the 

the  rest  of  his  provisions  of  the  59  G.  8.  c.  19.,  and  the  above  cinmmstaaccs,  the 


SlCT.^]  AUTHOIUTT   OF   THJI  JUSTICES.  f)^ 

panper  was  properly  removed  to  the  plade  of  her  birth  settfement,  family  mnov- 

—Put  Curiam  :    We  are  of  opinioa  that  the  chargeability  con*  able  by  a  paai 

templftted  by  the  legislature  in  59  G.  S*  c.  12.  $  SS.  was  the  actual  ^  ^"^^  ^' 

mkmg  for  parish  relief,  and  not  the  constructive  chargeability  c^l^^F^^. 

creatal  by  SSG.  S.  c  101.  §  6.    The  order  of  Sessions  is  wrong,  but  that  the 

sad  must  be  quashed.  —  Order  of  Sessions  quashed*  daughter  might 

be  removed  by  an  order  to  the  place  of  her  birth  in  Engfand. 
79^.  Rex  V.  Oakmerey  E.T.SG.^SB.A  A.  775.  —Two  ju»f  Where  a  dis- 
tices,  by  their  order,  dated  April  Ist  1821,  removed  John  B.  from  ^^^  previously 
(her  TMey  to  Oakmere.  The  Sessions,  on  appeal,  confirmed  the  or-  ^^"^^^ 
der,  subject,  Sec.  The  township  of  O,  was  before,  and  until  the  passing  parliwnent 
ef  a  certain  act  of  parliament  in  the  52d  year  of  His  late  Nlajesty,  made  a  town- 
part  of  the  forest  of  Ddamere  in  the  county  of  ChesUr,  and  an  ex«  Bbip;  and  it  wa» 
treparochial  place.    Under  and  by  virtue  of  the  said  act,  intituled,  Sl^'fl^^' 
"  An  act  for  inclosing  the  forest  of  Delamere,  in  the  county  of  ^^ itdhiould 
**  Chater^'*  the  forest  was,  in  December  1819,  duly  divided  mto  maintain  its 
four  separate  townships,  of  which  O.  was  one.    Smce  that  time  own  poor  and 
overseers  of  the  poor  have  been  duly  appointed  for  the  township  rep«r  its  own 
«f  0.     The   pauper,  John  B.,  was    born  many  years  ago,  a  J?*^,5  •"**  *^^* 
bastard,    in    O.,    whilst    it    was  an  extraparochial   place*  and  miwleitwraS^ 
psrt  of  the  forest  of  Ddamere,  The  question  for  the  opinion  of  the  immi^tieJ! 
Court  was,  Whether  such  order  of  removal  to  O.,  as  the  birth-  and  be  subject 
plsce  of  the  pauper,  could  be  sustained  ?    The  following  were  to  the  same 
the  clauses  in  the  local  act,  on  which  the  question  depended,  '^(•tionsas 
•*  And  be  it  further  enacted.  ITiat  the  district  called  or  known  by  '!^^^^^ 
**  the  name  of  Delamere  Forest,  and  all  such  lands,  lying  contiguous  county :  Held, 
**  thereto,  as  are  now  extraparochial,  sliall,  as  soon  as  the  moiety  of  that  this  clause 
*'the  said  forest,  which  is  hereby  directed  to  be  allotted  to  and  was  prospective 
**  amongst  the  persons  enjoying  rights  of  common  thereon  shall  have  ^^}^J^^^ 
^'been  so  allotted,  divided,  and  inclosed,  be  and  be  deemed  and  ^^hj^^^^ 
<*  taken  to  be  a  parish,  and  called  and  known  by  the  name  ofDela-  trict  previously 
''  mere  parish,  and  shall  for  ever  thereafter  be  and  be  deemed  and  to  passing  the 
**  taken  to  be  a  rectory.*'  *<  And  be  it  further  enacted,  That  the  said  i^t  was  not 
**  commissioners  shall,  and  they  are  hereby  authorised  and  required  '^^^  ^^i^* 
''  to  divide  the  said  parish  into  two  or  more  townships,  to  be  called 
"  and  distinguished  by  such  names  as  the  said  commissioners  shall 
*'  appoint ;  and  when  the  same  shall  be  so  divided,  each  and  every 
*'  such  township  shall,  from  thenceforth  for  ever  thereafter,  provide 
*^/or  its  ovm  poor,  make  and  maintain  its  own  roads,  and  have,  en- 
**joif,  and  be  vested  with  such  and  the  like  powers^  privilegeSf  and  f'm- 
"  munities,  and  be  subject  to  the  same  regulations  as  are  incident  to, 
**  and  as  are  had,  held,  and  enjoyed  by  the  several  other  townshws 
^ntithin  the  said  county  ^Chester,  by  the  lams  and  statutes  of  that 
**part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called 
**  England***  —  Abbott  U.  J.  This  case  arises  on  the  act  52  G.  S. 
for  enclosing  the  forest  of  Delamere,  and  the  question  is,  Whether 
the  district  newly  created  into  a  township  under  this  statute,  which 
before  was  neither  in  any  parish  nor  township,  is  to  be  considered 
as  if  it  had  formerly  been  a  parish  or  township,  with  regard  to 
settlements ;  or,  only  as  becoming  so  from  the  time  of  its  creation 
under  the  act,  and  as  if  it  had  formerly  been  wholly  uninhabited. 
And  we  are  of  opinion,  that  the  latter  is  the  true  construction  and 
effect  of  the  statute.  If  the  former  construction  should  be  adopted, 
much  inconvenience  and  litigation  might  ensue.    Many  parishes, 
wherein  paupers  have  been  considered  as  legally  settled,  and  have 


1SGS  VBM6VAI*  or  THS  fOOR.  [Cb.  XL 

•e(MMrdiiigljrtlMii'<nttdMai»d|,  tn^t  reWtfB  theaisdfcs  ftom  dnr 
burthen,  b^r  removtng  to  tfibr  new  towniAiip  not  ooljrKegidtaate 
persons  bottf' wt^i^  Uie  distriei  whereof  die  towAibip  ooonUsi 
but  also  many  of 'thoto  who  had  be^n  servants  or  apprentices,  sr 
had  rented  tettedients  of  the  yearly  value  of  10^  witlon  it  Bjr 
such  removals^a^lMravry  burthen  might  be  thrown  at  once  nponliis 
new  townidi^'.  '  It-fs  true,  on  the  other  hand,  that  the  new  town* 
ship,  hovtsenow  bvelrsetrB,  nay  remove  persons  Which  the  infas- 
bitants  of  ^  district  could  not  previouny  do :  but  then  die  in* 
habitants  were  not  pre'donsly  under  the  ssnie  legal  oUigaiisoto 
maintain  the  poor  who  might  be  found  within  it,  as  a^  parish  or 
to#nship ;  the  consequence  of  which  must  have  been  toat  sack 
poor  would,  in  general,  €nd  their  way  without  removal  into  tksie 
parishes  or  townships  that  were  compellable  to  maitttaib  them;  is 
that  the  new  power  of  removal  would  not  be  likely  to  aibrd  a  r^ 
Kef  coAimensuraite  with  the  new  burthen :  and  the  former  wsnt  of 
the  power  of  removal  might  have  the  effect  of  charging  this  ae^ 
township  with  the  maintenance  of  persons  under  ctrcumstancei  is 
which,  if  the  district  had  been  previously  a  township,  the'inhs- 
bitants  might  have  taken  care  to  prevent  the  burthen  from  hSSaf 
upon  them,  as  by  the  removal  of  unmarried  pregnant  women, 
or  of  persons  coming  to  settle  on  tenements  under  1(V.  a  year,  ct- 
peoiaUy  before  the  stat.  S5  G.3.  c.  101.  The  latter,  indeed,  would 
not  acquire  a  settlement  for  themselves,  but  settlements  might  be 

.  derived  under  them  by  apprentices  and  servants ;  and  drfs  is  not 
Uke  the  case  of  a  modem  appointment  of  overseers  to  places  tbst 
formerly  had  no  such  officers ;  because  all  such  places  must  hare 
been  viUs  from  time  immemorial,  and,  consequently,  under  a  legsl 
obligation  to  maintain  their  poor,  and  possessing  a  legal  right  to 

.  the  appointment  of  officers,  and  by  such  appointments  to  remote 
-penK>ns  trader  the  same  circumstances  as  other  townhins  or  ps* 
rishes  might  do.  The  consequence  of  this  opinion  is.  That  bod 
the  orders  must  be  quashed.  —  Both  orders  quashed. 

III.  The  Style  of  the  JutUces. 

Anorderof  795%  Anonymous,  M.  T.  8  WiU.^  S  Sa/X;.478-— An  oMerwai 

Temoral  need  made  by  two  justices  to  remove  a  poor  person  ;  and  exception  wu 

not  ittfe  diet  taken,  that  it  did  not  appear  by  the  order  that  the  justices  were  of 

of  iir^MTin  ^^  division,  or  that  either  of  diem  was  of  the  qnoruwu  — TTk 

which  the  pui-  la^t  was  held  a  good  exception,  but  the  first  oVer^niled,  for  in  tlist 

pen  lived.  ihe  etsitute  is  only  directoiy. 

In  en  Older  of  796.  Rex  V.   Upton,  M.  T.  \0  Ann.Sett.  Sf  Rem.Sl.-^EAn 

vemovelUie  per-  moved  to  quash  an  order  of  removal,  because  it  did  not  state  that 

eons  removimr  the  justices  who  made  it  were  justices  iff  the  peace;  it  only  aid, 

^^M*^^e  "  ^^^  ^'  ^^  ®'  i^^^^^  ^  '^^  county,"  but  not  of  the  pem^-- 
pj^?*  Capper  :  The  subsequent  words,  *'  quorum  unui"  ascertsia  that 

they  were  justices  of  the  peace.  —  But  ths  Coctxt  sidd,  that 
there  is  a  quorum  besides  our  commission  of  the  peace ;  and  tbe 
order  was  quashed. 
An  order  of  797.  Albrighton  V.  ISkhton,  KT.6G.U  Sir.  SOO.  ^  Upon  an 

remoTelwas  appeal  from  an  order  or  removal  made  by  two  justices  {quonM 
SSS^it  ^  *'"^')'  ^^  Sessions,  reciting  that  they  had  pejvsed  the  charter  of 
peL^'theTone  -^'^  ^^^  ^  °®^  appearing  thereby  that  tbe  two  jostioes  were  eidicr  of 
of  the  jueticct  '  tbem  of  the  quorum,  tfaere^e  they  quashed  the  otder  of  resMfsl 
of  the  ^  Pfea  GwRiAiff :.  The  order  of  Sessiow  asast  btfifMifaiiy  oo^  ^ 


wmut  ciwkj  power  in  the  Sossiono  to  look  into  the  jfiiidiotkMi*of 
the  tiro  justioeoy  for  that  they  certainly  haver  biit  because  that 
nantof  jurisdiction  is  not  sufficiently  alleged,  since  they-  might 
bsve  a  jurisdiction,  though  .it  did  not  appear  upon  the  charter  of 
A.  The  Sessions  should  have  said  in  general,  that  it  appeared  to 
them  that  the  two  justices  were  neither  of  them  of  the  quorumf 
snd  that  would  have  been  good  cause  to  quash  the  order  of  the 
two  justices,  (a) 

798.  Rex  v.  OtoUon,  M.T.  IS  G.  1.  2  Sa/i(.  474.  — Fekwick  if u  order  stmtt 
moved  to  quash  an  order  of  removal,  which  set  forth,  that  *'  upon  the  justices  to  b« 
*'  complaint  of  the  churchwardens  and  overseers  of  the  poor  justiees  m  the 

•*  of  the  parish  of  K.  unto  us  whose  names  are  subscribed,  two  of  S"  Al?tiie****^ 

^  His  Majesty's  justices  of  the  peace  in  the  county  aforesaid,  ty  His bJ^T*^ 

**  quorum  unus,**  &c.  The  exception  was,  that  the  word  in  went  to  S.C.  2  Seek 

the  point  of  their  jurisdiction ;  for  it  only  appeared  that  they  Cis.  76. 

Ihrtd  in  the  county,  and  not  that  they  were  justices  Jbr  the 

county,  and  if  so  they  had  no  authority  to  make  tlus  order.  And  he 

dted  the  case  of  Rex  v.  Dobbyn  {b),  wnere  an  order  of  justices  was  (^)  Sidk.4T4. 

quashed  because  it  did  not  appear  that  they  were  justices  tf  the 

county  or  for  the  county,  but  only  residing  in  the  county.  —  The 

Court  held  this  a  fatal  exception,  and  quashed  tbe  order  for  that 

tesson. 

799.  Rex  v.  Stepney,  E.T.SG.%  B«rr.  5.  C. 23.  — Two  jus-  Ifenotdwrbs 
tices  removed  A.  B.  from  C.  in  Bucks  to  S.  in  Middlesex.    An  ^^^  ^ 
exception  was  taken,  that  the  order  of  the  two  justices  was  too  ttriJ«in*S- 
imcertain,  having  no  county  mentioned  in  the  margin,  and  being  fanratcoaiiiii^ 
directed  to  the  churchwardens  and  overseers  of  two  parishes  in  endtbejasdoes; 
two.  different  counties  (viz.  S.  in  Middlesex  and  C  in  Buckingham-  *»  stated  to  be' 
Aire\  and  they  only  called  themselves  justices  of  the  peace  for  the  ^"•***  ** 
cMtntj/  aforesaid;  so  that  they  do  not  appear  to  have  any  jurisdic-  |^,^S^  u 
tion;  for  by  13  &  14  Car. 2.  c.  12.  the  jurisdiction  is  given  to  the  ihSuSr uo- 
|ustice8  of  the  county  where  the  pauper  comes  to  inh&it.    And  it  certainty. 

11  incumbent  upon  the  justices  to  show  that  they  have  jurisdiction :  See  Rex  v. 
it  ought  to  appear  upon  the  face  of  their  order  that  they  were  ChilTcn  Coiod, 
justices  for  the  county  of  Bucks;  and  for  this  reason  the  order  was  *^*'  P*'  '^^^' 
qosshed. 

800.  Rex  V.  Madeleyt  H.  T.  16  G.  2,  Burr.  S.  C.  202.  *-  Two  An  order  of  re. 
JQitices  removed  the  pauper  from  Z.  in  the  county  of  Salbpy  to  JV£.  n»^l  ewfaig 
m  the  county  of  Stafford^     Exception  was  taken,  that  it  did  not  J52"'*'S!Si^ 
appear  that  the  two  justices  who  made  it  were  justices  of  or  ^J^byiti 
for  any  county,  it  beincr  only  said  *^  for  the  county  of  Shropshire!*  comnMmappeU 
sad  there  is  no  such  division  as  the  county  of  Shropshire,  —  The  letioo,  es  sikrsp- 
Court  held,  that  "  Shropshire*'  beingj  the  common  appellation  of  ***^^1"*^Ji!f 
the  county,  it  was  well  enough,  both  in  orders  and  acts  of  parlia-  *^  **  ^^' 
ment 

.801.  Rex  V.  Andover,  M.  T.  24  G.  3.  CflW.S75.— Two  jus-  An  order  of  re- 
tices,  in  an  order  removing  Ann  Day  frOm  A.  in  the  county  J^*^'JJ^'* 


0^  Southampton,  to  £.  in  the  county  of  Berks,  stated  themselves  thflnMelYcetobe 
to  be  '^  two  of  His  Majesty's  justices  of  peace  for  the  borough  or  juitioei  tor'*u 

(«)  Bat  by  70. 3.  c.91.  If  in  way  or  otber  instruments,  done  or  executed 

a^i  borough,  town  corponte,  fran*  by  two  or  mora  justices  qualified  to  act 

cbue,  or  liberty,  they  have  one,  and  no  within  such  dty  or  other  place,  shell 

nore  then  one  justioe  actually  of  tfie  be  valid,  altlioiigli  nekfaer  of  tUto  said 

fHorwiH  all  aids,  orders,  adjudicatioQe,  justices  shall  be  of  Uw  fnonmi*    flee 

wtnrami,  indentures  of  apprenticeship,  also  S6G.2.  c.27. 
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borough  tfr  "  town  and  parish  o£A."  Ac  —  Ths  Cooat:  EoougliaTOevtto 

town  and  ps-  support  the  order ;  for  both  town  and  borough  are  coopled  with 

rah/'isiuffi-  paruh;  and  they  sufficiently  appear  to  be  justices  of  either  of 

cientijr  certain.  |||^^g^  phices  for  which  they  were  empowered  to  make  this  order. 

IV.  The  Complaint  to  be  made. 

(2tf.  If  an  order  802.  MacdesfieU  v.  Leithfrith,  MS. —  An  order  was  made 
•tatlog  it  made  on  the  complaint  of  the  churchwardens,  &c.  of  the  borough  of, 
upon  complaint  ^^, .  ^  which  it  was  objected,  that  a  borough  may  consist  of 
mdeif'of*'  ^^^^'"^  parishes,  and  then  it  becomes  uncertain  which  of  the 
borough, be  parishes  are  grieved,  —  By  ths  Court:  Take  a  rule  to  show 
good?  '  cause. 

An  order  of  re.  808.  IVeston  Rivers  v.  St.  Peters,  E.  T.  1  Ann.  2  &i/l.492.-- 
moVal  must  not  Upon  an  order  of  two  justices  it  was  objected,  that  it  was  said 
only  ttate  it  to  (q  \^q  upon  complaint  only,  and  not  upon  complaint  of  the  churdi- 
wl^oSS^*  wardens,  &c.  —  The  Court  was  clearly  of  opmion,  that  it  muit 
STtiponMm.'  Appear  upon  an  order  of  removal  to  have  been  made  on  complsiot 
plaint ^ /ike  jNi-  of  the  cnurchwardens,  &c.  But  it  appearing  that  the  return 
fiMh^-q^lcert.  Stated  it  to  be  upon  the  complaint  of  the  churchwardens,  it  wai 
S.C.5Mod.  urged  that  the  aefect  of  the  order  was  supplied  by  the  retora 
J?^  S65  ®^  ^^®  certiorari;  and  at  another  day.  Holt  C.  J.  pronounced 
8aalk.854.  judgment.  This  exception  is  fatal;  for  no  person  can  disturb 
18  Mod.  89.  a  man  coming  into  a  parish,  but  they  that  have  authority  to  do  it: 
Sett,  and  Bern,  a  complaint,  ex  officio,  from  one  not  concerned,  is  nothing;  it 
^  may  be  the  parish  are  williojE  to  keep  him ;  and  as  to  the  retan, 

Foley,  78.  jj^^^  cannot  cure  the  order,  for  they  nad  exercised  their  authority 

before ;  aod  by  the  certiorari  they  have  no  power  but  to  return  the 

order  in  hac  'perba ;  and,  therefore,  what  they  think  to  return 

farther  the  Court  can  take  no  notice  of. 
But  an  order  804.  Rex  v.  Kidderminster,  H.  T.  8  Ann.  11  Mod.  265.  —It  wsi 

referring  to  the  moved  to  quash  an  order  of  removal,  directed  **  To  the  overseen 
person  by  whom  «  and  churchwardens  of  the  parish  of  if.,  &c. ;"  and  then  reciting 
#*  m^**"'  "  Whereas  complaint  has  been  made  by  you,"  without  expressly 
^^       '         naming  the  person  by  whom  the  complaint  had  been  made.  — But 

THE  Court  held  that  the  order  was  good,  because  it  referred 

to  the  person  before  mentioned. 
An  Older  of  re-  805.  Spalding  v.  St.  John  Baptist,  M.  T.  9  Ann.  Foley,  2l61.^ 
novel  Mating  This  was  an  order  of  removal  airected  **  To  the  churcnwardeni 
thatitwaamiule  «  ^nd  overseers  of  the  poor  of  the  parish  of  S.,*'  and  "To  the 
3^ utoimJ*'  **  churchwardens  and  overseers  of  the  poor  of  the  parish  of 
ruhes  b  good.  ''  '^^'  John  Baptist.''  —  Wherbas  complamt  has  been  made  bg 
SeeHorBhamo.  "  t/ou  unto  US,  &c  without  saying  which  of  the  parishes  msde 
HenEeld, poll,  the  complaint. -— Parker,  C.  J.  Surely  it  is  well  enough;  for  if 
pi.  809.  i^Qth  complain,  it  must  be  upon  the  complaint  of  the  right  parish. 

—  The  Court  would  not  quash  the  order. 
An«ider  of  to-      806.  Shack/ord  v.  Northbovey,  M.  T.  \0  Ann.  Sett.  A  Rem.  53. 
moval  stated  to   —  Cruisb  moved  to  quash  an  order  of  removal  on  the  ground  of 
be  made  upon     there  being  no  complaint  stated   in  it.  —  King  submitted  that 
diff    n  ^®  words  of  the  rule,  viz.  "  Upon  hearing  the  diflTerences,  sl- 

allegations,  **  legations,  and  proofs,"  &c.  were  tantamount  to  a  complaint.  — 
proofs,'*  &c.       The  Court  held  not ;  and  so  it  was  quashed. 

is  bad;  for  they  do  not  amount  to  a  compUant. 

An  order  can-        807.  Rex  v.  Nemngton,    T.  T.  10  Ann.   Sett.  A  i2e«.  45  — 

not  remove         Whereas  J.  S.  had  intruded  into  the  parish  of  A.  and  is  BWy  to 
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became  ehargetble:  thbsb  then  are  to  remore  him  with  three  vaon 
children.  —  The  Court  qoasbed  this  order ;  for  the  jutticei  have  ^^^^  ^  officcn 
removed  more  persons  than  were  complained  of.  haw  compUio- 

808.  lUx  V.  Graffhamy  E.  T.  12  Ann.  SeU.  &  Rem.  16.  — The  ^    \    ^ 
order  set  forth,  that  Tale  and  his  wife  do  endeavour  to  intrude  ^^tLso**" 
into  the  parish  of  A.y  and  are  likely  to  become  chargeable*  and  ^^tttie  pau^r 
therefore  the  justices  remove  them. —  Raby  :    Here  is  not  a  suffi-  hath  endeawmr- 
cient  complaint  nor  authority  for  the  justices  to  found  this  order  ed  to  intrude 
upon ;  for  they  have  no  power  to  send  a  person  away  by  an  orderi  jntotfie pariah 
imless  be  has  actually  intruded  into  the  parish. — Thompson:  The  ^^^^^^ 
order,  says  he,  is  '*  likely  to  become  chargeable  ;"  and  how  can  mored  from  a 
he  be  so,  unless  he  was  actually  in  the  parish  ?  t^  Parker  C.  J.  place  in  wMch 
The  party,  being  poor,  is  likely  to  become  chargeable ;  but  by  the  he  neror  ims. 
words  of  the  order,  he  has  only  endeavoured  to  come  into  the 

parish,  which  cannot  be  construed  as  importing  that  he  is  actually 
come  into  the  parish.  —  And,  per  Curiam,  the  order  was  quashed. 

809.  Horsham  v.  HenMd,  E.  2\  5  G.  1.  Burr.  S.  C.  24>.-^The  An  order  of  re- 
order  was  expressed  to  be  made  *'  on  complaint  by  you,"  in  gene*  nioval  in  which 
ral,  not  saying  which  parish  complained.  —  The  Court  held,  that  ****  *^**^"*'*V! 
the  complaint  must  be  necessarily  intended  to  be  made  by  that  ^^^j[^bv<*«ioii " 
parish  who  were  aggrieved  by  the  residence  of  the  paupers.  without  spring 

which  parish  complained,  held  good.   See  Spalding  v«  St.  John  Baptist,  ante,  pi.  805. 

810.  Rex  v.  South' Marston,  T.  T.  5  G.  1.  Str.  189.— The  order  In  an  order  of 
ran,  **  Whereas  «/.  C.  and  his  wife  is  come  into  your  parish  endea-  **'n^**'  ''^fh^*' 
•*  Touring  to  settle  themselves  contrary  to  law,  and  are  likely  to  ^^^e  penons 
"  become  chargeable :  these  are  therefore  to  require  you  to  con-  removed  actual- 
"  vey  the  said  C.  and  his  wife  yrom  your  said  parish  to  the  parish  \j  came  into  the 
**  of  i4.,"  Ac  — Martin  moved  to  quash  the  order,  for  the  uncer-  parish,  and  en- 
tainty  whether  Uic  husband  or  wife  came  into  the  parish,  it  being  <A^^ou^  ^ 

in  the  singular,  when  it  should  have  been  in  the  plural  number.  "  ^* 
—  Pratt  C.  J.  I  do  not  think  it  necessary  to  show  they  came  in  ; 
bat  this  is  only  an  '*  endeavour  to  settle ;"  and  that  may  be  where 
the  party  never  came  in,  as  the  case  of  children  born  in  one  parish, 
when  the  settlement  of  the  parent  is  in  another.  But  if  it  were 
necessary,  it  is  implicitly  set  forth,  which  in  the  complaint  is  suffi- 
cient. To  which  PowYS  and  Etre  Js.  agreed.  —  £t  Per  For- 
RBCUE  J.  The  only  two  things  requisite  for  the  justiceis  to  adjudge, 
it  the  place  of  the  last  legal  settlement,  and  that  the  party  is  likely 
to  become  chargeable.  And  these  must  be  positive,  though  as  to 
the  complaint  it  is  well  enough  to  take  it  by  implication.  This  is 
not  false  grammar,  as  doth  was  in  fVest's  case,  for  it  is  common 
for  Latin  authors  to  put  the  singular  number  where  there  are  two 
nominative  cases.  Horace  says,  Detar  nobis  locus  hora.  If  it  were 
necessary  to  strain  a  point,  we  might  refer  is  to  the  husband,  and 
then  the  wife  will  follow  of  course.  —  The  order  was  confirmed. 

811.  Rex  V.  Hareleu,  H.T.  12  G.  2.     Andr,  361.  —  Abney  An  order  of  re- 
moved to  quash  an  order  of  justices  for  the  removal  of  a  pauper,  moval  is  bad  if 
because  there  was  no  complaint  set  out  therein ;  and  this,  he  said,  l^  £?  ''^^  "^ 
had  been  held  a  fatal  objection. — Makepeace  answered,  that  it  was  rSaint^made^ 
only  a  matter  of  form.  — The  Court  :  This  is  the  foundation  of  fcrthe eompUmu 
the  jurisdiction  of  the  justices ;  and  therefore  they  quashed  the  is  the  fouoda^ 
order.  tion  of  the  justices*  jurisdiction. 

812.  Rex  V.  Standish,  T.  T.  13  &  14-  G.  2.  Burr.  S.  C.  150.  —  An  order  of 
Upon  an  order  of  two  justices  removing  Mary  K.  from  U.  to  S*f  *^^"^<*» 
au  objrction  was  taken,  that  it  did  not  appear  in  the  order  that  the  JJJ^the * ***** 
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An  order  of 
removal  made 
upon -complaint 
fkat  M.  S.  the 
wifeofW.S.* 
wbo  is  absent 
from  her,  is 
come  to  inbsbit, 
&c.,  and  is  now 
witbchildywhicfa 
is  likely  to  be 
bom  abastard, 
adiudging  the 
6aidM.S.to 

be  actually 
cfaaigeable,  was 
held  sufficient 
inform, 
although  the 
complaint  did 
not  state  that 
the  pauper  was 
actually  chaige- 
aUe. 


(6)85  as. 
e.  101. 


eamplamt  ww  made  upon  caik.  On  tfie  otber  Md«  it  wm 
tended,  that  this  was  not  necessary,  and  the  case  of  Rex  ▼.  &Nril4- 
foM  was  cited,  (a)  The  order  was  quashed  apon  another  exceptioD ; 
hut  the  Court  said^  tbat  the  statute  does  not  require  a  complaint 
upon  oath. 

818.  Great  Bedwin  v.  Wilcoi,  T.  T.  IBG.2.  2Str.\m.^ 
Ah  order  of  two  justices  was  made,  without  saying  that  it  was  apoo 
complaint  of  the  churchwardens  and  overseers,  or  that  one  of  the 
justices  was  of  the  quorum^  or  that  the  pauper  (who  was  a  certificate- 
tnikn)  was  become  actually  chargeable.  Upon  appeal  to  the  So- 
sions,  they  set  all  this  right,  under  6G*%  c,  19.,  which  empowen 
them  to  amend  defects  in  form,  and  proceed  to  the  merits.— Sid 
pftR  Curiam  :  This  is  going  too  far;  thev  are  to  amend  defediia 
forkn,  before  they  go  into  the  inerits ;  whereas  here  they  most  go 
into  the  merits  before  they  can  introduce  the  amendment.  It  wm 
never  designed  they  should  insert  new  facts,  but  only  amend  tlie 
informal  way  of  setting  out  the  &ct8  which  were  stated.  The  order 
therefore  for  the  amendment  must  be  quashed,  and  also  the  original 
order. 

8U.  Rex  V.  Inskip-rnUh'Stmerhy,  T.  T.  66G.S.5M.k  S. 299. 
—Two  justices  removed  Margaret  S.  from  7.  to  P.  by  the  following 
order :  **  County  o^  Lancaster,  towit. — Complaint  having  been  made 
*^  by  the  churcnwardens  and  overseers  of  the  poor  of  the  townibip 
**  of/,  unto  us  two  of  His  Majesty's  justices,  ftc«  that  Mfffvaivf&dtt 
<'  wife  of  JVilliam  S*,  a  soldier  in  the  army,  and  absent  from  her,  ii 
**  come  to  inhabit  in  the  said  township  of  /.,  not  having  gained  a 
**  legal  settlement  there,  nor  produced  any  certificate  owning  hertt 
**  be  settled  elsewhere,  and  that  she  is  now  with  child,  which  cbOdit 
**  likely  to  be  bom  a  bastard,  and  that  her  last  legal  settlement  is  in 
*'  the  township  of  P.  in  the  said  county.  We  the  said  justices,  upon 
**  doe  proof  made  thereof,  and  likewise  upon  due  consideration  iiad 
**  of  the  premises,  do  adjudge  the  said  M.  S*  to  be  actuallv  cbarg^ 
**  able  to  the  township  of  /.,  and  do  also  adjudge  her  last  legal  set- 
**  tlement  to  be  in  P.  And  then  it  proceeded  to  order  her  removal 
in  thep  usual  way.  The  Sessions,  upon  appeal,  quashed  the  order 
for  insufficiency  of  form,  because  it  was  npt  stated  in  the  eompM 
that  il^  pauper  toas  become  actuaUy  ckargeahUy  subject  to  the  ofF' 
nion  of  this  Court  as  to  the  validity  of  3ie  objection.  —  Andsov 
the  ciiise  being  called  on,  Thb  Court,  without  hearing  any  aigS' 
ment,  Were  of  opinion  that  the  order  of  removal  was  sufficient,  for 
the  complaint  states  the  premises  from  whence  the  conduaoa 
necessarily  arose  under  the  act  of  pai4tament  (6),  that  the  panper 
was- to  be  deemed  chargeable,  and  the  justices  have  drawn  the  coD" 
elusion.  <>—  Order  of  Sessions  quashed. 


V.  The  Exandnalion. 
2*«|P«*M  to         815.  Anonymous,  E.  T.  10  WiU.  8.    Comb.  478.  —  A  psoper 
ootATtohave     ^"g'^^  ^  ^*^c  notice,  and  to  be  heard  before  he  is  removed ;  but 
notice  of,  orbe   '^  ^^  ^^^  absolutely  necessary ;  yet  if  it  can  be,  it  is  fit  it  sboold 
preieot  m^Ae     be  done. 

(a)  BuiT.  S.  C.  140.      Hm  objec-  the  churcbwrnrdens  and  ofeneef%**  Ac 

tion  in  this  cate  wai^  that  there  if  as  no  not  saying  that  it  was  founded  on  mA* 

tMtfa  stated  in  the  order,  of  the  likeli-  — . J>tf  C.  J.    It  is  said,  ''upon  Ajr 

hood  of  «he  JNuperi  to  become  charge-  •<  proof  wadm  thereof,  we  doadje^g^ 

able  i  it  was  jmly  <«  upon  coaaplaint  of  &e«  which  is  CMNigk 
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'816.    Warev.  SianHead,  T.  T.  l^W.S.    9Satt.AS&.^  An  An  order  of  re. 
order-was  made  by  two  justices  to  remore  H^  from  W.  to  S.    An  "no^*!  stating 
exception  wis  taken  to  the  form  of  the  order,  because  it  was  said»  that  theexwnm- 
"  It  appears  upon  examination  before  us  or  one  qfusy"  &c.  and  tlie  f^J^  ^^j 
examination  ought  to  be  before  both ;  because  both  are  to  midce  the  ««,  j.  bad. 
judgment  of  removal.  —  Cooper  said,  thatHl>7  14>  Car.  2*  c.  12.  the  7  Mod.  54. 
eempiaini  is  directed  to  be  made  to  any  justice,  and  therefote  the  S«!e|Ms«,pl.8i7. 
examination  bUbo  may  be  before  one  justice;  and  that  it  was  on]y 
tiecessanr  that  two  should  join  in  removing.  — -  Gould  J.    The 
Matvte  directs,  and  the  practice  is  to  make  complaint  to  one  justice, 
and  then  he  grants  his  warrant  to  bring  the  poor  man  before  two 
jBStiees,  and  then  those  two  justices  are  to  examine  and  remove.— 
And,  PER  Curiam,  the  order  was  quashed. 

%V!.  Munger-hungery.  Warden,  H.T.  lOG.l.  ^Sess.CasM*-^  An  order  of  re-. 
An  exception  was  taken  to  an  order  of  justices  for  the  removal  of  a  ™^?^  stating 
ptuper,  that  it  is  said  to  be  made  upon  due  «xamfiui/ion, without  saying  ^^^^^^^  ^^ 
that  theexamination  was  taken  upon  oalh, — TheCourt.  Itisenough  aminaHon^U^ 
to  say  the  order  was  made  upon  due  examination^  without  say  ingupon  good,  without 
oath,  though  the  statute  directs  the  examination  to  be  upon  oath;  for  itating  that  the 
wiien  it  is  said  in  an  order  to  be  "  upon  due  examination,''  it  shall  be  examination 
mcended  to  be  ^*  upon  oath/'  according  to  the  statute:  and  in  the  ^**  ^^  ^'^' 
easeof /2«xv.  Cirencester  (a),  this  term,  it  was  held  sufficient  to  re-  {a)Antey\\.s^\. 
ckein  the  order,  tlmt  upon  *'due  examination  of  the  party,  and  upon 
"his affirmation,"  &c.  without  adding  that  tlie  party  was  a  Quaker. 

818.  Rex  ▼.  Wykes^  T.T.  11G.2.  ;S/r.l092.--It  was  held,  that  The  ctamm- 
though  the  complaint  of  a  pauper's  settlement  may  be  to  one  jus-  «^  must  be  by 
tice,  yet  the  examination  ought  to  be  by  two,  and  those  tliat  sign  ^^J^^^^* 
the  order  of  removal.  order. 

SaNcr  488.   Andr.  S38.  See  Rex  v.  Stanstead,  ante,  pi.  81& 

819.  Rex  V.  Wyies,  T.T.   11&12G.2.   ^/w/r.  2S8.  — .  An  in-  An  order  of 
formation  was  moved  for  against  two  justices  for  signing  an  order  JJ^^jJrtUie 
of  removal  without  summoning  the  party.  —  The  Court  granted  p^yp^,,  ^^^ 

the  information.  summoned  and  heard.  ' 

820.  Rex  v.Fetherton,  H.T.  13  G.  2.   2  Sm.  Cfl«.45.  — The  An  order  of  re- 
order was,  «  Whereas  complaint  has  been  made  to  us  A.  and  J5.j  [^^,1;^^^ 
"Ac.  we  dio  adjudge  upon  dtie  consideraiion  of  the  complaint.'   jnudeJ^ndue' 
—  An  exception  was  taken,  because  from  aught  that  ai)pears,  it  comideraium 
might  be  made  by  the  jusUces  of  their  own  thinking;  for  it  should  instead  of  «r- 
be  mentioned  that  the  order  was  made  upon  due  examination,  as  anwuition,  is 

in  the  cases  of  Rex  v.  Cirencester  and  Rex  v.  Nuchee  Wharton.  —But  «««cient. 
by  THB  Court  :  As  the  order  is  said  to  be  made  upon  "  due  consi- 
*<  deration,"that  implies  "adue  examination,"andtliereforeiti^5vell. 

821-  Rex  V.  Coin  St.  Aldwin's,  M.  T.  13G.2.  Burr.  S.  C.136.  The  justices  of 
-The  order  of  removal  was  made  by  two  justices  of  Wiltshire,  ^^"*f ""' 
on  an  examination  of  the  mother  of  the  child  removed,  taken  ^^^^^^: 
before  two  justices  of  Middlesex,  which  had  been  transmitted  to  ©»  wi  ««#/»»- 
the  justices  of  Wiltshire,  with  an  affidavit,  verifying  that  it  was  atwn  takeo  and 
duly  taken.     It  was  contended,  that  a  certificate  of  one  justice  is  transmiitwl  «o 

.- c t_i  « *u^-  :..<;*:^<^    K.tf  #»iot  imon  thp  nrpflent  Of*-  Ihom bjr Juntwea 

odier^eoun- 
Ithough ' 
rr  KM/iircr  mr  iiiciiific&TCB  c»v»jM»*gv',       •..«--  --  ^y^ — ^         *         suvu  examin- 

"  due  examination  and  enquiry  upon  oath  into  the  premises.  —  ation  be  verified 
Ue  C.3.  It  is  plain,  that  these  Wiltshire  justices  have  grounded  by  o^  that  it 
their  adjudication  upon  the  examination  transmitted  to  them  from  waa  duly  taken. 
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die  MidOes^  justices.  ,  Wh*t  they  e^Uumied  aod  iaqoired  iBto 

upon  aathy.wttB  the  coiiTejpanee  of  ihe  child  out  of  opo  poriih  into 

the  olJier*     Noir  tha  examinatioa  on  which  they  relied,  being 

taken  by  two  justices  of  another  county ;  and  the  person  sx- 

amined  by  those  justioea  remaining  still  alive,  for  aught  tku  ^^ 

pears  to  the  contrary;  it 'is  plain,  Am  deposition  ou^t  not  to 

have  been  received  as  evidence  to  groond  their  a4|uiUcatipo  opoBi 

though  it  might  perhaps  have  been  used  as  eoncuning  c^fides^ 

I  have  ofben  heard  it  declared  here,  and  by  £yre  J»  paificaisriyi 

that  both  justices  ought  to  be  present  at  the  vivd  voce  exsminsliw 

of  the  witheases.— ~  Pacik  J.  I  remember  a  case  where  it.  wsi  de» 

termined  that  both  justices  must  be  preoent ;  and  diet  it  is. 00! 

sufficient  for  one  justice  to  examine  the  matter  and  transmit  it  to 

the  other,  and  that  odier  to  sign  the  <M'der  widiout  examiaiiig  into 

the  matter  himself.    If  the  woman  was  alive,  she  ought  sq  hsit 

been  examined  by  these  justices  themselves.    But  even  suppoast 

that  she  was  not  alive,  yet  still  I  do  not  know  that  they  cosM 

regard  that  Middlesex  examination.    It  does  dei  appear  Aat  the 

BuSddUsex  justices  had  any  jurisdiction,  for  no  oosiplatnt  appem 

to  have  been  made  before  them ;  and  if  not  they  could  have  st 

jurisdiction.    The  jusdces  havii^  set  forth,  though  they  were  sot 

bound  to  do  it,  the  grounds  of  thdr  adjodioatioQ,  the  Court  w31 

judge  of  the  sufficiency  of  them.-— Chafplb.  J.  concurrei  a 

opinion.    He  agreed  to  what  Page  J.  had  last  said ;  and  he  re* 

marked,  that  the  justices  found  this  their  adjudication  of  the  place 

of  setdement  wholly  upon  the  transmitted  examinatioa^  which  tliqr 

,  oueht  not  to  have  aamitted  at  all.    The  other  evidence  related 

.  only  to  the  coming  into  the  parish. 

The  oamH-  822.  Rex  v.  Hofmartk^  T.  T.  IS  &  14*  G.2.  MSS.  ~  The  Court 

a/ioiiof«  pauper  granted  an  information  against  a  justice  of  peace,  for  signiiifliii 

for  the  purpoie.  ^y^  ^^  |^g  father's  name  (another  justice  of  peace)  to  an  ordei 

betaSiw  mS"**  of  removal  of  a  bastard  child ;  the  act  of  pttfluuuent  expressly  di- 

signed  by  Uie      rectuig  that  it  shall  be  done  by  two  justices,  and  upon  examinsdos 

Mine  two  juB-     before  them :  whereas  the  justice  whose  name  was  signed  by  the 

tices  In  the  pre  other  was  at  a  great  distance  from  the  place,  and  was  not  at  aii 

•race  of  each      privy  to  the  transaction;  and  this  therefore  is  an  illegal  act  ia 

respect  to  the  consequence  of  it  to  the  pauper  and  to  the  burthen 
of  the  parish ;  and  though  it  is  sworn  that  the  practice  in  thif 
county  was  for  one  justice  to  sign  the  name  of  another,  thst  vtD 
not  excuse  him,  but  is  rather  a  greater  reason  for  granting  the 
information,  that  this  illegal  practice  may  be  put  a  stop  to.  A 
(a)ifii<^pL8l9.  case  was  cited  of  Rex  v.  Wyltes  (a),  where  the  Court  held,  tfastas 

information  should  go  against  three  justices  for  granting  an  order 

of  renioval ;  three  having  signed  it,  and  only  one  of  them  hsving 

examined  the  party. 

An  Older  of  w^      823.  Rex  v.  Bagworth,  E.  T.  22  G.  8.  Cold.  179.  —The  order 

""'^  °*"^y  ^^9  "  Whereas  we,  the  said  justices,  upon  examination  of  Ae 


^.^  **.  premises  upon  oath,  and  other  circumstances,  do  adjudge  the 

moiuef  Am**      "  Mxne  to  be  true,"  &c.  —  Daybxll  contended,  that  it  did  not 
pmper.  appear  to  have  been  made  upon  proper  and  sufficient  evidence,  it 

bemj^  made  only  upon  examination  of  ike  premises;  and  thst  an 
inquiry  generally  into  the  subject-matter  is  not  enough,  for  that 
the  pauper  himself  must  be  examined.  —  Buller  J.  It  oumot 
be  necessary  in  alt  cases  that  the  pauper  should  be  examined. 
On  that  of  an  infant  of  tender  years  it  would  be  iropossftle. 
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There  is  no  such  general  rule.  — Holt  C  J.  8ayt(£)v  '^  If  it  caa  {h)Afaeip\.'!95. 
<<  be,  'tis  fit  it  should  be  so,  but  not  absolutely  necessary." 

624.  Rat  V.  Bucklebury,  £.  T.  26  G.3. 1  T.  /2.  L64'*-^  An  ordec  Hm  tatioMmy 
removing  three  children^  ail  under  the  age  €€  seven  years,  stated/  of  the  father  to 
"  We  the  said  justices,  upon  due  proof  made  thereof  as  well  a»  l^T^^^I^^^' 
**  upon  the  ezaminatlon  of  Eluuibeth  their  grandmother  upoa.oiath  Qi^nt  of  his 
'<S8  otherwise,  and  likewise  upon  due  consideration  had  of  the  childran,  may 
^  premises,  do  adjudge/'  &c.  —  Wilson  contended,  that  the  order  be  di^ienaed 
wn  informal,  because  it  appears  on  the  face  of  it  to  be  granted  on  ^"^  where  his 
the  examination  of  the  grundmoihery  and  not  on  that  of  thejather  ^^fj?*"**  ^J^ 
of  the  children,  which  ought,  to  have  been  heard  before  the  jus«  f"ku 

dees  made  the  order*     But  thb  Court  were  clearly  of  opinion 
that  there  was  no  objection. 

825.  Rsx  Y.  Bury,  Af.  T.  2B  G.  S.  Cold.  462.  ~Tw^  justicesi  Thedcitfi4MNl 
remove  il^i^  HoU,  late  wife  of  John  Holi,  and  her  six  children,  dedamions  of 
fiom  Btay  to  Ratdifi.    The  Sessions  on  appeal  adjudge  the  set^  [^^SSdl^t^ 
tlemeat  to  be  in  Buri/,  discharge  the  order,  and  state  the  foUow-  j^^g  ^^  ^^1^ 
itigcase :  That  the  counsel  for  the  respondents  stated,  that  his  dence $ a^ are 
csie  depended  upon  proof,  that  John  HoUf  late  husband  and  fa-  also,  when  tliey 
tber  to-  the  paupers,  had  served  an  apprenticeship  in  the  parish  of  ^^  ^^»  ^'^ 
Ratdiffi  about  27  years  ago.;  and  that  such  apprenticeslup  would  ^1|||^ 
be  made  out  by  the  fbllowing  evidence :  that  in  thfe  first  place  he 
would  prove  by  the  evidence  of  persons  who  knew  and  were  well 
aequainted  with  the  said  JbAn  HoUy  thnt  he,  the  said  JohnHaitf 
Fifed  with  one  Gfwenkalgk  of  8^  in  the  said  parish  of  /{.,  fi)r  the: 
ipaoe  of  IB  months,  about  S7  years  ago :  that  the  said  Greenhalgk 
tsaght  the  said  J<An  HoU  the  art  of  a  fustian'^weaver ;  that  one 
Meadcncrqftj  one  of  the  witnesses  so  to  be  called,  and  who  was 
aa  apprentice  to  the  said  Greenkalgkf  worked  in  the  same  loom- 
house,  and  slept  in  the  same  bed  with  the  sMJohn  Hok  at  the' 
nid  GreaAdlgk^  house  at  S* aforesaid,  during  the  seid  18  months; 
that  the  said  John  Holt  and  the  said  last-mentioned  witness  were 
treated  in  all  respects  alike,  were  taught  alike,  and  worked  alike 
daring  the  said  1 8  months  ;  that  it  would  appear  by  the  evidence 
of  the  widow,  Alice  Holtf  that  none  of  her  children  had  obtained 
a  lettlement  in  their  own  right ;  that  her  husbatid,  the  said  J(^n 
Holty  while  on  his  death<-beu  and  a  few  days  before  his  death,  had 
told  Iier,  that  she  and  her  children  would,  belong  to  and  prove 
their  setdement  in  the  parish  of  Ratdiffe;'  iot  that  he  had  served 
an  apprenticeship  with  Greenlialgh  in  that  parish;  tluit:it  would 
appw  by  the  evidence  of  the  said  Meadotocroftr  that  while  the- 
nid  John  HoU  lived  with  him  as  aforesaid  in  the  family  of  the 
>aid  Grtenhtdghf  that  he  heard  the  said  Greetihalgh  often  say,  that 
the  said  John  Holt  was  his  apprentice  for  three  years ;  that  the 
said  John  Holt  told  the  said  Meadowcrqfty  that  his  father  had  paid< 
to  his  master,  Greenhalgh,  a  sum  of  money  to  give  up  the  inden- 
ture of  apprenticeship ;  and  that  the  said  Meadovocrqfl  and  his 
father  and  mother  were  invited  to  the  burying  of  the  old  wife, 
meaning  the  cancelling  of  the  indentures ;  that  it  would  appear 
by  the  evidence  of  one  Taylor,  that  she  was  intimate  and  well 
acquainted  with  the  said  Greenhalgh's  family,  and  also  with  the 
fiunily  of  the  father  of  the  said  John  Holt;  and  that  the  father 
and  mother  of  the  said  John  Holt  had  told  her,  that  one  Lomax, 
a  schoolmaster,  had  filled  up  the  indenture  of  apprenticeship  be- 
tween the  said  John  Holt  and  the  said  Greenhalgh  ;  that,  while 
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the  said  John  H6U  was  in  the  service  of  the  uSA-Gretnkalf^^  die, 
the  said  Tat^t  was  commissioned  by  the  mother  of  the  saidJo&s 
HoU  to  go  to  the  said  Grtenhalgh  and  tell  him,  that  his  psrenu 
wanted  to  have  him  home  again ;  that  the  said  John  Holt  after- 
wards told  this  witness,  that  an  agreement  was  made  between  ibe 
said  Greenkal^h  and  his  parents  for  his  discharge  from  the  said 
tndenture,  and  that  the  said  indenture  was  by  Uie  consent  of  all 
parties  burnt ;  and  that  she  heard  the  said  Greenhalgh  say  **  I  hare 
«  done  my  best  to  teach  him^  meaning  the  said  John  HoU,  his  trade, 
**  and  he  is  a  very  good  weaver;*'  that  she  the  said  Jiiy^,  knew 
yjohn  HoU  to  be  m  the  fiunily  of  Greenhalgh  ail  the  time  she  fired 
there ;  and  has  beard  Holt  say,  there  was  a  burying  of  the  old  wife; 
ihat  it  would  appear  alsojrom  the  testimony  of  several  other  wit* 
iiesses  r^idy  to  be  called,  that  several  dedarationa  of  the  (sther 
and  mother  of  the  said  John  HoU  and  also  of  the  said  John  HA 
himself  aad  his  master,  the  said  Greenhalgh,  were  made  at  diffierest 
times  and  at  various  places  to  the  effect  i^oresaid ;  that  it  would 
^e  proved  by  a  witness,  that  the  said  John  HoU,  his  father  asd 
-motoer.  the  said  Greet^lgh,  and  also  the  said  Lomax,  were  sD 
^dead ;  and  that  the  register  of  their  several  and  respective  buriab 
was  ready  to  be  produced  and  proved;  and  that  all  due  diligeooe 
liad  been  used  to  find  the  said  mdenture^  but  that  it  could  not  be 
founds    The  counsel  fer  the  respondent  also  stated,  that  they 
3iad  no  witnesses  to  prove  the  execution  of  any  indenture,  or  that 
had  ever  seen  one ;  or  that  any  indentHre  ever  existed  in  point  ef 
fact,  and  was  lost  or  destroyed,  save  but  as  above  stated ;  but  that 
the  whole  of  the  evidence  respecting  the  indenture  rested  oo  the 
declaration  and  hearsay  of  persons,  who  did  not  pretend  to  hsie 
ever  had  the  indenture  in  their  custody  or  to  have  ever  seen  iti 
The  counsel  for  the  appellants  said,  they  had  many  witnesaei  to 
contradict  the  fitcts  opened  by  the  respondent's  counsel ;  bat  the 
Court  of  Quarter  Session  was  of  opinion^  that  the  above  e? idenee 
was  incompetent  and  inadmissible ;  and  refused  to  hear  and  r^ 
ceive  the  same.  «*  Lord  Mansfield  :  Whether  in  point  of  fact 
'  an  indenture  ever  existed,  is  the  very  question  in  the  cause ;  it  m 
tiie  whole  matter  in  dispute ;  and  many  circumstances  are  shown, 
from  whence  an  apprenticeship  (which  could  not  be  without  as 
indenture)  may  very  reasonably  be  implied.    Dedarations  of  P^* 
ties  to  relations  are  in  settlement  cases  admitted  as  evidence  froo 
necessity  ;  a  necessity,  which  grows  out  of  the  very  nature  of  the 
subject ;  and  the  practice,  in  conformity  to  this  rule,  has  beoome 
so  very  general,  that  it  ought  not  to  be  departed  from,  until  veiy 
ffood  reasons  (a)  can  be  assigned  against  it*    The  Sessions  hive 
aone  wrong  in  refusing  to  hear  the  evidence*    The  declarations  rf 
the  husband  also,  with  many  other  incidents  raise  a  strong  pre- 
sumption.   It  must  be  sent  back  for  the  evidence  to  be  heard,  and 
a  conclusion  drawn. —  Dullbr  J.  No  argument  has  been  urged 
against  receiving  the  declaration  of  the  husband  on  his  death«bed. 
^om  the  awful  situation  in  which  the  party  then  speaks,  audi 
testimony  is  uniformly  received  in  criminal  cases ;  and  is  cooie- 
quently  admissible  here.    And  there  is  also  other  evidence,  which 
has  always  in  these  cases  been  received. — Willxs  and  Ashhubst 

(a)  For  the  present  state  of  this  ques-    poU^  pi.  8S9.  and  Rei  v.  FsnybridT' 
tion  Me  the  case  of  Rex  o.  Eriswell,    poUt^X,  SSl. 
|mM,  pi.  838.  Bex  v,  Nuncham  Cottitiiey» 
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Js.  eoncorring*  -*  Case  sent  back  to  the  Sessions  to  be  heard.    It 
never  was  returned. 

826.  Rex  v.  Si.  Sepulchre^  T.  T.  25  G.  S.  Cold.  547.  —The  case  DecUnuioiis  of 
stated^  that  the  pauper,  S*  FreM^  was  bom  in  the  parish  of  Si.Lukes  !l^r^!^^  ^ 
and  about  nineteen  rears  since  married  her  late  husband,  who  died  ^  mSHm^ 
about  a  year  and  a  half  affo ;  and  that  some  time  before  his  death,  mom,  aller  M» 
her  said  husband  did,  in  her  presence  and  hearing,  inform  the  se^  dIaiiK  lo  be 
cretaiy  of  the  Lying-in  HoipUaly  in  the  county  of  Middlesex^  that  «^;;itMbto 
he  was*  before  his  marriage,  a  written  articled  servant  for  two  years  f?*^*""^ »  ^ 
to  SnUal  in  the  Old  BaiUy,  in  the  parish  of  SI  Sepulchre ;  and  that  lltJ^^^Mf^  to  m 
he  auly  served  him  in  the  said  parish  two  years  under  the  said  writtei>i»- 
article ;  and  that  the  said  service  was  completed  before  his  marriage  smiment, 
witii  the  said  pauper;  and  that  he  worked  at  buckle-cutting  and  unlcM-frt^iouft 
received  one  guinea  o^  week,  and  lodged  and  boarded  in  the  house  ^°^"?[J'|'*^  j 
of  his  master,  for  wnich  he  paid  9«-  per  week.    That  the  master,  ^|J  j^^Siwr 
SpUal^  has  been  dead  about  twelve  years,  and  that  the  pauper,  cMinot bera- 
rreeth^  never  saw  the  articles  under  which  her  said  husband  served  ceived  in  en- 
the  said  Spital;  nor  were  the  said  articles  produced  at  the  hearing  deuce, 
of  the  saia  appeal ;  nor  was  any  evidence  given  of  any  inquiry  after 
them. — WiLLKS  J.    The  first  question  is,  whether  the  declarations 
of  a  husband  to  his  wife  are  after  his  death  admissible  ?  They  cer* 
tainly  are  not  so  in  general.    In  questions  of  custom  and  prescrip- 
tion, it  is  true  they  are,  though  not  to  prove  particular  facts.    Yet 
it  is  insisted,  that  the  usage  of  Courts  of  Quarter  Session  allows 
such  evidence  to  be  received  there ;  and  the  only  case  cited  to  this 
point,  that  of  Rex  v.  SL  Michael^  Bath,  seems  to  confirm  that  pny- 
pontion.    But  the  case,  which  has  been  stated  as  analogous  to  thf 
present,  and  another  exception  to  the  rule,  does  not  apply.    The 
declarations  of  a  bankrupt  are  not  admitted  to  prove  the  fact  of  his 
keepinff  house  or  absconding,  to  prove  the  act  of  bankruptcy ;  but 
when  this  fact  is  proved,  are  received  to  show,  quo  animo  he  did 
such  things.    The  orders  might  perhaps  be  supported  on  this 
ground  ;  but  it  is  not  necessary  to  give  any  express  opinion  on  that 
bead,  as  the  case  is  so  weak  en  the  other  point.    On  the  second 
qoeetion,  whether  when  a  deed  is  shown  to  exist,  parole  evidence 
can  be  given  of  the  subject  matter  of  it,  though  no  inquiry  has  been 
made  respecting  it,  I  am  of  opinion  it  cannot.    The  parties  should 
hare  used  due  diligence  to  come  at  the  articles,  and  inquired  of  the 
widow  or  administrator  to  intitle  themselves  to  do  so.    What  is  said 
by  Aston  J.  in  the  case  of  iS^.  Michael  in  Bothy  as  reported  ra  Mr. 
Boii'B  appendix  (a),  seems  in  point.  — .  Ashhurst  J.      The  gross  (a)Jnt4^90U 
iie^le<:t  of  the  parties,  to  make  the  usual  and  obvions  inquiries  to 
Intitle  them  to  the  advantage  of  the  parole  evidence  in  this  case, 
makes  it  unnecessary  for  me,  though  I  should  have  no  difficulty  in 
doing  it,  to  pronounce  here  upon  the  admissibility  of  the  husband's 
declarations.     So  far  from  making  it  the  best  evidence,  and  using 
due  diligence,  they  have  done  nothing.  —  Buller  J.     The  first 
part  of  this  question  appears  to  me  to  be  perfectly  clear,  upon  the 
g;round8  on  which  it  has  been  put.    The  instance  of  a  bankrupt's 
declarations  does  not  apply.    He  is  considered  as  being  criminal ; 
and  what  he  says,  at  the  time  he  is  proved  to  have  committed  the 
act,  is  evidence  aeainst  him.   As  to  the  second  part  of  the  question, 
there   ought,   and  might  have  been  inquiries  made  in  different 
placea ;  for  there  ought  to  have  been  two  parts  of  the  articles ; 
because  each  party  is  bound;  but  inquiry  is  made  nowhere,,  nox 
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even  whether  the  pauper  bad  left  any  papers ;  and  evciy  iawv 
ought  to  be  made.  — Rule  absolute,  and  order  irf'SestionaquaiDed. 
•   ^—  iK>RD  Mav BFiaiA  was  ^ibaent^    i 
KiemteiA  .    827.  JUsy.  Ja€k$onf  JR.  T.  2:1  G.S.  I  T.R. 653.->€naniie 


P^P*'*  ^  '^  for  an  infarpiiaUon  agaioaf  iuatiee^  for  havuig.cooMiiiitod  a.paUper 

maZSmtf^  to  prison  "  until  he  filkovla  aD8«rar>"  whom  they  were  examiDiiig 

Answer  a  yvvper  TelatWe  to  hie  settlement,  for  not  answering  a  particiilar  qoeKm 

question, nwifc    |>ropounded  to  him;  under  which  commitment  he  eoacinoed  ii 

UcD^Biaiuipd  .   prison  for  thirteen  days«-—AaHBDRaT  J.  said*  I  wiil  notoow(k» 

hj  Uw  Bw^  .  ^^Q  whether  ma^trates  have  or  have  not  a  power  to  coauaitt 

ll^^tit^  ^^"^      pauper,  for  refusing  to  answer  proper  questions  put  to  him  in  the 

answov"  xMHicso  of  hia  examination.    They  oertainly  have  a  right  to  exanuae 

Ctftb.  153.891.  a  pauper  touching  his  settlement;  and  yet  that  w<Mild  only  ba  a 

'  ahadow  of  a  rights  unless  they  had  likewise  m  power  of  eeiowt^ 

that  examination,  by  committing  the  pauper  for  refusing  la  be  a- 

amined.  — *  Bullbr  J.    As  to  the  power  of  commitment,  I  do  not 

know  how  justices  are  to  act,  unless  they  have  auch  a  power.  Tbii 

commitmeot,  *^  until  he  should  answer,"  I  think,  ia  ri(|fat.    And 

though  the  |>auper  cootinued  in  prison  under  the  commitment  for 

thirteen  days,  that  will  not  make  the  case  stronger  agaiost  die 

defendants.    The  party  committed  for  refusing  to  be  examined  b 

to  clear  himself,  and  when  he  will  answer,  he  must  give  notioe  to 

the  magistrates.    This  is  like  the  case  of  a  commitment  by  the 

commissioners  of  a  bankrupt,  where  the  party  committed  most  send 

word  when  he  will  submit  and  answer  the  questions.  —  GaosE  J. 

declared  himself  of  the  same  opinion. 

If  two  justices        828.  Rexv.Ermoell,  T.T.  30G.S.  3  T.R.im — Sharpecuae 

ukotliecaramm-  into  the  parish  of  /..  in  1767,  where  he  was  employed  as  a  daj- 

aikmo€n^uper  labourer  to  work  on  the  mivigation.    In  1779  he  was  taken  before 

seutenMot.  but   ^^^  justices  of  the  peace  for  the  county,  by  the  overseers  of  /.,  far 

do  not  remove    *^^  purpose  of  being  examined  as  to  the  pkce  of  hia  last  settleoMat ; 

him,  amd  the      in  consequence  of  which,  his  examination  was  taken  upon  oatk  be- 

pniper  after,      fore  those  two  jusUces,  and  signed  by  the  pauper.   No  proceedings 

iR^^dio^  or     Yfete  had  in  consequence  of  this  examination  until  the  order  «f 

^^^^Y^S^'  removal  was  applied  for  and  made.    The  pauper,  from  the  tiateff 

twoodier  jus-     ^^  examination  being  taken,  continued  to  reside  in  /•  forsbonr 

tices  may  re-     fioe  ^earSf  Qudeavouring  to  gain  his  livelihood^  and  without  beeoB- 

moyehis  family  ing  chargeable  to  thai;  parish,  when  he  became  insane^  andoimU< 

&ir      n^   nued  in  a  state  of  insanity  to  the  time  of  hia  removal  to  £.    Tba 

win  ^'wn^'  examination  was  offered  m  evidence>  and  received  by  the  Caurt, 

.aiiie^|il.ai3.'    ^®  hand-writing  of  the  ju&tices  who  took  the  same  being  iaA 

proved.  —  LoRO  Kenyon  C.  J.  I  admit  that  this  man  wfaown 
proved  to  be  insane  is  to  be  considered  as  to  this  purpose  ia  the 
same  state  as  if  he  were  dead ;  and  it  has  been  decided  taat  ia  nA 
cases  the  party's  hand-writing  may  be  proved  as  if  he  were  actasii^ 
dead.  Then  it  is  said  that  there  are  two  grounds  on  which  ba 
examination  may  be  received,  as  to  both  of  which  I  agree  with  my 
brother  Gross.  Ist^  As  an  examination  taken  upon  oath  bete 
two  justices  of  the  poace  who,  it  is  argued,  had  authority  to  take  it 
2d]  v,  As  a  deckuratimi  of  the  party  exanuned.  1  will  briefly  coaiider 
both  these  positions. .  The  first  depends  on  the  stat.  13  A 14  CSiir.i 
That  statute  empowers  the  justices  to  make  an  order  of  removal; 
it  does  not  ^ve  them  an  express  power  to  examine ;  but,  sbs* 
examination  is  necessary  to  get  at  the  facts  upon  which  the  yidp 
mcnt  of  the  magistrates  is  to  proceed,  there  is  an  incidental  power 
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gtv6a»  aUovring  them  to  examine  when  they  ace  eaNed  iipea  to  eic^ft 
ifaetr  pewer  4»f  remchral.    Bat  in  thit  case  the/  weits  not  applied  to 
kr  the  pinpoBe  of  making  an  orderof  removal :  the  oveneeia  called 
upon  tbem  fbr  no  other  purpose  than  .to  examine  the  pauper;  all 
Ibe  phKseediogs  therefore  were  extn^ndieial ;  and  the  examination 
ott  oath  might  jutt  as  well  have  been  taken  before  the  parish  clerk, 
•ad  would  havebcen  as  much  entitled  td  credit  as  this*    But  I  will 
go  further :  if  this  eXaininalion  had  been  taken  in  order  to  found 
anorder  of  remeral  upon  it^.stiH  I  riioold  have  been  of  opinioathdt 
it  would  be  no  better,  as  far  as  respects  the  present  questkaiy  than 
•merededaration  of  the  party,  the  effect  of  which  I  shall /MNistder 
ivesently.    Bxamiaations  Uflon  oath,  except  in  the  exeetiled  cases» 
sre  of  DO  ayail  unless  they  are  made  in  a  cause  or  proceeding  der 
pending  between  the  parties  to  be  aflfected  by  them,  and  where 
ttch  has  an  <^ortiiaity  of  cross-examining  the  witness ;  otherwise 
it  if  res  inter  i^ws  actay  and  not  to  be  received.     It  has  been  sAid 
that  this  is  tk  judgment  of  the  justices,  as  appears  by  the  M.  aectioD 
of  the  IS  H:  14  Car.  2.  which  has  the  wsxtA  judgment  in  it ;  tod  that 
it  ii  no  objection  to  its  being  a  valid  judgment  that  the  parties  to 
be  aflected  were  net  present*    But  I  think  the  word  judgment  ia 
the  section  referred  to  is  only  used  as  equivalent  to  the  word  opinion. 
And  as  to  a  judgment  being  binding. though  the. party  to  be  afv 
fected  was  not  present,  1  think  it  will  scarcdly  be  found  that  thiU  is 
so,  unless  in  cases  where  the  party  has  had  an  opportunity  of  being 
piesent,  or  was  contumacious,  neither  of  which  was  the  case  with 
the  parish  now  to  be  affected ;  but  as  to  them  it  was  altogether  res 
inter  alios  aeta»    It  has  been  said  that  there  are  cases  where  ex* 
amiiiations  are  admitted,  namely,  before  the  coroner^  and  before 
msgistrates  in  oases  of  felony.*   That  observation  appears  to  me  to 
go  rather  in  support  of  the  general  rule  than  in  d^tructioii  of  it* 
£Tery  exception  that  cah  be  accounted  fbr  is  so  much  a  coofina^ 
adon  of  the  rule  that  it  has  become  a  maxim^  esc^ftio  probat  regulam. 
These  exceptions  alluded  to  are  founded  on  the  statutes  cidPhHin 
SrMary(a);  and  that  they  go  no  further  is  abundantly  proteo. 
Boides,  the  exanunation  before  the  coroner  b  an  iaquest  or  office ; 
it  is  a  transaction  of  notoriety  to  whidi  every  person  has  a  richt  ,of 
lecte ;  and  writs  of  ad  quod  damnum  have  been  Irequeiitly  set 
snde  for  want  of  this  notoriety  in  the  exeeution  of  them  by  the 
iberiC    But,  without  stating  the  cases  which  occur  oib  this  head*  . 
I  adll  do  little  more  than  refer  to  the  case  of  Rea  v.  Paine  ia  Saik* 
^1-  4*  5  Mod^  16S.    That  was  not  loosely  deddedt  but  was  the 
opimon  of  tUs  Cooit  assisted  by  the  Court  of  Common  Fleas.    In 
SaUM  it  18  expressly  laid,  that  the  rule  canaot  be  extended  fur« 
ther  than  the  particular  case  of  felony ;  and  in  the  other  book  the 
Cbitef  JuBtice  declared,  that  the  depositiotis  were  not  evidei»ce ;  and 
s  vti|^ty  reason  is  given,  namely,  *.*  the  defendant  Aot  being  pre*, 
*tent  when  they  were  taken  before  the  mayor,  and  ho  had  lost 
''^fae  benefit  of  a  cross-examination*''    This  case  is  adopted  in 
SMnvit.  PI.  C*  C.46*  1 1.10*  which  with  the  subsequent  sections  . 
ef  that  chapter  are  worth  consulting.     Secondly,  considering  this 
tt  a  declaration  of  the  party,  I  am  at  a  loss  to  find  the  grounds  on 

W  1  &  2  Ph.  &  M.  c.  13.  as  lo  de-    c.  10.  before  justices  of  the  peace  in 
positMNW  befove  Che  coroner ;  and  1  &  2    cases  of  felony,  and  see  7  O.  4.  c.  64.     ^ 
i^  a  11.  c.  13.«  ind.S  &  ^  Ph.  &  M. 
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which  it  can  he  received.  I  admit  that  dedaratioiii^of  the  uenbeti 
«f  a  familyt  and  perhaps  of  others  living  in  hahits  of  intnuaey  wiA 
them,  are  received  in  evidence  as  to  nedigreei;  hut  evtderioecf 
what  a  mere  stranger  lias  said  has  ever  been  rejected  in  soch  cawi. 
That  however  has  been  always  understood  to  be  an  excented  one, 
and  to  stand  on  reasons  peculiar  to  itself,  whkh  I  need  not  tab 
up  time  by  stating.  Ifvttie  exception  go  further,  i  should  hsfc 
wished  to  have  h^d  it  stated  and  defined ;  for  unless  that  is  done 
i  am  much  afraid  we  may  endanger  a  rule  of  infinite  inportanee  to 
every  individual,  and  by  sufferiuff  exceptions  to  creep  on  one  alUr 
another,  leave  nothing  like  a  riue.    It  has  been  said  that  in  tiic 

(a)  I  Wils.  215.  case  of  The  Buhop  ^Meath  v.  Lord  B^eid  {h)^  in  a  ^uan  » 

pedii,  the  plaintiff  gave  in  evidence  an  entry  in  the  register  of  tk 
diocese  oi  the  institution  of  one  Aiif^A/,in  which  therewasabiiBk 
in  the  place  where  the  patron's  name  is  usually  inserted ;  apm 
which  p«Hrol  evidence  of  the  general  reputation  of  the  countrj  tliii 
Knight  was  in  by  the  presentation  of  one  under  whom  Lord  B^dd 
claimed  was  oiBsred ;  and  that  upon  a  bill  of  exceptions  it  was  hddi 
that  the  evidence  was  admissible ;  that  it  was  said  that  a  preNot* 
ation  may  be  by  parol,  and  what  commences  by  parol  msy  be 
transmitted  to  posterity  by  parol.  1  have  not  seen  the  report  of 
that  case :  but  this  I  admit,  that  a  presentatioo  may  be  bj  psral» 
and  that  may  be  proved  by  parol,  that  is,  by  a  witness  who  ma 
present  and  heard  it ;  but  that  common  r^utation  might  be  gifes 
m  evidence  I  must  deny  :  if  it  could,  why  might  not  such  evideDoe 
decide  upon  titles  to  estates,  at  least  before  the  statute  of  irsodi, 
idien  no  written  mstrument  was  reauired  to  make  good  a  feoioMBt 
of  the  greatest  landed  property  in  tne  kingdom.  In  short,  it  beisfr 
admitted  that  the  rule  for  which  I  contend  is  undoubtedly  the 
general  rule,  the  evidence  oftred  in  this  case  must  be  refected, 
unless  an  exception  in  favour  of  it  has  ba»n  adopted  in  sacb  a 
aaanner  as  to  incorporate  it  into  the  law  of  evidence.  For  where 
is  the  line  to  be  drawn  ?  If  the  Court  admit  such  an  examinatioB 
to  be  evidence  against  a  class  of  persons  who  are  strangers  to  it, 
how  shall  we  stop  short,  and  say.  that  it  shall  not  be  evidence 
ftfainst  any  other?  I  cannot  say  how  far  such  an  idea  might fo^ 
This  brings  me  to  the  cases  cited,  and  to  the  supposed  usage.  Jm 
as  to  the  first,  there  is  no  one  case  in  which  the  pomt  has  been 

{;0i/niir,pl.48a  decided.    In  Rex  v.  NuUe^^  (6),  the  whole  of  the  wife's  evidence 

was  disregarded,  whereas  a  fair  inference  might  be  drawn  to  prove 
her  husband's  settlement,  from  the  facts  which  she  swore  tovidm 
her  own  knowledge ;  for  every  hiring  is  presumed  to  be  for  a  year, 
unless  something  is  stated  to  prevent  that  inference;  andtheiefore 
the  Court  quashed  the  order  of  Sessions  on  that  ground.  As  to  the 

{c)Antet  9d8.     case  of  Greewnich  (c),  the  Sessions  the  second  dme  found  the  aeltd 
Jaet  of  the  service  for  40  days  in  the  paridi.    Then  as  to  the  caae 

(d)Ante,  488.     of  St.  Sepulchre  (d)y  the  only  point  there  determined  by  the  Court 

was,  that  diey  coidd  not  receive  parol  evidence  of  an  indenture  not 

(0}^n(e,pl.48l.  proved  to  be  lost.  And  in  that  of  The  Holy  Trinitv,  in  JFardum  (4 

enough  appeared  from  the  facts,  which  the  wife  spoke  to  froa 
her  own  knowledge,  to  lead  the  Court  to  support  the  condasjon 
which  the  Sessions  had  drawn.  There  is  therefore  no  case  in  which 
this  point  was  the  very  hinge  on  which  it  turned.  But  even  if  there 
had,  as  it  would  have  stood  single  in  opposition  to  a  series  of  caaesi 
I  should  not  have  placed  much  reliance  on  the  superstmctuie  vhea 
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|be  foundation  failed.  Bat  the  obaenrations  1  have  made  upon 
the  cases  alluded  to  I  think  warrant  me  in  saying,  that  tliough  there 
were  some  expressions  tending  to  show  that  such  evideDce  might 
be  received^  yet  it  was  not  the  ground  of  decision  in  any  of  them ; 
they  amounted  only  to  obiier  £ela;  or  even  let  them  be  called 
aolemMiter  dida;  and  at  least  they  seemed  to  have  proceeded  on  a 
supposed  general  usage  at  the  Quarter  Sessions.  Upon  the  whole 
1  am  most  clearly  of  opinion,  that  this  examination  waa  not  admia* 
lible  in  evidence.  It  wasear  paWe,  obtained  at  the  instance  of  those 
(»Teneers  whose  parish  was  to  be  benefited  by  it,  and  behind  the 
bscks  of  the  parish  against  whom  it  has  now  been  used,  witbovt 
baviag  an  opportunity  of  knowing  what  was  going  on,  or  attending 
to  have  the  benefit  of  a  cross-examination  (o)« 

8S9.  Rub  v.  Nvneham  Coufiney^  E.  T.  41  6. 3.  1  EaHy  373.  ~  An  ei  parte 
Two  justices,  by  an  order  made  on  the  4>th  of  June  1799,  removed  «x«nuiatum  in 
Jennings  and  Elixabeih  his  wife  from  B.  to  N.    The  Sessions  ''"^  ^ 
enspped  confirmed  the  order,  and  stated  specially  for  the  opinion  ^^  b^^ 
of  this  Court,  that  the  pauper  F. «/.  was  about  19  years  old,  and  was  two  mi^iatntes, 
married  to  the  said  Elixaoeth  in  the  year  1799,  before  the  date  of  for  die  purpoM* 
the  laid  order ;  and  that  between  the  notice  of  appeal  against  the  of  renxmng 
order  and  the  then  next  Sessions  the  pauper  absconded,  leaving  ^V^^J^ 
his  wife,  and  has  not  since  been  heard  of.    And  that  the  officers  g,^  *  ^^ 
of  J3.  have  used  all  due  diliffenoe  to  find  him,  in  order  to  have  him  admiMible  in 
examined  as  a  witness  at  the  hearing  of  the  appeal,  but  without  eridence  upon 
success.  That  the  pauper  was  employed  in  the  service  of  C.  in  iV.  as  ^  appeal 
a  boy  to  drive  his  team  during  the  period  of  1 1  months,  between  Af  s-  ^^^'^  an  order 
skadmas  1794f  and  Michaelmas  1795 :  and  in  order  to  prove  that  the  Sm'^J^'  ^ 
paaper  was  legally  settled  in  N.^  the  respondent  parish  of  B.  offered  the  pauper's 
u)  evidence  an  examination  in  writing  of  the  pauper,  which  exa^  hAving  abscond. 
Bunation  was  first  taken  upon  the  om  of  the  pauper  on  the  4th  *d  between  the 
of  June  1799  by  one  magistrate,  upon  the  complaint  of  the  !f^  alT^rifP^ 
churchwardens  and  overseers  of  the  poor  of  B.,  and  which  u  before  ilie 
ezsmination  was  on  the  day  of  the  date  of  the  said  order  read  Quarter  Ses- 
orer  to  the, pauper  by  the  same  and  another  magistrate,  before  sionsjalUxmgh 
vbom  the  pauper  was  then  taken  by  the  churchwardens  and  over«  the  respondenu 
aeeis  of  B.,  in  order  to  be  removed  to  Uie  pkK^  of  his  settlement ;  ^  ""^  ^^ 
and  to  the  truth  of  the  contents  of  which  examination  the  pauper  ^tfaouTeffect, 
then  made  oath  before  the  justices,  who  thereupon  made  the  said  to  procure  Uie 
order.    But  it  appeared,  that  no  person  belonging  to  JV.  was  attendance  of 
present  at  either  of  the  before-mentioned  times ;  whereupon  the  the  pauper  as  a 
appellants  objected  to  the  admissibility  of  this  examination  in  J!!^?^'^^"^ 
^idence.    But  the  Court  of  Quarter  Sessions  over-ruled  the  iielldUif  f rom 
objection,  and  received  the  examination  in  evidence;  by  which  it  uie  time  of  bis 
appeared  that  the  pauper,  afler  stating  the  place  of  his  birth,  absconding, 
which  was  in  ;S.,  deposed,  that  he  hired  himself  at  A.  fair 
«ODie  days  before  Michaelmas  1794,  as  a  servant  to  the  said 
C,  farmer  in  jV.,  for  a  year,  to  lodge  in  his  house,  and  to  be  paid 
Sf.  and  6c/.  per  week  for  the  first  half  of  that  year,  and  4«< 
per  week  for  the  second  part,  and  to   be  found  in  victuala 

(a)  The  Court  were  equally  divided  vour  of  it ;  but  as  the  argumenU  and 

io  thar  opinion  of  Uiis  point ;  Lord  opinions  of  the  two  former  Judges  have 

^n^on  and  Mr.  Justice    Groie  being  been  adopted  in  subsequent  cases,  it 

agsinst  the  admLssibility  of  this  examin-  was  thought  right  to  insert  tbeur  argu. 

^OQ  in   evidence,   and    Mr.  Justice  ments  in  this  edition. 
^tkkunt  and  Mr.  Justice  BuUer  in  f»- 
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for  Ar4  weeks  In  the  harvest;  and  that  he  serred  that  yeir, 

aad  recetved  his  wages  accordiogly*   He  thea  stated  seven!  otbet 

hirings  and  services  to  pevaons  in  other  parishes^  none^nindi 

was  for  a  ^ear^  and  concluded  by  saying  he  had  done  no  other 

act  to  gam  a  settlement.     And  the  coort  thinking  thit  en* 

mination   to  be  sufficient  proof  of  the  paoper's  settlemeat  ia 

'N*9  did  for  that  reason  confirm  the  order.    This  case  fini  csbm 

on  to  be  argued  in  last  term,:  when  thcr  Court  without  ben- 

tation  ezpretsed  a  decided  opinion  against  the  adoiBsifaility  ef 

the  evidence.    But  it  stood  over  by  desire  of  the  -reBpoiMlinti' 

oounsel.-^  And  now  Ebskihb  for  the  respondents,  in  answer  to  t 

'  qaeatnm  pot  to  him  by  the  Conrt»  admitted  that  helifui  ao  ar|«- 

ment  to  adduce  by  which  he  could  expect  to  alter  the  opniaii 

which  the  Cdurt  had  before  intimated.  ^<^  P«  CimiAif:  Beth 

'  drders  quashed  (a). 

ynnfrenaao  8S0.  Rex  v.  Oiadderton^  {b)  M*  T.^G.S.  d£a«<,27.— Tvo 

frototheSes-      jiudceSy  by  an  order,  removed «/.  B.,his  wife,  sod  fivednklrenby 

t^^tol  r^^'  name,  from  BoUon  to  ChaddeHotu    Th^  sessions^  on  appeal,  con- 

apMiper'shar-    firmed  the  order,  subject  to  the  opinion  of  tUs  Court  on  the 

iDgreceiTcd        following  case:  The  respondents  proved  that  the  pauper «/« B^ 

relief  fVxmi  the     whien  he  buried  his  first  vrife,  applied  to  and  received  relief 

resident's       ft,onj  the  ovefseers  of  Chadderion;  and  that  tlie  pauper^  modier, 

bd^n  U]]!rtliis  ^^?  ^^^  ^^^^  ^^  ^  bastard  some  few  years  after  hie  father*! 

wiis  not  eren       deau>  went  from  another  township  to  Chadderion  to  lie  in  thoet 

prima  facie         and  *^  as  the  pauper  had  heard  from  his  mother,"  who  has  bees 

eiridenceofa      dead  some  years,  she  was  relieved  there  by  Chadderton*    Tha 

settlement  hearsay  evidence  was  objected  to  by  the  counsel  for  Chuddertwt 

^'^t  have         ^^^  ^^  ^^  received :  and  the  removants  cfid  not  give  imy  other  evt- 

b«en  fetieTcd  as  denoe  of  a  settlement  in  Chaddtrtoiu    The  Sessions,  concei?in{[ 

casual  poor,        the  above  sufficient  evidence  of  a  settlement    in   Chadderimh 

iMth  the  Qver-    directed  the  appellants  to  go  .into  thdr  case ;  and  the  appellanti 

H^A^^A  v    P*^**^^  **■•*  when  the  pauper  was  about  13  years  of  age,  bk 

^ted^wbc.      mother  and  stepfhther  made  a  verbal  agreement  with  FlaU  of 

dier  the  pauper   Bdftott,  that  tbe  pauper,  who  was  then  able  to  weave  a  litde, 

were  tettlod       riiould  weave  for  mm  three  years.    The  stepfather  apd  mother 

there  or  not.       were  to  haivoJialf  the  earnings  of  his  weavtoff,  and  PiM  the  other 

Hearfiiy  e^.      ]||jf^    Piait  was  to  leant  him  to  weave  and  nnd  him  looms,  bat  the 

n^tobe^v!  Stepfather  and  mother  were  to  find  him  in  every  thin^  dse.   He 

ed  upon  a  mxes-  wrved  Out  the  three  years  with  Plaiif  daring  which  ume  he  slept 

tfon  of  8etu»-      in  BaUon*    The  Sundays  he  ]^assed  with  his  mother,  and  the  rat 

ment  though    .  of  his  time  at  Plati's ;  but  this  was  not  mentioned  in  the  agree- 

^  '^  ^     ment.i^  When  this  case  was  eaUed  on  in  the  paper  fdr  ai^pineBt, 

Sw^pert^"  Lord  Kbnttow  C.  J.  said,  that  whatever  ddubt  might  be  nnsd  m 

log  bsr  own  *     to  the  settlement  in  Bolton^  odnceming  which  he  thought  the  Sef- 

aettlement         sions  should  have  found  the  fact  One  way  or  the  odier,  whether 

were  dead.         fho  pauper  contreeted  to  serve  as  an  apprentice,  or  only  as  a  hiied 

(6)  See  Reio.    servant,  in  the  former  of  which  cases  no  settlement  cooU  he 

^^^^'  P^'    gained,  as  the  binding  was  not  by  deed,  which  Lord  Hoft  eaye  («) 

f  ^  Re'     CI    ^'^'^^^^^  "^  ^^®  <^^^  o^  <^  apprentice ;  yet  at  any  rate  the 

liiifrwood%Ld!  **''^^"  could  not  be  supported,  there  being  no  evidence  of  any 

Raym.  1117.  *  aottlement  in  Chadderion,  to  which  the  removal  was  made;  the 

(a)  In  tbe  case  of  Rex  t;.  Eriswell,'  atton,    the    affirmative    opinion    was 

ante,  pL  828,   where  the  court  were  grounded  on  a  presumption  thatjte 

equally  divided  upon  the  admissibility  pauper  was  dead,  or,  what  was  adniittea 

Id  evidence  of  such  an  ex  parte  examin-  to  be  equivalrait,  was  insane. 
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tare  fad  of  the  paupers'  iiaving  be^  relieved  there  being  oo 

ftroof  of  ily  08  they  ougbt  heve  beien  relteved  as  casual  poor.-^ 

HoiiAoiCD  and  Caqss»  in  aupport  of  ihe  orders,  obaerved*  that  the 

kci  of  the  paupers'  havsag  received  relief  from  the  overseers 

of  Ckadderton  was  at  least  primdyadc  evidenoe  of  their  being 

Ihere  settled,  so  as  to  call  upon  them  to  accoant  for  it  by  ah«iriiig 

that  such  relief  was  ^veh  to  the  paupers  as  casual  poor,  or  under 

a  misapprehension  of  their  beiag  settled  there;  nothing,  of  which 

was  stated  in  the  case:  and  therefore  ihe  fact  mast  be  taken 

as  eqaivalent  ta  an  acknowdedgment  by  Chadtkriwt  that  the  pau* 

•pers  were  their  parishioners  at  the  time*  «^  Lord  Kbnyon  C*  X 

The  hearsay  from  the  pauper's  mother  is  no  evidence' at  all  of  any 

laDt{a);  and  then  the  ooly  fact  applicable  to  the  settlement  in  (a}Vide/Mir, 

ChaddertoH  is,  that  when  the  pauper  buried,  his'  first  wife  he  ^^  v.  Perry- 

fcceived  relief  there  from  the  overseers  :  but  the  bare  fact  of  his  ''"IP^  S^* 

receiving  such  relief  is  no  evidenoe  of  a  settlements  for  the  reilson  ^^pi^i  8S2. 

i  before  gawe.    If  the  paupers  were  in  want  of  relief  whilethey  '     ' 

v€re  in  ChaddertoMf  the  overseers  were  bound  to  give  it,  whether 

Ihe  paupers  were  settled  there  or  elsewhere.    And  by  the  late  act 

of  parliament  (6)  they  could  not  have  been  removed  till  they'^vera  (6)S5G.3. 

actually  chargeable.  —  The  respondents^  counsel  then  desired  that  c.  loi. 

the  case  might  be  sent  back  to  the  Sessions  to  be  reheard,  as    . 

there  was  other  evidence  of  tbe  settlement  in  ChadderMn; .  and  the 

subsequent  settlement  was  what  was  understood  to  be  principally 

contested.  —  Topping,  conirdf  said,  that  both  the  settlements  were 

eoDtested;  and  the  respondents  ought  to  have  come  prepared 

with  all  their  evidence  on  the  trial  of  the  appeal.     But  Lokd 

Kknyom,  C.  J.  said,  that  as  the  respondents  might  have  given 

other  evidence  of  the  settlement  in  Chadderton,  if  the  Sessions 

had  not  been  satisfied  with  this,  there  seemed  no  impropriety 

m  seoding  the  case  back  to  be  reheard :  and  he  wtouid  recommend 

to  the  magistrates  to  determine  the  fact  in  what  character  the 

pauper  contracted  to  serve  his  master,  which  would  decide  the 

principal  question  one  way  or  other,  and  make  it  unnecessary  to 

sead  the  case  back  again  for  the  opinion  of  this  court. -^Paa 

CuKiAM :  Hie  case  remitted  to  the  Sessions. 

891.  Bex  V.  Ferrybridge,  M.  T.  4/2 G.S.  2 East, 54w  --  Two  jusi.  N«ither  the 
lices  removed  Cat^berine  HUl,  the  wHe  aiJokn  Hill  deceased^  and  beu«ay  of  a 
her  four  chtklren  by  name,  from  Leeds  to  Ferry  Frystone*  The  Ses^  pauper  wbo  is 
sioDs  an  appeal  confirmed  the  order,  subject,  &c.  That  upon  hear«  dead,  nor  his  ex 
ingof  theappeal  the  respondents  in  support  aS  the  order  of  removal  ^!^  f^^:?" 

J        1     \  J^  .t  wwti  •* '  i_      •  -a    anon  m  writ- 

produced  the  pauper  Catherine  Hut  as  a  witness ;  who  deposed^  iiig,  taken  on 

"  that  she  was  the  widow  of  John  HiU^  and  that  she  had  heard  oath  before  two 

**  the  said  J.  HM  in  his  life^time  say,  that  his  settlement  was  at  magistrates, 

*'  Ferrybridge,  winch  he  said  he  gained  by  hiring  vnth  dnd  serving  ^^^^^^  bis 

"  one  Uawkshead,  a  bricklajrer  in  Ferrybridge^  Ux  a  year.^'     The  3mi^e  ^- 

aoadents  then  ganre .  in  evidence'  !tbe  ettnusiatioh,  of  which  the  dence  of  such' 
wing  is  a  copy :  '^  East  Riding  of  the  cbimty  of  Forilr.*—  The  settlement, 
examination  a£John  Hillt  late  in  Uie  royal  artiliery,  now  rasUing 
at  K^  taken  upon  oath  this  15th  day  ok^- April  1788;  #ho  saith, 
that  his  legal  settlement  is  at  Ftrrybruj^e;  that  he  acquired  the 
same  by  servitude,  namely,  by  being  hired  for  one  whole  year,  and 
serving  the  said  year  with  J.  //.,  bricklayer  of  Ferrybridge;  and 
that  he  hath  not  gained  any  legal  settlement  elsewhere  since 
to  the  best  of  his  knowledge  and  bielief."    (Signed  and  attested.) 
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Vo  proceedings  were  had  in  comequence  of  this 
until  the  order  of  remoyal,  which  10  the  subject  of  this  sppesl)  wai 
applied  for  and  nuKle.  The  respondents  did  not  ofer  any  other 
evidence  than  what  is  above  stated  in  support  of  the  order  of 
removal :  upon  which  the  counsel  for  the  appellants  objected  both 
to  the  admissibility  of  the  testimonr  of  the  said  Catkerme  HM  m 
given  by  her  as  aforesaid,  and  also  of  the  said  ezamiaatioii  is 
evidence.  The  Sessions,  howevefi  thinking  the  evidence  above 
stated  to  be  sufficient  proof  of  the  pauper's  settlement  in  Fenf- 
bridge^  confirmed  the  order,  subject  to  the  opinion  of  this  Court. 
It  was  afterwards  certified,  that  Ferry  Frysione  and  Fern^migji 
are  one  and  the  same  township. -*  Topping,  in  support  of  toe 
order  of  Sessions,  (after  an  ineffectual  application  to  have  the 
case  sent  down  to  be  reheard  by  the  Sessions,)  said,  that  thej 
could  not  add  any  thing  to  the  argument  of  Mr»  Justice  Buusi 
(a)^/t/«,pl.828.  iQ  the  case  of  Rex  v.  ErigweU  (a),  in  support  of  the  admissibility  of 

the  evidence.  —  Lord  Kan  yon  CJ  ine  point  upon  which  the 
Court  were  divided  in  opinion,  in  the  case  of  Rex  v.  EnmaeUj  hsi 
been  since  considered  to  be  so  clear  against  the  adminibnitj 
of  the  evidence,  either  as  to  the  hearsay  of  the  pauper  or  ha 
examination  in  writing,  that  it  was  abandoned  by  the  coaoiel 
(6)^niir,p1.829.  at  the  bar  in  the  case  of  Rex  v*  Nuneham  Courtney  (b)  withoat  ar- 
gument. It  is  true,  there  was  no  evidence  there  that  the  pauper, 
whose  examination  had  been  admitted  in  evidence,  was  dead :  bat 
our  opinion  against  the  general  doctrine  laid  down  by  the  two 
judges  who  supported  the  reception  of  the  evidence  in  the  former 
case  was  pretty  broadly  hinted.  And  to  be  sure  that  point  maj 
now  be  considered  to  be  at  rest.  —  Per  Curiam  :  Both  orden 
quashed,  (c) 
An  ex  iNurte  832.  Rex  V.  AbergnUly^  M.  T.  42  G,  8.  2  East,  63.— Tiro  jof- 

exAipiiutioii  in  jj^gg  removed  Anuy  the  widow  of  Benjamin  Jones,  deceased,  and 
mwpertou^^  ***'  children  by  name,  firom  N.  to  A.  The  Sessions,  00  sppeal, 
bbwtUeiiiait  confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  a  case; 
cannot  he  ro-  setting  forth  in  the  first  place  the  examination  of  Ann  Jones,  takes 
ceived  in  cvi-  before  two  magistrates,  upon  which  the  order  of  remonl  ma 
den^^sttcfa  founded ;  in  which  examination  it  was  stated,  «*  that  her  hosbaad 
21^—?^^  1^  **  informed  her  after  thehr  marriage,  that  his  last  legal  settlemeni 
^gg^  <^  was  then  in  the  parish  of  ^.,  by  hiring  and  service  by  the  year 

M  to  one  «/.  H*  there,"  (which  was  the  only  matter  toudiin^  the 
settlement  in  A.)^   The  case  then  stated,  that  upon  the  tnsl  of 
the  appeal,'the  pauper,  Ann  Jones,  upon  her  examination  io  court, 
denied  having  ever  heard  her  husband  say  where  he  was  a  pa* 
rishioner ;  upon  which  the  Court  resorted  to  a  written  examiostKa 
of  the  husband's,  taken  before  two  magistrates,  soon  after  hit 
marriage,  but  which,  in  the  opinion  of  the  Court,  was  never  acted 
upon  in  any  manner  until  the  hearing  of  the  appeal.    In  that  ex- 
amination (which  was  set  forth  verbatim  in  the  case)  the  huibsnd 
swore  to  a  settlement  in  A.^  by  hiring  for  a  year,  andservice  there 
for  a  much  longer  period,  with  J.  H.;  and  that  he  bad  dooe  00 
other  act  to  gain  a  settlement  elsewhere.    It  was  contended  00 
the  part  of  the  appellanto,  that  the  Court  ought  not  to  ha? e  re* 
sorted  to  the  examtiuttion  either  of  the  husband,  who  was  deadf 
or  of  the  pauper  herself.  —  Abbott,  who  was  to  have  argued  is 

(c)  Vide  lUx  «,  Cluddcrton,  anU,  pL  |»da  and  Rex  v.  Abergwil^»  v^ 
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support  of  the  order  of  SewioMy  ildniitted  that  it  could  not  be 

supported  after  the  recent  determination  of  the  Court  (a)  against  (a)  In  Rci «. 

the  admiMibility  of  that  species  of  evidence  upon  which  the  Court  Ferrybridge, 

had  formeriy  been  divided  in  opinion  in  the  case  of  Res  v.  Eris-  ^**^'  P'*  ^^'- 

tM(b):  and  against  the  reception  of  which  evidence  the  present  {b)AHie,p].H2B. 

judges  of  the  Court  had  intimated  a  strong  opinion  in  Rex  v« 

Nuneham  Courtney*  (i)  —  Th<  Court  assenting,  the  rule  was  (c)^n/<f,pl.829. 

ouide  absolute  for  quashing  both  orders. 

85S.  Rex  V.  Chatham,  T.  T.  47  6*8.  8  JSoj/,  498.  —  The  bus-  Giving  p«iib 
band  of  the  pauper  went  after  his  marriage  to  live  in  C*,  and  re-  nlier to  m  iwu- 
sided  there  until  his  death.  The  pauper  did  not  know  whether  ^^Vj?^.'"'''  ^* 
her  husband  had  acquired  any  settlement  in  C.»  or  any  whete  else,  ^!^^^  ^l,i. 
nor  where  her  own  settlement  was,  but  knew  that  ner  husband  settlement 
more  than  once  received  relief  from  C.  .*  that  he  was  at  one  time  there. 
a  fortnight,  at  another  a  longer  period,  in  the  workhouse  there  on 
account  of  illness  ;  and  that  he  died  in  the  said  workhouse,  and 
was  buried  at  the  expence  of  the  parish ;  and,  that  during  all  the 
times  he  was  so  relieved,  he  was  resident  in  C.  The  Sessions 
thought  this  sufBcient  evidence  of  the  husband  beine  a  settled  in- 
habitant of  C.»  and  confirmed  the  order.  The  case  ex  Rex  v.  Chad- 
derton  ((f),  was  cited.  —  Lord  Ellerborougr  C.J.  On  subjects  {d)Anie,p\.saOk 
ef  this  sort  it  is  important  that  there  should  be  one  uniform  rule, 
as  far  as  b  consistent  with  law ;  and  the  rule  having  been  laid 
down  by  Lord  Kenifon  in  Rex  v.  Chadderton,  that  the  bare  fact 
of  givbg  relief  to  a  pauper  within  the  parish  was  no  evidence  of 
his  settlement  there,  oecause  it  might  be  given  to  him  as  casual 
poor,  it  is  proper  to  abide  by  it.  In  that  case,  indeed,  the  relief 
was  only  aaminist^red  once ;  and  it  becomes  necessary  to  consider 
whether  its  having  been  administered  more  than  once,  or  several 
times,  alters  the  case,  and  differs  this  in  substance  from  the  other ; 
for  each  instance  itsdf  misht  not  be  evidence  of  the  settlement ; 
and  yet  it  might  be  difficult  to  say,  that  several  instances  might 
not  furnish  the  conclusion.  At  the  same  time,  however,  it  is  to 
be  observed,  that  though  the  relief  were  given  for  any  length  of 
time,  the  inference  may  either  be  that  the  party  receiving  it,  was 
a  settled  inhabitant,  or  that  his  settlement  could  not  be  known. 
But  that  would  bring  it  to  an  alternative  case,  on  which  the  Ses- 
aons  might  draw  their  own  conclusion,  and  the  difficulty  would 
still  exist.  Upon  the  whole  therefore  it  appears  to  me,  as  the 
better  rule  to  adopt,  that  it  does  not  amount  to  evidence  of  the 
settlement.  And  there  would  be  great  impolicy  in  admitting  it 
to  have  any  weight ;  for  if  the  parish  officers,  by  givine  reKef  to 
a  pauper,  were  to  be  making  evidence  against  themsefves,  as  to 
his  settlement  in  their  parish,  it  would  midce  them  perform  tlieir 
duty  to  casual  poor  witn  great  reluctance.  And,  therefore,  it  is 
more  consonant  to  humanity  and  policy,  and  to  the  rule  of  law 
laid  down  by  Lord  Kenyon,  to  say  at  once  that  it  is  no  evidence 
of  the  settlement,  than  to  leave  it  as  a  matter  of  inference  in  each 
case.    The  other  judges  concurring.  —  Order  of  Sessions  quashed. 

VL  The  Adjudication. 

8S4.  Trotobridge  v.  Weston,  M.  T.  8  Will.  3.  2  Salk.  478.  -;-  It  An  sdiudio^ 
was  moved  to  quash  an  order  of  two  justices,  which  recited,  tion  or /pit  m<- 
**  Whereas  B.  is,  as  we  are  credibly  informed,  the  place  of  his  '^^^^^  "  *•«"••- 
'*  legal  setUement,"  not  averring  that  it  was  the  place  of  his  last  "^"^  ***  P'~^* 
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of  lati  legal  set-  legBl  setdetnent^  86  it  ought ;  for  that  the  statute  says,  the  poor 

Oement.  person  shall  be  removed  to  the  place  where  he  was  last  legally 

settled :  —  and  it  was  quashed  {a\, 

In  an  order  of  835.  Burl/  ▼.  Arundd^  E.T.  9  W.  8*  fi  &dk,  47a  — ''  Wherett 

removal  it  is  not  <c  complaint  has  been  made  to  tis,  that  Duckin,  with  his  wife  and 

mifficient  th^  ^  children^  came  from  his  pitted  of  abode  and  last  legal  setlleDient 

l«rt?e«l2u'  "«n  ^*  ^  A  we  therefore  require  yon,-  Ac.— Naught;  for 

tlement  appean  there  is  no  adjudication  of  the  justices  which  was  his  last  legal  set- 

intkeeomptmmg  tlement,  but  only  a  complaint  that  B,  was,  which  doth  not  appear, 

it  nraat  alto  whether  true  or  false. 

appear  in  the 
adjudtcatioH  of  the  justices. 

An  order  of  836.  Rex  v.  Hackney,  T.T.  9  W.  3.  Salk.  4-78.  —  "  Whereas 

removal,  stating  k  complaint  has  been  made  to  us,  that  Elizabeth  JP.,  wife  of  Urid 

^^thlStlTrf  "  ^-^  **  ^^^y  ^^™^  '°*^  ^^^  P*™^  ^^  ^^'  ^'*  ^^  "  ^^^^^^  ^° 
?.B.  that  the     "  become  chargeable  to  the  same ;  and  whereas,  on  oath  made  by 

pauper  was  last  ^^  the  said  Elizabelh  P.,  it  appears  that  her  husbaad  was  last  le- 
legally  settled  <<  gallj  settled  at  H*s  these  are  therefore,"  &c.  —  Quashed;  be- 
at C.  is  no  ad.  cause  there  is  no  judgment  of  the  justices  concemiog  the  last 
judication.  \eg2\  settlement,  but  only  the  oath  of  the  woman. 
ha  order  le-  837.  B£^,  V.  Johnson,  H,  Ti  lOfV.S.  2  Salk.  485.  —  The  jas- 
moving  a  man  tices  on  complaint  that  Johnson  was  come  into  the  parish  of  B^ 
and  kU  family,  and  likely  to  become  chargeable  to  the  parish,  adj  ud^ed  S.  to  be  his 
M  bad  as  toWs  i^g^  legal  settlement,  and  ordered  that  he  and  his  wife  and  famJij 
BwtonT^  should  be  removed  to  S,  .•  —  But  the  order  was  quashed,  because, 
ton,  StfiL,  114.  ^^^  comM  what  is  meant  by  *<  his  family,"  and  some  of  them 
and'  Flizton  n.*  might  have  a  settlement  at  B.^  though  «/•  had  not. 

Royston,  1  SesB.  Gas.  U.  Foley,  278.  ^ 

An  order  of  838.  SudfUecomb  v.  Bumash,  T.  T.  13  W.  3.  2  Salk.  491.— Ex- 

removal  must  cfeption  was  taken  to  an  order  of  two  justices,  because  it  was  onlj 
Mgudge  that  the  ^^  ^q  5^  complained  by  the  churchwardens,  that  the  person  re- 
'**"e?wBre  rooved  was  likely  to  become  chargeable,  but  not  adjudged  so  by 
^teLto^MoivM  ^^^  justices. —  Holt  C.J.  said,  that  the  justices  cannot  remove 
chargeable :  for  a  man  unless  he  be  likely  to  become  chargeable,  for  otherwise 
stating  him  as  they  might  remove  a  man  of  an  estate.  And  he  took  a  diversity, 
camplaw£d  of  ^h^t  where  the  order  is,  "  Whereas  it  appears  to  us,  &c.  on  the 
u likll^  tote-  "  complaint,  &c.  that  J,  S.  is  likely  to  become  chargeable  to  tlie 
comeclutrgeable  **  parish,*'  that  will  be  well  enouffh  ;  but  where  it  is,  as  here, 
is  not  sufficient.  "  Whereas  complaint  has  been  made,"  &c  that  is  ill. 

See  the  case  of  Darnel  v.  Cheshire,  £.T.  2  Ann. 

An  order  re-  839.   Maiden    V.  Flelwkk,   T.  T.    2  Ann.   2  SaU.  53a  —  An 

moving  a  cer-     order  was  made,  reciting  that  **  Whereas  complaint  has  been  made 

SUt  hevi^'  "  o^»  *c.  with  a  certificate,  according  to  8  &  9  ^.  3.,  is  actually 
actually  become  '*  chargeable  to  the  parish:*'  —  and  quashed;  for  Uie  justices 
chargeable.         must  adjudge  him  to  be  chargeable,  or  at  least  must  say  it  appeared 

to  them  that  he  was  so ;  but  the  justices  need  not  adjure  the  place 
that  gives  the  certificate  to  be  the  place  of  his  last  legalsettlement. 
A  amdUunud  84a  Oakham  v.  WhUUesea,  E.  T.  7  Ann.  11  Mod.  171.- An 
order  is  bad,  for  order  was  made  by  two  justices  to  remove  a  poor  man  "  except 
it  being  an  u  ^^  find  security  to  be  idlowed  by  them."  It>was  mofed  that 
H  mult^"'  this  order  should  be  quaked  for  this  reason,  and  also  because  it 
ijy^m^^  did  not  aay  that  he  was  likely  to  become  chargeable. — Holt  C.  J* 

{d)  Hich.  3  Ann.  B.R.  it  was  held,    every  new  settlement  Uie  pncvdcnt  set- 
that  legal  settlement  and  last  legal  set.    tlement  is  discharged, 
tlement  are  Uie  same  Uiing,  |>ecause  by 


SXCT.  6.]  OV   TRB  ADJUDfCATlOK.  QgJ 

The  justices  cannot  make  a  conditional  order,  **  or  that  in  case 
•*  be  do  not  find  security  tliere  to  remove  him  ;"  for  an  order  6f 
removal  is  an  adjudication,  and  ought  to  be  absolute  :  they  have 
nothing  to  do  witH  the  security ;  yea,  that  belongs  to  the  parish, 
and  is  not  to  be  allowed  or  disallowed  at  the  mscretion  of  the 
justices. 

d4I.  Rex  V.  Newton^  H.  T.  9  Ann.  1  Sets.  Cos.  161  .-^On  show-  An  order  n- 
ing  cause- why  an  order  for  removing  a  certificate-man  should  not  moWng  a  o?r- 
be  qaashed  because  the  certificate  was  not  said  to  be  allowed  by  tifioate^ienont 
two  justices,  it  was  insisted  that  the  jugtices  had  a;d^udged\Y.  to  »^^»°« '^^t  he 
be  his  last  legal  settlement,  which  was  sufficient,  and  that  die  cer-  d^^MbiTfand 
tificate  shall  be  presumed  a  good  one,  as  in  the  case  of  wages  in-  adjudgint*  tiie 
tended  in  husbandry.    The  case  of  Homcastle  v.  Boston^  was-  place  to  wiiich 
cited  on  the  other  side,  where  two  justices  were  witnesses  to  a-  ^e  is  removed   • 
certificate,  and  the  Court  held  it  no  good  certificate,  for  justices'  JJ^^^J^'tt?!^ 
ought  to  allow,  and  being  only  witnesses  was  not  a  mark  of  their  men*  is  gwd 
approbation.  —  Probyn  J.  The  order  is  good,  for  it  sets  out  that  khhough  it  do 
the  pauper  came  by  certificate,  and  the  justices  adjudge  that  he  not  state  that 
wsB  actually  chargeable,  and  that  N.  was  the  place  of  his  last  ^  certificiite 
legal  settlement,  he  having  gained  no  settlement  elsewhere  since  ;  ^<»«11<>^"^* 
which  sets  out  the  whole  reason  of  their  judgment,  and  would 
make  the  settlement  good  if  there  had  been  no  certificate ;  there- 
fore the  order  of  removal  must  be  confirmed* 

842.   Rex  ▼•  Middlehantf  M.  T»  9  Ann.  Foley 1 9^1.-^  It  was  An  order  of  rt- 
noved  to  quash  an  order  of  justices  which  was  for  the  removal  of  moval,  withoat 
a  poor  person  from  the  parish  of  ^.  to  M.     The  exception  to  the  •"  •djudicftiion 
order  was,  because  the  justices  set  forth  that  AT.  wa»  the  last  legal  oJ^  ^mwai 
settlement  of  the  fiither ;  therefore  they  send  the  son  there ;  and  ww  the  place  of 
it  appeared  that  he  was  10  years  of  age.-— Parkbr  C.J.  The  last  legal  settle- 
justices  have  made  ho  adjudication  what  place  was  the  place  of  vimt,  is  bad. 
the  child's  legal  settlement ;  they  only  say  that  Af.  was  the  place- 
vhers  his  father  was  last  legally  settled,  and  therefore  they  do 
remove  htm  thither;  they  have  lefl  us  to  judge- where  he  was 
last  legally  settled ;  and  this  is  in  the  nature  of  a  judgment,  and 
ought  to  be  more  certain.  •»- £t  pbr  totam  Curiam,  the  order 
was  quashed,  because  the  settlement  of  the  father  is  not  absolutely 
necessary  to  the  settlement  of  the  son. 

843.  AnonymmUi  T.  T,  10  Ann.  SetLSf  Rem,  S9*  — An  order  of  An  order  suiting 
removal  stated,  **  Whereas  Af.  ^.,  with  her  six  children,  has  in**  that  the  person 
*' traded,  and  will  become  chargeable  if  permitted  to  abide." —  remoTed  «im// 
Brakthwait.  This  is  uncertain :  it  may  be  five  or  ten  years  «^^*if^l 
heace.-*  Thr  Court  directed  the  order  to  be  quashed.         mittedtoabide'^ITbacl. 

844.  Rexv.  WaUham  Magna^  E.T.  \0  Ann.  Seit.S^  Rem.  SS. —  An  order  of  re. 
The  order  adjudged,  that  the  pauper  *'  is  likely  to  become  charge-  moTal  adjudg- 
"able,  as  we  are  credibly  informed."  — Parker  C.J.  It  is  the  >ng«»»atthe 
belief  of  another :  this  is  no  adjudication.  Ui^ei^^b^ 

come  chargeable,  oMweare  wtformMl,  ia  bad.    See  S.  P.  Solk.  47?. 

845.  Rex  v.  RockmU,  H.  T.  12  Ann.  SeH.  Sf  Rem.  21.  —  The  In  an  order  of 
order  stated,  that  "  Whereas  it  appears  to  us,  upon  the  oath  of  "^^J^'^*^* 

"  Eleanor  J.,  relict  of  Edtoard  J.,  that  she,  and  her  daughter  ]IJ^  j^eiy  ^      " 
"  Af.,  were  last  legally  settled  in  i?.,  who  are  likely  to  become  become  charge- 
''chargeable.'*  —  It  was  moved  to  quash  the  order,  for  that  the  able,"  are  a 
words  "  likely  to  become  chargeable,"  do  not  amount  to  an  ad-  good  a^jwUcom 
judication. —The  Court  :  The  words  **  who  are  likely  to  become  <*<^ 
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An  adjudica- 
tion that  the 


"  chargeable**  are  alwayt  the  irords  of  the  justices;  if  ithadbeeo, 
that  <<  they  are  likely  to  become  chargeable/'  then  it  hacl  been  a 
recital  only,  and  the  words  of  the  overseers. 

846.  Rex  v.  St.  Mary  Ottery,  M.T.  12  Ann.  Sell.  Sf  Rm^n.-^ 
Two  justices  sent  a  person  from  Si.  Mary  O.  to  St.  Mary  in  S^ 

U^^a^t^ii  ^^judging  in  the  order  that  he  was  last  legally  settled  there,  k- 
place  according    Cording  to  their  kncfvaiedge.  —  It  was  objected,  that  they  should 

have  said  that  he  was  last  settled  there.  —  The  Court:  Aa 
order  of  removal  is  a  judgment  which  must  be  certain  and  po- 
sitive ;  the  pauper  inkpht  have  been  settled  elsewhere,  and  the  jus- 
tices not  know  it.    The  order  was  quashed. 

847.  Egburn  v.  HarUymntly,  T.  T.  12  Ann.  1  Seu.C(u.^ 
-—An  order  adjudged  that  «/•  S.  was  settled  at  B.  and  therefore 
the  justices  remov^  his  widow  and  children  to  J3.  —  The  Court 

auashed  the  order ;  for  the  wife  may  get  a  settlement  a(\er  the 
eath  of  her  husband. 

moving  his  widow  tiiere,  without  aefiudging  it  to  be  the  place  of  his  settlement,  is  bad. 
An  order  of  re-  848.  SiaUingburgh  v.  Haxhay,  T.  T.  4  G.  1.  1  Sess.  Cfl«.131.— 
moval,  statiog,  Hawkins  objected  to  an  order  of  removal,  because  there  waa  no 
minati^wVdo  adjudication;  it  only  said,  that  "  we,  on  examination,  do  bditx 
believe  the  same  ^  ^^^  «ame  to  be  true ;"  and  a  man  may  believe  a  thing  on  uncer- 
tain evidence  ;  but  if  it  had  been,  '^  it  doth  appear  to  us,"  &c.it 
had  been  well  enough.  —  Thb  Court  held  the  objection  fatsi,  and 
the  order  was  quashed. 

849.  Rex  v.  fVestxvood,  H.T.^GA.  S/r.  73. —  In  an  order  of 
removal  the  complaint  was  recited  to  be  to  one  justice  only,  bat 


to  their  tmnih' 
ledgCf  is  bad. 


An  order  of  re^ 
moval  stating 
the  place  of  a 
man's  settle- 
ment, and 
therefore  re- 


to  be  true,*'  is 
bad. 


Ilie  justices 
must  at^fudge 

^h'^h*^  ^  ^^^  ordering  part  is  by  two  justices  ;  and  tliis  wsb  held  good.— 

is  imovHtobe  '^^^  exception  was  taken,  that  there  was  no  adiudication  of  the 

the  place  of  his  place  to  which  he  was  removed  being  his  last  legal  settlement, 

last  legal  settle-  but  only  <*  We  order  him  to  be  removed  to  A.  as  the  place  of  kit 

roent.  u  ^^2^  igg^i  settlement."    And  for  this  fault  the  order  was  quashed. 

Anordersbuing  850.  Teelby  V.  fVillerton,  H.  T.  4  G.  1.  Sir.  T7.  —  In  an  order 

that  the  person  the  justices  ADJUDGED  that  a  person  may  become  chareeaWe.— 

removed  may       —     J        -^  —  -    -  ^ -^   -  » 


become  charge 
able,  is  bad. 
&  C.  1  Seas. 
Caa.  117. 
Salk.  491. 
2  Mod.  Ca. 
151. 

An  order  re- 
moving a  man, 
his  wife,  and 
child,  stating 
that  the  man 


£t  per  Curiam  :  This  is  not  sufficient,  for  the  statute  only  enables 
the  justices  to  remove  persons  likely  to  become  diargeable,  for  s 
n^an  of  the  greatest  estate  may  possibly  one  time  or  other, becooe 
chargeable,  though  it  is  very  unlikely :  and  is  such  a  person  te- 
moveable  ?  There  is  as  much  difference  in  this  case  between  «iy 
and  likely^  as  between  a  possibility  and  a  probability. 

851.  Hobey  v.  Kingsbury,  T.T.  8G.1.  S<r.  527.  —  Two  jus- 
tices adjudging  the  settlement  of  the  husband  to  be  at  K*,  and 
that  he  is  lively  to  become  chargeable  to  i/.,  send  him,  his. wife, 
and  son  of  one  year  old,  to  K. :  and,  Whether  this  was  good  as 
I         1-1.  I     ^^  ^^^  ^^^^  ^"^  child  ?  was  the  question. »~ And  held  well  enough; 
t^beToml,         and  the  order  was  confirmed. 

chargeable,  is  good  as  to  the  wife  and  child. 

An  order  of  re-       862.  Rex  y.  fVamhill,  T.  T.  3  *  4  G.  2.  2  Sess.  Cas.  91.  —  Tiro 
moval  atffudg'    justices  made  an  order  to  remove «/.  H.  and  two  children  from  the 

parish  of  T.  to  JV.,  in  these  words :  *'  It  appeared  to  us  that  J.  //• 
<«  was  an  hired  servant,  and  served  in  the  parish  of  IV.  according 
'*  to  the  statute  in  that  case  made  and  provided,  which  we  sd- 
"  judge  to  be  true;  and  we  do  also  adjudge,  that  the  last  legal 
''  place  of  the  said  J.  H.  is  at  tV:*  This  order  was  removed  to 
be  quashed  on  this  exception,  because  there  is  no  adjudicatioa  in 


ing  the  last 
l^al  place  of 
aettleroent  to 
be  at  A.  is  bad. 
See  Burr.  S.C. 
88. 
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it  that  the  ]«Bt  legal  settknent  of  Kbe  penon  repqoiEed  vai  at  fV^ 
the  worA  seitiemeni  being  left  oiit.  — Mar3I|  attemptecl  to  au|^* 
port  the  order,  that  the  words  last  legal  pkux  in  the  adjudication 
were  sufficient  of  ibemselves,  without  inaerting  the  word  sefilemenL 
— Bt  the  Court  ;  Here  ia  no  adjudication  of  a  aettlenient,  and 
these  orders  are  never  to  be  made  good  by  unpjicatton.  -**-  Order 
quashed. 

853.  Vfcultn  ▼.  ClUthydou,  M.T.l$G.2.  Burr.  S.  C.  ISS. ~  !■  ui mdmoi 
It  was  moved  to  quash  an  order  of  removal  of  IL  M.^  «/•  his  mdovsIiImpb 
wife,  and  J.,  JL^  and  H.  their  children,  from  C»  to  (7,     He  °>ust  be  boch  a 
objected  to  the  original  order,  because  it  is  said  that  the  pau*  2"S-*a*  "Sfn 
pers  are  likely  to  become  chargeable,  but  not  to  what  parish.  --,  of  the  Mumm 
Abvey.     The  adjudication  is   in  this  form  :   ^*  And  whereas,  being  likely  to 
*'upon  due  examination  and  inquiry  made  into  the  premises»  become  charge- 
'*  it  appears  to  us,  and  we  accordingly  adjudge^  diat  the  said,  ^^,  ^  ^ 
"Ac,  are  likely  to  become  chargeable."    It  is  not  necessary  to  ?***^««vW»- 
add  to  what  parish,  because  it  is  an  order  made  upon  the  com-  *^'  ^'' 
plaint  of  the  churchwardens  and  overseers  of  C,  that  they  wero 
peeeme  cbargeaUe  to  thai  parish.  —  Hollinqs  replied,  that  the 
JQstices  cannot  remove  persons,  unless  they  are  Ukely  to  becooM 
chargeable  to  the  parish  from  whence  they  remove  them :  as  ia 
the  case  of  SaddUcomb  v.  Burma^h.  (h\    Here  they  do  not  ad«  (5)i#ii«e,pl.8aaL* 
judge  that  they  are  likely  to  become  cnargeable  to  the  parish  of  ' 
C,  nor  do  they  even  adjuoge  the  complaint  to  be  true« -<^  Las  C«  J* 
The  objectioa  is,  that  a  complaint  must  show  that  the  paupers  are 
likely  to  become  chargeable  to  the  parish  from  whence  tney  are 
removed ;  and  that  there  must  be  an  adjudication  of  the  truth  of 
it   The  justices  have  no  authority  without  such  complaint,  and 
must  likewise  make  an  adjudication  of  the  truth  of  it.    We  cannot 
support  an  order  by  implication.    There  is  np  necessity  indeed 
for  ao^  particuTar  ibrm  of  words,  but  there  must  be  an  adjudicatioa 
of  it  m  some  words  or  other.    Now  here  is  no  adjudication  of  it 
at  all ;  therefore  the  order  must  be  quashed. 

854.  Bex  ▼•  HonitoHf  E.T.  10  G.  3.  AfSS. -*- ^' Whereas  com*  Ana^iudics- 
^  plaint  has  been  made  by  you  the  churchwardens  and  overseers  ^n  ^^^^  ^ 
*'  of  the  poor  of  the  parish  of  H,^  and  to  us  whose  hands  and  P^*|[|^  ^!^ 
"  seals  are  hereunto  set,  two  of  His  Majesty's  justices,  &c.  that  SSto'pStt**' 
**C.D.f  &c.   have  lately  intruded  themselves  into   the  said  that  tb^r^  to. 
'*  pariah  of  tf.,  there  to  inhabit  as  parishioners,  contrary  to  the  S.  C.  Buit. 
^Ibw  relating  to  the  settlement  of  the  poor,  and  have  becoma  Sett.Cas,68a 
<<  chargeable  there :  and  whereas,  upon  due  examination  and 
''  inquiry  made  into  the  premises  by  us  the  said  justices,  it  ap? 
^  pears  unto  us,  and  we  accordin^y  adjudge  tfaiat  the  said  C* 
"  2).,  &c,  have  to  the  said  parish  of  H»  become  chargeable,  and 
''that  their  last  lesal  place  of  settlement  is  in,7  drc.    Motion  to 
Qiiash  the  above  order,  because  it  stated  that  the  pauper  and  his 
nmily  have  become  chargeable,  not  Uiat  they  have  been,  or  that 
they  are,  or  are  likely  to  oe  so.  -—  But  the  Court  was  of  opinioB« 
that  *«  have  become  chargeable''  must  mean  thfit  they  aria  ba^i^nHi 

(a)  Same  poiat  adjudged  in  Rax  v.  9.  C.  4S.  and  hi  Bex  v.  Ketftertoo, 
fioMUbrd,  Sett.&  Rem.  4a,  in  Sc  Ni-  Buw.  &  C  189.  —  Bwt  see  Ret  «. 
cMweu  9fe.  Pvtar'f,  9  ^^0.  CsS.  7a»  Whlth«n»  1  Str.  148.  and  Maidbttna 
in  Bex  o«  MiiichiiiharoptaD»  8  Sesf.  a.  Dotbing,  1  Str.  893^  ait^  Rcjl  a. 
Cie.  92,    ia   Bex  ik  Spakting,  Bmxt*    Leofield,  1  fitiv  698.  cpn(ra. 
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duurgeable,  and  that  tiie  order  was  sufficient;  and  therefore 
charged  the  rule  for  quashing  it. 
An  a^jttdica-         855.    Rex  v.  Riton,   H.  T.   18  G.  S.    Cdd.  39.  —  The  order 
*««^n  tiie  re-    stated,  that  "  upon  complaint,  &c.  that  S.  K.,  the  wife  of  B.  K^  t 
w^Jof  B  At*    ^*  soldier  in  His  Majesty's  regiment  of  foot,  now  in  America^  aod 
iS  is  Ktded  at  **  ^*  ^^^^  daughter,  aged  about  23  weeks,  have  come  to  inhabit, 
C  the  place  of  **  &c.  we  do  adjure  that  the  lawful  settlement  of  them  the  stid 
bar  mmdeHtei^  **  S.  K.  and  her  said  child  is  in  the  township  of  A.;  we  do  there- 
tfaMfi/,  ugood.  it  fore^"  &c.    The  Sessions,  on  appeal,  and  hearing  evidence,  con- 
firmed the  order.  —  Davenport,  in  support  of  a  rule  to  qoaih 
.    these  orders,  insisted,  that  the  order  only  set  forth  the  aettiemeiit 
of  the  wife  before  marriage,  but,  though  the  pauper  was  removed 
eo  nomine  as  a  married  woman,  did  not  state  whether  her  hoibaad 
had  gained  a  settlement,  or  that  such  settlement  could  not  be 
found,  or  even  that  he  had  been  capable  of  gaining  a  settlement, 
or  that  he  was  dead.  •—  Lord  Mansfield.  The  Scions  8av,that 
the  evidence  laid  before  them  proved  that  which  would  maLe  the 
order  of  the  two  justices  right. 
AasHardf  856.   Rex  v.  Buciiebury,  E.T.  26  G.  3.  1  7.A.1^.— Tvo 

luiiioef  remoT-  justices  removed  the  paupers  from  B.  to  C  by  the  following  order: 
lag  nunadol-  a  Berks f  to  toit.  To  the  churchwardens  and  overseers  of  Uie  poor 
rfnTTiilffi^^*^  "  ®^  ^^^  paridi  of  B.,  and  to  the  churchwardens  and  overseers  of 
me!u^r!!kaiaut  "  ^®  P**^""  ^  *^®  parish  of  C,  and  to  each  and  every  of  then. 
#fHtg  nod'ca  *'  Upon  the  complamt  of  the  churchwat'dens  and  overseers  of  the 
of  the  death,  or  ^  poor  of  the  parish  of  J9.,  unto  us  whose  names  are  hereunto  wt 
adyudging  the  a  gnd  seals  affixed,  being  two  of  His  Majesty's  justices,  &c.  thit 
plaee  to  which  «  £^  jjr  ^^^^  g^^  years  of  age,  J.  K.  about  two  years  and  s  hrif 
mmd^iheiet.  **  ^^!  ^^  ^*  ^*  about  one  Tear  and  a  half  old,  have  lately  cone 
tlnneiiiof  Uwir  **  to  inhabit  in  the  said  parish  of  B.,  not  having  gained  a  legal  se^ 
paicDtib^food.  ^  tlement  there,  nor  produced  any  certificate  owning  them  to  be 

**  settled  elsewhere ;  and  that  the  said  E.  ^.,  J.  K.^  and  S.  K.  ire 
**  likely  to  be  chai^geable  to  the  said  parish  of  B,;  we,  die  and 
**  justices,  upon  due  proof  made  thereof,  as  well  upon  the  exsmio- 
**  ation  of  E,  K.,  their  grandmother,  upon  oath  as  otherwise,  sod 
'<  likewise  upon  doe  consideration  had  of  the  premises,  do  adjndge 
**  the  same  to  be  true.  And  we  do  likewise  adjudge,  that  & 
**  lawful  settlement  of  them,  the  said  E.  J^.,  J.  AT.,  and  S.K^^'v^ 
<<  the  said  parish  of  C"  llie  order  then  proceeded  in  the  usoal 
way.  —  Wilson,  to  quash  this  order,  contended,  that  the  order  of 
the  justices  was  informal  on  the  face  of  it.  It  appears  that  the 
paupers  were  nurse-children ;  and,  as  such,  they  ought  not  to 
nave  been  removed  without  their  father  and  mother,  unless  the 
order  had  stated  that  the  parents  were  dead.  Otherwise  the 
children  might  be  settled  hi  a  different  parish  firom  their  pareots, 
because  the  -  fiitlier  may  have  gained  a  subsequent  settlement, 
which  he  could  not  communicate  to  them  if  thu  order  had  bees 
unappealed  from.  It  should  have  stated,  that  C.  was  the  last 
legfd  settlement  of  the  father,  and  by  consequence  the  settlement 
of  the  children*  Besides,  there  could  be  no  evidence  to  prore 
that  they  were  settled  at  C  but  that  which  would  have  proved 
that  they  gamed  auch  settlement  there  in  right  of  the  fiuher.— 
But  the  order  was  confirmed. 
ADOtderlbr  857.  Rex  v.  Yioutty,  E.  T.  55G.S.  4fM.a  iS. 58.  —  Rensv*> 


tberemoviJora  from  L.  to  U. '  Order  confirmed,  subject,  Ac.  —  The  psoper 
«viW  woman  Anne  is  the  wife  of  G.  W.  a  soldier  at  WootwuA.    His  modiff 
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proved  that  he  gained  a  settlement  about  11  years  ago  in  U.,  by  (not  stating  her 
niring  and  service,  and  that  he  had  not  to  her  knowledge  eained  a  ^  ^^  s^uch)  and 
settlement  elsewhere ;  but  no  attested  copy  was  produced  of  the  ^^  I^^T^  ^ 
bosband's  examination  upon  oath,  pursuant  to  the  statute  54  G.  3.  ^i  AeUwfiS 
e.25.  §69.,  or  any  other  statute.     The  case  set  forth  the  order  of  aetclement  of 
removal,  which  was  for  the  removal  of  Anne  W.  (not  stating  her  to  her  and  her 
be  ike  toife  of  any  one)y  and  Jane,  her  daughter,  aged  three  years,  children  is  in 
adjudging  that  the  lawful  settlement  of  the  said  Anne  and  her  Y.,  was  held 
child  (not  that  the  settlement  of  her  husband)  was  in  U.  —  Lord  ][ijodriog'uit 
£ll£nborough  C  J.     If  the  respondent  parish  prove  enough  to  y.  was  &t 
laanch  a  primdjacie  case  of  settlement,  is  it  necessary  that  they  husband's  seu 
thoold  prove  more  ?   Must  they  go  on  to  call  witnesses  at  the  tlement ;  and 
hazard  of  having  that  which  is  already  proved  defeated?  As  to  ^^^^^^^f 
the  objection  upon   the  form  of  the  order,  it  is  stated  that  it  hl^!£^d  ^^Tht 
u  the  wife's  settlement,  and  the  medium  through  which  she  gabed  a  settle* 
became  settled  there  need  not  be  stated.  —  Order  of  Sessions  ment  in  Y.  bj 

CODfinned.  hiring  and 

service  was 
held  sufficient  without  calHng  the  husband ;  although  it  appeared  that  he  was  in  this  country. 

858.  Eexv.SotUh  Lynn,  M.  T.  56  G. 3.  4 M. 4*  iS. 354. ~ Re*  Anorderofre. 

moval  from  Si.  Af.  to  S.  L.    Order  confirmed,  subject,  &c*  •—  °M>vfl  inade  by 

The  order  of  removal  was  founded  upon  the  examination  c^  the  ^^o  ji^<»»  . 

(Wuper,  taken  in  writing  before  one  of  the  said  justices,  and  "i^li^ation^rthe 

Kported  to  the  other,  pursuant  to  stat.  49G.3.  c.l24.  §4.,  the  pauper  taken  by 

piiiper  being  at  the  time  of  her  said  examioation  sick  and  infinn»  one  of  them, 

and  unable  to  travel,  and  the  justices  suspended  the  order  ac*  pursuant  to 

eordingly*     The  order  and  examination  were  annexed  to  the  case.  '*'T^  J^^*  * 

And  the  question  made  at  the  Sessions  was,  whether  this  order  ^v.  jJ.L«^ 
..?  ,,..  ',-  neea  not  siate 

was  void,  inasmuch  as  it  omitted  to  set  out  that  the  exammation  tbespedalcir^ 
VIS  taken  before  one  justice  only,  and  was  reported  to  the  other  cnuMtancea  of. 
JQBtice,  so  as  to  show  the  particular  jurisdiction  and  authority  of  taking  the  «>.. 
the  justices  under  the  statute. — Lord  Ei.lenborouob  C.  J.    The  «m»«»don,&e. 
jttstices  ha^e  no  jurisdiction  at  the  common  law,  biU  only  what  is 
given  to  them  by  statute ;  and  the  argument  is  as  if  this  were 
t  proceeding  contrary  to  the  common  law.    It  seems  to  me  that 
tke  statute  in  question  does  not  make  it  necessary  for  the  justices 
to  state  the  proceedipgs  had  under  it  in  their  order.  —  Lb  Blahc,  J. 
The  statute  enacts,  that  in  case  the  pauper  is  by  age,  or  other  in- 
firmity, unable  to  be  brought  up  to  be  examined  as  to  his  settle- 
ment, it  shall  be  lawful  for  one  magistrate  to  take  his  examination, 
aod  report  it  to  another !  and  for  those  magistrates,  upon  such 
reports,  to  adjudge  the  settlement;  but  I  do  not  find  that  the 
statute  makes  any  alteration  in  the  form  of  the  order.  —  Order  of 
confirmed* 


VII.  The  Direction  of  the  Order. 

859.  Bedwich's  Case^  E.  T.  7  WiB.S.  Comb.  825.— The  over-  An erder  of  ri- 

seers  of  the  parish  of  St.  George  are  to  remove,  and  they  of  Trinity  moyal  direcied 

to  receive,  and  the  order  was  directed  to  both  parishes  to  remove  tobothpailaheB, 

and  receive.  — It  was  therefore  quashed,  for  it  is  untrue.  ordering  the oye 

'.  to  reneve  and 

the  other  to  rective^  fa  b«l« 

860.  iRexv.  Wangfard^  E.T.  lOJVilLS.  CarM. 449.— An  order  AnofderoTre. 
was  made  by  two  justices,  directed  to  the  constables  of  B.  to  re-  "''^j^^^f?!*. 
move  three  men  to  fV*    It  was  objected  that  this  order  ought  to  *<>*•? 

Y  T  2  ^'""y'  *• 


totheoonstahle 
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good ;  lor  he  hx^eheen  directed  toihe  churchwardens  and  oweneen  of  theMoi^ 
may  refuse  to  and  not  to  the  constables  alone,  for  they  are  not  the  proper  oScen 
obqr  it;  but  if  f^^  ^^ut  purpose.  —  Ssd  pkr  Curiam  :  Since  the  constables  hs?e 
tbe^ra!ona  U  executea  the  order,  it  b  well  enough,  though  in  strictneM  they  are 
good.  not  bound  to  obey  i  t  though  directed  to  them ;  for  if  a  justice  di- 

rect a  warrant  to  any  person  by  name  who  is  no  officer,  he  is  not 
,  bound  to  obey  it ;  but  if  he  do,  and  it  is  a  matter  within  the  proper 

jurisdiction  of  a  justice  of  the  peace^  the  warrant  will  bear  him  out, 
and  he  may  justify  under  it. 
An  order  of  re-  86L  Si.  George's  v.  Si.  Olave\  E.  T.  1  Ann.  2  Stdk.  49S.- 
zmalniust  be  ^^^q  orders  were  returned,  the  first  for  settling  a  poor  mao, one 
offi^oftlmir  ^-  ^^  *"^  ^^  second  a  confirmation  of  the  first,  upon  an  appesi 
parish  from  ^^  ^^  Quarter  Sessions ;  the  first  order  recited,  '<  That  wheieei 
whence  Uie  ^  complaint  hath  been  made  unto  us,  ^c.  that  T.  G.  had  of  late 
tonond  is  «  intruded  into  the  parish  of  St.  G^  we  adjudge  him  to  be  to 

"*^>  **  legally  settled  at  S<.  0.;  these  are  therefore  to  require  jau  to 

*<  convey  the  said  T.  G.  to  the  parish  of  St.  0.\*  and  the  direction 

upon  the  order  was,  **To  the  churchwardens  and  overseers  of  the 

<*  poor  of  the  parish  of  St.  O."  —  Quashed ;  for  they  ought,  ssd 

can  only  order  the  parish-officers  where  the  intrusion  is  made,  to 

make  the  removal. 

An  Older  di-  ^^-  Bmfidd  y.  Banstead,  H.  T.  8  Ann.  11  Med.  S68.— Em 

xocted  to  both     moved  to  quash  an  order  of  remoira],  because  it  was  directed,  **  Tt 

firiibes  oon-      «<  the  churchwardens  and  overseers  of  the  parish  of  Bit^iekli  aodts 

jnnotivolj,         a  |he  churchwardens  and  overseers  of  the  parish  of  Bmngteadt  ssl 

irid^t  Mjning    a  ^hom  it  may  concern,"  without  saving  which  of  the  parishes  ws 

i«movC»d       ^  convey,  or  which  was  to  receive  Ute  pauper :   And  thb  Gooit 

wlachtoreodve  thought  that  it  ought  to  be  quashed. 

the  puqier,  is  bad. 

Anovderdiiccu  863.  Rex  ▼•  Stepney,  E.  T.  %G.%  Burr.  8.  C.  S8.  —  An  ex- 
odtothc|Mnah-  ception  was  taken  to  an  order  of  removal  because  no  county  vsi 
ofltoer  of  diflf^  mentioned  in  the  margin,  and  it  was  directed  respectively  to  tke 
Md  Un'jii^ces  <)hurchwardeHB  and  overseers  of  the  parishes  ofSi€pneymMMe$a 
styling  them-  and  Cketham  in  Buckinghamshire^  i^  the  justices  only  call  then* 
seives  of  tho  Selves  justices  of  the  peace  for  the  counttf  aforesaid^  and  therefeie 
oounty  afore-  uncertain.  It  ought  to  appear  upon  the  face  of  the  order,  that  they 
Md  TnX°^  '^^^  justices  for  the  county  of  Bucks  $  and  for  this  re»on  it  iw 

ma^nrisbad.   qu^hed. 

See  also  Rex  v.  ChilTers  Coton,  oitfe,  pi7B9. 

If  die  county  bo      86*.  Rex  v.  Hothech  in  Leeds,  M.  T.  16  G.2.  Burr.  S  C.198. 

named  in  the      — Xt  was  objected  in  this  case  to  the  order  of  removal,  that  the  bo- 

^M^ofremov-  ^^"g^  ^^  ^'  "  "<*'  mentioned  in  the  body  of  the  order,  but  only  in 

al,  u'is  roffi-^  "  '^^  marpn,  and  therefore  it  does  not  appear  that  the  two  jartices 

dent ;  for  the     had  jurisdiction  to  make  it.  —  Lee  C.J.     I  take  it  to  be  settled, 

maigin  of  an      that,  in  orders,  the  margin  is  to  be  considered  as  part  of  the  order, 

order  is  part  of  ^^d  a  plain  clear  reference  to  it  is  suffident.    The  margin  is,  "  The 

&i  B^^         "  borough  of  Z."  and  the  direction  is,  «  To  the  churchwardeBi 

Ufrulos  ""         *'  ^^^  overseers  of  the  township  of  H.  in  the  said  borough."    This 

oNie,pl.a53«      reference  is  sufficient  in  an  order.  —  Tub  othkr  thrsb  Judgis 

and  8  SeM.  Gas.  concurred* 

181.  Stnu  114.       8^.  jjer  v.  Ulverstone,  E.  T.  88  G.  S.  7  T.  R.  565.— An  order 

Aiaofdar  of       of  removal  was  directed  "  To  the  churchwardens  and  overweri  of 

ITtHbLllllSbl  ^^®  P^^*"  ®^  *^®  parish,  tawnsh^,  or  division  of  t/.,"  Ac.   The 
jn^  counsel  for  the  appellants  observed,  that  such  a  description  «t> 


Sier.a.}  Dxacttiftioir  of  thi  tavhu.  0g$ 

ft^MoAly  addpted  to  orders  of  removaf,  but  hwt  b^eti  the  iiib)ect  poUi,  town- 
offfisputey  and  that  it  wm  wished  to  have  the  opinion  of  the  Court,  ^^p»  or  division 
whether  such  a  description  was  proper.-^To  which  Lord  Kxmton  "J^-"  ■**™* 
C.  J.  answered,  that  as  at  present  advised  he  saw  no  objection  to  it.  ^^^^^^^ 

866.  Rexv.Andwck,  M.T.  6G.4.   4 i?. &  C.  757.  —  (For  the  Anorderof 
ptrticulars  of  this  case,  see  anie^  pi.  256.)  dllSSIId  toL 
dmrchvirdens  and  overseers  of  the  poor  of  L.   la  Iket  L.  was  a  vill,  and  there  were  no  chunrh« 
wsnlait  in  it:  Held,  that  tiie  word  «•  dmrcliwardeni"  might  be  r^ected  as  siirpluMge,  and  that 
tfai iMioBani^ under  tfaaatatuto 50. 9.  C.1I9.  $  1.  nMod  Aa oidar  by  insertiag  In  it  th«  woids 

VIII.  Deicription  ^Ihe  Parties. 

867.  Rexv.  Trinitv  in  Chester,  H.  T.  11  G.  1.   3  Sess.  Cos.  74.  An  order  of  re- 
— An  order  was  made  for  the  removal  of  a  poor  man,  his  wife,  and  inoval  wiiich  in- 
children,  into  the  parish  of  il.  as  the  place  of  their  last  legal  settle-  *^"**"  children 
ment:  and  the  order  set  forth,  «  //  appearing  to  us,  Ac.  that  his  JJJ^J^Jlir' 
<*  (the  father's)  settlement  is  the  parish  of  il.,    without  saying  that  ^^ 

it  WEB  likewise  the  settlement  of^  his  wife  and  children ;  <<  we  do 

^  therefore  adjudge  the  settlement  of  the  father,  wife,  and  chil- 

^  dren  to  be  in  the  parish  of  ^•"    Hiis  order  being  removed,  the 

exception  taken  to  It  was  that  it  ouffht  to  have  set  forth  the  ages 

of  the  children ;  and  though  it  was  said,  that  these  are  the  children, 

and  thej  gaift  a  relative  settlement  as  part  of  the  father's  fiunily, 

therefore  the  ages  of  them  need  not  be  set  out,  jet  the  exception 

was  allowed  by  the  Court  to  be  good :  and  this  rule  was  laid  down, 

Every  order  that  concerns  the  removal  of  a  fiither  and  his  children 

oaght  to  shew  the  ages  of  the  children ;  for  they  may  have  gained 

8  settlement  in  some  other  right,  as  by  serving  as  apprentices,  as 

servants,  Ac  ;  therefore  their  ages  ought  to  be  set  forth,  that  it 

may  appear  to  the  Court,  that  by  reason  of  their  infancy  they  have 

not  i^ned  any  settlement  in  their  own  right,  but  faiave  only  a 

relative  settlement  from  their  father.     Seven  years  is  an  age  that 

the  Court  would  presume  a  child  could  gain  a  settlement  at  in  his 

own  right ;  but  if  it  appear  upon  the  order,  that  the  child  was  above 

seven  vears  old,  the  order  must  set  forth,  that  such  child  hath  not 

gamed  a  settlement  in  his  own  right;  and  if  the  child  hath  gained 

00  settlement,  then  his  father's  settlement  is  derived  to  hini.<-w 

M  B,  In  this  case  the  order  was  allowed  good  aa  to  the  father  and 

liis  wife,  though  not  as  to  the  children. 

868.  Souihell T.  Needtoell,  M.T.  \\  Ann.    Sett. Sp Rem. 57 .^^  Anotderofre. 
**  Whereas  a  certain  woman  was  brought-to-bed  of  a'*  female  baa*  moyal  must 

"  tard-child  in  N.,  and  after  dropped  in  S. ;  these  to  convey."  —  J^***  ^^ 
KiHO  objected,  that  it  was  not  said  who  this  woman  was.  —  ^e,^]J"^ 
PabkkrCJ.     Yon  must  either  name  her,  or  say  you  do  not  descaibeium 
know  her ;   as  where  a  person  is  indicted  for  stealing  the  goods  of  as  a  person  un- 
a  person  unknown,  you  must  aver  it  to  be  a  person  unknown ;  but  known, 
n  indictment  for  stealing  the  goods  of  a  certain  person  without 
saying  unknown,  would  1^  ill.  —  Order  quashed* 

869.  Rex  v.  HeptenstaU,    T.  T.    10 G. 2.    Burr.  S.C.SS.-^  Tbe ageaof 
Daniel  ^.,  with  Martha  his  wife,  and  seven  children,  were  removed  duldren  must 
from  H.  to  E. :  one  objection  to  the  order  was,  that  it  did  not  set  ^^  *"*  '''^ 
out  the  ages  of  the  ohildren.    In  answer  to  which,  it  was  said,  that  nMnr^duHiht 
the  order  stated  E.  to  be  the  place  of  their  last  legal  settlement.—  fisher**  seitlo. 
Tbv  Court  ;  That  goes  to  all ;  and  it  is  an  answer.    Where  a  ment,  but  need 
place  is  adjudged  to  be  the  last  legal  settlement  of  the  father,  and  >»«  ^^^  i^ 
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moved  to  their 
own  MtUemenU 


But  to  render 
the  statement 
of  the  ages  of 
chitdren  un- 
neoesauy,  it 
must  be  ex- 
pmsly  adjudg- 
ed to  be  the 
place  of  their 
last  legal  set- 
tlement. 


The  mayor  of  a 
town  cannot 
send  a  person 
by  apa$t  to  the 
place  of  her  set- 
tlement. 


A  pass  to  a  dif- 
ferent parish  to 
that  in  which 
the  vagrant  is 
settled*  is  not 
conclusive, 
though  unap. 
pcaM  from* 


the  duldren  are  only  seat  tUtber  ia  consequence  of  ill  beiiks  iUa 
father's  settlement,  the  a^es  of  the  children  must  be  set  foitb,  be- 
cause perhaps  they  may  nave  gained  a  settlement  for  theimelvei 
since ;  but  it  is  not  necessary  to  set  out  the  ages  of  children  wbea 
the  justices  adjudge  the  place  to  which  they  remove  them  to  be  the 
place  of  their  oton  legal  settlement. 

870.  Rex  V.  qfctdm,  M.  T.  13  G.  2,  Burr.  S.  C.l^.— Richard 
M«>  with  Joan  hxs  wife,  and  their  three  children,  were  rexnoTedfrom 
€•  to  U.  One  objection  to  the  order  was»  that  the  ages  of  tbe  cbiki* 
ren  were  not  mentioned.  It  was  said  in  answer,  mat  the  juttica 
had.  in  the  order,  adjudged  U*  to  be  *'  their  last  leeal  settlement." 
—  The  Court  :  The  distinction  is  right,  that  if  it  be  expresilj 
adjudged  to  be  the  settlement  of  the  children  themselveSi  there  is 
no  need  to  set  out  their  ag^ ;  but  otherwise  it  is  necessary  in  con- 
sequential settlements,  (a) 

IX.  Of  Passes. 

See  stats.  1 7  6.  2.  c.  5.  §  7, 8. 10»    S2  G.  S.  c.  45.  §  1.  S,  4^5, 
6, 7.    43  G.  3.  c.  61.  §  1—4.    8  G.  4.  c  40.     5  G.4.  cJS. 

871.  Rex  v.  Welchman,  E.  T.  12  G.  2.  MSiS.  — Tlie  mayor  of 
St,  Alban'a  sent  a  poor  woman  who  was  big  with  child,  and  did 
not  appear  as  a  vagrant,  but  at  her  own  request^  by  a  pass  to  B>f 
the  place  of  her  husband's  nativity ;  and  the  justices  of  the  peace 
of  the  county  of  fV.  would  not  take  her  in,  but  sent  her  back  agun  ts 
St,  Aldan  B,  —  An  information  was  moved  for  against  the  justicei; 
but  THE  Court  denied  it,  because  as  the  woman  was  not  a  vagrsot, 
the  mayor  had  no  right  to  send  her  by  a  pass,  but  it  should  bare 
been  by  an  order  of  two  justices  of  peace,  according  to  12  if  is* 
c.2d.  —  The  Court  seemed  to  think,  that  as  she  had  been  re- 
moved to  B^  the  justices  there  acted  very  wrong  in  sending  ber 
back  again* 

672.  Rex  v.  Stansfield,  E.  T,  16  G.  2.  Burr.  S.  C  205 — J>  B. 
being  settled  in  Stanxfidd^  came  with  a  certificate  to  Spotkitdf 
in  which  place  he  gained  a  settlement  by  purchase.  He  was  after- 
wards apprehended  at  M.  as  a  vagrant^  and  sent  from  tbenee 
with  his  family  by  a  pass  to  Stan^ld^  to  which  pass  no  appesl 
was  made  at  the  then  next  General  Quarter  Sessions,  but  tbe 
pass  was  duly  recorded  at  the  Sessions  pursuant  lo  tbe  ststute. 
After  he  was  so  sent  by  the  said  jPOM,  and  before  the  Qusiter 
Sessions  next  succeeding  the  date  or  it,  be  being  poor,  and  likdf 
to  become  chargeable  to  Stansfieldf  was  removed  from  Stan^M 
to  Spotlandf  by  the  order  of  two  justices*  The  Sessions  weie 
of  opinion,  that  he  had  been  improperly  removed  'to  Spotlandt 
and  ordered  him  back  to  Stausfield.  •—  Leb  C«  J.  We  have  con- 
sidered the  question, ''  Whether,  by  the  late  act  of  13  G.  2.  CiSf- 
*<  a  pass  unappealed  from  be  as  conclusive  as  an  order  of  tvo 
**  justices  unappealed  from  ?"  And  we  are  of  opinion,  that  tbit 
act  of  parliament  is  not  to  receive  such  construction,  or  be  con- 
sidered in  such  a  manner,  as  to  put  a  pass  upon  the  foot  of  09 
order  of  tno  Justices  in  this  respect.  In  case  of  an  order  of 
two  justices,  two  other  justices  cannot  make  a  different  order; 


(a)  Same  point  «d|judged  ia  Rex  v.     Nonntoton.  Burr.  &  C  813.   BMf* 
3owliDg,  Burr.    S»  C.    177,   Rex   v.     SuntEeld,  ante,  pi.  683. 
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bicaute  the  ftirthorky  of  each  two  would  be  eqiud  ;•  ahd  therefore  * 
it  would  be  a  clashing  of  the  same  authority.    But  that  doea  not 
aaem  to  be  tbe  present  case  at  alL    Thia  act  of  paf^iament  of 
15  G.  2,  was  made  only  in  order  to  secure  vagabonds^  and  to  send 
them  to  their  former  placea  of  settlement  or  births  if  to  be  found;. 
if  not,  then  to  the  place  from  whenpe  they  came ;  and  it  operates 
upon  such  as  are  actually  vagabonds.  But  the  act  of  IS  ft  14  CbnS. 
e,l2»  was  made  with  a  view  to  prevent  vagabonds;  and  therefore 
it  gave  power  to  fix  them  in  their  last  legal  pbce  of  settlement* 
But  the  authorities  given  by  these  two  acts  are  very  different. 
On  that  act  of  IS  ft  H  Car.  2.  c.  12.  though  complaint  may  be  made 
to  one  justice,  yet  one  justice  cannot  act  singly ;  here  one  single 
jofltice  may  act.    So  there  is  a  diffierence  too  as  to  the  manner  of 
^aeodiDg  them.    Upon  that  act,  the  removal  is  tOf  be  at  the  ex- 
pence  of  the  parish ;  here,  of  the  county.   Another  thing  that  makes 
one  believe  the  parliament  did  not  intend  to  put  this  pass  warrant 
aigned  hj  a  single  justice,  upon  the  foot  of  an  order  made  by  two 
justices,  isy  that  though  the  reason  would  be  tbe  same,  yet  the 
•sme  care  is  not  taken  as  to  the  provision  on  appeal,  for  upon  an 
appeal  from  an  order  of  two  justices,  there  is  a  provision  for  costs  i 
but  none  on  this  act.    Here  are  no  costs  given  on  appeal;  yet 
that  provision  would  be  just  as  reasonable  as  in  the  case  of  an 
order  of  two  justices,  if  it  had  been  intended  to  be  put  upon  the 
isme  foot  in  all  other  respects ;  but  ufKUi  appeals  from  orders  of 
two  justices  costs  are  payable.    Now  it  would  be  something  ex- 
Inordinary,  and  cannot  well  be  conceived  to  have  been  the  sense 
tf  the  legislature,  that  a  person's  being  sent  by  one  justice  of 
peace  sh^  have  the  same  effect  as  if  sent  by  two,  and  yet  that 
there  should  not  be  the  same  remedv  upon  an  appeal.    Therefore 
we  are  of  opinioD,  that  this  act  made  in  relation  to  vagrants,  and 
the  manner  of  passinff  them,  was  in  a  different  view  from  that 
which  was  calculated  for  the  fixing  of  settlements ;  and  that  thia 
act  is  only  calculated  to  convey  them  to  their  settlement,  if  it  can 
be  found :  or  (in  cases  where  their  settlement  is  not  found)  only 
to  remove  them  to  the  place  of  their  birth,  or  the  abode  cf  their 
parents,  or  where  last  found  begging^,  ftc.  there  to  be  provided 
fi>r  according  to  law :  and  that  provision  is,  <*  to  keep  them  till 
'*  their  last  l^al  settlement  can  be  discovered,  but  no  longer :" 
sad  then  they  will  be  subject  to  a  removal,  by  virtue  of  the  former 
set,  to  their  place  of  last  legal  settlement ;  on  which  removal  an 
appeal  wiU  lie,  aubject  to  costs.    And  we  hold  that  tbe  settlement 
St  present  in  auestion  is  at  Spatiandi  where  the  certificate-man 
inade  hia  purchase.    Therefore  the  order  of  Sessions  must  be 
quasbeA. 

S7S.  Bex  V.  Upmerdoth  E.  T.  16  G.2.  Burr.  S.  C.214.-«*il.B.  A/mm  only  pro- 
was  settled  at  if.;  but  being  found  wandering  and  begging,  was  ^'^^  «vn>>Kri 
apprehended  in  St.  A.y  Chu^ter,  and  carried  before  the  mayor,  ^  ^"^L^^ 
who,  b  pursuance  of  the  statute  of  IS  G.  2.  o.24vi,  made  a  pass  j^^f^id 
under  hia  hand  and  seal,  and  stated  it  to  appear,  upon  examination  judge  tbe  piace 
of  her  and  oth^v,  '<  that  the  place  of  her  last  legal  settlement  of  Mttlement, 
'*  was  in  /./  and  that  they  are  rogues  and  vagabonds  within  the  ^d  tfaerefora,M 
•*act;"  therefore  the  pass  orders  them  to  iS  conveyed  to  /.  ^^2?**^''^ 
There  was  returned  from  the  Quarter  Sessions  of  Ckkhuter^  a  iusMtMda- 
regiater  and  record  of  the  examinations  of  rogues  and  vagabonds ;  tif«  od  Um 
and  also  of  the  duplicates  of  the  passes  aigned  by  the  justices,  and  puM  to  wUcfa 
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tniniwi<<t<1  by  ihtm  to  thft  nest  Oeueni  Qnartar  Birti—  li 
WM  tlko  ftatftd,  (bat  bj  Tirtue  of  tlut  paM,  ^.  B»  wisfstffM  ta 
/«»  and  received  aad  kept  there  till  S5ch  JiifyUtst;  and  Aitthe 
parish  of /.  didnotappeal  totheSaMioiisor  othenrifefevanetha 
pass;  and  that  after  tooh  paia  il.  did  net  gaio  any  aair  setdenMBL 
-«.It  waa  objected  to  the  pats,  Fint,  that  it  did  net  appetr  tlat 
the  penoD  who  made  it  was  a  justice  of  peace :  he  is  ealy  isidto 
be  **  mayor  of  CkkhewUri*  and  if  he  was  net  a  justice  of  pescs 
he  bas  no  jurisdiction ;  fan  the  jurisdiction  b  given  only  ta  a  jui* 
tice  of  peace*  Secondly,  that  the  examination  waa  not  on  asth; 
it  ia  only  **  upon  examination''  (genendly)*  Thirdlyi  that  ths 
pass  was  not  oendusiira  thoi^h  not  appealed  fircci.'— LuCJ. 
TkUng  the  pass  as  stated,  and  taking  it  ai  an  order,  I  think  ths 
objection  to  it  material.  It  is  stronger  bere  than  in  ether  csmb; 
beoinise  hmv  the  act  of  pariiament  directs  the  very  form  of  tiw 
pam,  **  befyre  ma  M  jutiioe  of  peace  r  and  the  Ibrm  directs  sn  ca> 
amikatian  an  oaih;  tmt  this  pass  is  not  affreeable  to  the  ftm 
pveicribed  by  the  act  of  parliament*  All  the  cases  are,  thst  ths 
jurisdiction  of  the  justices  of  peace  mast  be  set  forth  upon  ths 
order.  But  as  this  pass  appears  only  upon  the  otder  of  %tmmt 
it  is  not  sufidently  before  us :  it  ought  to  be  removed  by  ccr- 
Horari.  The  being  rejgistered  at  the  Sesdooa  does  not  hdfi 
it ;  because  die  jurisdiction  of  the  justice  must  appear  upm 
ihe  face  of  his  oraer ;  nor  will  that  registering  at  Sessioas  help 
the  want  of  examination  on  oath.  —  Chafpls,  Wkioht,  sdb 
Dbkiiisoh  Js.9  all  agreed  the  pass  was  bad.  And  as  they  hsi 
this  morning  determined  the  main  point  in  the  case  of  Bee  v. 
Sitm^ieidf  namely,  that  the  pass  is  not  ooadosiTe,  the  ordoi 
were  affirmed. 

874.  Rex  ▼. Ringmtnddi  T. T.  16G.8. BmmSLC. 84a^lVre 
justices  made  a  loagrmni  fkue,  lemoving  £•  A.  and  his  ihmily  si 
rogues  and  vagabonds  Arom  IF.  to  A.  Tlie  question  was,  Whether 
an  appeal  lies  fWan  a  vagrant  pass  ? — Aston  and  AaHHuasr  Ji*i 
were  of  opinion,  that  the  17  G.S.  c.5.  does  not  give  an  appesi  b 
this  case.  It  is  inconsistent  with  the  11th  section  of  it.  If  the 
Semions  should,  upon  such  an  appeal,  enter  into  the  merits,  thef 
would  not  send  him  back  to  the  place  where  he  was  only  a  ts» 
grant,  nor  to  any  other;  he  cannot  be  removed  fhm  the  plaeets 
which  the  pass  has  sent  him  by  aay  other  method  than  an  aiigad 
order  of  two  justices.  The  proper  subject  of  an  i^peal  is  sn  sd- 
judication ;  a  paw  only  recites,  *^  that  it  appeara  upon  exsmii- 
^  ation  of  the  vagrant  ;'*  it  is  not  such  a  positive  adjadiesdos 
as  there  is  an  order  of  removal  by  two  justices.  He  is  pasMd  ts 
the  place  where  he  says  he  was  settled :  he  cannot  be  seift  ifssi 
it  but  by  an  order  which  adjudges  him  to  be  settled  c^wbcre, 
from  which  adjudication  an  appMil  will  properly  lie  to  the  SessioBS. 
There  is  no  reason  for  an  appeal  in  such  a  oase>  nor  aay  harddiip 
upon  the  parish  to  which  the  vagrant  is  passed ;  Ux  as  sooa  si 
thev  can  find  out  where  his  legal  settlement  is,  if  it  really  is  not 
with  them,  they  may  remove  him  to  it  by  a  common  older  ef  i^ 
moval.  The  present  appeal  is  oidy  a  general  appeal  froai  aps«; 
it  does  not  show  any  reason,  nor  make  aay  particular  ebjectm 
Here  is  no  order  of  removal :  nothing  but  a  general  appeal  with- 
out any  reason  given.  This  pass  has  the  examinalion  of  the  «•• 
grant  annexed  to  it.    If  faisaeCilemeolis  net  at  Jt^bvtdseebm 


fter*  JQl]    suspniDiiro  obdbk  ov  umcotjs.  or  pass.  ^^ 

*i^  maf  «p|dy  for  «&  ordftr  df  tv«  jwtkcs  16  raoove  Umtbfc; 
asd  that  is  the  only  nelhod  by  ivkioh  it  owi  be  6xm^. 

875.  Sir.  Lmmmce  Jury  v.  BdgnMret  E.  T.  17  6.  ^  EmtOR'f  An  appetl  do6s 
lf&— On  the  19lh  dey  of /tme  tTY^y  £•  A.^  a  pauper,  the  wife  not  generally  lie 
of  R  8^  was  remoredy  as  a  vagrant,  by  a  vagrant  pass  under  ^  ffT^ 
Ibe  hand  of  the  lord  mayor  of  Ijmd^n,  with  her  three  cbadren,  '^^J^ 
fron  the  parish  of  St.  L.  in  L*,  to  the  parish  of  E*    About  the  ff^ettoit does 
kater  end  of  the  noonth  of  Auguti  foUowuiff,  tlie  parish-officers  of  in  the  cne  of  a 
S*  acrved  the  parish'^ifficers  of  Si.  L.  with  a  notiee  that  they  foreigner  tent 
iotsnded  to  appeal  against  the  said  pfM-wmranl  at  the  then  next  ^"^^  *  ff ''®. 
etneral  Quarter  SesMons  for  the  city  of  X./  which  appeaJ  was  pre-  uXia!^"  "* 
ilHTed  accordingly,  and  the  hearing  of  it  adjounied  from  that  s.  C.  Cald.  is. 
mttil  the  ensuing  Session  at  GuiMaU;  but  no  notioe  of  such 
adjournment  was  served  on  the  respondents  or  their  solicitor ;  in 
eooseqiienoe  o£  which  the  hearing  of  the  appeal  was  not  attended 
by  the  reapondents,  and  an  order  was  made,  reciting,  that  as  the 
HHd  re8|N>ndeats  did  not  appear  to  answer  the  said  appeal,  **  that 
**  the  said  warrant  and  judgment  of  the  said  justice  be  quashed, 
*snd  that  the  appeal  be  allowed;  that  the  pauper  and  her 
*f  children  be  sent  back  to  the  parish  of  St.  Zr.,  and  that  they  pay 
''to  the  parish  of  E*  7L  19*.  for  the  charges  of  maintaining 
« the  said  JS«  S.  and  her  children.'*    These  oraers  were  removed 
nto  the  court  of  King's  Bench  by  ceriiorart.  —  DuNNiiro,  on 
bdialf  of  the  parish  of  St.  L-t  obtained  a  rule  to  show  cause  why 
this  order  of  Sessions  should  not  be  quashed,  on  the  ground  that 
it  was  an  order  made  upon  an  appeal  against  a  vagrant  pass  under 
the  hand  and  seal  of  the  lord  mayor  only,— Howarth,  for 
the  parish  of  JS.,  contended,  that  an  appeal  would  lie  in  some 
cates  against  a  vagrant  pass,  as  in  the  case  where  a  fbreigner, 
taksn  in  an  act  of  vagrancv»  should,  upon  a  (Use  examination,  be 
removed  to  a  parish  to  which  he  did  not  belong ;  and  therefbre 
the  rule,  which  had  been  granted  on  the  idea  that  an  appeal 
wsuld  not  in  any  case  lie  against  a  vagrant  pass,  ought  to  be 
diacbarged* -«•  But  thb  Court,  on  hearing   the  argument  of 
DoNwiiro,  said,  that  the  case  of  a  foreigner  was  not  similar  to  the 
present  case ;  for  that  here  the  pauper  and  her  children  appear  to 
be  vagranu;  that  the  paririi  of  £*,  to  which  they  were  passed, 
had  aent  them  back  again,  which  they  could  only  do  by  an  order 
fitMn  two  justices.    And  they  said,  that  the  case  of  IU»  v« 
MmgmomU  (a)  was  decisive  of  the  present.     But  Astoh  J.  said,  (a).iliif«^pLS74. 
(hit  the  dedsien  of  this  point  would  not  touch  upon  the  case 
■lentioned  by  Howarth  or  a  foreigner,  or  upon  the  questi<Mi,  if  the 
aagrmil,  and  not  the  pariah,  brought  the  appeal.  *^  The  order 
of  Sessions  was  quasheu. 

X.  Suspending  Order  of  Removal  or  Pass* 
See  stau  35  G.  3.  c.  101.  §  2. 

876.  Res  v.  KynastoUf  M.  T.  41  G.  9.  1  East^  117.  ^  Garrow  The  aurtute 
on  a  fotiner  day  obtained  a  rule  to  show  cause  why  a  maiMbmiiir  ^6.3.  &  loi. 
ahould  not  iaaue  to  Mr.  Kynastout  a  magistrate  of  the  county  of  ij;  ^^  «»- 
Essex^  commanding  bim  to  back  the  warrant  of  distress  issued  by  !r'"fi^^ 
the  magistrates  for  the  borough  of  Colchester  for  90L  16<.  3</.,  or^^t^ 
being  the  expeoces  incurred  by  the  parish  of  Lexden  in  the  main*  moTal  of  poor 
and  support  of  D.  (Mover  and  Jmm  his  family,  and  for  perKiiu,iiid  lo 
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otte  tibe  4iirgieal  awiitancfi  Ac  for  the  aoid  D.  6.  in  Ut  iOnca,  temigtke 

chaises  there-  suspensioQ  of  ao  order  for  remonng  him  to  his  poriahy  aad  U.  Kk. 
h^t^^^b  ^'^^r  the  reasonable  charges  of  Ihe  levy.  It  apf>c«red  that  6/owr  on 
the  pai]^r*t  ^  ^'^  ®^  ^'^<y  1799,  as  he  waa  driving  a  waggon  on  the  public  road 
fwrish,  and  to  leading  through  Lmf  had  the  misfortune  to  break  both  hiA  Icgti 
direct  the  and  was  immediately  taken  to  the  workhouse  there»  where  he  coo- 

cbugee  to  be  tinued  till  the  Slsc  of  July.  On  the  6th.  of  May  two  juitioct 
leTied  byw^  of  the  peace  took  the  pauper's  examination  and  made  an  order  for 
enacto  th^^f^  removing  him  and  his  wife,  who  was  then  atten<yng  him,  from  L 
the  parties  to  CoggeshoU  in  Estexf  and  at  the  same  time  the  magistrates 

against  whom  it  indorsed  an  order  of  suspension  on  the  order  of  removal,  by  virtot 
is  issued  are  of  the  Stat  t5G*S.c  101  •»  Stating,  that  it  would  be  dangmui  to 
dTti  of the^  remove  him  at  that  time;  and  he  continued  there  accordingly 
justice  gxantinc  ^^  the  S  1st  of  Juhf  when  the  order  of  removal  was  by  tbev 
the  warrant,  U  permission  ezecuteo.  The  same  magistrates  afterwards  msde 
ahall  he  indon-  an  order  on  the  parish-officars  of  G.  Co^geskaU  to  rmy  the 
«d  by  some  parish  of  L.  20/.  16f.  SdL  for  ezpences  mcurred  in  the  cure 
^'^  ^*wt!ow  '^^  maintenance  of  the  pauper :  and  the  overseers  of  G*  Q^eskJl 
kuiscSction  ^^^  Paying  this  withm  tliree  days  after  demand,  nor  giving  notice 
they  are:  Thisis  oi  appeal,  as  required  by  the  same  act,  the  ma^trate  granted 
peremptory  on  a  warrant  of  distress.  But  G,  CoggeshoU  being  without  the  joris- 
the  latter  upon  diction  of  the  magistrates  granting  the  warrant,  the  parties  applied 
request  made.     ^  ^j^^  defendant  who  was  an  acting  magistrate  withm  the  jurisdio* 

tion  of  Gf.  CoggeshM  to  indorse  the  warrant  of  distress  for  execo- 

tion,  which  he  refused:  whereupon  the  present  rule  was  obtsinei 

—Lord  Kenton  C«  J.  after  looking  into  the  act  of  the  85  G.Si 

c.  101.,  said,  it  was  impossible  to  maike  any  question  upon  this  pert 

of  it ;  It  is  peremptory  upon  the  magistrate  under  these  drcnsi- 

stances  to  mdorse  the  warrant ;  he  has  nothing  to  do  with  tk 

propriety  .of  making  the  original  order  or  granting  the  origusl 

warrant :  He  acts  merely  ministeriaUy ;  in  like  manner  as  justices 

do  in  allowing  a  poor  rate^  whose  signattures  are  mere  mstter 

U)  Vide  Bexv.  of  form*  {a)    The  justices  indeed  by  w£mi  the  original  order  ssd 

The  Justices  of  warrant  were  issued  had  a  discretion  to  exercbe  upon  the  mstttf 

^^l^^^^'^^*       submitted  to  them ;  but  the  magistrate  who  merely  indorses  ^ 

1  9tr.  893.         warrant  of  another  under  this  act  is  not  answerable  for  the  Icgslily 

of  ity  which  remains  at  the  hazard  of  him  who  first  granted  it* 
Here  also  the  order  being  for  payment  of  above  20^.  might  hsie 
been  appealed  against  by  the  parties  who  were  dissatisfied  with  it, 
and  then  the  merits  of  the  question  might  have  been  discussed. 
But  the  Court  cannot  do  otherwise  at  present  than  make  the  rok 
absolute. 
A  party  ag-  877.  Rex  r.  Bradford,  M.  T.  48  G.  S.  9  Eati,  97  —  Two  justices 

griered  hy  u  awarded  41/.  14f .  9d.  for  expences  incurred  by  reason  of  the  sss- 
"^^dh^?*  pension  of  an  order  of  removal  under  stat.  S56.S.  clOl.  No 
pmient  to"die  ^^^^'^  ^^  appeal  against  such  costs  was  given  until  15  days  sto 
amount  of  they  had  been  demanded.  The  Sessions  allowed  the  appeal  to  be 
above  90^  of  entered  and  adjourned,  subject  to  the  opinion  of  this  Coort 
^tecQrts and  whether  the  appellants  were  entitled  to  an  appeal ;  they  not 
^mnaion  of  ^^"*fif  E^®"  notice  of  appeal  wUhin  three  days  after  deaisnd 
an  o^  of  re-  ^^osA'e.  The  question  arose  upon  the  construction  to  be  gives 
moral,  under  to  these  words  of  sut.  35  G.  S*  e.  101.  §  £.  «'  Provided  nevertbe* 
atatute  S5  G.  s.  <<  less  that  if  the  sum  so  ordered  to  be  paid  on  account  of  soeii 
*•  J£^  *^°*y  "  ^^^^  "*^  charges  exceed  the  sum  of  ML  the  party  or  parties 
SSwssionl,     *'  "ggfievcd  by  such  order  may  appeal  to  the  next  General  QMrt» 
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"  SettioDS  afffUDst  the  same,  as  th^  may  do  a^mtit  am  order  for  though  he  omit 
"  /^  removat  of  poor  persons  by  any  kfw  now  tn  being"    The  fol-  to  give  notice  of 
lowiog  words,  foriDing  a  prior  part  of  the  same  sectioo,  '^  if  the  '"•^{^.*''*^*^ 
"  party  shall  refuse  or  neglect  to  pay  the  said  charges  within  da^  alW^ 
"three  days  from  the  demand  thereof^  and  shall  not  xniihin  the  demaod of luch 
''  same  iime  give  notice  of  appeal  as  is  hereinafter  mentioned^  it  shall  cosu  aod 
*'  aod  may  be  lawful  for  one  justice  of  the  peace  by  warrant  under  cbarg ctt 
"  his  hand  and  seal  to  cause  the  money  to  be/^levied  by  distress* 
"  &c."*— Lord  Ellsnborough  C.  J.     The  only  consequence  to 
be  deduced  from  the  words  of  the  clause,  from  the  not  giving 
notice  of  appeal  against  the  charges  within  three  days  after  the 
demand  of  them,  is,  that  the  party  not  giving  such  notice  within 
the  time  subjects  himself  to  the  inconvenieocy  of  a  distress.    But 
the  subsequent  proviso  giving  the  appeal  is  conceived  in  the  most 
geoeral  tenna,  that  the  parties  aggrieved  may  appeal  to  the  next 
Settion  against  such  order,  as  they  maj^  do  against  an  order 
of  removal  by  any  law  in  being.     And  it  is  not  disputed  but  that 
the  present  appeal  was  duly  made>  if  it  is  to  be  regulated  by  the 
rules  which  govern  appesSs  against  orders  of  removal*    But  it 
is  said,  that   by  reason  of  the  antecedent  words,  <*  hereinafter 
"  mentioned,"  referring  to  the  appeal  given  by  the  latter  part  of 
the  clause,   we  ought  to  import  into  that  latter  part  words  of 
reference  to  the  former:  but  that  would  be  to  alter,  and  not 
to  ioterpret  the  clause  as  it  now  stands ;  the  meaning  of  which  ap- 
pears plainly  to  be  this;  if  the  party  aggrieved  by  Uie  order,  and 
mtending  to  appeal  against  the  amount  of  the  charges,  will  give 
notice  of  appeal  within  three  days  after  demand  made,  he  shall  be 
relieved  from  the  inconvenience  of  a  distress ;  but  though  he  neg- 
lect to  do  so,  he  only  subjects  himself  to  that  inconvenience ;  but 
his  right  of  appeal,  which  is  afterwards  given,  is  not  thereby  taken 
sway :  and  if  ne  afterwards  think  proper  to  appeal  within  the  time 
allowed  by  law  for  appeals  against  orders  of  removal,  he  is  ex- 
pressly empowered  to  do  so.    Then  if  the  order  should  be  wholly 
quashed,  or  the  sum  to  be  paid  be  reduced  upon  appeal,  no 
iDJustice  will  follow ;  for  it  is  a  consequence  of  law,  that  the 
money  paid  upon  an  order  which  was  afleriirards  vacated  in  whole 
or  in  party  should  be  refunded  by  those  who  have  received 
it ;  and  if  it  were  not  repaid,  an  action  for  money  had  and  re- 
ceived would  lie  to  recover  it  back  again. «» Order  of  Sessions 
coofirmed. 

878*  Rex  v.  Everdon,  M.  T.  48  G.  S.  9  East^  101.  — Two  jus-  Under  tibe 
tices  made  an  order  for  the  removal  of  a  pauper,  and  an  order  of  statute  35  0.a» 
suspenaioQ  thereupon  {without  seeing  the  pauper),  upon  the  ex-  ^^^Ix^Ji' 
anunation  of  her  father  only,  who  swore  "  that  the  pauper  from  S^sulipeiS!^' 
^excessive  infirmity  atid  sickness  inas  unable  to  be  brought  More  inganoiderof 
^'  the  justices  for  examination^**  and  the  question  for  the  consider-  remoYsl  on  ac- 
ation  of  the  Court  was  whether  the  stat.  35  G.  S.  clOi.  §  2.  which  count  of  tick- 
gives  to  justices  the  power  of  suspending  orders,  in  case  any  poor  ^^'^S[J|*1. 
person  shall  be  brought  before  any  justice  or  justices  of  the  peace  ^^  p«iper  wera 
for  the  purpose  of  being  removed^  &c.  authorised  an  order  01  sus-  not  brought  &e- 
pension  when  the  pauper  was  not  brought  before  the  justices. —  Jortthejuiticet 
Lord  Ei^lbnborough  C.  J.  I  hope  that  the  apparent  justice  of  •*  the  time  of 
the  one  construction,  and  the  great  and  manifest  inconvenience  ™^^°^  **^ 
of  tlie  other,  do  not  too  much  warp  my  mind  in  coming  to  the  ^     ^' 
conclusion  wliich  I  have  done :  for  it  would  indeed  be  a  grievoua 
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eanstracUtm  if  we  were  bound  to  adopt  the  literal  tane  0f  die 
words  of  the  ttatete  which  have  been  commented  on.  But  I  bepe 
we  shall  do  no  violence  to  the  wordsy  and  I  am  sure  we  diatt  not 
violate  the  spirit  of  the  act,  by  construing  the  words,  ^  in  one 
**  any  poor  person  thall  from  mmceforth  be  brought  before  mj 
**  justice  or  justices  of  the  peace  for  the  purpose  of  being  re> 
<«  movedy**  to  meaUi  in  case  a  question  concerning  the  remond  of 
any  poor  person,  os»if  the  case  of  any  poor  person  shldl  be  brooglit 
before  the  justices  of  the  peace  for  the  purpose  of  his  remofil^ 
itCk  The  language  of  the  act  adverts  to  the  case  which  most  ge* 
nerally  happens,  where  the  pauper  is  brought  in  person  berate 
the  magistrate  to  be  examined  as  to  his  settlement ;  but  thst  ii 
not  necessary  to  be  done  in  all  cases,  as  appears  from  whst  was 
(a)^}ii«^pLS3S.  said  by  Mr.  Justice  BuUer,  in  Rex  v.  Bagvoorih  (a)^  who  deniod 

that  there  was  any  such  general  rule,  as  that  it  was  necessary  for 
the  pauper  to  be  eitamined ;  and  he  instanced  the  case  of  infanti 
of  tender  years,  where  it  n  plainly  impossible.  And  he  referred 
to  a  case  from  Combtrback^  478.  where  Lord  HcH  said,  thst  *'  if 
<*  it  can  be,  it  is  fit  it  should  be  so,  but  not  absolutely  necessarj;" 
and  as  it  would  be  useless  in  cases  of  infancy  or  lunacy,  so  it  mUt 
be  dangerous  to  the  magistrates  themselves,  in  the  case  of  inno- 
.tious  disorders,  to  go  to  the  pauper  to  take  his  examinatioD  id 
person ;  and  to  bring  him  before  tne  magistrates  would  be  in  cssei 
of  extreme  sickness  or  infirmity,  to  expose  him  to  the  very  mil- 
chief  which  the  act  was  intended  to  remedy.  All  therefore  thst 
the  act  meant  was,  not  that  where  any  pauper  was  brought  per- 
sonally, but  where  his  case  was  brought  judicially  before  the  Bia> 
gistrates,  for  the  purpose  of  his  removal,  that  they  should  hsfe 
power  to  suspend  uie  execution  of  the  order  of  remoFval,  if  it  s|h 
peared  to  them,  that  is,  by  due  examination  of  the  fiicts,  that  ftm 
sickness  or  infirmity  of  the  party  the  removal  could  not  then  ssfe^ 
be  made ;  this  is  the  plain  sense  and  spirit  of  the  act,  tboago 
somewhat  straining  upon  the  words  of  it,  but  no  odier  coostmc* 
Skm  can  be  put  upon  Uiem  consistently  with  the  general  object  of 
the  act,  and  in  doing  this  we  do  not  ^  further  against  the  lettff 
of  the  act  than  was  done  in  the  case  referred  to  &t  Anth<mtf^' 
(b)AtUe^,257*  Cardenham  (6),  where  the  description  of  a  person,  not  havhgoMg 

Mldf  was  constmed  to  mean  not  having  any  child  which  cooM 
be  a  burden  to  the  parish  where  the  father  was  hired  and  senred. 
-—  The  other  judges  concurred.  —  Order  of  Sessions  quashed. 
CoupUqgte  879.  Rex  v.  Si*  MatyJe-Bone,  M.  T.  51  G.S.  l»&rf,51.- 
**^^'^  By  order  of  Sd  Julj/  1809,  the  pauper  was  removed  from  ft  to 
musW.itU,  ^  ^**  which  order  was  suspended,  pursuant  to  the  stat.  d5&l 
c.  11.  $9.  ap-  ^101.  By  another  order  of  the  18th  of  September  following,  tbe 
peril  lie  agnnat  same  justices  ^reciting  that  the  pauper  was  then  dead  of  the  aick- 
aa  ordnr  of  fe-  ness  under  which  he  lately  laboured,  and  tluit  it  had  been  profed 
"^T^^  .  on  oath  before  them,  that  the  reasonable  charges  incurred  bv  tbf 
aod^lfaMta '  <^^>*P^i>*><'>^  o^  the  order  of  removal  amounted  to  51.  9i.8d.)^ 
mbMqiMDt  rected  those  charges  to  be  paid  on  demand,  in  pursuance  of  tbe 
orihr  for  eoati,  Statute  by  the  parish  officers  of  St.  M.  to  those  of  H.  St.M> 
na*^^>^taiidiBg  thereupon  appealed  to  the  Sessions,  as  well  against  the  order  of 
***      lb^to«^  removal  as  against  the  order  for  the  payment  of  the  charges :  M 


any  removal  d  ^^^  Sessions  dismissed  both  the  appeals,  subject,  &c.  The  ^ 
faim  in  fact  Stated,  that  neither  of  the  orders  of  removal  or  suspension  thereof 
made^  and         weie  served  on  the  parish  officers  of  St.  M.  untH  after  the  desth 
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4)f  tbe  pwiper»  wfaicb  bapftenad  between  die  Sd  wad  the  11th  of  tbooc^  the 
Jufyi  1809;  after  which  time  the  parish  officers  of  jS^.  M.  were  <^  ^^ 
termed  with  the  above-mentioned  orders,  and  the  5f ,  2i*  8J.  was  ^ 
damaoded  of  them,  at  which  time  they  gave  notice  ef  appeal  to 
Ihe  parish  ofHcers  of  /f.  against  the  order  of  remov^  of  the  Sd  of 
Juht  1809,  **  which  said  order  was  sospended  on  the  day  of  the 
**  (Mte  tliereef,"  and  also  againat  the  order  of  adjudication^  dated 
the  18th  of  Sepkmber,  1809,  &c«  for  the  pi^^SBent  4>(  6L2f.Sd* 
for  the  charges  incurred  by  the  suspension  of  the  said  order  of 
removal,  dated  the  llth  of  December^  1809.  (e)     That  the  v^ 
spondents  offered  no  evidence  that  the  pauper  was  settled  in 
SuM.j  but  contended  that  no  ai^eal  could  lie  to  the  Sessions 
against  the  said  order  of  removal,  inasmuch  as  the  same  had  never 
been  executed^  and  that  there  csa  be  no  execution  of  an  order 
of  removals  but  by  delivering  the  pauper  to  the  officers  of  the 
psrisb  to  which  be  is  to  be  removed ;  until  which  time,  the  parish 
to  which  he  is  sent  is  not  aggrieved,  and  until  aggrieved  (under 
all  the  antecedent  subsisting  laws  relating  to  the  settlements  of 
the  poor,  the  orders  for  their  removal*  and  appeals  against  these 
orders)  ne  right  or  ground  of  appeal  can  arise,  and  w  course  the 
Seisions  can  have  no  appellate  jurisdiction.    That  the  order  for 
the  payment  of  5/«  2s*  &/.,  the  adjudged  costs  and  charges,  after 
the  suspension  of  the  order  of  removal^  was  not  served  till  after 
the  death  of  the  pauper :  and  as  the  sum  is  less  than  201.  by  ota^ 
SS  G.  3.  c.  101.  no  appeal  is  given  to  the  Sessions,  and  that  Cowl 
hss  no  authwity  to  review,  reduce*  or  make  any  alteration  whalo 
ever  in  the  sums  so  adjudged  to  be  paid  by  the  two  justices.    That 
the  appellanta  contended  Uiat  they  were  not  ousted  of  their  right 
Is  appeal ;  but  that  the  respondents  were  bound  to  prove  that  the 
pauper  wes  aettled  in  the  pturish  of  St.  M.t  that  order  having  beev 
sppealed  against ;  and  thas  the  orfler  for  the  payment  of  expence^ 
wm  not  conclusive,  for  the  purpose  of  estabhahing  the  aettiemeat 
of  the  pauper  *  as  the  effect  of  that  order  would  be  to  oust  the 
parish,  to  whom  the  pauper  was  moved,  of  their  right  ef  appeal* 
sad  fix  tbem  with  the  payment  of  eapences  finr  a  pauper  who 
might  not  be  legally  settled  with  theie ;  which  was  never  intended 
by  the  statute.  —  TBoi4<a?x  now  eonieiidedy  that  no  appeal  lay 
against  tlie  order  of  rempval  under  stat.  3  iV^.  &  Af*  c  11.  §  9.*  and 
8&  9  fF.  3.  cdO.  $  6.  because  it  had  n^  in  fact*  been  executed ; 
nor  any  appeal  against  the  order  for  payment  of  coats,  because 
the  Stat.  35  G.  3.  c.  101.  which  alone  gives  any  aopeal  against  costs 
upon  orders  of  removal,  limits  it  to  cases  of  2o2.  and  upwards*  — r 
MBD  EI.X.EVB0R0V0H  C.  J.  The  {ippeal  is  by  the  first  statute  of 
fViUiam  given  to  the  party  oggrwoed  by  the  determination  of  the 
justices  respecting  the  settlement  of  the  pauper ;  then,  though  the 
grievance  flrow  by  a  subsequent  statute,  the  party  is  still  aggrieved 
by  the  orcter  of  removal.    Befpse  the  stat.  85  G.3.  there  was  uo 
grievance  to  the  parish  to  which  the  order  of  removal  was  madi, 
until  it  was  executed ;  but  the  statute  attaches  a  contingent  con- 
sequence to  the  order  itself  in  this  case*  which*  coupled  as  it  is 
wiUi  the  order  for  paymeqt  of  costs,  makes  it  a  gruvtanfe^  though 
the  pauper  died  before  any  removal  in  fisu^t  took  place.    Then  the 
<9P0i|l  against  the  order  for  costs  is  aot  against  the  quantum*  but 

(a)  Q.  If  Uui  abould  not  he /ui^  sd,  1809? 
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agftiDSt  the  HabiKty  of  the  parish  to  pay  any  coats  at  an  in  tliii 

case,  taking  it  as  a  consequence  of  the  order  of  removal  appealed 

against.—-  Orders  of  Sessions,  dismissing  the  appeals,  qossbed* 

Wbcre  huabud       880.  Rex  v.  Englefieldy  H.  T.  51  G.S.    18  £m^,  817. --Two 

and  wife  aad      justices  made  an  order,  dated  the  21st  of  March  1809,  for  the  re^ 

•""^'^hUdiw      inoval  of  J.  r..  his  wife,  and  children  from  E.  to  C. ;  and  by  aa- 

tfaSrii^flEmHiiL  ^^^^  order  of  the  same  date,  reciting,  that  the  said  J.  T*  was  dien 

and  the  order      unable  to  travel  by  reason  of  sickness,  they  suspended  (by  virtae 

wai  suspended    of  the  Stat.  S5  G.  3*  c,  101.  §  2.)  the  execution  of  the  first  order  ss 

as  to  the  bus-      to  J,  T.  until  it  should  be  made  to  appear  to  them,  that  he  wm 

^^  "?^*  'lu  •'*®ciently  recovered  from  his  illness  to  be  removed  without  dsn* 

tomew  tiuit     ^®'* »  *°^  afterwards  they  made  a  third  order,  dated  17th  of  Monk 

be  wMsuffici-     1810,  by  which,  after  stating  that  it  had  been  proved  on  oath  be* 

ently  recorered  fore  them,  that  J.  T»  named  in  the  order  of  removal  first  men- 

to  be  able  to  ^     tioned,  died  on  the  7th  instant,  and  that  the  reasonable  chsrgei 

^^T^i'-i?*  ^^  incurred  by  the  suspension  of  the  said  order  of  removal  amoonted 

iM  ^oIS       *®  **'•  *••  ^»  *®y  directed  the  parish-officers  of  C  to  which  the 

a^  bis  death,    ^^  pauper  was  to  have  been  removed,  to  pay  those  chaivef  to 

witbout  any   '    the  parish-offioers  of  E*    After  the  death  of  </•  7%  his  wire  and 

subsequent  ^       children  were  removed  under  the  first  mentioned  order,  from  E, 

order  removing  ^^  Q^  .  mi^  qq  appeal  by  the  latter  parish  against  such  order,  sad 

ofilM&rstOTder   ^'^  ^^®  order  for  the  payment  of  the  charges,  all  the  three  orden 

is  no  reason  forj  above-mentioned  were  quashed  as  insufficient,  inasmuch  as  the 

tbe  sesnons  to     order  Suspending  the  order  of  removal  had  not  been  itself  takes 

quaib  that  order  off  by  an  order  of  magistrates  on  the  death  of  J.  T^  subject  to  tbe 

•" JW«lf  "U*     opinion  of  the  Court  on  these  fiurts.    Upon  the  opening  of  tbe 

^^^l^fy^^^ZT  ^^^%  the  Court  mentioned  a  difficulty  which  they  thou^t  cooM 

Bent  of  tbe  *     ^^  ^^  gotten  over,  otr.  upon  what  ground  the  Sessions  eoold 

cbargcsofsocfa   quash  these  orders,  which  upon  the  fiice  of  them  were  all  good, 

suspension.        when  the  real  objection  to  the  removal  of  the  wife  and  cbildreSb 

if  any,  was  the  want  of  another  order  of  magistrates  taking  off  the 
suspension  of  the  original  order  of  remow.  The  respondent'i 
counsel,*  indeed,  suggests  that  the  death  of  the  husband  operated 
as  a  natural  death  to  the  order  of  suspension :  but  the  Coart  did 
not  decide  the  case  on  that  ground ;  and  it  was  observed,  ^  oosird, 
that  the  terms  of  the  order  of  suspension  did  not  apply  to  the  caie 
of  death,  but  it  was  to  operate  till  the  sick  person  could  be  safelf 
removed ;  for  the  other  reason,  however,  the  Court  quashed  tbe 
order  of  Sessions ;  and  Lb  Blanc  J.  referred  to  the  precedent  af 
a  permission  to  remove  after  an  order  of  suspension,  siven  in  tbe 
new  edition  of  Bum's  Justice^  as  being  best  adapted  to  soch  t 


TbepowergiT-  881.  Rex^.  Chagford,  H.  T.  I  &  2  Cr.4.  4i?.  4*  il.  855.— 0" 
en  to  macis-  the  2d  December  1816,  two  justices,  removed  WiKiam  £.,  with  bii 
?^«    ?^.    w«f«  •nd  children,  from  C.  to  S.   This  order  was  on  tbe  aame  dsf 

S5  0.S.  clOI.  ' 


the  suspension    magistrates:  "  Whereas  it  is  now  made  appear  unto  us,  the  ju»- 
^Jj;^.2^  ^     "  Uces  within  named,  and  we  are  fully  satisfied  that  the  withii 

*  order  of  removal  may  be  executed  witliout  danger;  we  do, 
<  therefore,   hereby  order    the  same  to   be    forthwith  put  n 

*  execution  accordingly :  And  whereas  it  is  duly  proved  to  M» 
« upon  oath,  that  the  sum  oi  %iLVl9.\\d.  hath  been  iocoiTed 

o^ly  ns    "  ^y  ^®  suspension  of  the  within  order  of  removal;  we  ^ 


removal,  to  be 
paid  by  tbe  pi^ 
rish  to  wbich 
the  order  is 
made,  is  con- 
fined to  two 


Sicr.  10.]    susFSMOfMcr  ordkr  of  Rs^rovAL  OR  PA8B.  70s 

<*  therefore,  enter  and  direct  the  charchwarden?  or  overseers  the  death  or  le- 
^*  of  the  poor  of  the  parish  of  Stavertofif  to  which  parish  the  said  ™o^*l  ^^  **» 
"  WiUiam  E.  is  ordered  to  be  removed,  to  pay  tne  said  sum  of  5J^''  *"** 
**9^,ni.\i^d.  to  Richard  Thorn  on  demand."     Immediately  whereapauper 
afler  this  order  was  made,  it  was  ascertained  that  the  pauper  was  during  the  mm-' 
still  too  ill  to  be  removed,  and  accordingly,  on  the  seventh  day  of  pension  of  an 
the  same  month,  the  justices  signed  a  second  order  of  suspension  order  of  remor- 
in  the  usual  form.    On  the  16th  May  1819,  the  pauper's  father  ^J^^S^^T 
died  at  C,  and  by  his  death  two  freehold  houses  in  the  parish  of  [l^enw'of^' 
C  descended  to  the  pauper,  as  heir  at  law.    The  parish-officers  estate  descend, 
of  C.  thereupon  ceased  to  relieve  the  pauper  and  his  family.     On  ing  to  him : 


suspension  tnereor  i^d  that  the 
*'  hereunto  annexed,  and  we  are  fully  satisfied,  that  such  order  of  pauper,  not 
^  removal  may  be  executed  without  danger ;  we  do,  therefore,  having  been  r»- 
**  hereby  order  the  same  to  be  forthwith  put  in  execution  accord-  ™o^«d,  no  or- 
"  ingly.    And  whereas  it  is  duly  proved  to  us,  upon  oath,  that  the  ^^  ft>r  the  pay- 
"  8um  of  60^.  9*.  hath  been  incurred  by  the  suspension  of  the  said  ^1^  inajr- 
**  order  of  removal ;  we  do,  therefore,  order  and  direct  the  church-  red  Siring  the 
**  wardens  and  overseers  of  the  poor  of  the  parish  of  Staverton,  to  suspension  of 
**  which  the  parish  the  said  WiUiam  E.  is  ordered  to  be  removed,  **>«  original  or- 
« to  pay  the  said  sum  of  6(«.  9*.  to  Richard  Thorny  on  demand."  ^yJ^T^^ 
The  pauper  was  never  removed,  but  on  the  18th  February  1820,  ***" 
the  appellants  were,  for  the  first  time,  served  whh  the  order  of  re- 
moval, and  with  the  several  other  orders  hereinbefore  mentioned, 
and  on  the  same  day  payment  was  demanded  of  the  several  sums 
of  22^.  ^Sm  lid.  and  601.  9s.  as  the  expences  incurred  by  the  sus- 
pension.   Against  these  orders  the  parish  of  S.  appealed,  and 
gave  the  following  notice.    *^  Take  notice,  that  we,  the  church- 
'*  wardens  and  overseers  of  the  poor  of  the  parish  of  S.  in  the  said 
^  coanty  of  Devon^  do  intend,  at  the  next  Quarter  Sessions  of  the 
"  peace,  to  be  holden  at  the  castle  of  Exeter  in  and  for  the  said 
**  county  of  Devon,  to  commence  and  prosecute  an  appeal  against 
**  an  order  made  under  the  hands  of  Baktmin  Fulford  and  George 
**  (hegary,  two  of  His  Majesty's  justices  of  the  peace  in  and  for 
''the  saia  county  of  Devon^  and  bearing  date  the  1st  July  1817» 
"  80  far  as  the  same  order  directs  the  churchwardens  or  overseers 
"  of  the  poor  of  the  parish  of  S.  to  pay  the  sum  of  22/.  17««  \^d.to 
^  Richard  Thorn,  as  the  sum  incurred  by  the  suspension  of  an 
"  order  of  the  said  Baldvoin  Fulford  and  George  Gregory,  for  and 
**  concerning  the  removal  of  WiUiam  E,  and  Winifred,  bis  wife, 
^  John  E.,  Mary  E.,  VLtiA  Elizabeth  £.,  their  childfren,  from  and 
"  out  of  the  said  parish  of  C.  into  our  said  parish  of  S.    And  also, 
"  take  notice,  that  we,  the  churchwardens  and  overseers  of  the 
''  poor  of  the  parish  of  S.,  in  the  said  county  of  Devon,  do  also 
^  intend  at  the  next  Quarter  Sessions  of  the  peace  to  be  holden  at 
"  the  castle  oi  Exeter  in  and  for  the  said  county  of  Devon,  to  com- 
**  mence  and  prosecute  an  appeal  against  another  order,  under  the 
^  hands  of  the  said  Richard  Fulford  and  George  Gregory,  and 
*^  bearing  date  the  7th  day  of  February,  1820,  so  far  as  this  order 
"  directs  the  churchwardens  and  overseers  of  the  poor  of  the 
**  parish  of  S,,  to  pay  the  sum  of  60/.  9; .  to  Richard  Thorn,  as  the 
**  sum  incurred  by  the  suspension  of  the  said  order,  for  and  con- 
'*  ceming  the  removal  of  the  said  WiUiam  E.  and  Winifred  bis  wife. 
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«  and tbetttd  JoknE^  MaryE^  and  SUxabOkE^  their duUns 
'<  from  and  out  of  the  aaid  parish  of  C  into  our  aaid  p^riib  •£  & 
''  The  Sessions,  on  appeal^  quashed  both  these  orders,  subjtct  tot 
'^  case  for  the  opinion  of  this  Court."  —  Abbott  C.  J.  In  diii 
case,  we  are  called  upon  to  nut  a  new  construction  on  this  act  of 
parliament,  which  was  passed  in  order  to  prevent  a  grieYsnce  am- 
mg  from  the  too  great  temptation  afforoed  to  pansh-officers  bf 
orders  of  removal,  to  convej  paupers  from  one  place  to  another 
during  sickness.  The  second  section  recites,  that  poor  perwoi 
are  often  passed  to  the  place  of  their  settlement  dunD£  the  tine 
of  their  sickness,  to  the  great  danger  of  their  lives;  and  it  givcia 
power  to  magistrates,  in  order  to  remedy  this  inconvenienee,  of 
not  carrying  meir  order  into  immediate  eroct,  but  of  suspend 
its  operation  for  a  time.  But  then,  in  order  to  prevent  this  from 
producing  any  hardship  to  the  removing  parish,  it  provides,  that 
no  act  done  by  the  pauper  during  the  suspension  shall  give  him  a 
settlement,  and  empowers  the  magistrates  to  order  the  intense* 
diate  charges  to  be  paid  by  the  parish  to  which  the  order  ia  made, 
in  case  any  removal  shall  take  place^  or  in  ease  of  the  death  of 
such  poor  persons  before  the  execution  of  such  order.  Thii 
power,  however,  seems  to  me  to  be  confined  to  these  two  csmi 
only^  x>iz*  the  removal  and  death  of  the  pauper.  Whether  or  not 
it  would  have  been  expedient  for  the  legislature  to  have  provided 
for  the  present  case,  it  is  not  for  this  Court  to  say.  All  that  we 
can  do  is,  to  determine  that  the  non-removal  of  the  pauper  preveoH 
the  case  from  falline  within  the  act.  I  should  have  thought,  in* 
deed,  that  as  the  order  of  the  magistrates,  not  being  within  the  idi 
was  altogether  nugatory,  the  proper  course  for  the  Seasiou  to 
have  pursued  would  have  been,  not  to  have  quashed  the  order,  bat 
to  have  dismissed  the  appeal.  However,  as  they  have  done  sob' 
stantially  ri^t,  I  think  their  order  ought  to  be  confirmed.— BAt^ 
l<BT  J.  ft  might,  perhaps,  be  the  object  of  the  legislature  when  tbii 
act  of  parliament  was  passed,  to  take  away  from  parish-officers  the 
inducement  of  a  hasty  removal,  by  giving  a  power  of  recovering 
the  chides  incurred  in  all  oases,  including  the  present.  But  thef 
have  not  said  so,  and  the  safest  course  for  the  Court  is  to  abide  by 
the  words  of  the  statute.  Besides,  in  the  present  case,  a  verjr 
long  period  has  elapsed,  during  which  this  order  remained  sm* 
pended,  and  no  notice  of  it  was  given  to  the  opposite  party.  MoV| 
if  that  notice  had  been  given,  ^and  there  are  no  words  in  die  act 
that  supersede  the  necessity  of  it,)  it  might  have  enabled  the  otber 
parish  to  have  made  prompt  inquiry,  and  to  have  ascertained  the 
met  relative  to  the  settlement  of  the  pfiuper.  I  think,  therefor^ 
that  this  affords  an  additional  reason  for  nolding  that  the  Sessiooi 
have  come  to  a  right  conclusion  in  this  case.  —  HoLaoYD  X  llai 
statute  cannot,  I  think,  be  construed  so  as  to  apply  to  this  caie; 
althouffh,  probably,  the  legislature  would,  if  it  nad  occurred  to 
them,  have  provided  for  it.  The  words  used>  however,  are  too 
express  to  include  the  present  case.  The  cases  under  the  statute 
o££lizabetkp  as  to  ecclesiastical  leases,  are  very  diferent.  There 
the  words  of  the  statute,  being  saneral,  were  restrained  in  coor 
struction,  so  as  only  to  include  leases  within  the  intention  of  the 
statute ;  but  here  the  words  are  particular,  and  cannot,  I  think,  be 
extended  by  construction.  •—  Order  of  Session^  confirmed. 
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882.  Rex  V.  Lampeter^  M.  T.  5  6. 4.  S  B.  &  €•  iSi*— *  An  order  An  owder  of  re- 
was  made,  dated  the  14th  day  of  May  1821,  for  the  removal  of  >nov&l  ^^s  m«^ 
G.  R.,  widow,  from  Lampeter  to  Uanfairclydoee,  the  execution  of  ^'\^'^^*** 
which  order  was  on  the  same  day  suspended,  because  it  appeared  ^^^  by^reuon 
to  the  justices  that  it  would  be  dangerous  for  the  pauper  to  travel  of  the  infirmity 
by  reason  of  infirmity  of  old  age.    By  another  order  of  the  16th  of  of  the  pauper. 
February  1824,  the  same  justices,  reciting  that  the  pauper  G.  R.  *®  ^^^  **•• 
was  then  dead,  and  that  it  had  been  duly  proved  to  them  upon  J?JJj  *^  ^ 
osdi  that  the  sum  of  12/.  13«.  6d,  had  been  incurred  by  the  sus-  notice  of  the  ^ 
pension  of  the  order  of  removal,  directed  the  churchwardens  and  order  of  remoYil 
overseers  of  lAanf air dy doge  to  pay  the  said  charges  to  the  church-  was  served  on 
wardens  and  overseers  of  Lampeter^  or  to  such  of  them  as  should  the  parish  to 
demand  the  same.     On  the  said  16th  of  February  1824,  tlie  appeU  ^^^'^^^^ 
lapts  were  for  the  first  time  served  with  the  order  of  removal,  and  moved  under 
with  the  other  orders  hereinbefore  mentioned,  and  on  the  same  day-  the  order,  until 
payment  was  demanded  of  the  sum  of  12/.  13«.  6d»  as  theexpences  after  the  death 
incarred  by  the  suspension.     Against  the  order  of  removal  JJan'  of  the  pauper: 
fairdydoge  appealed.    Upon  hearing  of  the  appeal  at  the  Quarter  ^^^  ^fihe 
Sessions,  the  Court  decided  that  the  pauper  being  dead,  and  the  ordernothaTine 
order  of  removal  and  suspension  not  having  been  executed,  or  any  been  served 
service  made  of  them  in  the  pauper's  lifetime,  nor  afler  the  pau-  within  a  reason- 
per's  death,  until  the  demand  of  payment,  the  order  of  removal  •^l®  *«™«>  ^*^ 
became  a  nullity  and  inoperative,  and  they  accordingly  precluded  o'derof  remo- 
the  respondents  from  giving  evidence  in  support  of  the  order  of  n^y^ 
removal  and  of  the  adjudication  of  settlement  in  the  appellant 
parish,  and  quashed  the  order  subject  to  the  opinion  of  this  Court. 
—  Abbott  C.  J. :   I  am  of  opinion,  that  the  decision  of  the  Court 
ofQaarter  Sessions  is  right.  The  case  o?  Rex  v,  St.  Mary^e^ Bone  (a)  (o)-rf«te,pl.879. 
at  the  utmost  only  decided  that  the  death  of  the  pauper  during 
the  suspension  of  an  order  of  removal  did  not  make  the  order  void, 
and  that  the  subsequent  order  for  the  payment  of  costs  was  a  griev- 
ance on  the  parish  to  which  the  removal  was  directed  to  be  made, 
and  therefore  that  an  appeal  lay  against  such  an  order ;  but  no 
question  arose  in  that  case  as  to  the  necessity  of  serving  notice  of 
the  order  of  removal,  or  of  the  order  suspenaing  it.  That  question 
DOW  comes  before  the  Court  for  the  first  time.     The  legislature  has 
sot  fixed  any  precise  time  for  that  purpose.     It  is  manifest,  how- 
ever, from  the  49  G.3.  c.  Id4.  §  2.,  that  the  legislature  considered 
that  such  an  order  might  be  served  before  the  removal ;  and  if  a 
nispended  order  may  be  served,  and  reason  and  convenience  re- 
qaire  that  it  shodd  be  served  before  removal,  the  service  must  be 
i^thin  a  reasonable  time.    I  am  clearly  of  opinion,  that  a  period 
of  three  years  having  elapsed  between  the  time  when  the  order  of 
removal  was  made  and  the  death  of  the  pauper,  and  no  notice  of 
the  original  order,  or  of  the  order  for  the  suspension  of  it,  having 
been  given  during  that  period,  the  order  was  not  served  within  a 
reasonable  time,  and  consequently  the  order  of  Sessions  must  be 
confirmed.  —  Bayley  J.    The  decision  in  Rex  v.  jS^.  Mary-U'Bone 
is  perfectly  consistent  with  the  opinion  now  delivered  by  my  Lord 
Chief  Justice.    In  that  case  the  pauper  died  before  the  parish 
sought  to  be  charged  could  have  had  any  opportwiity  ofappealing 
against  the  order  of  removal.     They  were  bound  to  appeal  to  the 
next  practicable  Sessions  after  the  order  of  removal  was  made« 
Now  the  orders  of  removal  and  suspension  were  made  on  the  8d  cf 
Julyy  and  the  pauper  died  on  the  11  th  of  July.    The  35  G.  3.  gave 
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magistrates  tbe  power  of  suspending  orders  of  remofslf  sndgtre 
the  costs  of  such  suspension;  and  it  was  decided  ia  the  csBe^ed, 
that  an  order  for  costs,  consequent  upon  such  order  of  renKMral 
being  suspended^  was  a  grievanee  to  be  appealed  against  widun 
the  meaning  of  the  statute  S  W. &  M»  c»  II.  ^9*  It  is  perfect)]^ 
consistent  with  that  decision  to  hold  that  there  should  not  be  aa 
indefinite  power  of  delaying  the  service  of  the  order.  JUiijiiit 
that  the  parish  sought  to  be  charged  should  have  an  opportooikr 
of  investigating  within  a  reasonable  time  whether  they  are  liible 
to  the  burden  so  sought  to  be  thrown  upon  them.  By  the  dek^ 
of  three  years  the  opportunity  of  eiLsminiog  the  pauper  has  bea 
lost,  and  the  expenee  incurred  in  the  supporting  tbe  pauper  mj 
be  thrown  upon  a  number  of  persons  who  were  not  inhabitants  of 
the  parish  during  that  period. — laTTLEDAX'S  J.  concurred.— ^der 
of  Sessions  confirmed. 

XL  Of  returning  after  Removal* 

Thejusacesnu^  S8S.  Rex  V.  HoU^  H.  T.  7  fViU.  S.  5  Mod.  IGS.— An  order  wai 
commit  a  pau-  made  by  two  justices  of  peace  to  remove  a  poor  man  from  R.  ta 
per  who  returns  £^.  j)f. ,  ^q^^  upon  an  appeal,  the  order  was  quashed.  Afterwardti 
J^o^^^*'**^  upon  a  certiorari  brought,  the  JSessions'  order  was  quashed,  asd 
although  the  ^^  ^'^  order  was  confirmed,  so  that  the  poor  man  wss  ncnr 
order  be  quaih-  Settled  at  SU  A.'b  ;  but  of  his  own  accord  he  returned  to  jR^  and 
ed  at  Sesnona,  the  justices  conceived  that  they  had  not  any  power  to  send  him  to 
and  removed  on  i]^q  house  of  correction  for  returning  as  aforesaid^  because  thcj 
Srme?'^'***  were  of  opinion  that  the  first  order  was  not  before  them,  bdnj 

removed  by  certiorari.    Therefore  a  motion  was  made,  that  th^ 

Court  would  grant  a  rule  to  enforce  the  execution  of  the  former 

rule  made  in  this  case,  by  which  the  Sessions'  order  was  quashed, 

and  the  order  of  the  two  justices  confirmed.  —  But  xbb  Cooir 

directed,  that  the  justices  should  have  the  former  rule  of  Court 

showed  to  them,  and  the  order  of  the  two  justices,  and  if  they 

refused  to  punish  the  persons  afterwards,  then  to  move  the  Court 

upon  an  affidavit  of  the  matter. 

Tlie  charge  of         S84.  Rex  v.  AngeU,  T.  T.  8  G.  2.  B.  R  H.  124*.  -*  The  justices 

returning  after    of  Berks  had  a  petty  Sessions  to  search  after  vagrants,  and  a  poor 

removal  must     man  residing  in  the  parish  of  B,  being  examined^  confessed  hiis- 

^on oaik.         ,^|f  |^  )^  settled  in  the  parish  of  S, ;  whereupon  the  justices 

be  Bi^^ooed'    ordered  him  to  be  removed  to  jS.v  but  the  pauper  threatened  to 

to  make  hit        return,  and  did  return  the  same  day  to  B^  pretending  colourablj« 

defence  to  be  a  hired  servant  to  a  parishioner  of  J?./   whereupoa  tie 

/defendant,  who  was  a  justice  of  peace  for  Berks,  and  was  present 
at  the  petty  Sessions,  without  any  summons^  or  oath  made  of  his 
return,  committed  the  pauper  to  itte  house  of  correction,  where  he 
was  kept  three  days.  The  Court  was  thereupon  moved  to  grast 
an  information  against  the  defendant.  —  Tss  Couat  allowed  the 
transactions  of  the  petty  Sessions  in  this  case  to  be  irregular, 
because  there  was  no  complaint  made  of  his  being  chargeable  or 
likely  to  be  chargeable  to  the  parish  otB.i  but  yet  as  that  vas 
only  a  mistake  of  judgment,  the  Court  would  not  have  thought  it 
worthy  of  punishment;  but  the  sending  him  to  the  house  of  cor- 
rection was  punishing  him  after  having  convicted  him  unheard, 
and  that  is  contrary  to  natural  justice ;  and  thereupon,  upon  tbo 
authority  of  the  case  of  the  justice  of  Hertford^  they  were  fiir 
granting  the  information ;  but  aa  no  malice  appemd  in  the  ju^ 


S£Cr«  11.]  OF   RSTI7RNIKO  AFTXR   BBWOVAL.  *y(yr 

lice,  the  Court  allowed  tbe  prosecutor  to  a<:cept  of  some  propotide 
imde  bj  tlie  justice  to  make  him  amends,  and  so  it  went  ofF. 

885.  Baldwin  v.  Blackmore^  E.  T.  Si  G.2.1  Burr.  Rep. 595. —  The  warmne 
The  plaintifls    fF,  Baldwin  and  iS.  his  wife,  being  paupers  le»  committing  a 
gaily  settled  in  the  township  of  J?.,  and  having  been  regularly  Pauper  whore- 
and  properly  removed  from  M.  to  B.  as  tbe  place  of  their  last  JJJJ^  ^%^^ 
legal  settlement,  which  order  was  not  appealed  fVons,  tliey  re-  moral,  must  be 
tnrned  of  their  own  accord,  and  without  bringing  any  certificate  onthe  17G.2. 
with  them,  from  Bm  to  Af .    On  this  complaint  being  made  in  writ'-  c.  5.  and  muii 
iog,  and  upon  oath,  to  the  defendant,  who  was  a  justice  of  peace  P"""®  ^ 
of  the  county  of  Lancaster,  wherein  the  parish  of  M.  lay,  by  the  ]J^«»»"  ™ 
overseer  of  tbe  said  parish,  he  issued  his  warrant  to  bring  them  see  s  Term 
before  him ;  who  being  accordingly  brought  before  bim,  and  the  Rep.  7S5. 
&cte  being  fully  proved,  upon  oath  made  by  T.  MurgtUroi^df  one 
of  the  churchwardens  of  Af.,  be  committed  both  of  the  paupers  to- 
tbe  house  of  correction,  there  to  remain  until  they  **  should  be 
**  discharged  by  due  course  of  law."    The  questions  were,  First, 
Whether  there  ought  to  have  been  a  previous  conviction  of  va» 
gniDcy?    Secondlvy  Whether  the  wife  could  be  convicted  of 
vagrancy,  or  be  liaUe  to  be  sent  to  tbe  bouse  of  correction 
for  returning  without  a  certificate,  as  she  only  accompanied  and 
resided  with  her  husband  ?  —  Lord  Mansfield  now  delivered  tbe 
resolution  of  the  Court :  The  warrant  of  commitment  is  illegal* 
There  are  two  acts  of  parliament,  the  IS  &  14  Car.  2.  e.  12.  and 
llG.^.cS.',  upon  one  of  which  this  warrant  most  be  founded, 
though  it  does  not  appear  upon  which  of  the  two  the  justice  pro* 
ceeded.     Now  this  warrant  is  not  within  tliis  former  act   of 
18  k  14  Car.  2«,  nor  is  the  case  itself  within  it.    Tbese  persons  did 
not  go  to  any  parish  carrying  with  them  a  certificate  of  their 
being  inhabitants  of  their  proper  parish ;  nor  is  the  commitment 
Rttde  <*  to  the  house  of  correction,  there  to  be  punished  as  a 
" v^abond \*  nor  ** to  a  public  workhouse,  there  to  be  employed 
'*  in  work  and  labour;"  as  that  statute  directs:  so  that  the  war- 
nut  is  not  at  all  agreeable  to  the  directions  of  that  act,  which 
•pecifies  tbe  particular  manner  of  sending  the  ofiender  to  the 
ome  of  correction,  or  to  a  public  workhouse;  for  it  is  only  <*  to 
^  remain  tiU  discharged  by  due  course  of  law^    Neither  can  this 
wrant  be  good  upon  the  110.2.  c,S.  because,  though  this 
i*  indeed  a  commitment  to  the  house  of  correction,  which  the 
latter  act  directs,  yet  it  is  **  to  remain  there  till  discharged  by  due 
1^  cf>vrseqflaw;'*  whereas,  by  this  act,  the  power  given  the  justice 
111  "  to  commit  such  ofienders  to  the  house  of  correction,  tliere  to 
** he  kept  to  hard  labour  for  any  time  not  CMceeding  one  month" 
But  this  warrant  is  quite  general,  it  is  an  indefinite  commitment ; 
not  for  a  precise  limited  time,  as  this  act  expressly  directs  and 
requires.     Therefore  the  warrant  of  commitment  is  totally  illegal, 
and  consequently  the  plaintiff  is  entitled  to  the  damages  that 
he  has  recovered.    And  you  will  observe,  that  we  go  only  upon 
the  warrant,  which,  for  the  reasons  I  have  mentioned,  we  hold  to 
be  totally  illegal. 

886.  Bex  v.   Co/e,  Af.  T.  12  G.  S.  MS8.  —  This  was  a  mo-  Tbe  commit- 
tioo  to  chacharge  a  man  out  of  custody  upon  the  following  ob-  mntofapau- 
iections.    First,  the  commitment  doth  not  state  to  what  place  the  P**  J^nr^I^ 
aaa  recomed.    Secondly,  Nor  that  he  returned  without  a  certi-*  '^^^  g„^ 
Wate.    Thirdly,  That  it  did  not  appear  that  he  had  been  before  state  tkepmUk  . 
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to  which  he  re-   convicted  as  a  vagrant,  which  prior  convictioo  alone  under  the 
turned.  17  G.  2.  c.  5.  gives  a  power  of  commitment  for  a  month.  — Lucas 

on  the  other  side  contended,  that  it  had  never  been  determtDed, 
that  a  prior  conviction  was  necessary.  This  commitment  may  be 
supported  under  the  13  &  14  Car^i,^  if  not  under  the  17  G. 2.; 
and  insisted,  that  it  must  be  understood  that  he  returned  to  the 
parish  of  the  Holi^  Trinity,  because  it  was  stated  that  he  was  re- 
moved from  thence.  —  Hhe  commitment  was  as  follows:  "To 

<< —.—  constables   of    CambridgCf    and    to  ■ keeper  of * 

**  These  are  to  command  you  the  said  constables,  in  His  Majesty's 
^*  name,  forthwith  to  convey  and  deliver  into  the  custody  of 
**  the  keeper  of  the  said  workhouse,  the  body  of  Eiere  Cole 
«  for  returning  from  the  parish  of  Si.  Septdchre\  after  a  legal 
<<  warrant  of  removal  from  the  parish  of  the  Hcly  Trinity^  in  the 
^*  town  aforesaid ;  and  which  warrant  of  removal  was  confirmed  by 
^  the  last  General  Quarter  Sessions  of  the  county  of  Ckmbndgi: 
^  and  you  the  said  keeper  are  hereby  required  to  receive  the 
'^  said  Elere  Cole  into  your  custody  in  the  said  workhouse,  and 
"  keep  him  to  hard  labour  for  the  space  of  one  month."  —  Losd 
Mansfield.:  This  commitment  cannot  be  supported ;  it  does  Dot 
say  to  what  place  he  returned.  —  Aston  J.  It  is  totally  uncer- 
tam  —  WiLLES  J.  of  same  opinion.  The  commitment  must  be 
quashed. 
An  order  of  te.  887.  Rex  v.  FilloT^ley,  M.T.  29  G.  8.  2  T.  1^.709 — The 
moval  only  pre-  pauper  c/.  G.,  was  removed  from  the  parish  of  jP.  to  the  hamlet 
vents  the  party    Qf  j^^^  and  qq  the  same  day  on  which  he  was   delivered  with 

ed^from^^ini-  ^®  ^^  ^^^^  of  removal  he  returned  back  to  the  tenement  in  F^ 
ing  again  in  a "  ^^  *^®  yearly  value  of  10/.  and  upwards,  which  he  had  before 
state  of  vagnn-  rented  and  resided  on  for  some  years;  but  without  making  any 
cy  to  the  same  new  agreement  with  his  landlord :  after  residing  thereon  aboot 
^*j^*  three  quarters  of  a  year,  he  was  again  removed  to  F*    An  appeal 

Kenihvoith  ^^^  entered  against  the  first  order,  but  not  prosecuted. — The 
antey  pi.  455.      CouRT  were  of  opinion,  tliat  G.  bad  a  right  to  return,  for  that  an 

order  of  removal  only  prevents  a  return  in  a  state  of  vagrancy. 
A  conviction  888.    Mann  v.  Daversy  M.  T.  60  G.  S.   8-S.  &  A.  lOS.  —  A^ 

stated,  that  tion  for  false  imprisonment.  Plea,  not  guilty.  The  cause  was 
plaintiff,  hav.  tried  before  Dallas  C.  J.  at  the  Suffolk  Spring  assizes,  1818, 
mg  *^^"  ^  when  a  verdict  was  found  for  the  plaintifT,  40^.  damages,  subject, 
a'imagistrate'on  *^*  '^^®  defendant  was  a  magistrate  of  the  county  of  Sv^A 
an  information  and  had  committed  the  plaintiff  to  prison  as  an  idle  and  dtsorderiy 
,  charging  bim  person  under  the  17G.2.  c.  5.  The  defence  was  a  regular  re- 
wtth  having  corded  conviction  of  the  plaintiff,  and  the  information  stated,  that 
tL"ra^^""^thmit  ^^'^^  ^^^^^  months  the  plaintiff  unlawfully  returned  from  the 
a'certificate  to"  pj^^sh  of  A,  to  the  parish  of -B.,  from  which  last-mentioned  parish 
a  parish  from  he  had  been  legally  removed  to  the  said  parish  of  A.  by  an  order, 
which  he  had  &c  without  bringing  a  certificate  from  the  said  parish  oi  A*  The 
been  removed,  conviction  then  stated  that  the  plaintiff  being  brought  before  the 
^t  ^^n  defendant  had  confessed  himself  guilty  of  the  offence.  It  ap- 
fae  confened  peared  from  the  facts  stated  in  the  case  that  when  the  plaiouff 
himself  guilty:  returned  to  the  parish,  he  was  not  in  a  state  of  pauperism,  but 
Held,  that  thic  that  he  maintained  himself  by  his  own.  labour,  and  that  he  was 
conviction  wm  actually  taken  up  upon  the  charge  upon  which  he  was  convicted, 
^ceofiL^a^*  when  he  was  working  in  the  harvest-fields.  The  question  was, 
that  it  was  not  ^l^other  the  conviction  was  a  bar  to  the  action  ?  —  ^bott  C.  J* 
necMsary  to       This  information  pursues  the  language  of  the  statute^  aod  ia 
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80  doing,  it  does  all  that  is  necessary  to  be  done.     The  returning  itate  in  it  ei- 
to  the  parish  without  a  certificate,  was,  at  least,  primd  facte  evi-  p«Mlyany  act 
dence  of  hi»  being  an  idle  and  disorderly  person,  and  then  it  was  P^  teinK  to' 
for  the  defendant  to  show  that  he  had  a  lawful  excuse  for  return-*  the  pany  cod. 
ing.    It  would  be  extraordinary  indeed,  if  a  person  who  refuses  to  victed  to  show, 
answer,  and  suffers  the  magistrate  to  convict  him,  should  after-  in  his  defence, 
wards  be  at  liberty  to  bring  an  action  against  the  magistrate ;  the  *^  he  did  not 
defendant  here  confessed  the  substance  of  the  charge,  and  when  Jf  ^^^^J^*" 
called  upon  for  an  excuse,  he  does  not  give  one,  but  suffers  impri- 
Bonment  in  order  that  he  may  afterwards  bring  an  action  agamst 
the  magistrate.    If  we  to  were  hold  this  information  to  be  bad,  it  is 
impossible  to  say  how  many  actions  might  be  brought  against 
magistrates  under  similar  circumstances.  —  Batlet  J.    The  facts 
of  the  case  induce  a  suspicion,  that  it  was  one  of  considerable 
hardship  on  the  party  who  had  been  removed.     We  must,  how- 
ever, consider  the  situation  in  which  magistrates  would  be  placed, 
if  a  party,  who  neglected  to  make  his  defence  when  he  had  the 
opportunity,  could  afterwards  sue  the  magistrate.    It  seems  that 
the  parish-oflficer  had  lodged  before  the  magistrate  a  complaint, 
upon  which,  if  established,  the  party  waa  liable  to  punishment. 
The  substance  of  the  charge  was  that  he  had  returned  unlawfully ; 
if  be  could  show  any  lawful  excuse  for  his  return  he  might  have 
stated  that  before  the  magistrate :  he,  however,  confesses  Uiat  he 
is  guilty  of  the  offence  charged,  upon  which  the  law  says  that  he  is 
an  idle  and  disorderly  person,  and  I  am  of  opinion,  that  he  cannot 
now  turn  round  and  bring  an  action  against  the  magistrate. — 
HoiROTD  J.  concurred.  —  Best  J.    This  conviction  appears  to 
be  in  the  ordinary  form  ;  nevertheless,  I  must  say  that  the  parish- 
officer  acted  most  improperly  in  taking  a  man  up  as  a  vagrant,  who 
was  at  work  in  the  harvest-field.    But  when  he  was  before  the 
magistrate,  and  alleged  no  fact  to  show  that  he  was  not,  as  he  ap- 
peared to  be,  in  a  state  of  vagrancy,  the  magistrate  could  do 
nothing  but  convict  him.    Had  he  stated  to  the  magistrate  that  Jie 
returned  for  the  purpose  of  working,  it  would  have  been  a  ques- 
tion for  the  Court  whether  the  magistrate  should  not  have  used 
the  language  of  this  Court  in  the  case  of  Rex  v.  FiUongley,  (a)  —  (fl)^«i<r,pL887. 
Judgment  for  the  defendant. 

XII.  Of  Orders  unappeatedjrom. 

889.  Rex  v.  Chipping  Farringdon,  T.  T.  12  Will.  3.  2  Salk.  48.  If  aptuper  be 
—J.  S.  was  removed  by  order  of  two  justices  from  the  parish  of  remored  by 
A.  to  Ckalbury,  and  from  thence  by  order  of  two  justices  to  2!^' hll^not 
Chipping.     It  was  objected,  that   Chalbury  ought  to  have  ap-  ^e  removed  to 
pealed.  —  Holt  C.  J.  declared,  that  sending  the  poor  man  to  » third  parish 
a  third  place  is  falsifying  the  first  order,  which  cannot  be  done  but  without  appea). 
by  appeal ;  for  the  order  of  two  justices  is  a  determination  of  the 
right  against  all  persons  till  it  be  reversed :  therefore  the  order 
was  quashed. 

800.  Spitalfields  v.  Bromley,  E.T.  11  Ann.  \%  Vin.  Abu  ^6S.  An  order  of  re- 
— •  A.  was  removed  to  the  parish  of  Stepney,  which  did  not  appeal,  "oval,  though 
Exception  was  taken  that  the  removal  ought  to  have  been  to  the  J^^JJ^J^^' 
township  of  Spitalfields,  for  Stepney  iz  divided  into  four  townships,  ^nappealed 
and  the  poor  nave  been  removed  from  one  township  to  another  in  from.  See  Rex ». 
the  same  parish,  and  the  statute  takes  notice  of  townships  as  well  KiikbvScephen, 

*  2  2  3  v^^^*  r*-  *•*• 
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as  ptrishesy  and  Spita^eleh  is  a  harakt  of  Sl0pMy«  — PeaCoi. 
If  a  person  be  removed  to  a  wrong  place,  Iw  ptece  ought  lo 
appeal,  and  so  ouebt  Siepntt^y  if  it  were  a  wrosg  place,  or  f lie  the 
order  wiU  be  conw^sipe  upon  them;  but  ibis  is  b^re  a matteraot in 
the  record.  Ju9tice8  of  peace  are  not  obliged  lo  take  notice  of  the 
division  of  parishes  into  townships  and  villages,  which  loointMi 
tbeir  own  poor  severally  and  distinctly :  Siepney^  upon  an  appesl, 
might  bttire  shown  that  the  person  did  bielon^  to  tbe  townaoip  of 
Spitalfieldsj  which  might  have  been  a  reasonable  eauBe  to  <b* 
charge  the  order.  Two  townships  within  a  parish  are  ihesiiineai 
two  parishes,  yet  the  churchwardens  are  overseers  of  the  poor  of 
the  whole  parish,  though  so  divided,  and  have  a  snperiotendency 
over  the  whole  township  and  villages. 
Ad  order  of  891.  Rex  v.  fVoodchester,  M.  T.   16  G.  2.    Burr.  S.  C.  19L  - 

remoral  unap-  y.  [f^  hq^  hi^  three  daughters  were  removed  from  N.  to  fV.  The 
r*'^clSile*lB  Sessions  confirmed  tbe  order,  and  stated  that  before  the  three  chiU 
toSB^fiM^tof*"  ^'^^  ^^^^  bom,  AT.,  their  father,  and  Hester  their  mother,  were 
marriage,  and  removed  in  the  year  1731  from  N,  to  IV.;  and  that  the  said  order 
even  as  to  after-  of  removal  was  confirmed  at  the  then  next  Se88ions,,y^teaii<£/ss 
bom  children,  appeal  thereto.  Upon  the  appeal  against  the  present  order  of  re- 
fi  tL^  ^^  moval,  the  Sessions  refused  to  permit  the  parish  of  IV.  to  show  that 
See  Rex  v.  ^*  ^*'  P^^^'o^  ^o  ^^  removal  in  the  year  1731,  was  marrieite 
St.Mary,  Lam-  another  woman,  and  that  she  was  still  living.  It  was  insisted  that 
beth,|w<r,  p].  although  the  order  unappealed  from  in  1731,  waa  conclusive  as  to 
908.  the  settlement  of  T.  f/.,  yet  that  the  parish  of  W.  were  not  then^jr 

concluded  as  to  the  three  children  bom  afberwards.  — LsaCX 
It  must  be  agreed  that  the  original  order  confirmed  by  the  SeeaioM 
is  final  as  to  the  man  and  wife.  Then  the  man  and  tbe  cfaildreD 
being  again  at  M,  are,  a  second  time,  removed  to  W.  as  their  set* 
tlement ;  and  upon  appeal,  it  is  attempted  to  ^ve  evidence  *'that 
^^  the  father  and  mother  were  not  man  and  wife."  But  that  muat 
have  been  examined  and  inquired  into  by  the  two  justices  whs 
made  the  original  order ;  for  they  have  removed  these  two  peraoai 
as  man  and  wife.  It  seems  a  very  foreign  intendment  to  suf^poaa 
that  the  mother  had  any  other  right  to  uie  settlement,  than  as  the 
wife  of  H.  And  if  she  was  removed  as  his  wife,  her  settiemeet 
has  been  determined.  And  the  present  inquiry  relating  to  the 
children  must  depend  upon  her  settlement  as  wife  to  Z/^  — 
Chapple  J.  An  order  of  removal  confirmed  by  the  Sessions  upon 
the  merits,  is  conclusive  against  every  body  ;  and  so  it  is  also,  if 
confirmed  by  them  without  appeal.  This  woman  was  removed  as 
wife  to  H, ;  we  cannot  intend  that  she  had  any  other  settlement 
It  seems  to  me  to  be  an  estoppel.  —  Weight  and  Dbkkisok  Jb. 
thought  this  exactly  within  the  case  of  New  Windsor  and  WkiU 
{a)Anu,^Vl&u    Waltham  (a),  where  it  was  determined,  <*  that  if  a  parish  give  a 

'^  certificate  to  a  man  and  his  wife,  they  are  bound  both  as  to  the 
<<  mui  and  wife,  and  also  as  to  the  children ;  and  tbey  cannot  be 
^^  admitted  to  dispute  the  validity  of  the  marriage."  Now  does 
not  this  confirmed  order  bind  as  much  as  the  certificate  binds? 
It  is  a  judgment  of  a  Court  that  had  a  proper  jurisdiction ;  and  is, 
therefore,  as  strong  as  the  acknowledgment  by  a  certificate.  — 
Strange  would  have  distinguished  the  certificate  case  of  A^ 
WincUorBs^  White  ^a/Mam  from  the  presents -— But  thb  Couet 
aaid  they  could  see  no  distinction  between  them ;  and  were  saUi^ 
fied  that  they  ought  not  to  be  let  in  to  controvert  tbe  questtca  of 
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the  marriage  over  again.  The  settlemeot  of  the  children  is  a  de* 
matine  utUemetU;  it  must  and  will  depend  upon  the  validity  of  the 
mother's  marriagje^  and  cannot  be  controverted  without  contro- 
T^ng  the  marriage^  which  has  been  already  admitted. 

8^.  Rex  y.  SUchester,  H.  T.  6  G.  3.   Burr.  S.  C.  551.  —  J.  M.  An  order  of  jus- 
and  G.  }V.  were  sent  by  an  order  of  two  justices,  from  N.  to  £.,  tioes  unappeal* 
by  the  names  of  "  George  WUe  and  Jane  hi$  wife  ;**  and  there  was  ^^^.^^-fi^^' 
no  appeal  from  the  order.    The  parish  of  £.  afterwards  finding  ^-^'^oiey,3i6. 
tkat  Jane  was  not  the  wife  of  George  Wise^  removed  her,  by  ori« 
gioal  order,  by  the  name  of  "  Jane  Moorp  single  woman/'  from 
£•  to  S*  $  from  which  the  parish  of  S*  appealed.    Upon  hearing 
the  appeal,  it  was  proved  that  she  never  was  married  to  George 
Wise;  and  therefore  the  Sessions  affirmed  the  order  of  the  two 
justices.  —  Thx  Court  :  If  she  was  not  his  wife,  it  might  have 
been  controverted ;  but  as  they  have  neglected  to  appeal  when 
tbey  had  a  proper  opportunity  to  show  it,  they  are  estopped  to  say 
•0  Dow«—  And  Aston  J.  mentioned  a  case  of  one  Mary  BroqtnhaU, 
where  the  parish  of  Maid$ione  having  given  a  certificate  calling 
ber  the  wife  of  Riehard  BurdeUf  they  could  not  afterwards  con- 
trovert it. 

893.  Rex  r.  Llanrhydd{a)f  H.  T.  10  G.S.  Burr.  S.  C.  658.— The  An  order  of  n- 
paupers  were  removed  from  L.  to  R.f  and  were  accordingly  deli-  noval  deseried 
vcred  to  the  officers  o£  R^;  who  maintained  tliem  for  some  time  by  the  perish  in 
sfter,  at  the  joint  expence  of  both  parishes.    Notice  of  appeal  to  ^^^^^^^^  *' 
the  said  order  was  served  on  the  officers  of  L*  by  the  officers  of  R,;  [^^-^  efrreeme 
and  on  the  morning  of  the  Quarter  Sessions,  previous  to  the  filing  ta  take  the  pau- 
•f  the  appeal,  the  officers  of  Zr.  consented  to  take  the  paupers  back  per  imck,  is  not 
to  their  custody,  without  giving  the  parishioners  of  R,  the  trouble  ^'^  heing  unap- 
of  appealing  against  such  order.     The  parish  of  Zr.  thereupon  re-  ^^V^  C*"^™' 
moved  the  paupers,  by  order  of  two  justices,  from  Z».  to  jD.,  who  21^ parish  to* 
appealed  thereto;  and  upon  such  appeal,  the  settlement  of  the  which  the  pau- 
psupers  was  proved  to  be  at  X). ;  but  it  appearing  in  evidence  on  per  was  re- 
tbe  behalf  of  the  parish  of  D.,  that  the  order  removing  them  toiL  as  moved, 
aforesaid  had  not  been  appealed  against,  the  Sessions  were  of  (a)  See  Rex  o. 
opinion  that  the  order  of  removal  from  Z..  to  Z>.  ought  to  be  Diddlebury, 
quashed ;  and  it  was  quashed  accordingly.    It  was  contended,  P^*  P^  ^^* 
that  though  an  order  of  removal  submitted  to  and  not  appealed 
from  is  conclusive  upon  the  non-appealing  parish,  as  against  all  the 
world,  yet  that  this  rule  is  to  be  understood  to  relate  only  to  a 
tubtistmg  order,  but  not  to  a  deserted  one ;  and  therefore  the  Ses- 
tioos  had  made  a  great  mistake  in  applying  this  general  principle 
to  the  particular  case  of  the  order  removing  the  paupers  from  X. 
to  A./  which,  being  found  to  be  wrong  one,  was  by  consent  of 
both  parties  concerned  in  it  abandoned  and  deserted,  and  the 
panpers  taken  back  again  by  the  parish  in  whose  favour  it  was 
made ;  and  was  consequently  at  an  end,  and  must  be  considered 
as  if  it  never  had  existed.     So  that,  upon  the  whole  of  the  circum- 
stances stated,  R,  was  not  concluded  by  it ;  although  they  had  not 
actually  pursued  the  appeal,  of  which  they  had  given  notice,  and 
which  they  were  ready  to  proceed  upon,  if  L*  had  not  consented 
to  take  back  the  paupers.    It  was  contended  on  behalf  of  the  pa- 
rish of  D,f  that  it  was  not  in  the  power  of  private  persons  to  put 
an  end  to  the  order  for  removing  these  paupers  to  JS.,  whilst  an 
appeal  was  thus  going  on  against  it.    The  order  removed  them  to 
it,  and  Ji.  not  having  appealed,  is  concluded^  as  against  all  other 
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parishes,  to  dispute  their  belonging  to  £•  — Lord  Maksfibld: 
The  order  was  made  in  favour  of  L. ;  L«  gave  it  up,  and  comeoted 
to  take  the  paupers  back,  without  giving  R.  the  trouble  of  appeal- 
ing against  it.    May  not  a  party  give  up  a  judgment  intended  for 
his  own  benefit  ? 
An  order  of  re-      894'.  Rex  v.  Kirhby  Stephen^  T.  T.   10  G.  3.  MSS.  —  IT^B.  tod 
movaltoapa-    his  family  were  removea  in  August  1769,  from  K>  to  W.    Upon 
/ish  consisting     appeal  the  case  stated  by  the  Sessions  was  as  follows :  The  ptfiih 
8hiM^in)indimr  °^  ^'  consists  of  ten  different  townships,  which  maintain  their  poor 
on  the  township  separately,  and  have  separate  overseers  (a Vof  which  township!  K* 
to  which  it  is      and  W.  are  two.     The  pauper  was  settled  in  W.,  by  renting  a  faim 
delivered  if  not   of  25L  a  year  for  four  years,  and  by  residing  upon  it  upwards  of 
appealed  from,     three  years,  and  in  the  fourth  year  went  to  assist  his  sister,  who 
(a)  See  Rex  v.    was  a  shopkeeper  at  AT.,  and  lodged  there  with  her  upwards  of  forty 
^rsdfi^^'  ^*^    <Jay*>  during  which  time  he  went  daily  to  manage  and  occupy  Im 
^  *       '  farm  aforesaid.     Afterwards  he  went  to  Neamort  in  the  county  of 

Salopi  married  there,  and  had  several  children ;  and  becomisf 
chargeable,  was  removed  from  thence,  by  order  of  two  justicei  of 
the  county  of  Salop.  In  February  1768,  one  of  the  overseers  of 
Newport  brought  the  pauper  and  his  family,  with  the  said  order,  to 
T.  Petiyj  then  overseer  of  the  said  township  of  jfiT.,  and  delrrered 
the  said  order  to  him.  Petty  said,  that  the  pauper  belonged  to  the 
township  of  W^  and  that  he  had  rather  the  pauper  belonged  to  the 
township  of  K.,  because  he  (Petty)  had  a  larger  estate  in  W.  than  in 
K.;  and  then  he  went  away,  leaving  the  order  with  the  overseer  of 
Newport^  and  the  pauper.  Notice  was  given  to  the  ov^'seen  of 
K,t  and  to  the  pauper,  to  produce  the  original  order ;  but  that  not 
being  produced,  the  Sessions  admitted  a  copy  written  andatteited 
by  the  pauper  to  be  read :  it  was  directed  to  the  church wardeosi 
Sec.  of  the  parish  of  Nexvport,  &o.,  and  to  the  churchwardens,  &cof 
the  parish  of  K.  &c.,  ana  the  settlement  of  the  paupers  is  adjudged 
to  be  in  the  parish  of  J^.  It  appeared  also,  that  about  a  week  after 
the  time  that  the  pauper  was  brought  to  AT.,  he  went  to  7F.  and 
delivered  the  original  order  of  removal  from  Newport  to  J(An  tics' 
tvell,  who,  he  had  been  informed,  was  overseer  ot  fV.;  who,bavinf 
read  the  order,  said  he  could  do  nothing  in  it  till  there  had  been  a 
parish-meeting,  and  returned  it  to  the  pauper.  Some  time  after- 
wards the  pauper  was  applied  to  by  an  inhabitant  of  W.  for  a  copy 
of  the  order  of  removal,  which  he  accordingly  delivered  to  luoi, 
and  the  copy  was  admitted  as  evidence  in  Court.  It  appeared  abo, 
that  the  pauper  remained  in  AT.,  and  was  maintained  by  his  lister, 
for  near  a  year  and  a  half,  in  the  township  of  if.,  when  his  sister 
dying,  he  asked  relief  of  the  township  of  AT.  It  did  not  appear 
that  any  appeal  had  been  made  from  the  order  of  removal  mim 
Newport,  but  the  pauper  had  the  order  from  the  time  that  Pdiy 
left  It,  and  was  carried  with  it,  by  the  overseers  of  the  township  of 
if.,  before  two  justices  of  peace,  when  the  said  order  was  either 
lefi  with  the  justices,  or  delivered  to  Thompson^  one  of  the  over- 
seers of  the  township  of  K.y  the  pauper  not  having  since  seeo  it. 
The  Sessions  quashed  the  order  of  removal  from  the  township  ot 
K.  to  the  township  of  W.  —  Lord  Mansfield  :  This  case  rc- 
(4)  Spitalfields  sembles  very  much  that  in  Viner  of  Rex  v.  Stepney,  {h)  "^ 
V.  Bromley,  township  of  the  parish  which  i*  named  in  the  order,  and  to  which 
ante,  pi.  890.       j^^  pauper  is  brought,  ought  to  appeal.     The  justices  are  not 

obliged,  nor  perhaps  is  it  in  their  power,  to  take  notice  of  the  din- 
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lions  of  parishes.  The  statute  IS  &  14  Car.  2.y  which  takes  notice 
of  the  divisions  of  parishes,  directs  the  removal  of  paupers,  not  to 
sach  divisions,  but  to  such  parishes*  It  would  introduce  extreme 
confusion  and  inconvenience  if  townships  mi^ht  lie  in  this  manner. 
There  does  not  exist  such  a  place  as  the  parish  of  A.  for  the  pur* 
pose  of  maintaining  the  poor,  and  K.  could  not  get  rid  of  this 
order  hot  by  appeal :  an  order  unappealed  from  is  undoubtedly 
final. — The  other  Judges  concurring,  the  order  of  Sessions  was 
confirmed. 

895.  Rex  v.  Hinxnorth^  H^T.  IS  G.3.  CaldA2, — The  paupers,  An  order  re- 
S.  G.,  the  wife  of «/.  G.,  and  thei^  five  children,  were  removea,  by  moving  a  wo- 
an  order,  dated  17th  June  1776,  from  C.  to  H. ;  but  to  this  order  "•"  "f  ^«^* 
the  parish  of  H,  neglected  to  appeal.    By  another  order,  dated  2ppe«led  Vr^' 
dOth  October  1776,  «/•  G.,  S.  his  wife,  and  their  five  children,  were  conclusiTe     * 
removed  back  from  H.  to  C;  and  the  parish  of  C.  appealed  against  die 
against  this  last  order,  insisting,  that  as  the  former  order  was  not  i»riah  as  to  tha 
appealed  against,  it  was  conclusive  as  to  the  whole  family;  but  *f^i"*h^^^ii 
the  Sessions,  after  hearing  evidence  as  to  the  husband's  settle-  iuJ\^hLw^L 
roent,  confirmed  it  as  to «/.  G.,  and  discharged  it  as  to  his  wife  and  it  imports  that 
children.     The  wife  and  children,  however,  soon  afterwards  re-  the  removal  waa 
turned  to  their  husband  and  father  at  C. ;  and  by  another  order,  ^  hit  setde- 
dated  20th  January  1111 ,  the  five  children  were  removed  from  !?*p*'||^ 
C.  to  i/.     The  parish  of  H.  appealed  from  this  order,  and  the  Towcester'potf 
Sessions  confirmed  the  order,  except  as  to  two  of  (he  children,  pi.  098. 
who  as  nurse-children  were  not  removable.    It  was  admitted,  that 
the  question  in  this  case  was,  to  what  extent  the  first  order  re- 
moving the  mother  and  her  five  children  to  i/.  was  conclusive 
against  that  parish  ?  And  it  was  contended  that  as  the  husband, 
J.  H.,  waa  not  removed  by  the  first  order,  his  settlement  was  not 
fixed  at  i/.  by  not  appealing  against  the  order,  but  that  it  was 
open  to  the  Sessions  on  the  appeal  against  the  second  order  to 
inquire  into  the  fact  of  the  settlement.     But  on  the  other  side  it 
was  insisted,  tliat  as  S*  G.,  was  by  the  first  order  removed,  as  the 
wife  of  J.  G.,  it  must  be  implied,  that  she  was  removed  to  her 
husband's  settlement,  and  that  therefore  the  order  precluded  the 
parish  of  //.  from  saying  that  J.  G.  was  not  settled  in  that  parish. 
—Lord  Mansfield:  There  is  nothing  at  all  in  this  case.    The 
first  order  unappealed  from  is  conclusive.      The  parish  of  i/. 
neglected  to  appeal  at  the  time  they  were  aggrieved,  and  their 
bemg  too  late  now  is  their  own  fault.  —  The  first  order,  dated 
17th  June  1776,  was  affirmed,  and  the  two  subsequent  orders  dis- 
charged, (a) 

[a)  The   same  point   was    derided  that  any  act  had  been  done  in  the  in- 

in  Rex  v.  Leigh,   M.  T.   19G.  3.  -*-  terval  of  the  two  orders  of  the  justices 

Tvo  justices,  by  order,  dated  April  25,  to  vary  the  right  of  settlement  of  the 

1778,  removed  Alice  Cooper,  wife  of  paupers,  Rous  moved  to  quash  the  last 

Richard  Cooper,  and  their  four  children,  order  of  Justices,  and  the  order  of  Ses- 

from  Ewell  to  Leigh  ;  and  the  Sessions,  sions  confirming  it,  upon  the  ground 

on  appeal,  jwuked  the  order.     Two  that  an  order  qutuhed  on  appeal  is  as 

other  justices,  by  order,  dated  July  22,  conclusive  between   the  parties  as  an 

1 778,  removed  Richard  Cooper,  Alice  order  con/irm^d  is  conclusive  agaiTUl  the 

his  wife,  and  their  four  children,  from  world:  — and  WaUace,  upon  the  autho- 

the  same  parish  to  the  same  parish ;  r\\y  of  the  above  ca«e  of  Rex  p.  Hinx- 

and  the  Sessions,  on  appeal,  confirmed  worth,  acknowledged  that  these  orders 

the  order.  These  orders  being  removed  could  not  be  supported,  and  both  orders 

by  cgrtmmif  and  it  not  being  suggested  were  accordingly  quashed. 
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An  ora6r  ot  re- 
moval  directed 
to  a  place  that 
faasnooTeneerSy 
11  not  conclu- 
tire  though  un« 
appealed  from, 
S.C.Cald.  S48. 
(a)AnU9pl.S94, 


Ad  order  re- 
moving a  cerli' 
Jwata-pergon 
from  a  third 
parish  to  the 
parisJi  to  which 
he  was  certiBed, 
unappealed 
from,  is  con- 
dusiye  against 
that  parish  on  A 
subsequent  re- 
moral  to  the 
certifying 
paruh, 

(6)PM,pl.9I7. 

(c)  But  the  first 
removal  in  that 
case  was  as  well 
as  the  second, 
to  the  certifying 
parish. 

An  order  re* 
moving  a  wifef 
if  unappealed 
from,  is  con- 
clusive as  to  tha 
husband's  set- 
tlement, 
although  he  is 
not  in  ikct  set- 
tled in  the 
parish. 
&C.Cald.497. 


896.  Sex  r.  SmaldO^,  H.  T.  236.3.  EDitoR't  MSA^lkm 
paaper9,  T.  Hn  and  M.  his  wife,  were  raaofed  in  te  mmtk  of 
January  1782,  from  S.  to  A.  There  was  na  appeal  to  the  neit 
Sessioos  fron  this  order*  But  the  pauper  betag.  ItiEelj  to  be* 
come  chargeable  to  A.,  they  were  remored  baek  to  &  It  wv 
contended,  that  the  first  order,  being  unappealed  frooiy  was  soa> 
cluaive ;  and  the  case  o£Res  t.  Kirkhf  Step&eM  (a)  was  eked.  Bat 
it  was  said,  on  the  other  side,  that  an  oroer  unappealed  from  ii 
only  conclusive,  when  directed  to  a  place  to  which  a  reoioral  gsb 
be  legally  made ;  but  that  in  the  present  caae  it  appeared  that  A, 
was  only  a  large  village,  whidi  maintained  its  poor  in  commoa 
with  the  par»h  of  fF.,  and  had  no  separate  OTersesis  sf 
other  officers  to  receive  the  pai:^r ;  and  that  W*  could  aot  psi* 
sibly  appeal  in  this  case ;  for  not  being  parties,  they  wete  not 
entitled  to  interfere  or  to  be  heard.  —  Lorb  Mavskoldi  This 
was  in  fact  no  removal  at  all,  and  being  a  mere  noUity  cannot  be* 
come  the  subject  of  appeal ;  aad  to  make  an  order  onappesled 
from  conclusive,  it  must  be  a  legal  order. 

897.  Rex  v.  Ealing,  M.  T.  35  G.  S.  Eoitob  #  MS&— la  dit 
▼ear  1733,  a  cert^caie  was  granted  by  E.  to  the  parish  of  B^  ai> 
itnowledging  J,  C.  to  be  tlmr  inhabitant  legally  settled  in  &, 
under  which  certificate  he  resided  at  JS.,  where  his  son  7.  C 
was  bom.  Some  time  aflerward  4.  C,  the  pauper^  vile  of 
7*.  C,  went  with  her*  children  to  reside  in  the  poridi  of  SUMn 
from  which  they  were  vemoved  in  September  1779^  as  likely  to  be- 
come chargeable,  by  an  order  of  two  justices,  to  B»f  as  the  place 
of  their  last  legal  settlement,  from  which  order  Bm  did  not  appcaL 
The  pauper  and  her  family  remained  in  J9.  till  the  2d  of  Aegut 
1783,  when  the  pauper  was  removed  by  an  order  of  two  juatico 
under  the  certificate  from  JB.  to  E.  —  The  Seaeioo,  on  epjpesl, 
confirmed  the  order.  — Wilson  and  Famsraw,  in  support  of  tha 
orders,  cited  Rex  v.  Osgathorpe  {h\,  which  was  a  removal  of  a«ei^ 
tificafe^person  after  a  rormer  order  of  removal  quashed,  becaoK 
he  was  not  then  actually  chargeable^  (c^  They  said,  the  fint 
order  of  removal  here  was  because  **  likely  to  become  charge* 
"  able,"  whereas  B,  could  net  remove  to  E.  till  actually  charge- 
able, and  therefore  ought  not  to  be  bound  by  that  ecder.— Lobb 
Ma vsvtELD :  The  order  of  removal  from  Si.  M*  to  A  is  uaa^ 
pealed  from  and  conclusive.  —  Orders  quashed. 

896.  Rexv.  T&mcester,  H.  T.  25  G.  3.  EditobV  AT 5&  —  Twt 
justices,  by  an  order  dated  the  31at  March  1784>,  removed  M.  C 
and  her  four  children  from  T.  to  //.,  as  to  the  place  of  her  lait 
leeal  settlement.  By  another  order,  dated  27  Mai/  1784,  two 
other  justices  removed  R,  C,  from  H»  to  T.  —  The  Sessions,  on 
appeal,  confirmed  the  last  order,  and  stated  the  following  casae 
On  the  17th  of  September  1773,  jR.  C,  M.  his  wife, ./.  their  son, 
aged  12  years,  M.,  aged  eight  years,  S*^  aged  six  years,  and  Jn 
their  son,'  aged  about  three  years,  beine  inhabitants  legally  settled 
at  fA,  were  duly  certificated  to  the  parish  of  7.  .*  they  removed  to 
T.,  and  resided  under  the  certificate  ;  and,  during  such  residence^ 
R.  C,  the  husband,  gained  a  settlement  by  renting  Itf.  a  year: 
afterwards,  in  absence  of  R,  C,  M.  C.  and  four  of  her  children, 
not  mentioned  in  the  certificate,  but  bom  under  it,  having  become 
chargeable  to  7\,  were  removed  fipom  T.  to  if.,  by  the  order  of 
31  St  Marck  1704,  and  which  order  was  not  appealed  fironrt  ato^ 
wards  R.  C,  the  husband,  coming  to  his  family  at  H^  was  removed 


$BC7.  18.]  OIU>Slt8  mrAPFEALSD  VKQM.  71^ 

Aon  H.  to  T.p  by  the  order  of  27th  M^  1784.  ~  Mr.  DATmsu 

d^taio^  a  rale  to  show  came  why  these  orders  should  not  be 

quasbedy  aad  eited  the  cese  of  Rex  v.  Hhuewartk  (a);  but  as  no  {a)Jnie,pl;B9S. 

one  appeared  to  eupport  them»  the  rule  was  made  absolute. 

S99>  Bex  r.  Swthowam,  T.  T.  26  G.  3.  1  J.  iL  35S.  —  The  An  order  of  w- 
psttper,  E^B*y  widow,  and  her  three  ehiUren,  were  reraored  "°T"\HP"P". 
fiom  S.  to  N.    Oa  appeal  to  the  Sessious,  they  atate,  that  it  ap-  ^"condusi'^ 
Mared  from  the  evidence  of  W,  B.  (the  father  of  J.,  the  late  to^osewho 
busband  of  the  pauper  J5)>  that  the  said  fF.,  J.,  and  alao  the  are  wentfoaed 
fiither  and  grandfatner  of    W^  &,  were  born  and  settled  at  >»  >( ;  so  that  if 
H'j  where  J.  B.  wa*  likewise  bom ;  but  it  did  not  appear  that  ^^^J  *ej»*h« 
J.had  done  any  act  to  gain  a  seUlement;  that,  on  the  6th  ||^™^d[ere! 
of  April  1774,  two  justices  made  an  ordier  for  removing  fV.  by,  the  question 
jB.  aod  £•  his  wife  {but  not  any  of  their  children)  from  H,  to  relative  to  the 
N»;  which  order  was  duly  served  upon  the  then  overseers  of  the  wtUeoiffnt  of 
poor  of  JV.,  who  thereupon  received  the  two  paupers,  and  did  not  ^^  chOdren  fa 
appeal  against  the  order;  that  some  years  before,  and  at  the  ButMTRexo. 
time  of  the  removal  of  W.  B.  and  his  wife,  </•  was  married  to  E^  st  Mary  Lam- 
one  ef  the  paupers,  by  whom  he  had  the  three  other  paupers ;  betb,  pott^ 
and  from  tbe  time  o€  his  marriage  until  his  death  lived  at  U^  in  pl«  908. 
advrelling-house  which  he  rented  himself  separate  and  independent 
of  his  father,  and  was  not  removed  by  or  mentioned  in  the  said, 
order,  nor  waa  then  any  part  of  his  family.  —  Per  Cuaiam  :  The 
aider  of  removal  unappetded  from  is  couclu&ive  as  to  the  father  and 
Biother,  but  not  as  to  the  son,  because  he  is  not  mentioned  in  it;  and 
tha  Seasiona  have  expreaaly  found  that  the  aon  was  settled  at  H. 

900.  Rex  V.  Kenilworth,  T.  T.  28  G.  S.  2  r.iE.598-— The  pau.  After  an  order 
per,  T.B.,  was  born  and  aetded  in  the  parish  of  K.    On  the  «'«"oj«J«n- 
10th  Affly  1765  he  was  hired  to  T.  C.  of  B.  for  one  year.     On  ^^'n^'ew  i«^' 
(he  lOtli  May  he  entered  into  the  service,  and  continued  in  ment  can  only 
the  same  in  the  parish  of  B*  until  the  first  day  of  April  1766,  when  be  gained  by 
ha  was  taken  up  on  a  charge  of  bastardy,  and  waa  married  the  "o^ne  act  alto- 
Bost  day.     Hia  master  did  not  make  any  complaint  against  him,  g^^^^"^' 
nor  discharge  him  from  his  service.    On  the  3d  of  the  same  month  rg,^oval/  ^ 
of  April  1766  the  pauper  was  removed,  by  an  order  of  removal, 
froai  B,  to  ifT.,  and  was  delivered  with  such  order  to  the  officers 
of  the  laa^  mentioned  parish,  and  continued  under  such  order  in 
the  same  pariah  until  the  7th  of  the  mouth  of  April  1766,  and  then 
letanaed  back  to  B.  into  his  master's  service,  who  willingly  re- 
ceived him  again ;  and  the  pauper  continued  with  his  master  in 
B*  in  such  service,  until  the  end  of  the  year  for  which  he  was  hired 
la  him,  and  received  his  full  year's  wages.    The  order  of  removal 
of  the  3d  of  April  1766  was  not  appalled  against.  — *  Bullkr  J. 
There  is  no  proposition  in  the  law  of  settlements  more  clear  than 
this,  that  an  order  of  removal  unappealed  against  is  conclusive  ■ 
egainst  tdl  the  world;  and  this  is  so  clearly  and  so  universally 
aatabliahed,  that  it  ought  never  to  be  impeached.    At  the  aame 
time  the  rule  ia,  that  the  order  of  removal,  though  unappealed 
irom,  does  not  at  all  affect  a  subsequent  settlement.    Then  the 
question  here  ia.  Whether  the  pauper  gained  any  aettlement  in  B. 
aubaequent  to  the  order  of  removal  ?     Now  in  thia  case  he  did  no 
act  by  which  he  could  gain  a  aettlement  in  B.  aller  the  order  of 
removal.     The  drcumstaiicea  of  the  pauper's  having  been  appre- 
hended on  a  charge  of  bastardy,  and  of  his  marriage,  I  lay  en- 
^ly  out  of  the  question ;  for  it  was  competent  to  the  master  to 
receive  him  again  after  he  was  discharged  out  of  custody,  if  he 
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pleased ;  and  the  senrant  might  have  aeived  his  master  after  he 
was  married  as  well  as  before.  But  what  I  rely  on  is  this,  thst 
after  the  order  of  removal,  unappealed  from,  the  pauper  could 
not  legally  return  to  the  parish  from  whence  he  had  been  removed; 
it  would  have  been  a  crime  in  him  to  do  so ;  and  if  he  had  been 
indicted  for  such  a  disobedience  of  the  order,  it  would  have  been 
no  defence  to  him  to  have  urged  that  he  returned  for  the  purpose 
(a)  Rex  0.  FiU  of  completing  his  contract,  (a)  The  order  of  removal  put  an  end 
loogley,  infirm*     to  the  service ;  and  if  he  could  not  return  without  committing  a 

crime,  he  could  not  be  liable  to  an  action  by  the  master  for  not 
completing  the  contract.    There  is  a  great  difference  whether  the 
party  is  disabled  by  his  own  act,  or  by  the  act  of  law,  from  per- 
forming his  contract :  he  is  answerable  for  the  former ;  bat  if  the 
law  intervenes,  and  says  he  shall  not  complete  the  contract,  it 
puts  an  end  to  the  contract.    Now  in  this  case  the  pauper  r&> 
turned  after  the  order  of  removal  to.  the  parish  of  B.,  where  he 
served  a  month ;  but  that  could  not  gain  him  a  settlement  there; 
for  the  act  subsequent  to  the  order  of  removal,  by  which  he  m 
to  gain  a  settlement,  should  be  complete  in  itself.  —  Gross  J.  I 
doubt  whether  the  party  was  liable  to  be  removed ;  but  there 
having  been  an  order  of  removal  unappealed  from,  it  is  decisive; 
and  he  has  done  no  subsequent  act  to  gain  a  settlement 
Where  a  penon        901 .  Rex  v.  FiUongley,  M.  T.  29  G.  S.2T.IL  709. — J.  G.,  oo 
renting  end  re-   the  1st  January  1786,  and  for  some  years  before,  rented  and  re- 
nding on  a  te*    gided  on  a  tenement  in  jP.,  of  the  yearly  value  of  10^  and  upwards, 
riS^in  A.  was  ^^  continued  thereon  until  the  29th  April  in  the  same  year,  when 
r«noTed  toB.     ^®  ^^  removed,  by  an  order  of  removal,  from  F*  to  the  hamlet  of 
by  an  order  of    K, ;  and  on  the  same  day  on  which  he  was  delivered  with  the  svd 
two  justices,        order  of  removal,  he  returned  back  to  the  tenement  in  the  ptriih 
•"^  ^^T^"?    of  jF.,  where  he  resided  without  making  any  new  contract  with 
aMnKTtenenient    ^'*  landlord  for  the  same,  and  without  any  interruption,  for  about 
wiUjout  making  three  quarters  of  a  year,  and  then  was  removed  by  the  preient 
any  new  con-      order  to  the  hamlet  of  A*.    An  appeal  against  the  order  of  reroonl 
traa,  and  re-      of  the  29th  April  1786  was  entered,  but  was  not  prosecuted.— 
udedtheremore  Lq^D  Kbnyon  C.  J.  This  case  is  abundantly  too  clear  to  nise 
he  Ui^eby  ^   ^^^  serious  doubt.    Nothing  can  be  better  established,  than  thit 
gained  a  settle-   ^^  order  of  removal  unappealed  from  is  conclusive  as  to  the  pan* 
ment,  though      per's  settlement  at  that  time ;  but  there  is  nothing  in  the  order 
the  order  of        which  prevents  ^e  pauper's  return,  provided  he  does  not  retuni 
'""^^i''"""'  in  a  state  of  vagrancy.    It  is  also  clear,  that  it  is  not  in  the  power 
aniiMt-  for  the   ®'^^®'  ®^  ^^®  ^^^  magistrates  who  remove  the  pauper,  or  of  the 
Street  waa       justices  at  their  Sessions,  on  an  appeal,  to  put  an  end  to  a  contisct 
not  thereby         between  the  parties  respecting  the  taking  of  a  tenement.    As  ^ 
dinolved.  as  respects  the  settlement  of  the  persons  removed  they  may  d^ 

-  termine,  but  no  farther.    And  that  distinguishes  this  case  frooi 
(6)^iU<;,pl.9oa  Rex  v.  KenUworth  (b) ;  that  was  a  case  of  master  and  servant;  and 

there  the  justices  have  a  power  of  putting  an  end  to  the  contract 
But  here,  at  the  time  of  the  first  removal,  the  justices  had  no  right 
to  put  an  end  to  the  contract,  nor  can  we  see  on  what  ground  the 
pauper  was  removed ;  for  it  is  stated,  that  he  rented  and  resided 
on  a  tenement  of  lOl,  per  annum,  which  infers  a  contract.  That 
contract  was  roost  clearly  not  dissolved  by  the  adjudication  of  the 
justices,  and  then  the  pauper  cannot  be  considered  as  retiiming 
in  a  state  of  vagrancy.  And  though  he  did  not  return  under  a 
new  contract,  yet  that  was  not  necessary,  for  the  old  contract  re* 
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tiiained ;  and  then  by  residing  at  F,  40  days  after  the  removal  he 

gained  a  settlement.    It  has  been  said,  that  the  court  may  presume 

fraud  in  the  first  taking ;  but  there  is  no  rule  better  established, 

than  that  fraud  is  never  to  be  presumed ;  and  I  believe,  in  a  case 

sent  for  the  opinion  of  this  Court  which  was  pregnant  with  fraud, 

they  would  not  presume  fraud  because  it  was  not  stated.  —  Ash- 

HURST  J.  The  nrst  order  of  removal  could  not  possibly  rescind 

the  prior  legal  agreement  between  the  pauper  and  a  third  person. 

Aod  though  an  order  is  conclusive  as  to  the  settlement  at  the 

time  when  it  was  made,  that  is  merely  technical,  and  so  far  we 

are  bound ;  therefore  in  this  case  it  must  be  taken  that  the  pauper 

had  not  gained  a  settlement  in  F*  at  the  time  of  the  first  removal. 

But  when  he  returned,  it  was  under  the  old  contract,  which  had 

never  been  rescinded.    Then  he  did  not  return  as  a  vagrant,  but 

be  came  to  the  parish  of  jP.  to  settle  on  a  tenement  of  10/.  per 

annutUf  and  he  there  acquired  a  settlement  by  a  residence  for 

more  than  40  days.    It  is  not  necessary  to  determine  here  what 

would  have  been  the  effect  of  his  residing  in  F*  for  a  shorter  space 

of  time  than  40  days  aAer  the  first  order  of  removal*    The  case 

cited  from  Caldecoi{a)  does  not  apply  to  the  present;  for  it  is  (a)Rexo.  St. 

there  stated,  that  the  pauper  resided  on  the  premises  against  the  Michael*!  Bath, 

consent  of  the  landlord,  but  in  this  case  the  pauper  resided  under  *^^^*  P^»  ^^9. 

acontract.— Grose  J.  This  case  is  distinguishable  from  that  of 

jRcxv.  Kenilworth  (6),  for  the  reasons  given.    I  think,  if  we  could  (&}^n/tf,pL900. 

proceed  on  supposition,  that  the  real  transaction  was  this ;  After 

tiie  appeal  against  the  first  order  was  made,  the  justices  discovered 

that  he  was  wrongfully  removed,  and  then  they  agreed  that  he 

should  be  at  liberty  to  return  to  F.  on  his  dropping  the  appeal. 

However,  we  are  to  determine  on  the  facts  stated ;  and,  for  the 

reasons  given,  I  am  of  opinion,  that  the  contract  was  not  dissolved 

by  the  first  order,  that  the  pauper  had  a  right  to  return  to  the 

parish  of  jP.«  and  by  residing  there  more  than  40  days  he  gained  a 

settlement  in  F. 

902.  Rex  v.  St.  Mary,  Lambeth  (a),  E.  T.  36  G.  3.  6  T.  R.  615 —  An  order  of  w- 
The  pauper,  Elizahetn,  was  in  1784,  by  an  order  of  two  justices,  ^^J^'*"*?"^ 
removed  with,  and  as  the  wife  of,  a  man  to  whom  before  that  time  |fJJ,nchSte 
she  had  been  married,  and  who  at  the  times  of  such  marriage  and  not  f^\y  on  the 
removal  passed  and  was  known  by  the  name  of  W.  Tarr,  from  S.  partieiremoTed, 
to  i/.,  which  order  remained  unappealed  from.    The  appellants  but  alio  as  to  all 
offered  to  irive  in  evidence  that  the  man's  real  name  was  W»  Haver*  deriTatiye  set- 
Mdy  and  that  he  was  married  to  another  woman  by  that  name  ^j^^^^ 
hefore  his  marriage  with  the  pauper  Elizabeth,  which  other  woman      .   '    ^^^ 
was  still  living,  and  ready  to  be  produced  in  court ;  such  evidence  ^tteralL  poui 
was  objected  to  by  the  respondents,  who  contended,  that  the  pa-  pi.  gos. 
rish  of  Hn  having  received  Elizabeth  as  the  wife  of  W.  Tarr, 
and  not  having  appealed  against  the  above  order,  ought  not  to  be 
permitted  to  dispute  her  marriage ;  which  objection  being  over- 
raled  by  the  Sessions,  it  appeared  by  evidence  produced,  that  the 
real  name  of  WUliam  was  W,  Haverfield^  and  that  before  his  mar- 
riage with  Elizabeth,  and  removal  with  her  from  S.,  he  was  law- 
fully married  to  one  S,  Gale,  who  is  still  living ;  and  that  after  the 
removal  from  S.  they  left  H.  and  went  and  cohabited  in  St,  Mary, 
Lambeth.    The  paupers  Sarah,  William,  and  Louisa  were  born  of 
the  pauper  Elizabeth  during  such  cohabitation ;  and  had  done  no 
act  to  gtdn  a  settlement.  —  The  Court  :  The  cases  Rex  v.  South* 
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(a)Jtae,phB99.  otordm  (a)  and  Re^f  ▼•  Lubienham  (i),  do  not  in  the  least  tffecfe 
lb)jinie,pLl4i,  the  authority  of  Res  v.  Woodehester  (c),  whieh  was  a  direct  ded* 
{e)Jnie9pL89l.  ftion  in  point ;  it  being  there  eatabliahed  that  an  order  of  remortl 

unappealed  against  h  conclusive,  not  only  on  the  persons  remored, 
but  also  on  all  derivative  settlements  from  thenw 
An  order  of  90S.  Rex  v.  Ckilveri  Coton,  H.  T.  39G.S*  8  T.  R.  178. ^  W. 

removal  though  PenneU^  was  born  about  55  years  ago  in  iS.,  but  was  settled  ia  C. 
fi^U^^  In  1779,  he  married  his  present  wife  in  B^  where  he  then 
conclunTe.ifit  resided.  They  were  afterwards  removed  to  S.  by  the  followiog 
doDotdisJoctly  order:  "  To  the  churchwardens  and  overseers  of  the  poor  i 
appear  upon  the  <^  the  parish  of  B.^  in  the  county  of  Wartoicirt  and  to  the 
ftceofityth^  *<  churchwardens  and  overseers  of  the  parish  c^  5.,  ia  Che 
r^J^^f^*"^   **  county  of  the  city  of  CavetUry ;  whereas  complaint  has  been 

**  made  by  you  the  churchwardens  and  overseers  of  the  poor  of 
**  the  said  parish  of  B.  unto  us  whose  hands  and  seals  are  here* 
^«  unto  sety  two  of  His  Majesty's  justices,  Stcjorihe  ctmnitf  afan' 
'*  saidf  that  W.  Fenndl  and  E*  his  wife,"  Sec  &c*  The  order  wai 
dated  16th  of  March  1779 ;  but  there  was  no  cauniy  nwUionedm 
ike  margin  of  the  order,  and  against  this  order  there  was  no  sp- 
peaL  Afterwards  in  May  1779,  a  certificate  was  granted  by  the 
parish  of  S*  to  the  parish  of  B,^  acknowledging  the  said  W.  Fa* 
neii  and  E.  his  wife  to  be  settled  in  jS.,  but  at  the  thae  of  grandag 
this  certificate  no  settlement  had  be^  gained  ia  &,  unless  the 
above  order  of  removal  from  B>  to  iS.  had  conferred  one :  but  the 
pauper  W.  Fennel^B  settlement  had  always  continued  in  C.  It  wai 
contended  that  the  former  order  was  absolutely  void  in  itself,  be* 
cause  it  does  not  appear  that  the  justices  who  removed  had  asj 
authority  to  make  it.  It  is  directed  to  the  pariah*ofiicers  of  tiro 
parishes  lying  in  different  counties,  and  it  is  only  said  in  the  order 
that  the  justices  who  removed  were  justices  for  the  county  (tfon* 
saidj  without  saying  for  which  of  the  two  counties ;  ana  aalea 
tbe}r  were  justices  for  the  county  of  Warwick^  they  had  no  juris- 
diction to  make  the  order  (d),  —  Lord  Kbntok  C.  J.  It  should 
appear  on  the  face  of  the  order  that  the  justices  who  made  it  had 
jurisdiction ;  if  they  had  jurisdiction,  every  fair  presumption  wtO' 
be  made  that  they  decided  rightly :  but  if  they  had  not,  the  pr«* 
ceeding  is  a  nullity.  It  is  said,  however,  that  the  parish  of  5»  ought, 
not  to  be  permitted  at  this  distance  of  time  to  object  to  the  ordtcr; 
but  there  is  a  maxim  that  quoad  ah  initio  non  valet  tractu  tempork 
non  convalescet.  And  as  this  order  was  void  at  the  time  whea  it 
was  made,  because  it  does  not  i^ipear  that  the  justices  who  re- 
moved had  any  jurisdiction,  it  cannot  have  become  a  valid  order 
by  the  time  tliat  has  since  dapsed.  The  general  proposition  in* 
deed,  that  an  order  of  removal  unappealed  against  is  concluiiveoa 
the  parish  to  which  the  removal  is  noade,  cannot  be  shaken:  but  it 
must  be  understood  as  part  of  that  proposition  that  the  order  is 
not  a  nullity,  but  was  made  by  two  justices  having  jurisdiction  to 
(e)^iife,pL799.  make  it.  The  case  of  Res  v.  Stepney  {e)  is,  I  think,  decisive  ol 
(s}BMf,pL  9S4. '  the  present.  — -  GaosE  J.  In  Ren  v.  Great  Bedann  {g)  it  was  hoUtth 

■  (tf)  Qp.   If  the  order  in  quetlion  cify  of  Coventry  i  Chen  the  wtAmufM 

might  not  be  read  so  an  to  be  con-  wordi^    *<  for    the  anmfy  afanstid,' 

der«d  as  a  valid  order?     It  is  directed  may  refer  to  <<  the  county  ofWtmkk," 

to  the  parish-officera  of  Bedworth  in  and  not  to  **  the  counilf  ^  tkt  dtf/^ 

the  county  tf  Warwick,  and  to  the  pa-  «  Coveotrj.*' 
rkh-eflifien  of  Sow  la  l*e  CDIM4F  «f  <A« 
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kfaat  ibe  Seationi  cannot  amend  an  iurder  a£  removal  in  uatCers  of 
substance.   Then  if  the  former  order  made  in  1779  coald  not  have 
been  amended  by  the  Seasions  on  an  appeal,  it  purports  to  be  an 
order  made  by  two  persons  who,  it  does  not  appear,  had  jurisdic- 
tion to  make  it.     The  cnly  way  in  which  this  difficulty  can  be  ob- 
viated is  by  intending  that  they  had  jurisdiction :  but  in  Rex  v* 
Siepney,  liord  Hardvdekti  Mr.  J.  Page,  and  Mr.  J,  Probyn  tdl 
Mid  that  such  an  intendment  cannot  be  made.  This,  then,  must  be 
taken  as  an  order  made  by  two  persons  who  had  no  jurisdiction, 
sod,  consequently,  it  is  not  conclusive  on  the  parish  of  Soto  to  which 
it  was  directed. -^  Lawbsvce  J.  expressing  some  doubt  on  the  sub- 
ject, the  case  was  not  then  finally  decided. — But  now  Lord 
Kenyok  C.  J.  said.  We  have  considered  the  cases  cited,  and  are  of 
•pinion*  on  the  authority  of  Res  v.  Stepney  and  Rex  v.  Great 
Bedmn^  that  the  former  order  was  a  nullity,  and  though  it  was  not 
appealed  against,  it  is  not  conclusive  on  the  parish  of  iSoiw.«— 
Lawasmce  J.  I  was  struck  with  one  of  the  arguments  at  the  bar, 
that  the  Sessions  -might  have  incjuired  on  an  appeal  against  the 
original  order,  whether  the  justices  who  made  it  were  of  one 
county  or  the  other ;  and  on  that  I  hesitated  at  first.   But  S6  G.  % 
c  27>  gives  an  answer,  to  that  argunoent ;  for  it  mieht  as  well  have 
been  argued  before, that  act  passed,  that  the  Sessions  might  have 
inquired  under  the'5G.2.  c.l9.  whether  or  not  the  justices  who 
made  an  order  of  removal  were  or  were  not  of  the  quorum  ;  and 
yet  the  legislature  thought  it  necessary  to  pass  the  26  G.  2.  c.  27., 
enacting  that  no  order  made  by  two  or  more  justices  of  the  peace 
"  which  doth  not  express  that  one  or  more  of  the  justices  is  or 
**  are  of  the  yuanttn,  shall  be  set  aside  or  vacated  for  that  defect 
**  only ; "  wliich  would  not  have  been  necessary  if  the  justices  at 
the  Semoom  could  have  inquired  into  and  amended  such  a  defect 
under  the  5  G.  2. 

9()*,   Re:t  v.  Rudgeley  (a),   r.T.40G.S-  8  T.  jR.  620.  —  Two  ifafemecorert 
justices  by  an  order  removed  Emanuel  S.  and  Elizabeth  his  wife,  Uereiaovvd'by 
from  A.  to  R*    On  appeal  the  Sessions  confirmed  the  order,  and  fn  <^<ler  of  two 
itated  the  following  case  for  the  opinion  of  this  Court :  By  a  cer-  ^^'^^J'^J^' 
ti^cate  dated  the  4th  of  March  1727,  directed  to  the  churchwar-  IJJbcr  ^ 
dens  and  overseers  of  A*f  the  then  officers  of  the  parish  of  R.  ac-  •<  widow,"  and 
knowledged  John  Smith,  Joyce  his  wife,  and  his  son  Emanuel  S,  there  be  do  ap- 
(the  pauper),  then  about  three  months  old,  to  be  inhabitants  legally.  P«fl  againtt  it, 
•ettled  in  the  parish  of  R.    About  40  years  ago  the  pauper  Ema-  ||^j"  ^^^^il^tT 
nuel  <S.  was  married  in  Gloucester  to  E,  Gettens;  they  parted  in  ^^  ^^HdemeDC 
the  year  1787)  and  since  that  time  never  saw  or  heara  of  each  but  as  to  that  of 
other  until  after  the  removal  next  mentiooed.    By  the  following  her  huiband 
Older  of  two  magistrates  the  said  Elizabeth  was  removed  on  the  ^1*^ 
9th  of  November  1799  to  A,     [Here  was  set  forth  an  order  signed  (a)  See  Rex  o. 
by  two  mi^istrates  for  removing  her  by  the  name  and  description  Catterall,  pott, 
of  "  Elixabeth  Smith,  widow,"  from  the  parish  of  Si.  G.,  to  A.'}  P*-  ^^• 
There  was  no  appeal  against  the  lastmentioned  order.  —Grose  J« 
The  question  is.  Whether  or  not  the  former  order  by  which  the 
panper's  wife  was  removed  to  A,,  and  against  which  there  was  no 
appeal,  be  conclusive  as  to  the  settlement  of  the  persons  removed 
by  the  present  order  ?    Nothing  is  more  convenient  in  every  part 
of  the  law  than  certainty,  and  especially  in  cases  of  this  kind, 
when  it  is  considered  that  those  who  are  to  sit  in  judgment  at  tha 
Sesaions  aroi  generally  speaking,  not  members  of  our  profession; 
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k  is,  therefore/of  great  cohseqaence  that  we  should  dbide  by  wbtt 
has  been  already  decided  on  settlement  cases.  The  geoentl  rule 
that  an  ord^  of  Sessions  unappealed  against  is  conclusive  seems 
to  be  admitted.  The  cases  alluded  to  prove  it ;  they  also  shoir 
that  the  same  rule  extends  to  an  order  removing  a  married  woman. 
It  is  said,  however,  that  though  this  rule  was  applied  in  two  of  the 
cases  cited  to  a  woman  removed  as  Kfeme  covert^  it  ought  not  to 
be  extended  to  a  case  where  the  woman  removed  is  not  described  is 

(•).AMk^898.  a  married  woman,  and  that  the  case  of  Rex  v.  Tov)cester  (a)  where 

it  was  so  extended  is  not  to  be  considered  as  of  any  authority  bo- 
cause  it  was  not  argued  at  the  bar :  but  I  rather  believe  that  the 
counsel  who  were  to  have  argued  the  case  of  Rex  v.  Taausttr 
thought  the  point  so  clearly  settled  that  they  had  no  hopes  of  in* 
ducing  the  Court  to  depart  from  the  opinion  which  they  had  givea 
in  the  two  prior  cases,  and  therefore  they  abandoned  it.  Tbes  if 
we  were  to  determine  in  this  case  that  the  former  order  of  remoral 
was  not  conclusive,  we  should  shake  the  authority  of  all  the  ded* 
sions  on  this  subject.  It  was  objected  by  the  counsel  who  argued 
in  support  of  the  order  of  Sessions,  that  the  former  order  gave  do 
notice  to  the  other  parish  that  the  husband's  settlement  would  be 
litigated  under  it,  because  she  is  only  described  as  *'  widow "  ge- 
nerally, without  saying  of  whom  she  was  tho  widow.  But  this 
imported  that  she  was  removed  to  a  parish  where  her  husband  had 
gamed  a  settlement ;  at  least  it  put  that  question  in  issue ;  there- 
fore it  behoved  the  parish  to  which  the  removal  was  made  to  in- 
quire how  that  settlement  was  gained.  This  would  have  been  an 
object  of  inquiry  on  an  appeal  against  that  order.  But  as  that 
parish  did  not  then  litigate  the  question,  we  are  bound  according 
to  all  the  authorities  to  determine  that  the  former  order  of  rexnow 
is  conclusive,  and  that  not  as  to  her  only,  but  as  to  the  husband 
likewise.  The  consequence  is  that  this  rule  must  be  made  abso- 
'  lute.  —  Lawrence  J.  The  counsel  in  support  of  the  order  of  Ses- 

{b).  Aae(ft.895.  sions  admitted  that  the  case  of  Rex  v.  Hifixtoorth  {b)  must  be  con^ 

sidered  as  an  authority  as  far  as  it  professes  to  decide,  but  they 
attempted  to  distinguish  that  case  from  the  present,  by  saying  that 
the  order  in  that  case  conveyed  a  notice  to  the  parish  to  which 
the  removal  was  made,  that  it  involved  in  it  the  husband's  settle- 
ment, and  they  seemed  to  admit  that  if  a  similar  jqotice  bad  been 
conveyed  in  the  former  order  in  this  case  it  would"haTe  been  snS- 
cient.  Now  I  think  that  this  order  did  upon  the  face  of  it  point 
out  that  the  husband's  settlement  might  come  in  question  under  it; 
for  the  woman  was  removed  €u  a  mdotx>y  in  which  case  the  pre- 
sumption is,  that  she  was  removed  to  the  place  where  her  husband 
was  settled.  Therefore,  that  parish  either  did  then  inquire  as  to 
the  husband's  settlement,  and  were  satisfied  that  there  was  no 
ground  for  an  appeal,  or  they  made  no  inquiry  on  the  subject,  bat 
acquiesced  under  the  order  of  removal :  but  in  eitlier  case  I  think 
on  the  authority  of  the  former  cases  that  the  former  order  is  con- 
clusive as  to  both  these  parties.  —  Le  Blanc  J.  I  am  also  of 
opinion  that  the  former  order  of  removal  is  conclusive  as  to  the 
settlement  of  both  the  persons  now  removed.  The  general  rolOt 
that  an  order  of  removal  unappealed  from  is  conclusive,  is  &d- 
mitted  ;  it  is  likewise  admitted  that  an  order  of  removal  of  a  wife, 
as  such,  is  conclusive  not  only  as  to  her  but  as  to  her  husband. 
Then  the  question  here  is,  Whether  or  not  the  removal  of  a  wife 
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b)r  a  wrong  addition  makes  any  dillerence  in  tbia  respect?  And 
with  regard  to  that  point,  the  cases  of  Ren  v.  SUckester  said  Rex  ▼; 
Si.  Marify  Lambeth  (a),  show  that  an  order  of  removal  unappealed  {a)Anie,^99i^ 
from  is  conclusiTe,  though  the  party  be  removed  by  a  wrong  addi-  ^^^ 
1ion{  for  in  both  those  cases  the  woman  was  removed  as  the  wlfe> 
though,  in  fact,  she  was  not  the  wife;  and  yet  it  was  holden  that  the 
parties  were  precluded  by  the  orders  from  disputing  the  settle- 
ments again  upon  subsequent  removals.  The  result  of  all  the  cases 
«R  the  subject  seems  to  be  this ;  an  order  of  removal  unappealed 
sgaiost  is  conclusive ;  an  order  of  removal  of  a  woman,  though 
act  as  wife,  is  conclusive  as  to  the  settlement  of  the  husband  aS 
well  as  the  wife ;  and  the  circumstance  of  the  party  being  re- 
moved under  a  wrong  description  does  not  take  the  case  out  of 
ihe  general  rule.— Per  Curiam.    Both  orders  quashed. 

905.  Rex  V.  Binegar,  E.  T.  46  G.  S.  7  Baet,  S77.  —  On  the  ap-  An  order  of  w. 
fok  by  the  parish-officers  of  B.^  against  an  order  of twojus^  movslofj.a 
tices  for  the  removal  of  EUzabeih  Sawigef   otherwise  Waitersy  andB.kis  wfe^ 
kj  the  name  of  Elizabeth  Walters^  singlewoman,    from  M.  to  «n«l«  «9»«t  <*• 
B^  the  order  of  removal  was  affirmed  by  the  Sessions,  subject,  &c. :  .T"*!^^/ 
On  the  25th  of  AprU  1798,  by  an  order  of  two  justices  made  on  Im  a^*^^' 
the  complaint  of  the  parish-officers  of  K.y  it  was  complained  and  lately  came  into 
sdjadged  in  the  following  words,  viz.  ^  That  John  Savage^  la-  thepuiahof  K. 
'*bourer,  and  Bettjjf  hie  wi/e  (the  said  Bettj^  beiag  the  pauper'  andorrlikelj 
<' above  removed),'  lately  came  and  intruded  themselves  into  the  *?^'"?y     . 
''said  parish  of  KUmereden^  endeavouring  there  to  settle  as  in-  »ndtwrvlart  ^ 
'*  habitants  thereof,  contrary  to  law,  not  having  any  way  acquired  legally  Mttlad 
"  a  l^al  settlement  therein,  and  are  Kkely  to  become  charffeabie  In  M.,  !■  good 
**  thereto,  we  do,  upon  due  examination,  adjudge  the  said  com-  ^'P^  ^  ^"^  ^ 
**  plaint  and  premises  to  be  true :   and  we  do  further,  upon  the  *V  "*  **^'!fl!* 
"*  eeammaium  oftlie  said  Betty,  the  wife  of  the  said  John  Savi^e,  ^^a^Slm 
**  taken  cl^n  her  oath,  adjudge  that  the  said  John  Savage^  and  to  the  maniago 
*'  Betim  his  wife,  x»ere  last  legally  settled  in  the  said  parish  of  M/'  and  lettlBBaaot 
And  the  said  Bett^  was  removed  from  K.  to  M.;  but  against  this  of  the  httriiand 
order  of  removal  there  was  no  appeal.    On  the  20th  of  July  1799,  ^  "^'^  *  ^ 
by  another  order  of  two  justices,  made  on  the  complaint  of  the  gubwquent^ra. 
parish-officers  of  fV^  in  the  said  county,  it  was  complained  and  movaloftbe 
sdjadged  in  the  following  words;  viz.  **  That  Elizabeth  Savage  wife,deicribing 
*'  (being  the  said  pauper )'^lately  came  to  inhabit  in  the  said  parish  of  ^  ■*  ^  &> 
'*  WdloWy  contraiy  to  law,  not  having  any  ways  gained  a  legal  set-  f^'^jJ^^B 
^  tlement  there,  drc. ;  and  that  the  said  Elizabeth  Savage  is  actually  M^'^^not  show 
**  become  chargeable  to  the  said  parish  offT.;  we  the  said  jus-  in  evidence  that 
**  tices,  upon  due<  examination  of  the  said  complaint  and  premises,  the  marriage 
^  and  alao  upon  the  examination  of  the  said  Elizahetk  Savage^  ^  ^^^^  *^ 
**  upon  her  oath  before  us,  and  upon  due  consideration  by  us  had  "^"^ 
*'  in  the  premises,  do  adjudge  the  same  complaint  and  premises  to 
''be  tme;  and  we  do  likewise  adjudge  that  the  said  last  lawful 
**  settlement  of  her  the  said  Elizabeth  Savage  is  in  the  said  parish 
**  of  M"    And  she  was  therefore  removed  from  JV.  to  Af.     And 
sgainat  this  order,  likewise,  there  was  no  appeal.    At  Lady^day 
1^03,  the  aaid  Elizabeth  hired  herself  for  a  year,  at  the  wages  of 
4/.  4<».,  as  a  dairy -maid  to  «/.  Brooke  of  B.,  and  served  with  hhn 
in  that  pariah  for  16  months.  The  said  John  Savage  is  still  living. 
After  ElizeAeth  left  the  service  of  Brooks  she  returned  to  jif.,  and 
became  chai^eable  to  that  parish.    In  May  last  John  Savage  was 
committed  to  the  house  of  correction  for  miving  run  away  imd  left 
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the  caWL  EliMakf  therein  called  his  w^  so  chttrgeaUe,  wHil  te 
next  Quarter  Sessions  held  for  the  said  county  in  Jul^  last,  whea 
the  charge  in  the  said  commititient  being  duly  proved  to  the  Ses- 
sions upon  oath,  in  the  presence  of  the  said  John  SavagCt  to  be 
true,  the  Court  adjudged  Savage  to  be  a  rogue  and  vagaboadi  end 
a  vale  upwards  of  12  years  o^age,  and  ordered  him  to  be  detamed 
in  the  house  of  correction  for  three  days,  and  that  before  he  vh 
discharged  from  thence  he  should  be  sent  to  be   empleyei 
in  His  Majesty's  service  by  land  in  His  Majesty's  40th  leg^* 
ment  of  root*    But.  John  Sava^  hath    never  contribated  tD 
the  maintenance  of  the  said  Elizabeth.    The  respondent!  pre- 
duced    evidence    to    the   Court    that   a   marriage   solennoed 
between  the  said  John  Savage  and  the  said  Elizabeiht  betee 
either  of  the  said  orders  of  removal  were  made,  was  a  nuliityy  and 
the  nullity  of  such  marriage  was  not  disputedc    The  question  for 
the  opinion  of  the  Court  was.  Whether  or  not  the  respondents  were 
estopped  either  by  the  former  orders  of  removal^  or  by  the  sdjii^ 
dication  of  the  said  John  Savage  to  be  a  vagrant,  for  running  away 
and  leaving  the  said  Bettif^  who  is  in  such  adjudication  considered 
as  his  toykf  from  giving  any  evidence  whatever  to  prove  the  said 
marriage  a  nullity  ?  -**  Garrow  and  Topping  in  support  of  the 
order  of  Sessions.    The  second  order  which  removes  Elixabdh 
Sawigey  treating  her  as  a  single  woman»  may  be  laid  out  of  the 
case ;  for  it  does  not  necessarily  upon  the  face  of  the  order  indiide 
the  judgment  of  the  justices  upon  the  question  of  the  manrisgev 
and  non  constat  that  it  was  in  issue  before  them.    And  as  to  the 
order  of  vagrancy,  it  is  a  mere  ex  parte  proceeding,  and  canaet 
conclude  the  fact  of  marriage.    The  question  then  reverts  to  the 
validity  of  the  first  order  of  removal ;  for  if  that  be  had  upoa  tbe 
fiice  of  it»  it  cannot  conclude  the  parish ;  as  it  must  be  admitted 
(a)^nu^S9am  that  it  would  if  goody  according  to  Rex  v.  Sikhester  Ui%  and  Bss 
(b)Ami0,^9f^  v«  Budgdeif.  {b)   Now  here  the  order  was  illegal  on  the  £ice  of  it; 

1st,  because  it  is  a  removal  of  the  husband  and  wife»  stated  to  he 
made  upon  the  examination  of  the  wife  only,  who  can  only  kaov 
the  fiact  of  her  husband's  settlement  by  hearsay  firom  him.*— [Iom^ 
EiiLBNBORouGH  C.  J.  That  does  not  follow.  She  may  Icnew  the 
fact  as  well  as  any  other  witness.]  2d]y,  It  does  not  appear  that 
the  parties  ordered  to  be  removed  were  within  the  jurisdiction  oC 
the  removing  magistrates,  without  which  they  had  no  jurisdictioD. 
It  ia  only  stated  uiat  the  paupers  lateli/  came  into  tbe  parish  of  £», 
not  that  they  were^then  in  the  parisli,  at  the  time  of  the  aider 
made.  -^  [Lord  Ellbvborough  C  J.  The  order  states,  and  the 
magistrates  adjudge  it  to  be.  true,  that  the  paupers  are  likefy  to 
become  chargeable  to  the  parish,  which  could  not  be  if  (hey 
were  not  ia  the  parish  at  the  time.]  Sdly,  There  ia  no  ad- 
judication of  a  present  settlement;  only  that. the  paupers  veiv 
last  legally  settled  in  Af  .  [Lord  Ellbnbqrodgh  aaid,  that  it  re- 
ferred to  the. time  of  the  complaint  made,  and  the  Court  ceold  net 
intend  an  intermediate  settlement  betweeo  the  hearing  of  tbe  coa* 
plaint,  and  the  making  the  order  of  removal.]  —  The  Cooarafl 
concurred  in  quashing  the  order ;  considering  the  first  order  ef 
removal,  as  good  upon  the  face  of  it,  and,  according  to  Bes  v.  SH- 
Chester^  conclusive  upon  the  question  of  the  marrii^ge^  which  was 
involved  in  the  ju4^ment  of  the  justices. —  Orders  quashed. 
Anorderofre-  9oa  RexY.  Corsham,  T.  T.  40G.3.  1 1  JE«#,  388.  —  Reino»«' 
novai  executed  from  Af.  to  S.,  order  confirmed,  subject,  &c.  —  The  pauper  being 
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bora  al  Gu  BhA  hutiif^  aeq^tiifdd  a  f eftkntottt  ift  C^  wti  in  I8D7»  andumppiiM 
leBMved  by  order  from  D«  to  O.  /  agatnit  which  order  no  tq>peai  "V^i^''^  b«0H« 
wBM  made  by  Q.    The  panper  has  done  no  act  to  gaiii  a  settleiaeiit  ^|^^!*  ^^ 
in  Cf  or  elsewhere,  aioce  the  time  he  was  so  removed  to  Q*  ^  mod  p^^MrttTtfM  * 
has  siace  tbe  time  of  sudi  removal  been  frequently  r^ieved  by  O4  ttmeof  tudi 
•^LoRD  EtLEKBonouoH  C.J.    If  the  pauper  were  settled  in  G.«  okler,#v«i « 
al  the  time  of  the  former  order  made,  could  not  C«,  as  well  aa  all  betwMM  MtA 
other  parishes,  have  taken  advantage  of  that  anon  a  question  of  P|||^^*^     [ 
settlement  ?  Now  the  order  of  removal  to  Q^  which  was  sabmitted  ^^  ^tder,   ' 
to,  is  tbe  most  attthentic  proof  of  his  settlement  being  there  at  the 
time  of  the  order  made ;  and  we  nrost  intend  every  thing  in  sop* 
port  of  that  settlenent  so  adjudged.    It  is  in  elect  a  statutable 
certificate,  if  I  nmy  so  express  myself,  that  the  pauper  was  then 
settled  at  &••  the  statute  gives  him  a  settlement  there;  and  the 
fiust  stated  by  the-  Sessions  of  a  prior  settlement  in  €L  is  immaterial* 
«—  Lt  Bl  A  vc  J.  If  the  former  order  were  not  conclusive  as  to  the 
settlement  being  in  G«  at  the  time,  0.  wonld  escape  the  eifect  of 
it  altogether ;  for  this  order  would  be  conclusive  upon  C^  co  as  to 
prevent  C.  from  removing  to  6.  —  Orders  quasheo. 

90f7.JU9v.Diddle^fy,{a)E*T.3OG.9.  1 2 £a^, 859.--^ Removal  Thepttishin 
from  M.  to  D.    Order  confirmed,  subject,  Ac    In  Jnfy  1809,  two  whose  &Tour  an 
JHStices  removed  the  pauper  from  M.W.  to  L.S.,  and  she  was  accord*  "f T'  ^'-S!^' 
ingly  receiredby  thepansh^officers  of  L.8^  and  maintained  by  them  ^At  ^ 
tbere  for  five  weeks  at  the  expence  of  L.S*  parish*    On  the  I5th  of  aent  abandon 
Anpui  following,  doubts  having  been  entertained  whether  the  it,  without 
•r£r  made  in  July  preceding  could  be  supported  by  evidence,  a  waiting  to  ap- 
meeting  was  had  between  the  parish^fiicers  of  M.  fF.  and  the  parish  ^,*!^,^ 
oficers  of  X.  S.^  who  finding  the  account  given  by  other  witneases  [^-^  quashed 
wm  d^erent  from  that  given  by  the  pauper,  on  whose  evideaoe  uiere.   And  af- 
tke  first  order  of  removal  to  ZN^iS.  had  been  made ;  and  being  of  opi-  ter  auch  order 
aba  that  it  could  not  therefore  be  supported,  they  nratually  agreed  cancelled  by 
to  cancel  that  order,  iBhich  tkey  accordingly  didfWitk  the  comscnt  of  ^  ^^^^ 
tie  magitirates  who  had  nutde  iif  and  who  thereuponj  on  the  iavi  ^Hi^*u^l^aent 
ISth  o^  Awtuty  made  another  order,  which  is  the  order  now  ap*  of  both  parishes 
pealed  agBinst,  and  which  was  made  before  any  Sessions  had  inter*  before  the  time 
vened,  to  which  any  appeal  against  the  first  order  ooold  be  madei  of  appeal, 
Tbere  wvis  no  appeal  agahist  the  order  of  removal  to  L.  8.  —  Lx  ^^  ''^^ 
Blamc  J«     The  point  has  been  expressly  decided  in  Rex  v.  lAath'  j^moviiL  th™' 
rkydd*  {b)    It  was  then  shortly  urged  aninst  the  order,  that  how-  pauper  to  a  dif- 
ever  an  order  made  might  be  abandoned  before  execation,  it  could  ferent  parish, 
not  afterwards,  but  being  in  the  nature  of  a  judgment  executed,  it  was  held  good. 
eoald  only  be  reversed  by  appeal,  and  Res  v.  Chipping  Farring'  (a)  See  Rex  v. 
don  (c)  was  cited.  •*- Lord  Ellbhborough  C.J.    There  are  two  Norfolk, ;»««, 
•^y»  of  getting  rid  of  an  order,  one  by  consent  of  the  parish  in  JjTn^     ,j  om 
whose  favour  5  is  made  to  abandon  it,  the  other,  by  waiting  till  (*)^*«*»P*»^- 
the  time  of  appeal,  and  appealing  against  it  to  the  Sessions,  by  {c)Jnte,pls^. 
vdiom  it  may  be  quashed  if  not  supported.    Here  the  parish  in 
whose  favour  it  was  made,  finding  upon  further  information  that 
they  could  not  support  it,  very  sensibly  determined  to  abandon  it 
at  onoe  by  consent,  and  acted  accordingly.    And  what  objection 
can  diere  be,  as  Lord  Mamfield  observed  in  the  case  mentioned, 
to  a  parTf 's  abandoning  a  judgment  intended  (br  his  own  benefit* 
In  tbe  case  hi  SMeid  there  was  no  consent  of  the  party  in  whose 
fiivour  the  order  of  justices  was  made  to  vacate  it.— -Per  Curiam  s 
Orders  confirmed. 

Sa  2 
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OtteoTn-  90B.  Rmy.CaUetuU^  H.T.  STG.S*   dM.&&8S. -^  Opal 

inofAl  of  Mier  appeal  aoainst  mn  order  for  the  remoral-of  fVilUam  W^  Bdt^  hit 
**^d^"  to  ''"^'  and  their  two  children  from  Proton  to  Cattendl,  theSeniau 
^  t^eni^t  confirmed  the  order,  tubjecty  Ac*  In  ]8iO»  George  W^  the  ftthci 
of  Bootaltboiigh  of  the  pauper,  being  previously  settled  in  the  township  of  /.,  sod 
the  aon  be  not  the  pauper  being  not  then  emancipated,  occupied  a  tenement  k 
niyBed  in  the  C.  of  the  yearly  value  of  10^  and  upwards,  for  a  sufficieat  time  to 
*"^fg4y .  gain  asettlement*  In  1814  he  was  removed  by  an  order  of  tvo 
^^^^iSt^  justices  from  C.  to  /.,  which  order,  upon  appeal  by  the  inhabitisli 
making  it,  if  he  of/.,  who  endeavoured  to  show  a  settlement  in  C.  by  the  taldng 
hath  not  ac-  of  the  tenement  above  mentioned,  was  confirmed,  the  C^iarter  So- 
mured  any  fet.  giona  not  being  then  satisfied  of  the  value  of  the  tenement  At  the 
Gim^ffbt!^  time  of  making  that  order  the  pauper  was  emancipated,  batbsd 
own  ngD  ^^^  acquired  any  settlement  in  his  own  right.    And  it  was  insistod 

on  the  part  of  the  present  appellant  (the  township  of  C),  that  the 
above  order  of  removal  of  the  father  having  been  coofinned,  wss 
conclusive  as  to  the  son's  settlement,  so  as  to  preclude  the  reapoa- 
dent  (the  borough  of  Preston)  from  showing  a  settlement  in  C^  by 
taking  the  tenement  above  mentioned;  but  the  Court  were  of  a 
difierent  opinion.  —  Lord  Bll£Nborough  C.  J.  I  own  that  it 
appears  to  me  that,  in  conformity  to  the  rules  which  are  applicsUe 
to  juc^ments  in  other  cases,  we  ought  to  quash  the  order,  of  Sci* 
aions  in  this  case.  There  is  no  doubt  that  the  aon  is  privy  to  the 
ftther's  settlement ;  it  is  not  pretended  that  he  had  any  other  at  the 
time  of  the  adjudication  of  the  father's  settlement,  or  that  he  S6< 
quired  any  subsequently  to  it.  The  question  now  is.  Whether  the 
son's  settlement  is  to  be  governed  by  this  adjudication  ?  which,  ei 
it  is  a  matter  that  regar£  the  general  mumcipal  regulations  of  the 
realm,  is  of  universal  obligation  and  effect,  unless  fraud  be  tbovn* 
Thi8,then,  being  a  fiur  bofiajide  adjudication  on  the  subject  matter^ 
is  conclusive  as  to  all  the  world.  The  pauper  either  derived  s 
settlement  from  his  father,  or  he  did  not.  If  not,  this  adjudicsttoa 
could  not  affiect  his  settlement,  but  if  he  did,  then  is  his  settiemest 
determined  by  that  which  has  been  pronounced  with  respect  to  hit 
father,  to  which  he  is  privy.  — -  Batlst  J.  I  think  as  betirceB 
thesepartiesthe  order  of  Sessions  in  1814  was  conclusive  Thedif^ 
culty  I  have  felt  in  coming  to  this  result  arose  from  this  couider^ 
ation,  lest  we  should  thereby  bold  the  son  to  be  bound  b^  so  set 
to  which  he  was  not  a  party,  and  had  no  opportunity  of  giving  ^ 
answer.  But  this  difficulty  is,  I  think,  removed  when  it  is  reool* 
lected  that  this  is  not  the  son's  appeal,  and  he  might  have  appesled, 
if  he  had  been  prejudiced  by  his  removal.  If  he  had  been  die 
appellant,  I  should  have  wished  for  further  consideratioD.  Am 
the  case  now  stands,  it  appears  that  this  very  question,  as  to  the 
father's  settlement  in  C  being  in  contest,  it  was  adjudged  tbst  ha 
«  settlement  was  in  /.,  and  not  in  C,  and  so  far  I  think  that  adjc- 

dicatioo  was  conclusive  as  it  concerns  every  other  parish.  I  for* 
bear,  as  I  have  already  stated,  to  give  any  opinion  as  to  the  ^ae^ 
tion,  Whether  it  would  have  been  conclusive  i^nst  the  individnsl 
if  he  had  appealed  ?  —  Abbott  J.  The  justices  at  Sessions  iqipesr 
to  me  to  have  mistaken  the  law,  I  think,  therefore,  this  rule  ottght 
to  be  made  absolute.  It  is  important  that  this  question  should  be 
settled  on  general  principles,  rather  than  upon  mce.and  subtle  dm- 
tmctions.  Now  the  general  rule  is,  that  an  order  of  removal,  ^ 
firmed  upon  appeal,  is  conclusive  as  to  all  other  parishes,  srft 
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ngirdi  tht  lettlaBent  thereby  adjudicated ;  and  il  ii  immaterial 
'$»  it  reipects  this  general  rule,  whether  the  child  who  derives  the 
iettlement  from  his  fathier  be  named  in  the  order  of  removal  or  not* 
80 1  thhik  it  has  been  adjudged  in  other  cases.    As,  theo^  the  ad- 
judication in  1814  decided  that  the  parent's  settlement  was  dse- 
where  than  in  C,  this  was  conclusive  as  to  the  son's  settlement 
there,  unless  it  coukl  have  been  shown  that  the  father  acquired 
iQch  settlement  after  the  emancipation  of  the  son.  •—  Holrotd  J. 
I  am  of  the  same  opinion.    It  was  decided  in  Rex  y.  8i»  Mafy^ 
Ltmbdh  (a)y  that  an  order  of  removal  unappealed  from  was  con-  {a)AnUjB\*90i. 
ehnive,  not  only  as  to  the  settlement  of  the  persons  named  in  the 
order,  but  also  as  to  children  who  were  not  included  by  name. 
And  that  decision,  as  it  seems  to  me,  goes  to  the  full  extent  of  the 
present*    There  is  also  a  subsequent  case  of  Rex  v.  Afid^d^(i),  (6)^fii«,p1.904. 
where  tifeme  covert  having  been  removed  by  an  order  which 
described  her  as  *^  widow,"  against  which  order  there  had  been  no 
q>pealy  it  was  holden  condustve  not  only  as  to  her  settlement  but 
u  to  that  of  her  huslMind  also.    Gross  J.  observed,  that  <<  the 
^  question  was,  wliether  the  former  order,  by  which  the  pauper's 
**  wife  was  removed  to  A*  7*.*  against  which  there  was  no  appeal, 
^'  wss  conclusive  as  to  the  settlement  of  the  persons  removed  by 
''  the  order  then  in  question."    He  said,  *'  that  nothing  was  more 
**  convenient  in  every  part  of  the  law  than  certainty,  and  espe* 
**  cislly  in  cases  of  that  kind.    That  the  general  rule,  that  an  order 
^  of  Seraions  unappealed  from  was  conclusive,  had  been  admitted. 
^  And  that  the  Court  was  bound,  according  to  all  the  authorities, 
*  to  determine  that  the  former  order  was  conclusivei^not  only  as  to 
^  the  wife  but  as  to  the  husband  likewise."— La  Blavc  J»  also  quotes 
the  lame  general  rule  as  an  admitted  one,  and  remiu'ked,  that  xaRex 
V.  iS^.  Many 9  Lambeih,  though  the  woman  had  been  removed  as  the 
wife;  when,  in  fact,  she  was  not  so,  yet  it  was  holden  that  the  parties 
were  peduded  by  the  order  from  disputing  the  settlement  again 
upon  a  subsequent  removal.    These  authorities  appear  to  me  to 
be  decisive,  that  the  order  in  question  having  been  confirmed  on 
sppesi,  is  Mke  a  judgment  of  ouster,  conclusive  as  to  all  the  world^ 
tipon  the  point  of  the  fether's  settlement,  and  of  those  deriving  a 
settlement  from  him. — Orders  quashed. 

XIII.  Of  Remcnah  after  Appeal. 

909.  Honiton  v.  South  Beverton,  M.  T.  8  W.  S.  Co«J.401.—  TwojattkMoa 
Two  justices  removed  a  man  from  H.  to  S.    The  parish  of  S.  ap-  **>•  ^^  Wn« 
pealed,  and  the  Sessions  reversed  the  order:  now  two  justices  JI^^JJ^lj?^ 
°iA7>  by  order,  remove  him  io  H.  again ;  for  it  is  but  in  execution  jMraper  i,g^  i^   ' 
of  the  order  of  Sessions,  which  could  not  otherwise.be  done,  tbempoodeiit 
because  it  is  out  of  the  jurisdiction  of  the  Sessions.  parUi. 

910.  Harrow  v.  Rt^slip^  Af.  T.  10  W.S.  Satt.524.— The  pau-  The  parish 
per  was  removed  from  H.  to  R.    The  parish  of  A.  appealed ;  agaiDst  wMch 
and  upon  the  appeal  he  was  adjudged  to  be  settled  at  R.    The  5Il*PP?|l*  • 
parish  of  R.  afterwards  discovered  that  G.  was  the  place  of  his  ^^^^'  * 
last  legal  settlement,  and  sent  him  thither.    The  question  was,  oto^d^nn 
Whether,  after  the  adjudication  upon  an  appeal,  R.   was  not  seodijigUie 
estopped  against  all  the  world,  to  say  that  R.  was  not  the  place  of  pmiper  to  m 
his  last  legal  settlement  ?—  Holt  C.  J.    R.  is  estopped  to  say  ^^^  !«"*• 
otherwise ;  for  if  R.  had  not  been  the  very  place  of  his  last  legal 
settlement,  the  justices  must  have  sent  him  back  to  H.    This  is» 

3a  3  — 
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If  a  pauper  be 
ranoved  fiom 
A  to  B,  and 
the  puiahof  B 
neglect  to  ap- 
pea],  be  cannot, 
at  tbe  distance 
of  fonr  jearsy 
be  removed 
from  tk  third 
parish  to  tbe 
paruh  of  B, 
unless  it  ap- 
pears tbat  be 
bad  not  gained 
a  new  settle- 
ment 


An  order  of  re* 
moval  quashed 
for  want  of 
form  is  not 
conclusive  be- 
tween the  coo- 
tending  pa- 
rishes. 

See  S.  P.  Rex  9. 
St.  Andrew's, 
Holbom,  post. 


If  a  paup^  b« 
aettlec^  upon 
appeal,  at  A^ 
and  be  is  re- 
moved from 
tbeuQe  by  a  sub- 
sequent order, 
it  must  appear 
that  be  bad 
gained  another 
settlement. 
S.P.  in  tbe  case 
of  Little  Bti. 


in  effisct,  the  Mune  queitibii  agaid^  ma  Wlwfter  hfk  Mapy 
to  R,f  and  it  lias  been  already  determined  bf  Hie  JMtieei  m 
tbe  appeal,  who  adjudged  that  he  was  last  settled  at  £.  The  db^ 
termination  on  the  appeal  matt  be  final  and  ooDdmive,  olhtwiiai 
diere  would  be  no  end  of  things ;  and  the  ratlier  as  to  A^  bcctwe 
R*  was  party  to  the  suit  wherein  this  determinatioa  wss  made; 
and  yet  H.  may  be  estopped  where  he  ie  not  party  to  asuit.-r 
And  THjE  Cot7RT  held  the  adjpdicatien  final  as  to  iL  agSMt 
all  persons  and  places ;  but  as  to  H.f  (for  he  had  bee&'foiiMrt|f 
removed  by  them  tp  G.,  and  that  older  rerersed,)  they  vcis 
at  liberty  to  send  hiip  to  any  other  place,  and  were  not  wtopps4 
becanse  the  justices  on  the  appeal  did  not  adjudge  faisi  to  te 
settled  at  H. 

9^11.  Tkackham  t.  Findmt,  H.  T.  1«  W.  S.  &ii^.48a  -.  A  poor 
person  was  renoired  in  1694  from  W.  to  F.:  the  parish  of  f.dii 
not  appeal*  In  1700  the  man  came  to  T*y  and  T»  sent  lam  by  ss 
ord^r  of  two  justices  to  F.f  F*  appealed,  and  the  esder  was^ 
charged.  All  the  three  orders  being  now  brought  ap  by  catknuh 
it  was  moved  to  quash  the  order  made  upon  the  appeal :  sai 
it  was  urged,  that  F.  was  bound  by  the  first  order  mm  W*  lo 
them,  from  which  they  never  appealed,  with  respect  to  all  the 
worid,  and  are  concluded  to  say  uiat  the  place  of  his  test  Wgd  Kt* 
tiement  was  not  with  them*.  But  in  respect  of  the  distance  oftisM) 
THE  Court  said  they  could  not  tell  but  that  he  mi^t  have  gdaed 
a  new  settlement  at  T*^  and  that  that  might  appear  to  the  jutticei^ 
and  they  might  have  good  ground  to  discharge  the  order  of  tbe 
two  justices.  ^Then  the  counsel  offisred  to  produce  an  afidaTit, 
that  there  was  no  new  settlement  proved ;  but  tbe  Court  heldUiey 
could  not  examine  that  by  affidavit,  nor  inqvhre  thcraby  isi^ 
the  reason  of  making  the  order. 

91£.  Rex  v.  Bishopwxaitony  E.  T.  10  Am.  F6le^  ^B.  •-*  A  poar 
person  was  sent  by  two  justices  from  the  parish  c^  JSL  to  F.|  t* 
appealed  to  tbe  next  Sessions,  and  the  oraev  was  quashed ;  ibea 
one  of  the  justices  who  made  the  first  order,  with  another  jnitieei 
made  a  new  order,  and  removed  him  aoaln  from  B-  toF.s  miF* 
appealed;  and  the  Sessions  confirmed  the  order. •^ Kme :  We 
hope  this  is  wrong :  for  the  first  determination  at  tbe  Seaaioni  it 
final  between  those  two  parishes,  and  the  justices  had  no  power  to 
make  a  second  order^-^Psa  Curiam:  Unless  the  pauper  bad 
gained  a  new  settlement  in  the  parish  of  F*y  tbe  justices  cqiM 
mak^  np  new  order,  and  the  new  order  must  be  quashed.  —  Aa 
order  of  two  justices,  if  quashed  at  the  Sessions  upon  arf  appeal 
for  w|tnt  of  form  only,  is  not  conclusive  between  those  two 
parisheSi^ 

913.  AldeHon  v,  Felingtow^  M.  T.  4t  G.  L  AfSS,  — Two  jai- 
tices  made  an  order,  dated  th^  19th  of  Aprily  to  remove  a  maa 
from  Bf  to  A.^  which  was  set  aside  at  the  next  Sessions.  UfHn 
the  1st  of  Mau  next  another  order  of  two  justices  was  made  for 
the  removal  of  the  said  man  from  B^  to  Jl,  upon  which  there  wai 
no  appeal :  in  September  next  there  was  an  order  to  reoiore 
the  man  from  F.  to  A*  aforesaid.  The  Court  now  was  moved  to 
quash  the  third  order,  because  the  second  had  become  absolute, 
there  having  been  no  appeal  from  it.  The  counsel  on  the  otber 
side  agr^d  that  the  second  order  bound  all  persons  as  to  pre- 
ceding settlement ;  but  insisted,  that  it  ought  to  be  iatendedi  tbat 
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the  mn  Iiad  ratitd  a  fobtequent  lettteiBetit  at  A.  between  the  Umuo  «•  Somar- 
•eeood  end  third  orden.-^  Bat  ths  Codrt  held,  that  seeing  the  ^>  &<»•  ^39. 
ann  was  fixed  upon  A.  by  the  second  order,  if  he  had  gained  ^^^^^"^^ 
a  Bobtequent  settlement  in  A*  it  onght  to  ha?e  appeared ;  and  for  5^7^  ^^  „^ 
liMtt  reason  quashed  the  third  order.  West  PecUuiy 

Mk.  489.  ForU  397. 

914.  Munger'hnnger  w.  Warden,  H.  T.  18  6. 1.  Sdt  8t  Rem.  AgoodoRbr, 
1^-— Tvro  justices  removed  a  pauper  from  W.  to  M.  Thir  tbcraghqiMsbed 
fNurish  of  M.  appealed,  and  the  order  was  reversed  for  a  defect  in  •*  **»  SeMons, 
form;  bat  which  was  a  good  order.  Afterwards  they  sent  the  ]p^^^5[a- 
paooer  baclc.  Yet  the  order  being  good,  it  is  final,  and  a  bar  drewrHoUxmii 
to  all  subsequent  orders.  jMif,  ^  9Si. 

915.  Cirencester  v.   Coin  8i.  Aldmn\  H.T.  SG.2.  Burr,  ifanotdcrof 
&  C.  17* -—  The  paupers  were  removed  from  M.  to  Coin,  and  the  Sessions  be  di$- 
erder  of  removal  was  discharged  by  the  Sessions  on  appcnal.    The  charged,  yet  the 
jMresent  order  removed  the  same  paupers  from  C.  to  Coin.    And  it  ^^^^^^IJV^ 
appearing  to  the  Sessions,  on  appeal  from  this  last  order,  that  the  ^^^tt^^M^ 
paupers  were  sent  to  the  same  parish  of  Coln^  and  that  they  had  ^^apj^^^pa^ 
not  gained  any  subsequent  settlement  since  the  former  order  rithi  for  it  U 
removing  them  from  M^  they  also  discharged  the  present  order,  onlj  conduaite 
•*-LoRD  Hardwickb:   We  are  all  satisfied  that  an  order  of  ^jJJ**''*®"?* 
reversal  is  conclusive  only  on  the  parishes  concerned ;  and  not  on  "e^«»*«><"ng 
sH' other  parishes :  this  is  reasonable,  for  a  third  parish  may  be  able  ^'  Myntonv. 
to  ffive  better  evidence  than  had  been  given  by  the  former  parish ;   Stoney  Scrat- 
sod  why  should  one  parish  be  concluded  by  the  insufficiency  of  ford,28e]k. 
the  evidence  given  by  another?  It  may  be  collasive;  it  is  at  527. 

least,  res  inter  alios  acta,  and  should  only  bind  the  contending  par-  |r^^*S"S^ 
ties.— Lxc  J.  I  am  satisfied,  from  the  informatidh  of  a  eentle-  4^      *^^ 
man  who  iras  counsel  in  the  case  of  Kingston  Boto9ey{a)f  which  is 
differently  reported  in  Salkeld  and  in  Carthew,  that  the  true  report 
ef  it  is  in  Carthevo;  and  that  an  order  of  discharge  is  only  final 
between  the  two  contending  parishes; 

91a.  jBe:r  v.  Sarrati,  M.  T.  9  G.2.  Burr.  5.  C7S.—  Two  jus-  AD'apped  el- 
tioes  remoTed  Lofty  from  S*  to  A,  and  on  an  appeal  the  order  limed  cm  ee- 
was  quashed.    On  amotion  to  quash  this  order  or  Sessions,  the  countoftber^ 
connsel  fbr  B.  urged,  that  two  justices  had  before  made  an  order,  !J^q^,L"^ 
en  24«h  AprU  1794,  to  remove  these  paupers  to  B.;  and  B»  had  ^^^'^i^  not 
sppealed  to  the  Sessions,  and  their  appeal  was  allowed,  because  predade  the 
the  inhabitants  of  S.  did  not  produce  the  order;  and  the  inha-  reqxndent 
bitants  of  5.  were  ordered  to  pay  costs.    Notwithstanding  thi^  ^"'"^J!!!^! 
order  of  Sessions,  afterwards,  on  the  18th  July  1734,  two  justices  J^^^J^ 
removed  the  pauper  to  the  same  place,  which  they  had  no  power  i^^^  p^iSk 
to  do,  being  precluded  by  the  allowance  of  the  appeal.— ^  Lord 
Harowickk  :  This  is  no  objection  to  the  present  order  of  Sessions 

(a)  The  ofder  leuioied  the  pauper  that  h  miffht  be  qmnbed,  because,  upon 

from  Su  Michael's  to  Kingrton  Bow-  an  appeal  againat  the  fint  order,  the 

■cy,  as  to  the  place  of  his  last  legal  parish  of  Kiufnton  Bowsey  bad  been 

ietdement.     The  parish  of  Kingston  discharged,  which  could  not  have  been 

Bowsey  appealed,  and  the  order  of  re-  if  that  parish  had  been  the  last  legal 

■oval  waa  quashed*     The  pauper  af«  settlement  of   the  pauper.  —  Sed  per 

tuuaida  intruded  into  the  parish  of  Curiam:  The  order  made  upon  qypeal 

Bediugham  %  and  he  waa  removed  by  b  final  to  none  but  to  the  contending 

sn^  original  order  from  Bedingham  to  parties,  who  were  parties  to  the  appeal, 

Kingston  Bowsey.  This  last  order  was  and  not  to  strangers,  as  Bedingham  is    - 

'CBM'Ted  by  certiorari  into  the  Court  in  this  casct   Cai^t  515. 
of  King's  Bench,  and  it  was  moved 

3  A  ^ 
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be^lg  qoaabed  appn  the  merits  s  for  Umw^  the  i^  ii»  dMlcwhrie 
the  Seauonsy  upon  an  appeal* .confirm  ao  order  of  tvo  jiMliee^  it  ii 
final  upon  the  parish  coargedy  as  to  all  parisbes  whatsoever ;  mi 
'    when  they  discbarge  the  order  of  two  justices^  it  only  binds  m 
between  the  two  contending,  parishes ;  yet  the  order  of  Seisioiii 
now  before  us  is  not  within  that  rule.    Fi>r  this  order  only  sllowi 
the  appeal ;  and  an  allowance  of  the  appeal  is  Do.quasbiag  of  ihe 
^rder  of  the  two  justices.    The  Sessions  only  declare  that  tbe 
appeal  was  proper;  and  then  give  costs  against  the  pariah  of 
S*  for  not  producing  the  order ;  but  there  is  no  judgm^t  of  tbe 
Sessions  one  way  or  the  other*    Afterwards  there  is  another  order 
made  by  two  justices ;  and  an  appeal  from  it ;  and  tbe  merits  si% 
by  consent,  adjourned  to  a  subsequent  Sessiona. 
If  a  certifltate-       917.  Rex  V.  OsgathorpCy  E.  T.  19  G.  2.  Burr.  S.  C  261.— The 
maDberemoved  paoper  was  a  certificate-man  from  O.  to  D.;  there  had  been  a 
H^^  ^1^       former  order  of  removal  from  D,  to  0^  before  the  pauper  became 
abW^  and^      actually  chargeable ;  which  order  had  been  appealed  from,  and 
order  on  appeal  ^^d  been  discharged  generally  on  appeal ;  at  tbe  time  of  aiaking 
tie  reversed,  yet  the  second  order  of  removal,  the  paupers  were  become  actosUy 
this  shall  not      chargeable  to  the  parish  of  D* —  Ths  Court  :  An  order  of  See- 
coQclude  tiic       sions  discharging  an  order  of  two  justices  is  final  between  the 
^  from  re^    Same  two  parishes ;  and  an  order  of  Sessions  confirming  an  order 
moving  him  to    of  two  justices  is  final  to  all  the  world,  where  tbe  circumstaaoei 
the  certificating  remain  the  same.    But  this  rule  does  not  hold  where  they  are  not 
pari&h,  after  be    the  same.     We  must  give  our  judgments  upon  the  facts  stated  is 
becomes  actual-  ^^  present  special  order  of  Sessions.     Now  this  last  order  of  Ses* 
&C  3u?.  ^      ^^"^  states,  **  that  he  did  not  come  by  certificate  from  0.  toiX, 
1256.      '         **  ^^^  ^^^^  ^'^^y  ^^  ^^^  become  actually  chargeable.*'    If  then* 

fore  the  state  of  the  case  now  returned  was  not  the  former  cs^i 

then  the  first  Sessions  have  not  determined  any  thing  about  tbe 

present  case.    It  appears  plainly,  that  the  first  order  was  a  ra* 

moval  of  these  paupers,  as  lUieltf  to  become  chargeable  ;  the  latter» 

as  persons  under  a  certificate  actually  become  chargeable*   Indeed, 

we  are  not  at  liberty  to  presume  righta  accruing  subseqaeDtly« 

unless  they  appear ;  but  here  it  does  appear  that  the  right  did 

plainly  accrue  subsequently^  by  their  actually  becomii^  cbain^ 

able.    The  other  three  judges  concurred,  for  the  same  reaisoii 

Tliey  held  the  two  Sessions*  orders  to  be  very  consistent  eacb 

with  the  other.    The  former  Sessions  might  disdiarge  the  forma 

original  order,  because  the  paupers  were  not  actually  chargeaUs; 

and  the  latter  Sessions  might  confirm  the  latter  original  order,  be* 

cause  they  were  become  actually  chargeable. 

If  a  pauper  be         ^}  ^'  ^^^  ^-  Bradenham,  E.  T.  29  G.  2.  Burr.  S.  C.  394*  —  Two 

rasovcd  from     justices  made  an  order,  dated  30th  December  1754^  to  renew 

AtoB,andon     John  Saunders,  and  Sarah  his  wife,  and  their  four  children,  fron 

appeal  tbe  order  T.  to  B.g  which  order  the  Sessions  dueJiarged.    Two  justices 

^^la^^S^dt  "***®  another  order,  dated  28th  March  1755,  for  the  remevsl  of 

Amay^^ve    ^^^^^  Sounders^  the  wife  of  John  Saunders,  and  their  four  children, 

thepaupertoB,    ^^^'^  ^*  ^^  ^*9  which  last  order  the  Sessions  confirmed, ^-'^^ 

ithe^Urwards   CouRT  was  of  opinion,  that  afker  an  order  of  removal  is  quashed, 

gam  a  settle-      the  pauper  cannot  be  removed  a  second  time  from  the  same  piece 

Mridi'"  *****       ^  ^^^  *"™®  place,  without  shotoing  a  new  settlement ;  that  even  tf 

&C.S«yer,285.  ^^^f  ^ad  been  time  to  gain  a  new  settlement,  the  Court  would 

hot  intend  or  presume  it,  but  it  must  be  specially  stated :  that  an 
order  is  final  upon  the  same  parish,  who  obtained  (he  first  reoJQvJi 
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iTqMdied,  u^  appeal,  od  the  iMrits ;  fdr  ibftt  an  ikit0t  qoaihadl 
«ipoii  the  marits,  on  appeal,  is  conclusive  between  the  two  parithet ; 
md  ifeoafirmed  on  the  merits,  it  is' final  and  condusive  upon  the 
appealing  parish  against  all  the  vorid ;  and  that  therefore  this 
order  is  conclusive,  unless  a  new  seulement  appears  to  have  heen 
gained ;  for  if  a  new  cause  of  removal  is  acquired,  they  may  be  re« 
.  moved  agaro,  but  not  otherwise. 

919.  Rex  V.  Bentlevy  E.  T.  SO  G.  &  Burr.  S.  C.  ^^.r^Pickerihf  An  order  of 
iras  hired  and  served  for  a  year  in  BenUevj  and  before  the  then  removal  du- 
last  General  Quarter  Sessions  was  reroovea  by  proper  order,  from  charged  docs 
Basterley  to  S-,  as  the  place  of  his  last  legal  settlement ;  which  ^^^  * 
arder  of  removal  was  quashed,  upon  an  appeal,  by  the  then  last  f^^  dbowing  a 
General  Quarter  Sessions.     After  the  said  last  Sessions,  the  pau*  settlement  in 
per  being  removed  from  Baxterley  to  Benileyj  BenUey  appealed^  the  same  pariah 
and  oiered  to  prove  a  settlement  in  &,  by  a  hiring  and  service  gained  1116119- 
for  a  year  in  S.,  b^ore  the  said  last  Sessions,  but  subsequent  to  ^^  ^b^" 
die  said  hiring  and  service  in  Bentley;  bat  the  Sessions  refused  \^  ^^^  ^^^ 
to  go  into  it,  t^ing  of  opinion;  that  the  determination  of  the  Court  ditcfaarged, 
St  the  said  last  Sessions  was  final  and  conclusive,  so  diat  no  evi*  tfaougb  prior  to 
dence  could  be  given  by  the  hamlet  of  BenUey  of  a  settlement  in  ***«.5f*^**^ 
8.  prior  to  the  said  last  Sessions.    It  was  ok^ected  that  this  opi-  ^j^^^^^^!^ 
nton  was  erroneous ;  it  being  a  settled  distinction,  that  though  an  ™"*'*' 

order  of  con/irmaiion  is  conclusive,  and  binds  all  the  world,  yet  an    ' 
order  of  reversal  or  discharge  is  only  conclusive  between  the  two 
psrisbes  concerned,  but  does  not  bind  a  third  parish.  — Ths 
CooaT  unanimously  agreed  to  this  distinction,  and  said,  that  it 
hsd  been  long  ago  fully  settled  and  established,  and  with  very 
good  sense  and  reason,  and  upon  right  and  just  principlea ;  for 
irficre  the  order  of  removal  is  confirmed  upon  appeal,  and  the 
psuper  theoreby  fixed  upon  the  parish  appealing,  such  pari^  so 
charged  was  party  to  the  litigation,  and  has  been  fuUv  beard,  and 
the  law  baa  run  its  course  as  to  them,  and  therefmre  the  determine 
ation  is,  and  it  is  reasonable  that  it  should  be  conclusive  upon 
thenif  as  to  all  the  world,  and  all  the  world  may  take  advantage 
of  it$  but  where  the  order  of  removal  is  vacated  and  discharged, 
the  two  contending  parishes  are  indeed  estopped  and  concluded 
bv  the  determination ;  but  no  third  parish  is  estopped  or  concluded 
thereby,  for  the  point  has  never  been  determined  as  to  them,  who 
wcte  no  parties  to  the  former  litigation,  or  have  ever  been  heard 
at  ail.    Now  in  the  present  case  (as  Lord  Mansfidd  observed) 
there  is  only  a  negative  opinion,  in  a  litigation  between  Baxterhy 
snd  S;  that  the  pauper  was  not  settled  at  S.;  but,  notwithstamU 
ingthisy  though  Baxterley  might  not  be  able  to  show  that  the  set- 
tlraient  was  really  at  S.^  yet  Bentley  may  be  able  to  give  stronger 
evidence  than  Baxterley  could,  and  may  be  able  clearly  to  prove 
it.    So  in  the  case  of  Coin  St.  Aldtoin's  (a),  that  was  negatively  (a)JfUe,p\.S2U 
determised  not  to  be  the  settlement  of  Mary  Coats,  in  a  litigation 
between  Mirtety  and  Coin  St.  Aldmn*^ ;  from  the  former  of  which 
places  the  two  justices  had  removed  her  to  thfe  latter,  and  their 
order  was  discharged  on  appeal ;  but  two  other  justices  made  a 
subsequent  order  to  remove  her  firom  Cirencester,  a  third  parish, 
to  the  parish  of  Coin  St.  Akhoinr  without  her  having  gained  any 
setofement  there  subsequent  to  the  former  order,  and  the  Sessions^ 
i^n  appeal  from  this  second  order,  dischiurged  it;  and  Lord 
Bardwtcke  said,  that  the  distinction  now  laid  down  was  clearly 
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ft6ltlad»  and  he  hdd  it  to  be  4  leeaotiable  iMie;  and  be  addadtbt 

reason  for  Uy  namely»  be€auBe  a  tliird  parkh  might  be  able  to  ciit 

better  and  stroeger  evidence  thin  the  former  pamb  could  prodwi 

to  charge  the  parish  to  which  the  pauper  had  been  antecedentlj 

removed  by  the  discharged  order ;  ana  if  the  third  pariah,  that  ii 

to  sajy  anj  other  parish  into  whiob  the  patt|>er  should  comet  lad 

such  stronger  evidence,  they  ought  to  be  at  liberty  to  we  it,  liaee 

all  the  former  transaction  was  rer  inter  aUo$  acUu    Therefore  tbe 

case  of  Coh  Si.  Aldum'%  and  the  reascm  of  it  are  dedstve  ia  the 

present  case* 

AAorder  92a  RexY.Leigh^M.T.l9G.S,  Grtf.5a— Two jiwticet^bjT 

^putthed  B  final  order,  removed  A.  C,  wife  of  R.  C,  and  their  four  chUdreD,  fin» 

between  the       £,  ^o  L.     The  Sessions,  cm  apneal,  guoAed  the  order.    IVs 

P*^^  other  justices  removed  R*  C,  A^  his  wife,  and  their  four  childrai^ 

from  the  same  parish  to  the  seme  pariah.  The  Sessions  on  apped 
confirmed  this  order.  These  orders  were  removed  by  cerf tomri 
but  it  was  not  suggested  that  any  act  had  been  done,  in  the  is* 
terval  of  the  two  orders  of  justices,  to  vary  the  ri^t  of  settlemeat 
of  the  paupers.  —  Rous  moved  to  quash  the  last  order  of  juetieei, 
and  the  older  of  Sessions  confirming  it,  upon  the  ground,  thst  n 
order  quoihed  on  appeal  is  as  conclusive  behoeem  the  parties,  ai  aa 
order  confirmed  is  against  the  imrld:  and  now  Wallace,  apon 
(a)^ji<e^pL895.  fhe  authority  of  Rex  v.  Hinxwortk  (a),  acknowledged  that  tbeie 

orders  could  not  be  supported.    And  both  orders  were  quashed. 
An  order  of  re-       9QU  Rex  v.  St.  Andrem,  Hdhom^  E.  T.  S6  G.  S.  6  T.  12.618.- 
moTsl  quashed    gy  ^  order  of  two  justices  dated  24th  July  179i  (aet  £»rtfa)  die 
^^^^^^^   settlement  of  M.  C.  was  adjudged  to  be  in  the  parish  of  8t.A^ 
the  piurtkl        ^^  ^®  ^^  directed  to  he  removed  from  Si.  A.  to  A.    By  virtae 

of  which  order,  Af.  C  was  aeeordingly  removed  from  St.  J.  to  A* 
Upon  appeal  it  was  ordered  that  the  said  last-mentioned  erder  ftr 
we  want  of  a  proper  adjudication  of  the  last  legal  aettlemcat  of 
tlie  pauper,  which  was  apparent  on  the  face  of  it,  should  be 
quashed ;  and  die  same  was  accordingly  quashed.  After  whicii, 
on  the  25th  January  1795,  the  present  order  waa  made,  whereby 
two  justices  removed  M.  C  and  her  illegitimate  child  &  from  St. 
A.  to  N.;  up<Hi  appeal,  the  Court  were  of  opinioo  that  the  Mid 
Af •  C  and  her  illegitimate  infant  child  ought  not  to  have  beca 
removed  from  Si.  A.  to  JV.,  becaoBe  the  first  warrant  and  jodig- 
ment  of  the  said  two  justices,  dated  fi4th  JWv  1794y  having  beea 

auashed  as  before  mentioned,  was  binding  and  condorive  betveea 
le  two  said  parishes ;  and  therefore  they  ordered  that  the  oal 
last  warrant  and  judgment  of  the  said  two  justices,  dated  £lit  Jo* 
nuary  1795,  be  quashed,  and  the  appeal  allowed.— Corns,  is 
support  of  the  order  of  Sessions,  contended  that  the  first  order  of 
removal,  having  been  qnashed  on  sfpeal,  was  condosive  betweoi 
the  two  parishes ;  and  therefore  the  adjudication  of  the  SesROOS^ 

(6)<ifii^pl.9i2.  upon  the  last  order  was  proper.     In  Rex  y.  Bi$kapnabon(h)f  '^ 

was  held  that  an  order  of  removal  qnashed  for  want  of  form  wtf 
not  conclusive  between  the  contending  parties ;  but  this  has  been 

(c}^fi/e>pl.9i4.  over-ruled  in  latter  cases.    In  Munger^hunger  v.  Wardea  (c)y  s 

pauper  having  been  removed  from  W.  to  Af.,  upon  appeal  the  oidff 
was  reversed  for  a  defect  in  form,  but  whidi  was  neverthdev  a 
good  order.  Afterwards  the  pauper  was  sent  back ;  yet  the  older 
being  good  it  was  held  final,  and.  a  bar  to  all  subseqaeat  ordeit* 

(rf)^nte,pl.920.  And  finally  in  Rex  v.  Leigh  (rf),  which  was  the  last  caec  on  l» 

20 
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subject,  A.  C.  wife  of  A.  C.>  and  their  four  children,  were  removed 
by  an  order  dated  25th  April  1778  from  E.  to  I..  The  Seuions 
on  appeal  quashed  the  order.  Afterwards  two  other  justices,  b^ 
order,  dated  22d  Julv  1778»  removed  R.  €.,  A.  his  wife,  and  their 
four  children,  from  tne  same  parish  to  the  same  parbh,  and  the 
Sessions  on  appeal  confirmed  tne  order*  These  orders  being  re- 
moved by  certiorari,  it  was  moved  to  quash  the  last  order,  upon 
the  ground  that  an  order  quashed  on  aijppeal  is  as  conclusive  be- 
tween the  parties  as  an  order  confirmed  is  against  the  world.  And 
Wallace,  upon  the  authority  of  lU*  v.  Hinxnorih  (a)^  where  {fl)Anu,^\.B9S. 
it  was  held  that  aO  order  tmappealed  from  is  conclusive,  acknow- 
ledged that  the  last  order  could  not  be  soroorteds  aad  the  Court 
adjudged  accordingly.  —  Loro  Kekvom  C.J«  said,  that  as  the 
first  order  in  this  case  was  quashed  fiM^  defect  of  form,  whi^h  ap- 
peared by  the  minute  of  the  SesaioB8»  it  was  essentially  diferent 
from  the  last  case  cited,  where  the  order  was  quashed  geaeraUy, 
which  must  be  taken  to  be  on  the  merits.  And  it  is  undoubted 
law,  that  if  an  order  of  removal  be  quashed  for  form,  it  does  not 
conclude  the  parties. 
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CHAPTER  XII. 

APPEAL  TO  THE  SESSIONS; 

L  The  Authority  of  the  Sessiom. 
II.  Who  may  appeal. 

III.  Notice  y^AppeoL 

IV.  The  Smioni  to  tohich  it  must  be  made* 
V.  W  Adjournment. 

VI.  Vf  stating  a  special  Case. 
VII.  The  Superintendancy  of  the  King's  Bench. 
VIII.  Of  Costs  and  Charges. 
IX.  Of  Certiorari. 
X«  (}f  Evidence. 

I.  The  Authority  of  the  Sessions. 

See  stats.  5  G.  2.  c,  19.       16  G.  2.   c.  18.      54  G.  3.  c.  84. 
59  G.  3.  c.  28.    1  G.  4.  c.  36. 

Tbe  SeMoiii  922.  Jl^^  ▼•  Bondy  M.  T.  2  Jac.  2.  SAotv.  503.  —  An  order 
bare  do  ftutho-  was  made  at  the  Quarter  Sessions  for  the  coanty  of  & 

1^95^"^®*"^  removing  the  defendant  and  his  family,  as  paupers,  to  the  pariA 
o^mal  Older  of  ^£  ciapham^  as  to  the  place  of  his  last  settlement,  unless  be  gsve 
&P.  sSalk.  security  to  save  the  parish  of  M.  harmless.  The  order  being  re- 
479.*  moved  by  certiorari,  Shower  moved  to  quash  it,  because  tbestS' 

tttte  of  13  &  14  Car.  2.  c.  12.  provides,  that  tf  any  persons  think 
themselves  aggrieved  they  miebt  append  to  the  nest  Quarter  So- 
fa) See  the  ceie  sions,  and  here  they  go  per  stutum  to  the  Sessions  (a),  and  obtain 
of  Rex  p.  Yar.  a  conclusive  order,  by  which  the  parish  of  Clapham  is  deprived  of 
l?cie,pott,  the  appeal.  —  The  Court  held  that  the  Sessions  could  not  make 

pU  737.  mj  original  order  of  removal ;  and  the  present  order  was  therefore 

quashed. 
Tbe  SeHioM,  923.  Rex  Y.  CoUiton,  E.T.  ^W.  &  M.  Carth.  2Zi.^  Two  joi^ 
on  hearing  an  tices  of  peace,  Scc.  reciting,  that  upon  hearing  the  parishionen  of 
appeal  against  ff,^  A.^  and  C.^  concerning  the  last  settlement  of  one  Hu/iq 
an  order  of  re-  ^^^  residing  in  H),  it  appeared  to  them,  that  the  said  Hwfieg 
j^^ U^pailr  "^^  *«»^  legally  settled  at  A.,  therefore  they  order  him  to  be  rc- 
ner  to  be  settled  moved  thither.  A.  appealed  to  the  Quarter  Sessions,  where  the 
m  any  of  those  order  was  repealed ;  and  the  Sessions  farther  ordered,  that  Hw^ 
parisbesthatare  ghould  be  removed  to  C,  as  being  legally  settled  there ;  but  their 
pardes  to  the      order  did  not  recite,  that  C  was  heard  upon  the  appeal.    And  now 

it  was  moved  to  quash  the  last  part  of  tnis  order  of  Sessions ;  finti 
because  it  was  an  original  order  as  to  C,  and  so  theyiure  deprived 
of  an  appeal,  which  is  given  by  the  statute  ;  and  the  Sessions  oogfat 
only  to  have  vacated  the  first  order,  and  not  to  have  made  any 
order  on  C  ;  for  by  this  means  C.  is  charged  without  any  remedy, 
notwithstanding  they  could  make  it  appear  that  Hurley  bad  a  later 
settlement  in  any  oUier  parish  whatsoever,  for  that  tnis  order  of 
Sessions  is  positive  upon  them. — Sed  non  allocatur;  because  it  ap- 
I>eBr8,  that  C.  was  a  party  to  the  first  order  made  by  the  two  jus- 
ticesi  and  so  by  consi^iuence  to  the  appeal ;  wherefore  the  S^tnoos 
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mifffal  veil  aetde  him  upon  them,  became  by  the  iqvpeal  C*  was 
before  the  Sessione :  sedu^  if  C.  had  not  been  a  part3F  to  the 
original  orderi  but  mere  straoffers ;  for  then  the  Seioions  could  not 
charge  them,  as  not  being  before  the  Court* 

9d4.  Res  V.  HartfiMf  E.T,   itJV.&M.   Carih.  22li.  ---Two  T^  Smmow 
joBtices  made  an  order  of  removaly  from  which  order  the  pauper  ^^317^^  *" 
appealed ;  and  the  Sessions,  without  expresslj  vacating  the  order  i^^^g^^yg^  ^ti^ 
of  two  justices,  made  an  order  to  return  the  pauper  to  the  parish  pUcatwtu 
from  which  he  was  remoTed*    It  was  objected,  that  the  authority  Comb.  478. 
of  the  Sessions  extends  only  to  vacate  or  affirm$  and  therefore  that 
this  was  a  new  and  original  order,  which  they  had  no  power  to 
make.  —  And  Holt  C.J.  was -of  that  opinion.    But  two  judges 
against  him ;  for  that  Che  Sessions'  order  does  vacate  the  order  of 
the  two  justices  Inf  im^kation^  and  that  is  sufficient  in  this  case, 
iiad  upon  their  opinion  the  order  was  confirmed. 

925.  Rex  v.  Cud^Md,  H.  7.  8  ^.  S.  2  Salk.  477.  —  Ann  Talhy  TU  Setsions 
WS8  by  order  removed  from  C.  to  B. ;   and  this  order  being  ap*  cannot  at  a  m^ 
pealed  from,  was  confirmed  at  the  Sessions ;  but  the  Sessions  after  ^^v^^  tetmm 
Chat  made  an  order  of  review,  and  quashed  the  former  order  of  Ses-  ^^^^  "^^ 
sio^  because  made  by  surprise.  —  £t  pbr  Curiam  :  The  order  of  on  wbidi  they 
reriew  must  be  quaabed ;  for  the  justices  have  no  power  after  the  determined  at  a 

irst  Sessions.  prtce4m§iemum,      Comb.41S*  SeeSStr.1168. 

9S6.  Rex  V.  OetioMand  Woking,  E.  7*.  8  fF.  d.  2  Sott.  472.  — An  The  Seinons 
order  was  made  upon  appeal,  setting  forth,  that  by  the  order  of  two  ™*7  ^^^^^^"^1^ 
jostices,  upon  a  controversy  before  them  between  the  parishes  JfJ^,^j^t 
of  Waking  nnd  O.,  a  poor  person  was  removed  to  O..-  and  that  ^  cannot  to- 
upon  complaint  of  the  churchwardens  of  O^  the  Sessions  ordered  penede  an  ori- 
their  order  to  be  eupeneded^  and  that  the  person  should  be  re*  ginal  order,  and 
moved  to '«  Waking  aloresaid."  And  it  was  objected,  that  the  act  of  ™^  •  »«^ 
parliament  only  gives  the  Sessions  power  to  affirm  or  quash,  but  aj^^'^'^ga  ^g 
not  to  supersede  an  order,  or  to  suspend  it  for  a  time;  and  5 Mod. 208. 
that  the  case  before  them  beiuff  for  the  parish  oF  Woking,  an  And  see  the 
order  made  by  them  for  ano£er  parish  not  concerned,  viz.  tame  point  in 
the  parish  of  Wakings  must  be  void,  and  that  the  word  <<  aforesaid"  ^^"^*  *^^^' 
would  not  help  it,  because  O.  was  the  parish  last  mentioned.  ~*  ^^^^^'  ^^^ 
Per  Curiam  :    Superseding  is  not  a  proper  word,  for  there  is  a 
dilFerence  between  a  supersedeas  and  a  repeal  •*  a  commission  of 
eifer  and  terminer  that  is  superseded,  may  be  revived  by  procedendo, 
without  granting  anew  commission ;  but  that  cannot  be  in  the  case 
of  a  repeal,  though  this  word  is  commonly  used  by  justices  of  peace 
npon  such  occasions ;  and  then  there  is  a  plain  difference  between 
Waking  and  Woking,  for  by  what  appears  there  may  be  two  dis* 
tbct  parishes.    But  no  judgment  was  given,  for  the  cause  was  re« 
Cerred  to  a  judge  of  assize. 

927.  Rex  v.  Amner,  M.  T.  SW.S.2  Salk.  475.-*  The  case  was,  TheSesHonion 
at  the  complaint  of  the  churchwardens  of  21,  to  two  justices  of  the  discharging  an 
peace  of  the  said  county,  concerning  a  poor  man  and  his  wife ;  they  <>rder  of  re- 
the  said  justices  adjudged  him  to  be  last  legally  settled  at  Terrent^  ^^thfi^. 
K^  «*  upon  which  they  appealed ;  and  there  it  was  ordered.  That  it  per  to  be  wmt ' 
app^annff  to  the  Sessions  that  he  was  last  settled  at  A.,  therefore  back  to  the  ras- 
taey  discharge  Tirrin-C,  and  order  the  poor  man  to  be  removed  pondentpariab; 
to  A.    This  was  quashed  upon  the  motion  of  Gould,  because  this  ^5  ^  cumot 
was  to  make  an  original  order,  which  the  justices  at  Sessions  have  ^"emit  in  a 
no  power  to  do;  they  might  have  reversed  the  first  order,  and  third  parish. 
ordered  the  party  to  be  carried  back  to  Terrent- K^lmi  they  could 
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mot  reoidve  Ike  pflft j  ta  Af  a  diiid  jpiriafat  ute  wtt  vo  wayg  eon* 

Qerncd  in  the  order  or  sppMl ;  and  if  they  are  really  chirgiabte 

with  it,  it  maat  be  at  toe  ceaiplaint  of  Tentnt-K,  to  two  juitieei 

of  the  peace. 

TbeSoidoM  928.  Sex  r.  MUveHom,  £.  T.lAnn.  Mod.  10. <^ Upon  in ap- 

^"^     ^  Iw  P^  ^^  ^^  SoMioDt,  they  nuide  an  order  that  the  first  order  sboM 

fffaf^^Hhy  ^  quaibed^  and  the  party  aent  to  the  pariah  fran  whence  he  wai 

HonitoB  0.        thereby  removed*    It  was  agreed,  that  the  justices  of  the  Scsriom 

Souih  Bercr-     had  only  power  to  affirm  or  qoash  the  fomnr  orders,  hot  not  to 

ton,aftfff,pl.909.  make  a  new  one ;  but  because  an  order  asay  be  made  good  in  part 

and  void  for  other  part,  that  part  which  ordered  the  poor  penoa 
to  be  sent  back  was  quashed,  and  the  rest  confirased* 
The  Scnioiis  929.  SL  Andrea,  Holborm,  v.  St.  ClemeMt  DanoOr  M.  T.  S  ilaa. 

cannot  make  a  2  So/il.  494.  —  The  Coart  of  Qnarter  Scasiona  of  AriiAaef€at  Biads 
new  order  Taca.  ^  ^^^^^  ^^  afterwaida  the  same  Scasions  yacated  it  by  a  tab- 
Jti^Jt'mf  aequent  order,  and  a  certiorari  being  broogfat,  both  orders  were 
dme  during  returned  thereon.  —  H01.T  C  J.  You  ahould  not  have  retarad 
the  HOBe  Sea-  the  vacated  order,  but  only  the  latter*  Tbiaiaas  if  we,  disKkiag  our 
^^**  judgment,  should  the  same  terns  make  an  entry  of  two  differest 

judgments,  and  return  both  upon  a  writ  of  erroTy  which  oogbt  est 

to  be :  the  Sessions  is  all  one  day,  and  the  jvaticea  may  aher  dicir 

judgment  at  any  time  while  it  continues.   Thus,  at  the  Old  BaUq^ 

you  see  judgment  de  painfirte  et  dure  given^ ;  asKlyet,  if  the  psrty 

win  plead,  we  will  set  aside  that  jud^mcst,  and  admit  bin  fit 

plead. 

Or  cofdSrm  an        930.  BaUereea  t.  Weethenny  E.  T.  10  WUl.  3.  BMod.  396.— Twt 

order  that  has     justices  made  an  order  to  rensore  a  poor  num  frcsn  W*  to  B» ;  tbe 

b«°  i^T'^'^y  parishioners  of  B.  appealed  to  the  Sessioaa,  and  the  order  of  the 

tteS^m^    two  justices  was  set  aside ;  afterwards,  hot  in  the  same  Seni(Na» 

upon  allegation  of  comnel,  the  Sessions  superseded  their  fint 
order,  ana  confirmed  the  order  of  the  two  justices ;  and  op<ak  t 
notion  made  to  this  Court,  it  was  allied,  that  the  record  was  it 
tfie  breast  or  the  Court  during  the  whole  Sessions*  and  therefiNC 
they  might  lawfully  supersede  their  own  onder.    To  wliieh  it  vii 
answer^,  that  they  having  once  executed  their  authority,  caQO«t 
set  it  up  again.  <--•  Thx  Couar  affirmed  the  second  order  of  Ses- 
sions, and  quashed  the  last. 
Hie  SetsioM, if      931.    Rex  v.  the  JuiUeee  of  WetimoreUmd,  T.r.8ft9G.i 
tbe  magistraies   ^  Ses$.  CUu.  S32.  ^  Order  of  two  justices  of  the  boroagk,  for  i»- 
P*^^^^^    Boovhig  a  poor  famfly.    Appeal  to  the  Sessions  of  the  cmaitjh^ 
Mnu^^ke      ^^^  o°^y  ^o^  justices  being  present,  who  were  equally  dtfiM 
any  older,  but    no  determination  was  made,  nor  the  appeal  adjourned.  Maxdemu 
ought  to  enter    directed  to  all  the  justices  of  the  county  in  general  to  prooeedos 
cofi/tnfloimvtiU   the  appeal.     Return,  that  at  such  a  Sessions  apoeal  was  lodm 
^n"*in  ^r    *^^  ^  ^^"^  justices  only  attended,  two  whereof  were  interoted 
dMidt^^  Court    ^  ^^  question,  the  other  two  were  divided  in  opinion.    This  w 
nay  again  pro-   tot  Out  m  the  paper ;  and  it  was  agveed  on  ail  bands,  that  the  le- 
<Md  on  tbe        tum  was  very  oda,  and  not  to  be  supported. — AanBrfbrthe  joitica 
•PP«^  said,  that  this  writ  of  mandxmiu  was  bad,  and  ought  to  beqotsbj^; 

for  that  it  does  not  appear  that  the  iqppoal  was  belbre  them,  ssd 
that  for  aught  qipeara,  the  mamdamue  reqtures  the  jnrtioes  to  ^ 
an  impossible  thing,  vu.  to  proceed  on  an  appeal  aot  beibre  tke^ 
since  the  appeal  being  lodged  at  a  former  Sessions  was  not  car 
ttnued  over  to  the  subsequent  Sessions,  and  therefon  ^^^^ 
gone.  —  Robinson,  on  the  other  side>  said>  that  it  was  aot  itfv 
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in  writs  of  fntuuUumu  to  set  out  oontinuaneet;  and  that  if  asj 
such  thiog  had  happened  as  alleged^  the  fault  was  in  the  justices^ 
who. ought  to  have  odjonmed  the  appeal*  till  by  the  coming  of 
move  justices  the  matter  might  have  been  determined. -— The 
Chikf  Justiob  :  The  question  n,  Whether  diere  is  a  possibility  ol 
the  justices  proceeding  in  this  appeal  ?  for  if  there  be  not,  there 
would  be  a  failure  of  justice  in  this  respect,  and  an  information 
ought  to  go  againat  the  justices  who  were  at  the  Sessions ;  but  I 
should  be  glad  to  know  whether  it  ia  usual  to  set  out  contiAuancea 
ID  these  writa  of  mandamui.  •—  Abnbt  said,  that  in  the  case  of 
Rex  T.  St.  Marifs  in  Shrewsbury^  the  Court  inclined  to  make  a 
rale  on  the  town  clerk  to  return  continuances;  but  determined 
nothing  finally  in  that  case,  for  that  they  submitted  to  amend  the 
return,  —  Thr  Cribf  Jumcs :  Let  the  case  stand  over ;  and  Sir 
T.  Abnby  will  advise  his  clients  to  proceed  on  the  appeal,  or  to  re- 
turn continuances :  and  the  Court  seemed  at  length  ipclinabie, 
if  they  did  not  comply,  to  grant  a  peremptory  tnandamma^ 

d32.  Rex  V.  Preston,  E.  T.  9G.%  Burr.  S.  C.  77.  — Two  jiis^  The  rathoritjr 
ticea  removed  the  children  of  T.  Harriton  deceased,  from  D.  to  P.;  ^  *«  Sesdont 
and,  on  appeal,  the  Sessions  confirmed  the  order  generally,  not  !*^"^^^ 
caring  to  state  a  special  case.    The  counsel  tendered  a  Ml  of  ex-  %^^^ 
etpkong  containing  the  case.  -—  The  single  question  was.  Whether  therefore  no  W 
abiUof  exceptions  would  lie,  in  this  case,  to  the  Court  of  Quarter  of  exception  will 
Sessions?  —  Tbb  Court  were  unanimously  of  opinion  that  it  He  to  the  jus- 
would  not.  ia)  ^«*.^°  ^ 

^   '  hearing  an  ap- 

peal against  an  order  of  remoTaL    S.C  Stra.  1040.  2  Sess.  Cas.  254.    Bar.  K.B.415* 

933.  Rex  v.  Harroiv-on-ike-HiQ,  Editor'*  MSS.  —  An  or-  The  Sewiona 
der  of  justices  was  made  for  the  removal  of  a  man  and  his  wife,  "tg'^tf  ^f* 
and  two  clilldren,  from  the  parish  of  Z.  to  the  parish  of  H^  upon  ^^^  ^>f  ^ 
an  adjudication  that  the  settlement  was  in  X.,  and  the  justices  pimototremowd 
ordered  them  to  be  carried  to  H.    Upon  appeal  to  the  Sessions  to  the  name  of 
this  order  was  confirmed  and  amended,  by  striking  out  X.  and  ia<-  ^®  P^'^^,  ^^  '^^ 
wrting  H.  It  was  moved  to  quash  those  orders,  for  that  the  judg-  iiementyxf  ih^ 
noent  being  defective  it  cannot  be  altered;  and  though  by  the  ^^e^the 
9tatute  justices  at  Sessions  have  power  upon  appeal  to  amend  any  clerk, 
defects  of  form  that  shall  be  found  in  any  order,  yet  this  is  a  de- 
fect in  substance,  and  therefore  not  amendable. —  The  Court 
seemed  to  be  of  opinion  that  it  was  only  a  defect  in  form,  being  a 
mistake  of  the  clerk  who  filled  up  the  blank  order  with  the  name 
of  £.  instead  of  H.  /  but  they  granted  a  rule  to  show  cause  \  and 

(a)  The  jvdgea  delivered  their  opi-  **  the  Oice  as  weQ  aa  law ;  thej  are  jury 

•tana  in  thia  case  at  great  length :  hot  <«  as  well  aa  judges ;  kia  in  their  bmn 

as  to  the  present  point,  the  substenee  '<  only  whether  to  believe  or  disbelieve 

may  be  comprised  in  the  foUowiog  ob-  '<  the  evidence ;  and  who  is  to  take  upon 

serration  by   Lord   Hardwicke :    "  In  <<  himself  to  say  what  portion  of  the 

*' the  common  case  of  bills  of  exception  <*  evidence  they  do  beKeTe  and  what 

"  tendered  to  die  jodges,  the  jury  alone  **  they  do  not  ?  Suppose  six  of  tiie  jus- 

^  SBTCi  tke  proper  persona  who  wonld  be  ^*  tices  believe  the  evidence,  and  two  of 

«  to  deeide  whether  they  believe  the  *'  tham  do  not  believe  it^  aie  the  two  to 

"  evidence  or  not;   the  judges  have  '^conclude  the  six  as  to  the  belief  of 

^  nothing  to  do  with  the  belief  of  the  *<  the  fact?  When  the  justices  specially 

*' evidence;  they  are  not  to  determine  "  state  the  fact,  it  is  (he  act  of  the 

^  oa  ita  eiedibifity,  but  upon  the  oon*  ^  whole  Coort ;  but  here  two  qnly  out 

**  sequence  of  law  arising  from  it :  but  <<  of  the  whole  number  have  sealed  the 

**  the  justices  at  Sessions  are  judges  of  **  biU  of  eaeceptions,*' 
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Tli«  Scniont 
cannot  amend 
an  order  in 
matter  of  nc^ 
ttanoe  which  re- 
quires examina- 
laon ;  but  only 
in  d^ects  of 
form  appearing 
on  the  fiioe  of 
the  order. 
S.C.  Stra. 
1158. 

SSess.  Cases, 
190. 


(a)  See  the  case 
of  Rex  o.  Chil- 
lers Coton, 
€nUet  pL  903. 


The  Sessions 
cannot  connrm 
an  order  except 
H^poB  appeal. 


in  Trinky  term  foUowing»  tbe  order  of  Senioiis  was  coiifiniieilij 
conseiit. 

934.  Res  t.  Great  Bedwiui  T.  T.  14  &  15  G.  2.  Burr.  S.  C.  16ft 
-->-  The  inhabitants  of  G.  B*  appealed  to  the  Sessions  from  an  or- 
der of  justices  beginning  thus.:  '*  WilUt  to  wit ;  To  the  dmrdw 
<«  wardenSf  &c*  of  the  pariah  of  Wilcoi^  and  to  the  cfanrchwardeiis, 
''  &c.  of  the  parish  of  G.  B^  in  tbe  said  county*"  And  it  stated, 
that  C.  M.  and  his  family  had  dwelt  for  some  time  in  Wilcat  under 
a  certificate  from  G«  B»  $  and  then  it  went  on  thus :  *^  Nov  the 
*'  said  C.  Af.  being. reduced  to  great  poverty,  lately  applied  to  the 
'*  churchwardens^  &c.  of  the  parish  of  4¥iloot  aforesaid,  who  ac- 
'<  cordingly  did  relieve  him  ; "  and  therefore  the  justices  reeioved 
him  to  B.  The  Sessions,  on  motion  on  behalf  of  the  parisfa  of 
WUcot  suggesting  defects  in  form,:  and  praying  that  they  might  be 
amended  pursuant  to  5G«2.  c  19.  were  of  opinion  that  the  ori- 
ginal order  was  amendable,  for  that  it  appeared  to  them  on  doe 
examination  upon  oath,  that  the  order  was  really  and  truly  made 
by  the  two  justices  on  the  complaint  of  the  churchwardens,  ftcof 
Wilcat 9  in  due  manner  made  to  them  on  that  b^alf ;  that  die  said 
C.  M.,  his  wife  and  children,  were  actually  become  chargeable  to 
WUcot ;  that  the  omitting  to  mention  it  was  a  mere  nnstake  is 
drawing  up  the  order ;  that  it  also  appeared  tliat  G.  i/.  and  J.  & 
were,  at  the  time  of  making  the  order,  two  of  His  Majest? 'a  joi^ 
tices  of  the  peace  for  the  county  of  WUUt  and  one  of  them  of  the 
quorum;  that  the  omitting  to  mention  the  same  was  also  a  mere 
mistake  in  drawing  up. the  order;  and  that  the  defects  were 
amended  in  court.  —  Lee  C.  J.  The  act  directs  that  the  Sessiom 
shall  amend  defects  in  form,  and  afterwards  proceed  on  the  nw- 
rits :  one  would  think  that  this  meant  defects  or  mistakes  appear- 
ing upon  the  face  of  the  order,  mere  defects  or  wants  of  form. 
But  some  of  these  matters  here  amended  seem  to  be  merits ;  ai 
the  adding,  **  upon  complaint  of  the  overseers  of  the  pariah  fron 
**  whence  the  paupers  were  removed,"  without  which  complaint 
the  justices  have  no  jurisdiction.  Then  what  can  be  more  of  the 
merits  dian  the  certificate-man's  having  become  actually  charge- 
able? Now  the  two  justices  have  not  adjudged  that;  they  omj 
say,  that  he  applied  to  the  overseers,  and  was  relieved  by  them, 
but  it  does  not  appear  that  it  was  at  the  parish  expence.  If  there 
be  any  opposition  between  form  and  merits,  these  matters  must  he 
merits.  As  to  their  being  justices  of  the  county,  a  plain  reference 
to  the  margin  is  sufficient ;  yet  this  is  uncertain  as  it  is  worded, 
to  which  of  the  two  parislies  the  words  '^  in  the  said  Y^ounty"  re- 
late (a) ;  they  were  both  in  WUUhire.  The  allowing  stfch  amsDd- 
ments  as  these  to  be  within  the  true  construction  of  this  statntff 
would  throw  the  determinations  of  all  cases  of  this  sort  into  tbe 
hands  of  the  Sessions.  —  The  other  Judges  concurred,  and  Mr* 
Justice  Wright  added,  that  the  Sessions  cannot  amend  any  thiog 
which  requires  examination :  and  the  orders  were  quashed. 

dS5«  Rex  V.  LeveringtoHy  T.  T.  21  &  2£G.2.  Burr.  &  CV^ 
—  Two  justices  removed  «/.  Buntins  and  his  wife  from  Zr.  to  & 
This  order  was  not  appealed  from ;  but  the  Sessions  made  an  o^ 
der  in  confirmation  of  the  original  order.  This  confirmatory  order 
was  quashed  by  the  Court  of  King's  BeiicHi  as  being  a  voltto* 
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taiy,  tudf  BB  it  were,  extra-judicial  act  of  the  Sessiom  to  oonfimi 
an  order  that  was  not  complained  of.  (a) 

9S6.  Rex  V.  Justices  of  Northampton ^  T.  T.  17G.3.  Cald.SO.—  The  Sitssions, 
The  Sesgions  referred  the  consideration  of  an  appeal  against  a  with  the  consent 
poor-rate  to  three  justices  out  of  Sessions.    This  reference  was  ^^^J^^j^ 
made  with  the  consent  of  the  parties.    The  Sessions  afterwards  ^nsideration  of 
adopted  the  opinion  of  the  referees,  and  made  an  order  accord-  an  appeaL 
iiigly.  — •  Loud  Manstibld  :  The  justices  at  Sessions  referred  the 
nserils  of  this  appeal  A,  B^  and  C,  justices  acting  for  Brackley  di- 
vision, in  the  neighbourhood  of  which  this  pari^  lies,  or  any  two 
of  them  ;  and  afterwards  adopted  the  opinion  of  these  gentlemen, 
without  exercising  their  own  judgment ;  and  if  they  did  this  of 
tlkeir  own  accord,  without  the  consent  of  the  parties,  it  cannot  be 
supported ;  for  they  are  not  warranted  to  delegate  their  authority : 
but  if  they  acted  with  the  consent  of  the  parties,  I  think  they 
have  done  \%ry  right ;  and  we  never  suffer  the  party  who  con- 
sented to  the  reference,  by  coming  here,  to  set  it  aside*    And  I 
think  it  sufiieient,  if  the  attoraies  consented  and  attended  the  re-- 
ference. 

937-   Rex  v.    Yarpole,  M.T.  31  G.  8-  4  T. /i.  71.  — Two  jus-  On  an  appeal 
tices  removed  a  pauper  from  L,  to  y.,  who  appealed  to  the  Sea-  to  the  Sessions 
sions  at  which  15  magistrates  were  present ;  eight  o£  whom  were  "gMn**  an  order 
for  confirroingy  and  seven  for  qoashmg  it.     But  it  was  objected,  ^J[|^^ustices 
that  as  three  of  those  eight  were  rated  at  L.,  they  were  interested,  ^ho  are  rated  to 
and  ought  not  to  vote :  they  however  persisted,  and  the  order  was  the  relief  of  the 
comfirmedj  subject  to  the  opinion  of  this  Court,  on  a  case  reserving  poor  in  eiUier 
that  question.    The  orders  having  been  removed  here  by  cer-  of  the  contend- 
tiararif  a  rule  was  obtained  on  a  former  day  to  show  cause  why  J!^n,JJJ™^'<,^, 
the  original  order  of  two  justices,  and  also  the  order  of  Sessions 
confirming  it,  should  not  be  quashed.  —  And  Bbarcroyt  now  ad- 
mitted that  the  order  of  Sessions  could  not  be  supported. 

938.  Rex  v.  Justices  of  Norfolk,  H.T.2SiSG.4f.  BB.Sc  A.  484.  Where  an  order 
—  Cooper^  in  last  Michaelmas  term,  obtained  a  rule  nisi  for  a  ^  removal  has 
wHundamus  to  the  defendants,  commanding  them  to  enter  cootinu-  J^u^**^"**^! 
anees,  and  hear  the  appeal  of  the  chnrchwardens  and  overseers  of  of  the'remor-'^ 
the  parish  of  Z.,  against  an  order  for  removing  Hannah,  the  wife  ing  parish  and 
of  JRdmard  George  (then  a  prisoner  in  the  house  of  correction  at  the  magistrates 
j§,  in  that  county,  convicted  of  larceny),  and  her  iamily  from  R.  making  it,  it 
to  L.     It  appeared,  that  the  removal  had  taken  place  on  22d  "nd^thT^u^' 
August  last,  and  that  on  the  5th  September  following,  notice  of  ap-  ^y^^^  uick^iT" 
peal  was  given.     On  the  10th  Octobery  a  supersedeas,  under  the  is  in  the  discre^ 
bands  and  seals  of  the  remdving  magistrates,  was  served  on  the  tion  of  the 
oflieers  of  the  appellant  parish,  stating,  that  doubts  had  been  Sessionsto enter 
entertained  whether  the  order  could  be  supported  by  legal  evi-  "*  *nJf  iJ 
dence,  and  requiring  them  to  deliver  up  the  duplicate  order  to  be  2S^  accor^ng 
cancelled,  and  also  requiring  the  other  party  to  take  back  the  as  they  may 
pauper.    Ic  appeared,  that  this  was  done  at  the  instance  of  the  think  that 
respondents,  tlve  order  of  removal  having  been  founded  on  the  ju«t»ce  requirea 
examination  o^  E.  G.,  taken  under  59  G.  S.  c.  12.  *.  28.,  and  that,  j.^^"^'^  — 
he  being  a  prisoner  convicted  and  under  sentence  for  larceny,  his  ^"J^i^t,  xo 


wr 


(a)  Sir  James  Burrow  says  the  very  was  not  made  upon  appeal ;  for  which 

Mine  ditng  was  done  in  the  case  of  God>  reason  it  was  agreed  by  the  Coort  and 

ahntn  p.  Su  Michael's  because  tlie  order  counsel  to  be  a  void  order.    See  alao 

of  flcfOODS  confirming  the  original  Older  atite.  Rex  v.  Of  well,  pi*  926. 
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the  costs  of  examination  was  not  evideQce,  he  himself  not  being  an  adnnanUe 
maintenance,  witness  until  the  expiration  of  his  sentence.  It  did  not  appear  on 
A^  a^'^eSmu  the  affidavits,  whether  the  cosU  of  maintenance  betweea  22d 
before  the  order  ^^g^^^  ^^^  l^h  October^  had  been  paid  or  tendered  by  the 
was  superseded,  respondents.     On  the  17th  October,  application  was  made  to  the 

Sessions  for  leave  to  enter  the  appeal,  which  was  refused,  the 

Court  being  of  opinion,  that  the  oroer  was  completely  at  an  end. 

—  Batlet  J.     This  is  a  very  different  case  from  Pancras  v.  A««- 

(a)^n<tf,pl>78i.  boldf  (a)  which  is  only  an  authority  to  show  that  the  justices  hsf- 

ing  been  surprised  into  making  an  order,  may,  of  their  own 
authority,  and  without  the  consent  of  the  removing  parish,  super- 
sede it  before  execution,  but  not  after.  But  in  this  case,  there  is 
the  consent  of  the  removing  parish.  The  language  of  Lord 
(&)^itto,pl.907.   Ellenborough  in  Rex  v.  Diddlebury  (A),  puts  it  upon  that  very 

ground,  for  he  says,  '<  thef^  are  two  ways  of  getting  rid  of  aa 
*<  order,  one  by  consent  of  the  parish  in  whose  favour  it  is  made  to 
**  abandon  it,  the  other  by  appeal ;"  and  he  adds  afterwards, 
*^  what  objection  can  there  be,  as  tiord  MamfieU  obsenred,  in 
(c)^n^,pl893.  «  the  case  of  Rex  v.  Llanrkydd(c\  to  a  party's  abandoning  a  jodg- 

<'  ment  intended  for  his  own  benefit.*'  These  observations  ihow 
that  the  consent  of  the  removing  parish  alone  is  requisite.  I 
think,  that  in  cases  like  this,  the  Sessions  may  exercise  a  dis- 
cretion, and  enter  the  appeal  or  not,  so  as  best  to  answer  the  par- 
poses  of  justice,  s  If  the  parties  removing  do  not  choose  to  pay  the 
expences  of  maintenance  incurred,  previously  to  the  supersedeas, 
they  may  then  enter  the  appeal,  for  th^  purpose  of  compellii^ 
them  so  to  do.  If  they  are  willing  to  do  it^  the  Sessions  may  re- 
fuse to  enter  the  appeal.  Here  the  only  object  of  entering  it, 
would  he,  either  to  obtain  a  decision  from  the  Sessions,  in  the  ab- 
sence of  a  material  witness^  or  to  respite  the  appeal  from  time  to 
time.  In  the  latter  case  there  would  be  a  useless  expense  en- 
tailed upon  the  parties.  As  soon  as  G.  is  dbcharged  from  prison, 
a  new  order  may  be  made ;  and  it  is  better  for  the  appellants  that 
it  should  be  so,  for  they  will  not  be  compelled  to  keep  the  family 
in  the  mean  time.  I  think,  therefore,  that  it  was  entirely  in  the 
discretion  of  the  Sessions  to  enter  the  appeal  or  not,  and  I  do  not 
see  any  ground  why  this  Court  should  interfere  with  their  de- 
cision. This  rule  must  therefore  be  discharged. —  Best  J.  The 
principle  upon  which  this  Court  proceeds  in  issuing  the  writ 
o^  mandamus  is  to  prevent  a  failure  of  justice.  Here  the  very  re- 
verse would  be  the  effect.  For  we  should  either  compel  die 
Sessions  to  hear  the  case  in  the  absence  of  the  person  who  can 
give  the  most  material  information,  or  put  the  parties  to  the 
useless  expence  of  obtaining  respites  from  time  to  timci  till  his 
imprisonment  be  over.  —  Rule  discharged. 
Upon  an  ap-  939.  Rex  v.  Gudridge,  E,  T.  7  G.  4.  5B.&  C.  459.  —  A  rule 

peal  against  an  had  been  obtained  for  quashing  a  writ  of  certiorari  quia  improMe 
order  for  the  emanavit.  The  writ  issued  under  the  following  circumstances: 
allowance  of  ^^  appeal  against  an  order  for  the  allowance  of  the  accounts  of  the 
countL^masifl.  defendants  as  churchwardens  and  overseers  of  the  poor  of  the 
trate',  a  rated  parish  of  C,  was  entered  and  respited  at  the  Midsummer  Quarter 
inhabitant  of  Sessions,  and  came  on  to  be  heard  at  the  Michaelmas  Sessions, 
the  parish  can-  when  the  order  for  the  allowance  was  quashed.  The  attorney  for 
"*^tbe*d^enS-  ^*  respondents  requested  to  have  a  case  for  the  opinion  of  this 
nation  of  the  "  Court,  but  a  majority  of  the  justices  present  thought  it  oaght  not 
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to  be  gfranted.    After  some  of  them  had  left  the  court  a  case  was  «pp^  or  on  a 
again  applied  for,  when  three  magistrates  voted  for  a  case,  and  two  question  as  to 
against  it.    One  of  the  three  was  a  rated  inhabitant  of  the  parish  ^^e"opinloo 
of  C;  and  had  on  that  account  refused  to  vote  on  the  decision  of  ^f  this  Court, 
the  appeal.    A  case  was  afterwards  drawn  up  without  the  concur- 
rence of  the  appellant  or  his  attorney,  and  together  with  the 
order  of  Sessions  was  removed  into  this  Court  by  certiorari. ^-^ 
Abbott  G.  J.    We  think  it  the  safer  course  to  hold  that  the  ma- 
gistrates should  not  interfere  in  cases  where  they  are  interested, 
snd  that  the  rule  for  quashing  the  writ  of  certiorari  must  be  made 
absolute.  — Rule  absolute. 

IL  Who  may  appeal. 

940.  Rex  V.  Hartfield,  E.  T.    4  fT.  &  M.    Carth.  222.  —  Two  The  pauper  re- 
jusUces  made  an  order  to  remove  fVells  from  H.  to  jP.,  from  which  "^  "^SiSi 
order  W^Us  the  party  himself,  and  not  the  parish,  appealed  ;  and  S^r"MweU  m 
thereupon  the  Sessions  made  an  order  to  return  him  to  the  parish  the  parish. 

of  //.,  from  whence  he  was  removed ;  but  they  did  not  by  any  ex-  Coml>.  478. 
press  words  vacate  the  first  order.  H  was  now  objected,  that  the 
party  himself  cannot  appeal,  because  the  appeal  is  given  only  to 
the  parish  aggrieved,  and  not  to  the  party  removed.  —  Sed  nan 
allocatur.'  for,  per  totam  Curiam,  the  party  may  appeal  as  well 
as  the  parish. 

941.  Rex  ▼.  Burcott,    H.  T.    12  Ann.  Sett.  &  Rem.  25.  — The  The  order  of 
Sessions  confirmed  the   original  order.    The  order  of  Sessions  Sesoons  stating 
begun  thus,  "  Upon  hearing  the  appeal  of  Burcott"    It  was  moved  J^*  ^^o?J?^ 
to  quash  this  order,  because  it  was  not  the  parish  that  appealed,  ^S]£^Bh,ai  be'^in^ 
but  the  inhabitants^  and  therefore  the  order  nonsensical  and  absurd,  tended  the  ap- 
—  ThbCo-vrt:   It  must  be  intended  the  parishioners,  for  it  can  pealofthetnAa- 
have  no  otlier  meaning.                            "  Waiusofthepa- 

942.  Rejc  v.  Almanbury,  T.T.  4  G.  1.    Stra.  96.  —  An  order  of  ^^^ofBurcatt. 
two  justices  was  quashed  at  Sessions  upon  appeal,  without  saying  ^^   ^    j 
at  the  appeal  of  the  party  grieved.     And  this  was  objected,  in  order  ^p^j„  appeal  is 
to  quash  the  order  of  Sessions,  and  it  was  compared  to  the  case  of  good," although 
a  complaint  that  a  man  is  likely  to  become  chargeable ;  which  has  it  do  not  sute 
been  held  ill,  because  the  complaint  must  be  by  the  churchwardens  *****  '*  ^^"V 
and  overseers.     And  the  case  of  Rex  v.  Sir  Thomas  Puttf  where  "^ejj*°f*^e 
an  inquisition  at  Sessions,  coram  A.  et  al.  sociis  suis^  was  held  ill,  tMrty  grieTed. 
for  that  there  must  be  twoi  and  nothing  is  to  be  presumed  in  a  Yely.iS6.Fort. 
limited  jurisdiction.     And  the  Court  here  inclined  to  quash  the  soi.VinerAbr. 
order  for  this  fault,  till  they  were  informed  that  the  precedents  *'  Sessions." 
were  most  of  them  so  ;^  and  for  that  reason,  and  that  only,  as  the 

C.  J.  declared,  the  order  was  confirmed. 

III.  Notice  qf  Appeal. 
SeesUt.  9G.1.C.7.  §8. 

943.  Anonymous.  T.T.  6GA.    Str.  315. «-  Mandamus  to  the   Before  the  sta- 
Sessions  to  proceed  on  an  appeal.    They  returned,  that  the  appeal  tute the  Sessions 
was  dismissed  for  want  of  six  days'  notice,  which  by  a  former  order  might  diimtw  an 
they  had  appointed  to  be  given  of  every  appeal.  —  Whitaker  *fJui^,JJ[^ 
said,  they  should  have  adjourned  it,  and  not  dismissed  it.  —  Ssd  ^^^  pt«ctiGe 
P£R  Cu^iAMi  the  return  was  allowed,  for  they  are  the  properest  requlrai. 
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judges  of  a  point  of  practice  at  the  Sei^iofis ;  and  all  Conrts  nual 
have  stated  rules  to  go  by.  (a) 
The  Court  will  9*4.  RoadY.  North  Bradley,  T.  T.  15  G.  2.  2  S^ra.  1168.  — A 
intend  an  order  pauper  was  remoTed  firom  R*  to  B»  B.  gave  notice  to  appeal,  on 
l«te  served,  which  R.  took  him  back,  but  however  got  their  order  confirmed  at 
where  the  order  gg^iong .  the  next  Sessions  set  both  aside  as  fraudulent.  And 
made  aTthe  ^^^  ^*  insisted,  that  the  order  was  good,  as  not  being  appealed 
next  Sessions  from  at  the  next  Quarter  Session.  And  as  to  the  other,  that  it  wv 
but  one.  not  in  the  power  of  one  Session  to  set  aside  the  acrt  of  the  other,  [b] 

1  Sess.  Ca.  28a  ^]\  being  now  before  the  Court,  they  quashed  the  first  order,  as 
^^  being  properly  quashable  on  appeal ;  and  would  not  take  notice, 

that  it  was  not  at  the  next  Sessions  afrer  service  of  the  order,  which 
being  in  the  case  of  a  recent  appeal  they  would  suppose  to  have 
been  served  too  late  for  an  appeal  to  the  next  Sessions,  (c)  And 
as  to  the  order  of  confirmation,  they  quashed  that,  as  not  being 
made  on  any  appeal,  and  consequently  without  jurisdictkm  (</), 
and  at  the  same  time  quashed  the  latter  part  of  the  second  Sessiom 
order,  that  rescinded  that  confirmation,  as  not  being  properly  be- 
fore them. 
The  Sessions  945.  ^Anonymous,  T.  T.    10  G.  1.    Folei/t  261.  —  The  Session 

may  adjourn  the  qunghed  an  order  of  justices,  and  assigned  for  a  reason,  that  there 
^nof qualrii  ^^  ^^'  ^"®  notice  given  of  the  appeal,  pursuant  to  the  act  of 
an  order,  for  9  G.  1.  —  Per  Curiam  :  The  order  of  Sessions  must  be  quashed, 
want  of  due  because  due  notice  not  beine  given  was  no  reason  to  quash  the 
noiice  of  appeal,  order  of  two  justices,  but  might  be  a  reason  to  adjourn  the  appeal. 
The  want  of  946.  Rex  v/  SUchester,  H.  T.  6  G.  3.    Burr.  S^  C.  551.  —  Two 

time  to  inquire  justices  removed  JVisef  and  Jane  his  wife,  from  N,  to  £• ;  but  the 
into  the  facte  of  parish  of  E-  did  not  appeal  to  the  next  or  any  subsequent  Seasioo; 
exc^sfor  not  ^"'  ®^^"  afterwards  finding  that  the  woman  was  not  iVue'%  wife,  and 
giving  notice  of  that  she  was  settled  at  S.,  removed  her  by  the  name  of  '^  Jane  M^ot^ 
appeal  before  '<  single  woman,"  to  that  parish.  The  parish  of  S»  appealed  agaiait 
the  ensuing  this  order,  and  it  being  proved  on  the  appeal  that  she  had  ne^er 
S^nu'  heen  married  to  Wiset  the  Sessions  affirmed  the  order.    It  wat 

ranSSr^Vfri'  c^f^tended  in  the  Court  of  King's  Bench,  that  the  parish  of  £.  had 
pi.  966.  '  ^ot  had  sufficient  time  to  inquire  into'  the  fact  before  the  limited 

time  of  appealing  was  past,  and  that,  as  soon  as  such  inquiry  coold 
be  perfected,  the  fact  came  out  to  be  false.  —  But  the  Coitkt 
held  that  the  order  being  unappealed  from  was  conclusive. 
The  notice  of  947*  Rex  v.  Justices  of  Gloucestershire y  E.T.'  19  G.  3.  Dou^ 
appeal  required  191.  —  On  an  application  for  a  mandamus  to  compel  the  justices 
by  9  G.  1.  c.  7.  ^f  the  Quarter  Sessions  in  Gloucestershire  to  receive  an  sppesl 
^b^not  relate  ^y^^j  ^^  order  of  removal,  it  appeared,  from  the  affidavits  on  which 
buttothTiihearl  the  rule  was  obtained,  that  the  examination  of  the  pauper  wai 
ing  the  appeal,  taken  in  August;  that  the  order  of  removal  was  dated  the  12th  rf 
Sec  Rex  v.  Jus-  November  following ;  and  the  Sessions,  where  the  appeal  was  teo- 
ticesof  Wor-      dered,  held  on  the  12th  of  January  in  the  ensuing  year,  that  no 

(a)  And  it  is  said  that  *'  reasonable  perhaps  be  sufficient.    Jory  «.  Ordisid, 

<*  notice,  required  by  the  above  sta-  3  Bos.  &  Pull.  39.    See  4  Espin.  N.P* 

**  tute  of  9 G.  1.  c.  7.,  is  notice  under  206. 

'(their  practice."     Vide  Rex  v.  Jus-        (b)  Vide  Rex  v.  Cock6eld,  SSilk. 

ticcs    of   Yorkshire,   ;w*/,  pi.    9<>3.—  477. 

The  notice  should  be  in  writing,  and         (c)  Rex  t>.  Norton,  pott,  pi.  957-  Bex 

signed  by  the  officers  of  the  appellant  v.  lYirley,  1  Sess.  Ca.  1 75. 
paridi.     2  Nolan,  524.     But  if  ngned        {d)  S  Silk.  479.  &  P. 
for  them  by  their  attorney  it  would 
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iiotice  of  appeal  had  been  served  (for  which  the  reason  assigned  cestenhire, 
was,  that  the  appellants  had  not  been  able  to  get  their  witnesses  ^^t^^  Tena, 
ready  till  it  was  too  late  to  give  such  notice) ;  that  the  Court  had  ^^^•^* 
been  moved  to  receive  the  appeal,  and  adjourn  the  consideration  • 

of  it  till  the  following  Sessions,  and  that  they  had  refused  so  to  do, 
0—  The  Court  were  clearly  of  opinion*  that  the  justices  ought  to 
have  received  the  appeal.  —  The  rule  was  made  absolute. 

948.  Rex  v.  Huntingdonshire^  E.  T.  23  G.  3.  Cold.  28S.  — llpon  The  Sessions 
a  removal  of  a  pauper  by  an  order  of  two  justices,  the  notice  of  are  bound  to 
appeal  to  the  Quarter  Sessions  was  served  upon  a  Sundaj/  ;  for  had  "^ceive  an  ap- 
the  appellants  deferred  the  service  of  their  notice  till  another  day,  ^jj^  '^   ^ 
they  would  not  have  been  in  time  to  have  given,  under  the  practice  although  no 
Ostablished  in  thai  Court,  reasonable  notice  to  the  respondents  for  notice  hat  been 
the  purpose  of  truing  the  merits  of  the  appeal.     The  Court  of  given. 
Quarter  Sessions  (bemg  of  opinion  that  the  party  aggrieved  was 

not  at  any  rate,  or  for  any  purpose,  entitled  to  appeal,  unless  the 
prescribed  notice  had  previously  been  given  to  the  respondents ; 
and  also  that  a  service  of  a  notice  upon  a  Sunday  not  bemg  a  legal 
service,  there  had  not,  in  point  of  law,  been  any  notice)  refused  to 
hear,  adjourn,  or  enter  the  appeal.  —  Mi  no  ay,  who  had  obtained 
a  rule  to  show  cause  why  a  mandamus  should  not  issue,  directing 
the  justices  to  receive  and  hear  the  appeal,  no  cause  being  shown, 
now  made  the  rule  absolute. 

949.  Rex  V.  Justices  of  North  Ridingqf  Yorkshire{a),  E,  T.  29  G.  3.  Tlie  Quarter 

S  r.  R.  150.  —  This  was  a  rule  calling  on  the  defendants  to  show  Sessions  are  not 
cause  why  a  mandamus  should  not  insue,  directing  them  to  receive,  ^d^-oJJ^tbe 
hear,  and  determine  an  appeal  of  the  inhabitants  of  G.  against  an  hearing^ofan 
order  of  two  justices,  for  the  removal  of  a  widow  and  four  children  appeal  against 
firom  S.  to  G.     The  order  was  made  on  the  26th  November  last,  and  an  order  of  re- 
executed  on  the  28tb.     It  appeared,  tliat  the  appellants  attended  ^°^^^  *^  ^^ 
the  next  Quarter  Sessions,  held  on  the  13th  January  last,  and  ^7'^k°SiV 
moved  the  Court  for  leave  to  lodge  the  appeal  and  to  respite  the  appelUmts  had 
hearing  thereof  to  the  then  next  Quarter  Sessions.     The  following  sufficient  time 
entry  was  made  by  the  Quarter  Sessions :  <'  Forasmuch  as  it  appears  to  come  prepar- 
"  to  this  Court,  that  there  has  been  sufficient  time  since  tne  re-  ^^^  ^^.  **» 
w  moval  of  the  paupers  for  the  appellants  to  give  notice  and  come  notjjl^to  Ao 
**  prepared  to  try  this  appeal  at  this  Sessions,  and  no  cause  shown  respondents. 
**  why  they  did  not  proceed  accordingly,  it  is  ordered,  that  the  motion 
**Jbr  lodging  the  same^  and  respiting  the  hearing  to  the  next  Quarter 
«•  Sessions,  be  rejected" — The  Court  were  of  opinion,  that  the  jus- 
tices had  not  acted  wrong ;  for  the  motion  was,  in  effect,  to  adjourn 
the  appeal.     And  it  was  evidently  the  intention  of  the  parties  not 
to  enter  the  appeal  unless  the  Court  would  adjourn  it.   The  justices 
are  to  judge  of  the  reasonableness  of  the  time ;  and  in  some  coun« 
ties  they  establish  a  rule  regulating  the  time  of  notice.     Here  it 
appears  that  the  order  of  removal  was  executed  on  the  28th  of 
November,  so  that  there  was  sufiicient  time  for  the  appellants  to 
give  notice,  and  to  come  prepared  to  try  it ;  and  the  justices,  who 
are  to  judge  of  this,  thought  so.  —  Rule  disdiarged* 

950*  Rex  ▼.  Justices  of  Buckinghamshire,  if.  T.  43  G»  3.  3  East,  If,  upon  an  iq»- 
S4^.  .^  A  rule  was  obtained  calling  on  the  defendants  to  show  P^  lodged 
eause  why  a  mandamus  should  not  issue  to  them,  commanding  of  removal^'tSe' 
them  to  enter  a  continuance  on  the  appeal  of  the  churchwarden  Sessions  are  of 

(a)  See  Re>  v.  Stafibrdshire  Justices,  |k»I,  pi.  951. 
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opinion  that  rem-  and  overseers  of  the  poor  of  the  parish  of  S*,  against  an  order  of 
*ouBbie  n^ice     j^q  justices  for  the  removal  of  J.  Clarke,  a  pauper,  from  the  pariih 

ffWerbylho  ®^  ^*  ^°  ^-^  ^  ^™™  ^^®  '•*^  *^  ^**®  "^^*  General  Quarter  Sestioos, 
appelUnt  to  the  ^^^  ^^  ^^^^  ^^^^  General  Quarter  Sessions  to  hear  and  determioe 
respondent  pa-  the  matter  of  the  said  appeal.  The  affidavit  on  which  the  rule  wm 
rish,  ^7  can-  obtained  stated,  that  on  the  4th  of  January  last  the  pauper  wai 
not  dismiss  the  removed  under  an  order  of  two  justices,  dated  the  Sd,  from  fF.  to 
«rro^d°Siat*  '^'  •'  '^**  ^^  ^^®  ^^^  there  was  a  consultation  between  severd  of 
nc^ce  might  ^^^  parishioners  as  to  the  settlement :  that  on  the  6tii  thej  advised 
have  been  given  with  their  attorney,  who  on  the  same  day  cave  the  other  paridi 
in  time,  but  are  notice  of  trying  the  appeal  at  the  next  Sessions,  which  washoldea 
bound  by  the  q^  the  18th,  That  W.  is'fteven  miles  from  X.,  where  the  attorney 
dUrectoonofU>e   ^^^  ^^^^  appellants  resided,  and  lOmUes  from  S^  the  appeUanti' 

statute  9  (7. 1  •  .  ,        »1(I         ,  ,'  -  »••**•_* 

c  7.  §  8.  to  ad-  parish.  That  the  appeal  was  entered  accordmg  to  the  practice  ot 
joum  the  ap-  the  Court.  That  the  notice  required  by  the  Court  to  be  given  in 
peal  to  the  next  case  of  appeal  is  eight  days  (one  inclusive,  the  other  exdiuive). 
Sessions.  That  the  appeal  being  called  on,  the  counsel  for  the  removants,  the 

parish  of  W*y  called  on  the  appellants  to  prove  the  notice,  which 
being  done,  the  notice  was  objected  to,  as  not  having  been  given 
within  a  reasonable  time  before  the  Sessions,  which  objection  wai 
allowed  by  the  Court.  Whereupon  the  counsel  for  the  appeUants 
insisted,  that  the  appeal  should  be  adjourned  agreeably  to  the  stat. 
9  G.  1 .  c.  7.  §  8.,  and  moved  the  Court  to  that  effect ;  but  the  Court 
dismissed  the  appeal.  —  Lawrence  J.  (the  only  Judge  in  Court) : 
There  can  be  no  doubt  upon  the  construction  of  the  act.  Before 
the  Stat.  9  G.  1.  it  was  supposed  that  if  a  parish  to  which  aremonl 
was  made  appealed  to  the  next  Sessions  after  the  order  of  removil 
was  served  upon  it,  the  Sessions  were  bound  to  hear  and  determioe 
the  appeal,  although  the  removing  parish  had  not  had  suffideot 
time  to  prepare  itself:  to  remedy  which  that  act  was  passed,  which 
directs  that  no  appeal  from  any  order  of  removal  shall  be  proceeded 
upon  unless  reasonable  notice  be  given,  of  which  the  justices  in 
Sessions  are  to  judge.  That  is,  they  are  to  judge  whether  such 
reasonable  notice  have  or  have  not  been  eiven  as  will  entitle  either 
^arty'to  proceed  upon  the  appeal :  but  the  act  goes  on  expressly 
to  direct,  that  if  it  shall  appear  to  the  justices  that  reasooable 
notice  was  no/ given,  then  they  shall  adjourn  the  appeal  to  the  next 
Quarter  Sessions.  Now  here  the  Sessions  have  determined,  that 
reasonable  notice  was  not  given  ;  notwithstanding  which,  instead 
of  adjourning  the  hearing  of  the  appeal  as  required  by  the  act, 
they  have  against  the  positive  direction  of  it  dismissed  the  appeal* 
There  is  no  ground  for  supporting '  their  determination.--Rale 
absolute. 
^^ndf/Sr*  951.  /i«x  V.  Justices  of  Stajbrdshire,  T.  T.  46  G.3.  7  fiw<,54& 
9G.1.C.7.  $8.  — ^°  appeal  was  lodged  at  the  next  Sessions  after  an  order  of 
to  receiTeand  removal  made,  and  was  moved  to  be  adjourned,  on  the  part  of  the 
adjourn  an  ap-  appellants  (  no  notice  having  been  given  to  the  respondents:  but 
peal  made  to  the  Sessions,  being  of  opinion  that  there  had  been  sufficient  time 
the  nertSfMumt  ^^^  ^^ie  appellants  to  have  given  such  notice  aflcr  the  order  had 


of  remoral  ^^^°  executed,  and  before  the  holding  of  the  Sessions, 
made,  against  the  appeal.  Whereupon  a  rule  was  obtained  in  the  last  tcroi 
such  order,  if  no  callinff  upon  the  defendants  to  show  cause  why  a  mandam^ 
nodce  have  should  not  issue  to  them  commanding  them  to  receive  and  enter 
^mi^tent  •  *  c<>"^*»n«ance  on  the  said  appeal  to  the  next  General  Quarter  Scs- 
tbouffh  ther    '  ^'^^^f  ^^^  there  to  hear  and  determine  the  matter  of  the  ftid  ip! 
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peal.    This  rale  was  enlarged  to  the  present  term  on  the  motion  should  be  of 
of  the  defendants'  counsel.  —  But  Clifford  now  moved  to  make  opinion  that 
the  rule  absolute;  stating  the  above  facts;  and  suggesting  that  ^o<»|^rwas 
the  defendants,  upon  advice  taken,  were  satisfied  that  they  had  no  sufficient  time 
discretion  to  dismiss  the  appeal  unheard,  on  the  ground  alleged,  before  the  Sei 
as  had  been  once  ruled  in  Rex  ▼.  The  Justices  of  the  North  Riding  sions  to  have 
rf  Yorkshire  (a) ;  the  contrary  having  been  smce  determined  in  eoAbJed  the 
Rex  v.  The  Justices  of  Bucks  (b),  upon  the  construction  of  the  stat.  •PP«*1«»*«  *<> 
9GA.  C.7.  J  8.,  which  expressly  directs,  that  "  if  it  shall  appear  nl^cTorthSr 
"  to  the  Sessions  that  reasonable  notice  was  not  given,  then  they  appeal  to  the 
*^  shaU  adjourn  the  appeal   to  the  next  Quarter  Sessions,   and  respondents, 
''then  and  there  finally  determine  the  same.'* — Lord  Ellen-  {a)Jnu,ph949, 
BOROUGH  C.  J.  said,  that  the  opinion  delivered  in  Rex  v.  The  Jus-  (b)Jnte,pL950, 
tices  qf  Buckinghamshire  had  been  well  considered ;  and  the  Court 
were  satisfied  Siat  the  statute  was  compulsory  on  the  Sessions  in 
these  cases  to  receive  and  adjourn  the  appeal.  —  Pee  Curiam  : 
Bale  absolute. 

952.  Rex  v.  The  Justices  of  Wiltshire,  M.  T.  49  G.  3.  IQEasty  llioughan  ap. 
404.  —  Mandamus  to  the  justices  of  Wiltshire  to  enter  continu*  P^l  against  an 
ances,  and  hear  and  determine  an  appeal  on  an  order  of  removal  **"**^^'*I^^ 
from  M.  to  S.     The  rule  was  obtained  on  an  affidavit  of  the  ap-  l^^J^fed^d 
pellant's  attorney,  stating,  that  he  was  applied  to  by  the  parish  adjourned  onoe 
officers  of  $.,  on  the  19th  of  April  last,  to  enter  the  appeal,  and  by  virtue  of  th 
get  it  respited  until  the  next  Sessions  ;  in  consequence  of  which,  statute  9  G.  l. 
notice  of  appeal,  and  of  the  intended  motion  to  respite,  was  given  ^'  '.®A*".^ 
to  the  respondents.     That  the  next  sessions  was  held  on  the  26th  Ucesfn  tos^ 
of  Aprils  when  the  appeal  was  entered,  and  respited  to  the  Mid*  have  a  discre- 
summer  Sessions,  which  was  held  at  Warminster  on  the  12th  of  tionarj  power 
July,    On  the  2d  of  July  the  appellant's  attorney  learnt,  for  the  ^  determine 


first  time-,  that  the  Sessions  had  made  certain  rules  for  their  prac-  ^^'^Jlf'     . 
tice,  which  were  not  published  till  after  the  April  Sessions,  nor  hasbeen"ffhen 
acted  upon  or  officially  circulated  till  the  Midsummer  Sessions,  of  the  apMl- 
by  which  it  was  required,  that  on  all  trials  of  appeals,  the  notice  lante*  intention 
of  trial  was  to  be  given  on  or  before  the  Monday  in  the  week  to  proceed  on 
next  before  the  Sessions,  or  otherwise  the  notice  to  be  deemed  *«t^»lof«uch 
insufficient ;  and  that  the  like  notice  xvas  to  be  given  in  the  case  of  tj^^^  if^her 
respited  appeals,  unless,  &c.    That  on  Tuesday  the  5th  of  July,  dismiss  the  1^ 
notice  of  trial  of  the  appeal  was  served  on  the  respondents,  at  six  peal  at  such 
o'clock  in  the  morning,  dated  the  day  before,  being  as  soon  as  the  adjourned  See- 
signatures  of  the  parish-officers  could  be  obtained.     That  the  J*®"?*  without 
usual  notice  theretofore  required  in  such  cases,  in  this  and  the  tlw  aTound^'* 
neighbouring  counties,  was  given  in  this  case.    That  the  appel-  that  they  haTe 
lant's  attorney  attended  the  Midsummer  Sessions  on  Tuesday,  the  nd  authority  to 
12th  of  July,  and  on  the  next  day  the  appeal  was  called  on,  when  tnr  it  for  want 
the  respondents  objected  that  the  notice  had  not  been  given  in  ™  •  sufficient 
time.     That  the  appellants  then  applied  to  the  Court  for  an  ad-  ^^^1^^^ 
joumment  under  these  circumstances,  offering  to  pay  the  costs  of  e„t^  according 
the  day ;  but  the  Court  refused  it,  thinking  they  had  no  power  to  to  a  new  rule  of 
do  so.    Affidavits  were  also  read  in  answer  to  this  rule,  alleging,  practice  pro- 
that  the  new  order  of  practice  was  made  at  the  preceding  January  ^J^**^,*]?^ 
Sessions,  held  at  Devizes;  and  that  notice  of  it  was  immediately  buHhenfon 
after  promulgated  in  the  county.    That  the  appellant's  attorney  i^^^^ed  upon, 
lived  only  five  miles  from  S, ;  and  that  the  litigating  parishes  were  and  which  was 
very  near  to  each  other.  —  Lord  Ellenborguoh  C.  J.  The  ma-  not  known  to 
gistrates  certainly  had  a  discretion  to  exercise  with  respect  to  the  appelianfa  ^ 

3  B  4  .  attorney,  who 
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had-gi^en  tbe  wbat  was  reasonable  time  for  giving  the  notice  of  apped;  bat  we 
former  usual  have  ako  a  kind  of  visitatorial  jurisdiction  over  them,  in  the  ex- 
f^**'i^r  ercise  of  such  a  discretionary  power ;  and  we  think,  that  ia  ifais 
Iranian-  ^^^  ^^^^  ^^^^  ^^^  exercis^  that  discretion  in  a  way  that  wc 
Samua'^to  the  Ought  to  give  effect  to  ;  but  that  we  ought  to  interfere  and  cor- 
Sflanonstoentar  rect  it.  Here  it  appeared  that  a  new  rule  of  practicCp  with  reipect 
continuaoceB,  to  giving  notice,  had  been  recently  made  by  the  Sessions,  sf 
and  hear  tbe  which  the  appellant's  attorney  had  no  knowledge,  bat  he  coa- 
•ppeal.  formed  himself  to  the  former  practice ;  and,  under  these  circuoh 

stances,  it  would  be  too  much  to  conclude  the  appellants  from 

having  their  case  heard.  —  Rule  absolute. 


IV.  The  Sessions  to  which  Appeal  must  be  made. 

Bee  stats.  13  &  14  Car.2  c.l%  S&4ffV.&  M.  c.  IJ.  §10. 
8  &  9  fV.S.  c.  SO.  §  6.  S3  G.  S.  c  55. 

Ilie  appeal  953.  Rex  v«  Wendover,  E.TAS  W.  3.  2  Salk.  490.— Two  justices 

against  an  order  ^f  ^^^  Albans  made  an  order,  that  whereas  they  were  credibly  ia- 
^^JJ^^  ^  formed,  that  fT.  was  the  place  of  //.'s  last  legal  settlement,  but  do 
ntionju^^  where  adjudged  to  be  so ;  from  this  order  there  was  an  appeal  to 
must  be  to  the  the  Quarter  Sessions  of  SU  A.%  where  it  was  confirmed.  —  Bodi 
next  Sesttons  were  now  quashed  ;  ibe  first,  because  there  was  no  adjudication 
for  Oa  county,  ^f  ^y^q  place  of  his  last  legal  settlement ;  and  the  second,  because 
notoi  the corpo-  ^y^^  appeal  ought  to  have  been  to  the  Sessions  of  the  county,  not 

ot  the  corporation  ;  and  as  it  was,  it  was  coram  nonjudtce^ 
Xbefiari&a.  954.  Rcx   V.  Monks  Risborough,  H.  T.  II  Ann.  MSS.^Tbe 

sums  shall  be  Sessions  was  held  on  the  5th  October,  and  was  adjourned  to  tlie 
?iH  ''^iSh^  ^^^^ '  ^^  ^^^  intermediate  10th  day  of  October  an  order  of  remorsl 
hr  adjourn*  ^^  made,  from  which  an  appeal  was  made  to  Uie  adjourned  Ses* 
mentorotber-  sions.  The  question  was,  Whether  this  was  the  next  Sessiow 
wise,  alker  an  within  the  act  ?  —  The  whole  Court  agreed,  that  if  an  order 
order  of  re-  he  made  before»  and  not  served  till  after  a  Sessions,  tbe  Sessioas 
.^valisaenred.  jj^j^j  ^^j.  ^jj^  service  of  the  order  is  the  next  Sessions  within  the 

See/NMt,pl.966.  ^^ Parker  CJ.  said,  he  took  this  to  be  well  enough,  aad 

that  he  could  not  distinguish  it  from  a  person's  taking  the  oathi 
the  same  term  on  which  be  took  a  place ;  which  had  been  allowed 
by  Chief  Justice  Holt,  —  Eyre  J.  differed,  and  the  case  was  ad- 
journed. 
And  the  Court        955.  MUbrook  V.  St.  Johns  Southampton^  H.  T»  1  G.  1.  Sdt,& 
will  intend  it  to  Rem»  66*  —  A  person  was  removed  from  Af.  to  St.  J.'b,  by  sa 
have  been  the      ^j^der  bearing  date  12th  day  of  February,  and  they  appealed  to  the 
1^'S^'"""  ^'•'"'Xi/  Sessions.  —  Now  Cross  moved  to  ouash  the  order,  theie 
traiT  appear.       appearing  to  be  an  intervening  Sessions,  and  so  not  within  the  sot 
See  Rex  tf.  Nor-  of  parliament.  —  Parker  and  Curia:  You  cannot  take  this  oih 
ton,  infra,         jection  now  it  is  matter  of  fact,  and  perhaps  the  order  was  pot 
pi.  957.  served  till  afler  the  Sessions :  you  should  have  made  this  objectioa 

then  ;  it  is  too  late  to  make  it  now.  .^  Not  quashed. 
Appeal  to  the  956.  Rex  v.  Hinderclave,  Finer  Abr.  356.  —  An  order  made  at 
next  Seanonaby  the  General  Quarter  Sessions  held  by  adjournment  was  quaabed, 
«^^™^^* "  because  it  did  not  appear  that  this  was  the  next  General  Quarter 
w^t  ia  made  Sessions ;  for  it  might  be  that  the  Sessions  was  begun,  and  con- 
after  the  origi  ntinued  by  adjournment,  before  the  order  was  made. 

al  Senionscooinienced. 
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957.  RMV.Norlon9E.T.2G.2.2Str.S3\.—ABVfSYexc€pibi  Theappeia 

to  an  order  of  Sessions  for  discharging  an  order  of  removal,  be-  against  an  order 
cause  the  justices*  order  was  dated  the  21st  of  June^  and  the  J^'A^^r^™"** 
Sessions'  order  was  not  till  Michaelmas  Sessions  following,  so  that  Sessions  after 
Midsummer  Sessions  intervened.    To  this  it  was  answered*  that  the  party  ap- 
by  the  express  words  of  the  statute  the  appeal  is  to  be  the  next  pealing  is  ag- 
Sessions  after  the  parties  find  themselves  aggrieved,  which  is  not  grieved, 
till  the  removal;  and  for  augbt  appears,  Michaelmas  Sessions 
might  be  the  next  Sessions  after  the  grievance :  And  so  it  was 
held  in  the  case  of  the  parishes  of  M*  and  St.  «/.'s,  S(nUhampi(m*(a)  (a)  Sfupra, 
^  To  this  THE  Court  agreed,  and  the  Sessions*  order  was  af-  pl*  d^^* 
firmed. 

958.  Rex  v.  West  Torrington,  T.  T.  22  &  23  G.2.  Burr.  S.  €.293.  If  »  Sessions  be 
—  Two  justices  removed  J.  W.  from  W.  T.  to  iV.  T.,  but  the  Ses-  "^JS;^^'?"?, 
sions  quashed  the  order.  The  Sessions  was  held  by  proclamation  "n tteadjoum- 
at  iT.,  on  Monday  the  9th  of  January^  and  from  thence  adjourned  jg^^^  ^^y^  an 
to  C  to  Wednesday  the  7th,  &q*  ;  but  there  was  then  no  Sessions  appeal  to  the 
held,  pursuant  to  tne  said  adjournment.  At  the  General  Quarter  Sessions  subse- 
Sessions  held  at  H.  this  appeal  was  made. —  It  was  objected,  first,  qwent  to  the  ad- 
That  the  Sessions  at  H.  could  not  take  it  up  at  all,  for  want  of  ^^e'neTTs^"''* 
jurisdiction,  it  being  held  without  adjournment ;  and  the  case  of  ^oxm. 

Rex  V.  Pohtead  (b)  was  cited ;  and  secondly,  that  the  appeal  was  /^)p^  p].98a 
not  made  to  the  next  Quarter  Sessions.-^  Hewitt  in  answer  to  '    * 

the  first  objection  said,  the  first  Sessions  holden  at  K,  was  ad- 
journed to  C.,  but  none  was  there  holden.  Then  a  Sessions  was 
held  at  H. ;  at  whicli  last  Sessions  this  order  was  made.  But  it 
does  not  appear  that  either  the  first  at  /if.,  or  the  second  at  C.y 
was  well  holden.  For  it  does  not  appear  before  what  justices  that 
at  K.  was  holden.  So  that  the  last  might  be  an  original  Sessions, 
b  point  of  law,  the  two  former  being  null.  And  secondly,  That  if 
the  first  Session  at  K.  was  not  good,  and  none  was  holden  at  C.^ 
then  this  at  H.  on  Friday  ISth  January  was  the  next  Quarter 
Sessions. — Wilmot  in  reply.  The  act  of  36£/tfi.S.  c.l2.  ex- 
pressly directs  four  Sessions  only  to  be  holden  in  a  year,  viz, 
within  the  utas  of  the  Epiphany  f  within  the  second  week  of  Lent; 
between  Pentecost  and  St.  John  the  Baptist ;  and  within  eight  days 
of  St.  Michael.  The  12  Rich.  1.  c.  10.  directs  one  in  each  quarter 
of  the  year  at  least.  Then  2  Hen.  5.  sfat.l.  c.4.  specifies  the 
times  or  holding  them  ;  which  are,  in  the  first  week  after  Michael" 
maSf  in  the  first  week  after  Epiphany^  the  first  week  after  the 
clause  of  Easter^  and  in  the  first  week  after  the  translation  of  Si. 
Thomas  the  Martyr;  and  more  often,  if  need  be.  This  appears 
to  be  a  General  Quarter  Sessions  holden  at  K* ;  and  an  adjourn- 
ment from  K.  to  C.  (where  none  was  holden) ;  and  the  third,  at 
H.9  mentions  no  adjournment  from  any  former  Sessions.  —  Lee 
C.  J*  To  be  sure,  if  the  first  Sessions  was  well  holden,  the  Ses- 
sions was  completed,  if  there  was  no  adjournment  of  it  from  thence 
to  H.  y  and  the  case  of  Polstead  is  in  point.  —  The  order  of  Ses- 
sions was  quashed,  and  the  original  order  confirmed. 

959.  Rex  v.  East  Donyland^  T.  T.  8  G.  3.  Burr.  S.  C.  592.— Two  An  appeal  from 
justices  for  the  borough  of  C.  made  an  order  to  remove  three  pau-  ^  order  of  bo- 
pers  from  St.  G.'s  in  C.  to  D.    The  parish  of  D.  appealed  to  the  "^"^^^j^"*'*!!! 
Quarter  Sessions  of  the  borough  of  C,  and  they  confirmed  the  ^„nty  Scs- 
order.  -»  The  Court  agreed,  that  the  borough  Sessions  had  no  sions. 
jurisdiction  to  make  this  order  of  confirmation  \  and  that  therefore 
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their  opinion  and  their  order  were  both  nngatory :  the  apped 
ought  to  have  been  to  the  Quarter  Sessions  of  the  county ;  and  ai 
no  such  appeal  has  ever  been  made,  the  original  order  stands,  (a) 
If  there  are  960.  Rex  V.  Justices  of  Wilts,  T.  T.  12  G.  8.  MSS.  —  An  order 

four  days  be-  ^^g  made  four  days  before  the  Sessions  commenced,  and  the  S«- 
moval  and^e  ■^°'^*  lasted  three  days  more.  The  contending  patties  were  not 
Sessions,  the  more  than  ten  miies  from  each  other,  and  the  place  of  the  Sesaooi 
appcfd  must  be  not  above  eight  miles  distant  from  the  party  complaining.  On 
to  those  See-       showing  cause  against  the  issuing  of  a  mandamus  to  the  jostica 

to  receive  and  hear  the  appeal,  it  was  insisted,  that  the  party  had 
time  enough  to  have  appealed  to  the  ne)ct  Sessions ;  that  at  leatt 
they  ought  to  have  entered  their  appeal,  and  adjourned  it,  agree- 
able to  the  mode  prescribed  by  IS  &  14>  Car.  2.  They  admitted 
that  cases  might  be  put  where  the  Sessions  were  at  liberty  to 
receive  and  hear  the  appeal,  after  the  Sessions  next  ensuing  the 
order  of  removal;  but  that  here  the  parish  officers  had  oeea 
guilty  of  laches  and  neglect,  and  therefore  ought  not  to  be 
favoured  or  assisted.  On  the  other  side  it  was  insisted,  that 
the  present  was  as  favourable  as  any  case  could  be  for  the  assist- 
ance of  the  Court ;  for  there  was  great  reason  to  believe  that  the 
parties  removing  had  ensnared  or  compelled  the  pauper  to  many 
a  woman  whilst  he  was  under  age ;  that  he  had  obtained  a  licence, 
and  was,  as  he  supposed,  prevailed  upon  to  do  so,  when  he  was 
not  of  age;  that  his  father  swore  he  was  under  age,  which 
strengthened  this  suspicion ;  that  there  was  not  a  reasonable  tine 
for  the  parties  to  inquire  into  the  facts,  in  order  to  judge  of  the 
propriety  of  appealing ;  that  the  act  of  the  parish  is  merely  di- 
rectory, and  the  Sessions  were  not  bound  to  refuse  an  appeal,  be- 
cause not  made  at  the  Sessions  immediately  following  the  order  of 
removal ;  that  the  Court  will  always  intend  the  appeal  to  be  in 
time  (if  possible)  as  appears  by  Siade  and  North  Bradly  in  Strange; 
at  least  they  will  never  assist  in  presurotng  the  limitation  mention- 
ed by  the  act  to  be  incurred  where  they  can  help  it.  —  Lord 
Mansfield  :  The  single  question  is,  Whether  the  Sessions  have 
done  wrong  in  admitting  the  excuse  offered,  for  not  appeal- 
ing at  the  next  Sessions  afler  the  order  of  removal  ?  for  all  the 
facts  of  imputation  thrown  out  against  the  removing  parties  are  oat 
of  the  case.  Whether  there  is  sufficient  time  for  not  appealing, 
must  depend  upon  the  facts  of  every  case.  Here  the  two  con- 
tending parishes,  and  the  place  where  the  Sessions  were  held, 
were  within  ten  miles  or  thereabouts.  It  is  said,  the  parish 
wanted  to  know  if  the  wife  of  the  pauper  was  settled  with  him, 
which  depended  upon  the  age  of  him ;  a  fact  they  might  have 
known  in  less  than  half  an  hour.  Besides,  what  is  the  case  thst 
they  desire  to  be  let  in  to  prove  ?  Not  a  fkvourable  one,  bat  the 
reverse.  It  is,  that  the  father  may  be  at  liberty  to  swear  against 
the  son,  and  prove  him  perjured,  which  I  would  never  suffer  to  be 
done*     Here  the  parish-officers  were  negligent.  —  The  Court 

(a)  Tbd  same  point  in  Rei  ».  Mai-  and  not  to  tbeir  own  Sessions:  ibrtbcB 

den  in  Essei,  M.  T.,  1 J  Ann.  —  By  there  would  bo  en  eppeel  ii5  toim  ad 

J^irker  C.  J. :  Whete  there  is  a  U/mn^  eundem:  (here  being,  mey  be.  theaae 

corporate  that  has  Sessions  of  its  own,  justices  sitting  who  made  the  older, 

and  the  justices  of  that  town  make  an  Cases  of  Sett,  page  6.  pi,  10.     See  alio 

order  there,  if  the  parties  will  appeal,  the  Sd  rol.  of  Mr.  Douglas's  H*«o7 

.  they  roust  appeal  to  the  cwnfy  &««m#,  of  Controverted  Elections,  118.  HI* 
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.were  unanimous  for  dtflcharging  the  rule  for  the  mandamus.'^ 
Rule  discharged. 

961.  Rex  V.  Justices  of  Devonshire^  T.  T.  17  G.3*  Cald.  32.—  The  time  limit- 
A  mandamus  was  moved  for  to  be  directed  to  the  justices,  to  hear  ed  for  appealing 
an  appeal  to  an  order  of  remoYal  from  fV.  to  P.    It  appeared  «gMn*t  an  order 
•upon  the  affidavits,  that  the  order  of  removal  was  dated  Oct<Aer  21,  non!u«iended 
1776 :  in  November  the  pauper  was  removed.     Some  time  after-  by  thematter 
wards  it  was  agreed  between  the  two  parishes,  that  the  question  being  referred 
should  be  decided  by  the  opinion  of  Hbath,  Serjeant ;  provided  to  arbitmtion, 
auch  opinion  were  given  on  or  before  the  14th  of  Januarify  the  i^«*»e*j»di» 
Sessions  beginning  on  die  1 5th.    It  was  also  agreed,  that  no  other  ^^  |^  ^^ 
instructions  should  be  given  to  the  counsel  than  the  examination  justices  of  Nor- 
of  the  pauper.    On  tlie  10th  of  January  the  opinion  was  given,  tbampton,  onftf. 
The  same  day  the  officers  of  W.  told  the  officers  of  P.  that  the  pL  936. 
opinion  was  not  decisive.     At  the  Easter  Sessions  following,  the 

parish  of  P.  appealed ;  but  the  justices  refused  to  enter  into  it,  as 
not  being  in  time.  — •  Bullbr  early  in  the  term  moved  for  the 
mandamus^  on  the  ground,  that  under  the  agreement  the  opinion 
in  favour  of  the  parish  of  P.  was  conclusive ;  and  that  the  parish 
of  P.  had  appealed  in  consequence  of  objections  raised  to  this 
decision  subsequent  to  the  Epiphany  Sessions  g  and  therefore  that 
the  statutable  limitation  or  appeiu  to  the  next  Sessions  ought, 
during  the  time  the  parties  were  under  terms  of  compromise,  to  be 
floapended.  ^-  Fanshawb  and  Millbs  now,  on  the  last  day  of  the 
term,  showed  cause ;  and  having  fully  satined  the  Court  upon  the 
fact  of  the  appeal  having  been  prevented  in  consequence  of  the 
objection  not  having  been  raised  or^viocM  to  the  Epiphany  Ses^ 
sions:  —  Lord  Mansfield  said.  That  as  both  parties  had  agreed 
that  this  question  should  be  submitted  to  counsel,  and  that  his 
opinion  should  conclude,  though  the  Court  does  not  quite  agree 
with  the  counsel  in  point  of  law,  they  would  not,  had  the  opinion 
been  positive,  have  granted  the  mandamus. 

962.  Rex  v.  The  Justices  of  Gloucestershire,   E.T.   19G.3.   The  justices  are 
DougL  191.  —  On  an  application  for  a  mandamus  to  compel  jus-  boundtorecdfe 
tices  to  receive  an  appeal  from  an  order  of  removal,  it  appeared  "Jnrtim order 
from  the  affidavits  on  which  the  rule  was  obtained,  that  the  examin-  of  remora],  if 
ation  of  the  pauper  was  taken  in  Augusts  the  order  of  removal  offered  at  the 
dated  the  12th  of  November  following ;  and  the  Sessions,  where  next  Sessions, 
the  appeal  was  tendered,  held  on  the  12th  o^  January  in  the  ensu-  ^?*^JJ^  ^ 
ing  year;  that  no  notice  of  appeal  had  been  served  (for  which  the  had^nSSm! 
reason  assigned  was>  that  the  appellants  had  not  been  able  to  get 

their  witnesses  ready,  till  it  was  too  late  to  give  such  notice) ;  that 
the  Court  had  been  moved  to  receive  the  appeal,  and  adjourn  the 
consideration  of  it  till  the  following  Sessions,  and  had  refused.  -— 
The  Court  were  clearly  of  opinion  that  the  justices  ought  to  have 
received  the  appeal*  —  The  rule  made  absolute. 

963.  Rex  v.   The  Justices  of  East  Riding,    Yorkshire,  E.  T.  If,  from  the 
19  G. 3.  Dougl  102.  —  Mandamus  to  receive  an  appeal.    The  ^"*^!j!^Jlj. 
order  of  removal  had  been  made  by  the  two  justices  on  the  22d  of  ^^^JJ'Sl 
September,  but  the  pauper  was  not  removed  till  the  5th  of  October.  ^^  pj^^  wbxt^ 
I^the  place  to  which  the  pauper  had  been  removed  from  fV.,  is  the  Sessions  are 
66  miles  from  N,  where  the  Sessions  began  on  the  6th  of  October,  held,  there  is 
At  that  Sessions  no  appeal  was  entered,  that  at  the  Epiphany  Ses-  P^  ^^'^  *^ 
sions  followingv  which  began  on  the  12th  of  January,  the  parish  the^iiit  Se?^ 
having  offered  an  appeal;  the  justices  refused  to  hear  it,  thinking  ^^^  eDsuing 
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are  to  be  consi- 
dered as  the 
next  Sessions, 


If  these  are  two 
iatef^eniiig 
days  between 
the  removal  and 
the  SesaionSy 
.the  appeal  oMist 
be  lodged  at 
those  Sessions 
though  the 
places  are 
twenty  miles 
asunder* 


(a)  Rex  0.  The 
Justices  of 
Yorkshire,  anU, 
pi.  963. 


Where  the 
Quarter  Ses- 
sions are  held 
at  two  different 
places  in  tlie 
county,  the  one 
being  an  ad- 
journment only 
of  tile  other, 
and  an  order  of 
removal  is  ex- 
ecuted after  the 
beginning  of 
the  original  Ses- 
sions, but  be- 
fore the  ad- 
journed Ses- 
sions, an  appeal 
at  the  next  ea« 


theraselVeB  bound  by  the  words  of  the  statute  of  13  ft  14  Cor.  i. 
c.  12.  §  2.  which  says,  that  persons  aggrieved  may  appeal  to  the 
justices  of  peace  **  at  the  nexl  quarter  Sessions. "  —  The  Court 
said,  that  ^'  by  next  Sessions'*  the  statute  of  Car.  2.  must  have 
meant  the  next  possible  Sessions ;  and  that,  here»  it  was  im« 
possible  for  the  appellants  to  lodge  their  appeal  at  the  Michadmn 
Sessions* 

964.  Rex  v.  The  Justices  of  Herefordshire,  M.  T.  30  G.  8. 
3  T.  R»  504*.  —  A  rule  had  been  obtained  on  the  defendaots  to 
show  cause  why  a  mandamus  should  not  issue,  commanding  them 
to  receive  an  appeal  against  an  order  of  removal.  The  order  was 
made  on  Friday  the  1 8th  oi  April;  on  the  19th  the  pauper  vas 
removed ;  and  on  the  Tuesday  following,  the  22d,  the  EasAer 
Sessions  were  held  at  //.,  twenty  miles  distant  from  the  parish  to 
which  the  party  was  removed  ;  at  which  Sessions  it  is  the  practice 
not  to  receive  any  appeal  after  the  Tuesday  morning.  The  parish 
not  having  appealed  at  tiiose  Easter  Sessions,  the  justice  at  the 
I4idsummer  Sessions  refused  to  receive  the  appeal,  because  not 
made  at  the  next  Quarter  Sesssions,  according  to  the  13  &  H 
Car.  2.  c.  12.  §  2.  The  foundation  of  this  applicati<xi  was,  that  m 
the  officers  of  the  parish  to  which  the  pauper  was  removed,  had 
not  sufficient  time  to  convene  a  meeting  of  the  inhabitants,  in 
order  to  take  their  opinion  upon  the  subject,  whether  there  were 
any  grounds  for  the  appeal,  the  AfiV^nimnfer  Sessions  were  the  next 
possible  Sessions.  -^  Lord  Kenyon  C.  J.  The  words  of  the  act  of 
parliament  are  very  strong ;  and  they  require  the  appeal  to  be 
made  at  the  Sessions  next  after  the  grievance.  Where,  indeed,  an 
order  of  removal  has  been  made  some  time  before,  and  only 
executed  a  very  short  time  before  the  Sessions,  so  that  there  was 
no  possibility  of  appealing  to  those  Sessions,  this  Court  has  inte^ 
fered  by  granting  a  mandamus  to  compel  the  justices  at  the  fol- 
lowing Sessions  to  receive  thje  appeal,  because  the  words  *'oext 
*<  Sessions''  mean  <<  the  next  possible  Sessions/'  (a)  But  this  is  a 
very  different  case ;  for  there  were  two  intervening  days  after  the 
execution  of  the  order  and  before  the  Easter  Sessions ;  and  if 
there  was  not  sufficient  time  before  those  Sessions  to  give  rea- 
sonable  notice  of  appeal,  the  appeal  might  have  been  then  entered 
and  adjourned,  according  to  the  statute  9  G.  1.  c  ?•  §8.— The 
THREE  OTHER  JuDGBS  concurriug,  rulc  discharged* 

965.  Rex  v.  The  Justices  of  Sussex,  H.  T.  37  G.  3-  7  T.  R.  IW. 
—  A  rule  was  obtained  in  the  last  term  calling  on  the  defendants 
to  show  cause  why  a  mandamus  should  not  issue,  directing  them 
to  receive  and  hear  an  appeal  against  an  order  for  the  remoTal  of 
T.  Laycockf  his  wife  and  children.  It  appeared  that  in  poiot 
of  fact  there  are  two  divisions,  though  not  legally  recognized,  in 
the  county  of  Sussex,  the  eastern  and  western,  though  there 
is  but  one  commission  of  the  peace  for  the  whole  county ;  and  the 
Quarter  Sessions  are  always  held  first  in  the  western,  and  afterwards 
adjourned  into  the  eastern  division.  The  Sessions  commence  in  the 
western  division  on  the  Tuesday.  The  removal  in  question  was 
made  on  the  Wednesday,  being  the  ISth  July  1796,  to  the  parish 
of  P.,  which  is  situated  in  the  eastern  division  ;  the  adjoamment- 
dav  into  which  was  on  the  Friday  following.  The  appeal  was  not 
lodged  at  that  Sessions,  but  was  preferred  at  the  next  Oetoher 
Sessions  held  by  adjournment  in  the  same  eastern  division.    An 
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objection  was  there  made  thatt  it  came  too  late*  and  the  SeaBions»  luing  •djourn- 
fkh^r  hearing  evidence  of  the  facta,  and  taking  into  consideration  ed  Sessions  it  ia 
the  distance  of  the  appellant  parish,  were  of  opinion  that  the  ad-  JjJ"^^?J2f*' 
jouromeiit  Sessions  in  July  were  the  next  possible  Sessions  at 
which  the  appeal  ought  to  falave  been  preferred ;  that  it  was  now  too 
late,  and  that  they  had  no  jurisdiction  to  exaraioe  into  the  nerits  of 
the  appeal. —  Lord  Kenton  C.J.  The  convenience  and  justice 
of  the  case  are  so  obviously  in  conformity  with  the  strict  letter  of 
the  statute  (n),  that  there  can  be  no  doubt  on  the  proper  con-  (a)4dEUs.c.s. 
atruction  of  it.     There  is  but  one  commission  of  the  peace,  and 
one  quarter  Sessions  held  for  the  county  in  each  quarter ;  although 
for  convenience  the  magistrates  hold  the  Sessions  first  in  one  part 
of  the  county,  and  then  by  adjournment  in  the  other  part.     The 
next  Quarter  Sessions,  therefore,  must  necessarily  mean  the  next 
original  Quarter  Sessions  held  for  the  county ;  for  the  adjourn* 
ment  is  only  a  continuation  of  the  same  Sessions.     The  removal, 
therefore,  having  been  made  after  the  commencement  of  the  July 
Session8>  the  appeal  was  properly  preferred  at  the  October  Ses- 
sions following.     Neither  is  there  any  thing  in  the  objection  that 
it  ought  then  to  have  been  made  to  the  original  Sessions  in  October^ 
for  that  would  be  directly  contrary  to  the  practice  which  has  always 
prevailed  in  counties  where  the  Sessions  are  adjourned  from  one 
place  to  another  within  the  county  ;  and  hia  Lordship  referred  to 
Res  V.  Monks  Risborough  (^),  zni  Rex  v.  Hinderdave.  (c)  —  Pxa  (*)-^«/tf,pl.954. 
CcJHiAM :  Rule  absolute.  (c)^n<«,pl.956. 

966.  Rex  v.  The  Justices  of  Flintshire  {d),  E.  T.  37  G.  3.  7  T,  R,   An  appeal 
200. —  This  was  a  rule  calling  on  the  defendants  to  show  cause  against  an  order 
whj  a  mandamus  should  not  issue,  commanding  them  to  receive  an  f^'*"^]!^^  "*^ 
appeal  againat  an  order  of  two  justices,  by  which  T.  Kirkham  and  the  nextSessions 
his  wife  and  family  were  removed  from  itf  .  in  the  county  of  Flinty  but  one  after 
to  L,  in  Slijffbrdsnire^  —  The  order  was  dated  on  the  24th  of  Sep-  the  order  is  ex. 
iember  last,  and  executed  on  Monday  the  3d  of  October^  at  four  ecuted,  if  there 
o'clock  in  the  afternoon,  at  L.,  which  is  at  the  distance  of  54*  miles  ^  ^.  *  r^*" 
frona  M.,  where  the  Flintshire  Sessions  were  holden  on  Thursday  ^^j^*  the  m- 
tbe  6th  of  October,    No  appeal  having  been  entered  at  those  Ses-  ccudon  of  the 
sioDS,  the  justices  at  the  January  Sessions  refused  to  receive  the  order  and  the 
appeal,  though  it  was  stated  to  them,  and  now  verified  by  affidavit,  "^^^  Sessions, 
t£at  the  overseer  of  Mold  who  conveyed  the  paupers  to  L,  could  *<»  make  inquiry 
only  speak  the  fVelsh  language,  and  that  the  overseer  at  L>  who  !!^ii!!^r'sMttle- 
received  them  could  not  understand  him  ;  that  near  a  week  elapsed  ment. 
before  the  parish  of  Z.  could  gain  any  information  respecting  the  ,^\  3^  |^  ^^ 
settlement  o^  the  paupers,  and,  consequently,  that  they  we;'e  not  in   Surrey  J9.  ;xw/, 
a  situation  to  appeal  at  the  Michaelmas  Sessions. — Lord  Kknyom  pi.  968. 
C.  J.   We  ought  not  to  decide  hastily  against  the  words  of  an 
act  of  parliament ;  but  some  reasonable  time  ought  to  be  given  to 
the  parish  appealing,  to  enable  them  to  inquire  whether  or  not  it 
will  be  proper  to  enter  an  appeal.     In  this  case  the  order  of  re- 
movaU  which  was  made  on  the  24th  of  Sepiemberp  was  kept  in  the 
overseer's  pocket  until  the  eve  of  the  Sessions,  and  was  then,  exe- 
cuted at  the  distance  of  more  than  50  miles  from  tlie  place  where  • 
the  appeal  was  to  be  lodged.      And  though  the  Sessions  were 
hokLen  at  M.  on  Thursday^  in  general  they  are  holden  on  Tuesday^ 
and  the  overseers  of  Z.  might  fairly  have  conceived  that  the  Ses- 
sions for  Flintshire  would  be  holden  on  tlie  very  next  day  after  the. 
order  was  executed.      Under  these  circumstances,  therefore,  I 
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think  that  these  justices  at  the  following  Sessions  in  Jajmry 
ought  to  have  received  this  appeal,  and,  consequently,  that  this  rme 
should  be  made  absolute.  —  Per  Curiam  :  Rule  absolute. 
Awimntto  967.   MayhetD  v.  Parker,   H.T.    S9G.S.   ST.  ILlia— la 

arrest  the  trespass  for  an  assault  and  fUse  imprisonment  the  defendant  gtve 

Iff^  "^  in  evidence  a  warrant  under  the  hand  and  seal  of  Lord  JTmot, 

bTiSy  ib^e  ^^''ch,  after  reciting  that  it  was  certified  that  at  the  General  Set- 
boiinc^&c.  to  won  of  oyer  and  terminer  at  the  Old  Bailey  on  the  11th  of  Jn- 
appear  at  the  nuary  S7  G.  3.,  the  plaintiff  was  and  stood  indicted  for  perjury,  to 
nextjiessianty  whicn  indictment  he  had  not  appeared  or  pleaded,  required  and 
&c."  niMM        commanded  the  defendants  (peace  officers)  to  apprehend  the  plain- 

ate  dlSST  ^'ff  ^^  ^^S  *^""  ^^^^^^  ®"^  ^^  ^^  i"^K««  o^  *c  Court  of  King's 
and  not  after  '  Bench,  Ac  "  to  the  end  that  he  may  become  bound  with  suffident 
the  date  of  the  "  sureties  for  his  personal  appearance  at  the  next  Sessions  of  oyer 
warrant.  «  and  terminer  of  our  Lord  the  King,  to  be  holden  for  the  city  of 

'nerefore  the  «  London^  to  answer  the  said  iqdictment,  and  be  further  dealt  with 
?M*Ui^^uiti-  "  according  to  law ;"  dated  the  2l8t  of  January  1797.  It  appeared 
fy  an  arrest  after  that  the  arrest  was  not  actually  made  until  about  10  months  after- 
the  Msaions  wards.  It  was  objected  at  the  trial  before  Lord  Kenyan  at  the 
next  ensuing  last  sittings  at  Guildhall  that,  as  the  arrest  was  not  made  before 
the  date  of  the  ^j,^  qi^  Bailey  Sessions  next  ensuing  the  date  of  the  warrant,  the 
^'*"*'^^  warrant  was  no  longer  in  force,  and  could  not  justify  an  arrest  and 

imprisonment  afterwards :  but  Lord  Kenyan,  being  of  a  difecnt 

opinion,  nonsuited  the  plaintiff.  —  Gar  row  now  renewed  the  same 

objection  on  a  motion  to  set  aside  the  nonsuit ;  and  said  that  die 

usual  practice  in  these  cases  was  to  renew  these  warrants  at  everj 

Sessions  if  not  executed  before,  and  that  great  inconvenience 

would  ensue  if  it  were  otherwise,  as  warrants  of  arrest  might  be 

kept  back  to  answer  particular  purposes,  and  not  executed  txQ 

long  after  they  were  granted.  —  But  Lord  Ksnyon  C.  J.  said,  thst 

the  fair  construction  of  such  a  warrant  was,  that  the  party  to  be 

arrested  should  be  made  to  appear  at  the  next  Sessions  qfier  ik 

arrest;  and  that  the  only  purpose  which  the  practice  alluded ts 

could  answer  was  that  of  enhancing  the  expence  to  prosecuton, 

and  putting  money  into  the  pockets  of  the  officers.     That,  if  saj 

person  misconducted  himself  by  keeping  back  warrants  of  aneit 

to  be  afterwards  made  use  of  for  vexatious  or  improper  purposes 

he  subjected  himself  to  an  action  for  a  malicious  prosecution  it 

the  suit  of  the  party  grieved :  but  the  warrant  was  a  sufficient  j0- 

tification  in  trespass  to  the  officer  charged  with  the  execution  dt 

it.  —  Per  Curiam  :  Rule  refused. 

Whereanorder       968.  Rex  v.  Justices  of  Surrey,  E.  T.  53  G.S.  1.M.&  S-47a— 

^removal  wa»    Mandamus  to  the  justices  of  Surrey,  to  receive  an  appeal  agamits 

^^*on  Se      'e™ov«l  of  a  pauper  from  R,  to  M.     The  affidavit  stated  that  lla 

day  before  the     order  of  removal  was  dated  the  1 1th  of  January  last,  and  was  fl^ 

holding  of  the     ecuted  in  the  afternoon  of  that  day.    That  the  Quarter  Sesi 

Epipkany  Sea-    for  the  county  of  Surrey  began  on  the  12th,  and  that  there 

"^dImI*"^  **^     not  sufficient  time  to  procure  any  information  respecting  the  i 

enSwUdTimd       P®''*  settlement,  or  the  requisite  evidence  to  support  an  »W^ 

duenoticegiven  or  even  to  ascertain  whether  such  appeal  ought  to  be  made.  TM 

for  the  Eaoer     according  to  the  practice  of  the  Sessions  for  that  county,  nolioe 

S««pn"»^        must  be  served  on  the  respondent  parish  by  the  appellant,  of  ther 

tTe'jQtii^^    intention  to  try  such  appeal,  at  least  six  clear  days  before  the 

fused  to  bear      commencement  of  the  Sessions ;  that  due  notice  having  been  grro 
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for  the  Eoiter  Sessions,  the  appeal  was  then  entered ;    but  the  the  appeal,  on 
Court  refused  to  hear  the  appeal,  on  the  ground  that  it  ought  to  ^«  ground  that 
have  been  entered  at  the  Epiphany  Sessions,  and  respited  until  the  J*  *<>"1^  J^« 
next  Sessions.    Against  the  rule,  an  affidavit  of  the  clerk  of  the  the°^^Sianv 
peace  stated,  that  by  the  course  and  practice  of  the  Sessions  for  Sesrions ;  the 
that  county,  they  always  adjourned  for  a  certain  time,  and  appeals  Court  granted 
against  orders  of  removal  are  allowed  to  be  lodged  at  any  time  *  mandamus  to 
during  the  sitting  of  the  Sessions,  or  at  the  adjournment  held  next  th«  ju«tJ«»  to 
after  the  making  such  order,  without  requiring  notice  to  be  given  ^^^ncnvSli^" 
to  the  respondents.     And  that  the  consideration  of  such  appeal  is  standing  it  ap« 
thereupon  adjourned  to  the  next  Quarter  Sessions  afler  those  at  peared  that  the 
which  it  is  so  lodged.      That  the  last  Epiphany  Sessions  com-  Epiphany  Ses- 
menced  on  the  12th  of  Januaryy  and  lasted  14  days,  when  they  won«  continued 
were  adjourned  to  the  2d  of  February  following  (which  adjourn-  ^^  aftCTwardl 
meat  lasted  one  day),  and  was  again  adjourned  to  the  1st  of  March^  twice  adjourned 
which  lasted  two  days.  —  Lord  Ellenborough  C.  J.  The  statute  to  distant  days, 
does  not  contemplate  the  continuance  of  the  Sessions.     It  enacts,  *nd  that  it  was 
that  the  party  may  appeal  "  to  the  next  Quarter  Sessions, "  with-  ^  E™^^  ®^ 
out  adding  "  or  some  adjournment  thereof. "     It  takes  the  hold-  Slow^p^ls^to 
ing  of  the  Sessions  at  the  point  of  time  to  which  it  refers  the  be  entered  at 
appeal ;  and  the  Sessions  are  always  considered  in  law  as  one  day,  any  time  during 
to  whatever  period  they  may  by  accidental  causes  be  extended,  their  continu- 
The  appellant  parish  ought  to  have  a  reasonable  time  allowed  for  •"?*»  ^^  ■*  ***• 
considering  whether  they  will  appeal  or  not.     The  question  is,  ^nS^respUetiie 
Whether  the  interval  between  the  11th  and  12th  oi  January  was  a  hearing  till  the 
reasonable  time  for  that  purpose.    We  are  of  opinion  that  it  was  next  Sessions, 
aot.  —  Baylby  J.  referred  to  Rex  v.  Justices  of  Flintshire,  (a)  —  (a)^7i/tf,pl.966. 
Sule  absolute. 

969,  Rex  v.  Justices  of  the  West  Riding  of  Yorh,  T.  T.  55G.S.   Where  an  order 
fM.&S.5^.—  ^n  order  of  removal  from  a  township  in  the  f ^^^  In"" 
Vest  Riding  to  the  parish  of  St.  Luke  in  Middlesexy  was  dated  on  ^oMire\oa 
he  3d  of  January^  and  executed  on  the  12th,  and  the  Epiphany  parish  in  Mid- 
Sessionfl  for  the  iVest  Riding  were  holden  on  the  18th.     The  pa-  dfejorwasex- 
Ish  of  St,  Luke  did  not  appeal  to  those  Sessions,  but  offered  to  «cuted  on  the 
ppeal  at  the  Easter  Sessions  in  AprUy  when  the  justices  refused  ]^^^I^a^^' 
»  receive  the  appeal.     A  rule  nisi  was  obtained  for  a  mandamus   Yorhhire  EpU 
0  the  justices  to  receive  the  appeal,  on  the  ground  that  the  order  phany  Sessions 
'as  executed  too  near  the  time  of  the  Epiphany  Sessions,  to  make  were  holden  on 
;  practicable  to  appeal  to  them,  consiaering  the  distance  of  the  *^®  ^^^»  ■**? 
arish  of   St.  Luke  from   the  place  where  those   Sessions  were  [J'^^*^until 
olden.     It  was  contended  against  the  rule,  that  there  was  time  ^  Eo^  ^s. 
>r  the  parish  to  have  entered  and  respited  their  appeal  at  the  sions,  when  the 
piphani/  Sessions,  which  was  all  that  could  be  required  of  them,  justices  refused 
%ex  V.  Justices  of  Herefordshire.)  {b)     But  granting   that  they  ^  receive  the 
ere  not  bound  so  to  do,  yet  they  ought  to  have  come  prepared  at  SSJ^'J^^ij 
le  next  Sessions  not  only  to  enter,  but  to  try  the  appeal,  and  ^^  ^^^^  ^ 
aght  to  have  given  notice  to  that  effect  to  the  respondents,  mandamus  to 
hereas  they  gave  no  notice,  and  were  not  in  a  condition  to  be  the  justices  to 
jard,  but  only  to  enter  and  respite  their  appeal  at  the  Easier  Ses«  receive  the  ap- 
ons.      In  support  of  the  rule  it  was  said,  that  the  ground  on  |^  jj^*^**^ 
hich  the  justices  refused  to  receive  the  appeal,  was,  that  it  was  MUants  were^ 
It  of  time,  and  not  on  account  of  the  objection  last  stated ;  and  not  ready  to 
was  farther  insisted  that  the  appellants  were  entitled  to  ask  to  enter  and  try 

{})  Ante,  pi.  964. 
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their  appwA  at  enter  and  respite  their  appeal,  for  if  an  appeal  to  die  nest  pried* 
the  Eautr  Ses-  cable  Sessions  is  an  appeal  to  the  next  Sessions,  it  is  so  with  aU  its 
6ioiH»but<Mly  consequences,  one  of  which  is,  that  the  appellant  has  a  ri^t  to 
ren^toT  ^^^^®  ^^  adjourned  to  the  following  Sessions.  —  Le  Blamc  J.    We 

do  not  think  that  the  parish  were  entitled  strictly  to  pass  over  the 
first  Sessions ;  but  if  they  had  done  at  the  second  as  much  as  thejr 
ought  to  have  done,  the  Court  would  have  relieved  them.    The 
parish  might  possibly  have  gone  in  the  first  instance  to  the  ^»- 
phany  Sessions,  but  they  have  not  done  this,  and  have  also  not 
placed  themselves  in  a  situation  to  be  beard  at  the  second  Sessiens; 
the  Court,  therefore,  do  not  see  a  sufficient  ground  for  granting  a 
mandamtu.  —  Rule  discharged. 
liHicre  an  order       970.  Rex  v.  Justices  of  Essex,  M.  T.  58  G.  S.  IB.&  A.  210.— 
of  remoral  was    Upon  sliowing  cause  against  a  rule  calling  upon  the  defendants  t» 
■erred  on  the      g^ow  cause  why  a  mandamus  should  not  issue,  commanding  them 
on&furrfatr*    ^^  receive  and  hear  an  appeal  against  an  order  of  removal,  by 
and  the  Sessions  which  a  pauper  was  removed  from  T.  to  W> ;  the  following  facts 
were  holden  on    appeared  upon  the  affidavits.     The  order  was  made  on  Tuesdof 
the  following      the  8th  Jult^  1817,  and.  was  served  about  12  o'clock  on  the  fb&eir. 
A^'^ellim?      ^^  Saharday.    The  distance  between  the  respondent  and  appd- 
ptfish^was"        ^^^^  parishes  was  24;  miles  distant  from  C,  where  the  Sesnoas 
thirty-seven        were  held  on  the  Tuesday  following,  and  lasted  four  days ;  and 
miles  iVom  the     by  the  practice  of  that  Setsions,  a  motion  to  enter  and  respite  the 
place  where  the  appeal  might  have  been  made  at  any  time  during  the  SessiooBk 
hUd***" bT'^     Tlie  parish  not  having  appealed  at  the  July  Sessions,  the  justices- 
there  wss"no       refused  to  receive  the  appeal  at  the  Michaelmas  Sessions,  on  the 
appeal  to  those    ground  that  that  was  not  the  next  Sessions  witliin  the  meaning. ol 
Sessions,  and      the  Stat.  IS  &  14>  Car*  2.  c.  1 2.  «•  2.     The  cases  of  Rex  v.  The  Jah 
the  justices  re-    fic^s  of  Herefordshire  (a),  was  cited.  —  Lord  Ellbnborough  C  J. 
^^^^J*^^^^*  The  Stat.  13  &  H  Car.  2.  certainly  directs  the  appeal  to  be  at  the 
the ^tSes-      ^^^^  Quarter  Sessions,  but  that  must  mean  the  next  practicable 
sions,  the  Sessions.    The  parish-officers  roust  have  a  reasonable  time  al- 

cottrt  granted  a  lowed  them  to  make  the  necessary  inquiries,  that  they  may  judge 
mandamus.  of  the  pro|)riety  of  appealing  or  not.  The  notice  here  is  served 
{a)Jntetjii.9€4.  on  the  Saturday •    I  am  of  opinion  that  they  are  not  bound  to- 

devote  Sunday  to  such  a  purpose.     They  have  then  only  one 
entire  day,  i,  e,  the  Monday,  to  get  the  necessary  information,  aod 
to  consider  whether  they  will  appeal  or  not,  and  that  in  my  judg- 
ment is  not  sufficient.     It  has  been  said,  that  although  the  appttl 
could  not  have  been  heard  at  those  Sessions,  still  that  it  ought  to 
have  been  entered  and  respited :  but  that  would  only  be  incurrisg 
a  useless  expence,  without  conferring  any  benefit  on  either  party, 
and  was  therefore  quite  unnecessary. —  Rule  absolute. 
Where  by  char-       971 .  Jiex  v.  Justices  of  the  Borough  of  Carmarthen  and  Cotmty 
J^ *** ™"Pf     of  the  *ame  Borough,  H.T.I&2  G.4.  42?.  & ^.291.— Two ji»- 
rough;  which'     ^"ces  of  the  borough  of  C,  on  the  23d  May  1820,  by  their  order, 
was  a  county  of  removed  a  pauper  from  the  parish  of  St.  A,  in  that  borough,  to 
itself,  held  only  the  parish  of  N.  C,  in  the  county  of  C.     Against  this  order,  the 
Oeocral  Sts.       parish  of  N,  C.  appealed,  and  in  their  notice  of  appeal  stated 
y^  MdJlot      ^^^  intention  of  appealing  to  the  next  Quarter  Sessions  of  the 
Quuter  s«^      boKough  of  C.    At  the  next  Sessions  (which,  it  appeared,  were 
sions :  Held,      the  (xeneral  and  not  the  Quarter  Sessions)  for  tlie  borough,  held 
that  an  appeal     on  the  21  St  September  last,  the  parties  accordingly  attended,  and 
against  an  order  applied  for  leave  to  lodge  the  appeal ;  but  tlie  magistrates  refused 
remoTai         ^j,^  application,  —  Abbott  C.  J.  I  am  of  opinion,  that  the  true 
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pooBtruction  of  th^SScB  WiSdC*  SO.  l»y  that  if  there  be  an  appeal  might  be  made 
to  tlie  Sessions  of  a  town  which  is  a  county  of  itself,  where,  by  ^^^  "•?*  5^ 
charter  only,  General  Sessions  are  l>eld,  it  must  be  made  to  the  ^l^^^t 
General  Sessions.    Here  the  magistrates  are  empowered  to  hear  ^ucb  bonnigh. 
and  determine  upon  all  articles  within  the  borough^  which  accord- 
ing to  law,  belong  to  the  office  of  justices  of  the  peace  in  their 
Quarter  Sessions,  or  otherwise,  to  determine.    Now  this  is  a  very 
large  expression,  and  comprehends,  as  it  seems  to  me,  a  power  to 
decide  upon  orders  of  removal.    As  to  the  other  objection,  it  ap- 
pears that  there  are  three  magistrates,  at  least,  qualified  to  act» 
and  a  sessions  of  the  peace  may,  it  is  known,  be  held  before  two  ma- 
gistrates.   The  act  of  parliament,  to  which  a  reference  has  been 
made,  only  applies  to  corporations  or  franchises,  where  there  are 
BOt  more  than  four  justices  altogether ;  and,  besides,  it  does  not 
apply  to  appeals  against  orders  of  removaL  Upon  the  whole,  there- 
fore, I  am  of  opinion,  that  this  rule  ought  to  be  made  absolute. 

972.  Res  Y.  Alnmici,  Af.T.2G.4.  5B.&A.IQ4^ — Two  jus-  Anorderof 
tices,  by  their  order,  dated  the  6th  August  1814,  removed  M,  W^  dbted!.tTtt. 
a  pauper,  from  A.  to  H.    On  an  appeal  against  this  order  at  the  g^^t^  isu,  and 
Michaelnuu  Sessions  in  1820,  it  was  discharged^  subject  to  the  aa  order  of  sus- 
opinion  of  this  Court  upon  the  following  case :  The  pauper,  at  the  pension  indors. 
time  the  abov«  order,  dated  6th  August  1814,  was  made,  was  ex-  ^  thereon,  in 
tremely  ill,  and  in  such  a  state  of  health,  that  she  could  not  be  ^'^'^of 
removed  without  danger ;  the  execution  of  the  order  was,  there-  the  pauper ; 
fore,  suspended  by  an  indorsement  thereon  in  the  usual  form,  and  a  copy  of 
On  or  about  the  6th  September  1814,  a  copy  of  the  said  order  of  «uch  order  and 
removal  and  indorsement  was  delivered  to  and  served  upon  one  of  ^iM^orwinent 
the. overseers  of  the  poor  of  ff.,  by  a  person  sent  and  authorised  ]J^ed"upon  the 
by*  one  of  the  overseers  of  the  poor  of  A.^  such  person  not  then  appellants  but 
having  the  order  with  him  ;  and  on  the  4th  October  1815,  another  the  original  or- 
part  of  the  original  order  of  removal  and  indorsement  was  delivered  der  not  pru- 
to  and  served  upon  one  of  the  overseers  of  the  poor  of  H.  by  the  d"ced  at  the 
overseers  of  the  poor  of  A.    This  last-mentioned  document,  so  ^^  topv*^-^"^ 
served  on  the  4th  October  1815,  had  not  been  executed  by  the  re-  andsubse-' 
moving  justices  on  the  6th  August  1814,  but  was  executed  by  them  quently,  in 
in  September  1815.    It,  however,  bore  date  the  6th  August  1814.  )8i.^>  anotlier 
The  order  originally  executed  was  not  at  any  time  shown  to  any  ^^rj******^^*' 
of  the  overseers  of  H.    The  suspension  of  the  execution  of  the  ^nt  executed 
said  order,  on  account  of  the  sickness  of  the  pauper,  was  taken  off  i,y  the  name 
in  August  1819,  and  a  further  order  was  then  indorsed  by  the  jus-  Juaticca,  but 
ticea  on  the  order  of  removal  for  the  payment,  by  the  overseers  of  bearin^^  date  in 
H^  to  the  .overseers  of  A^  of  the  siim  of  161/.  lls.&d.^  being  the  ^^^s*^>  Jsi^» 
charges  proved  upon  oath  to  have  been  incurred  by  the  suspension  ^^n^e^ppel- 
of  the  order  of  removal.    On  the  5th  of  September  1820,  the  pau-  lants.    The 
per  was  duly  removed  from  A*  to  i/.,  and  an  appeal  against  the  ..pauper  was  not 
order  of  removal  was  entered  at  the  Michaelpias  Sessions,  1820.  removed  till 
When  the  case  was  called  on,  and  the  facts  above  stated  had  been  is^dt^^enan 
proTody  it  was  contended,  on  the  part  of  the  respondents,  that  the  ^^^^^He"/ 
appellants,  could. not  be  heard,  as  thejr  had  omitted  to  appeal  that  the servlceg 
againat  the  order  of  removal  within  the  time  allowed  bv  law :  the  of  the  original 
49  G.  S.  c.  124*  §  2.  enacting,  that  when  the  execution  of  any  order  oi^^r  of  re- 
of  removal  shall  be  suspended,  the  time  of  appealing  against  such  "  j^^ll'l^^'^ 
order  shall  be  coniputed  according  to  the  rules  which  govern  both  defect!^ 
other  like  cases  from  the  time  of  serving  such  order,  and  not  from  ^nd  that  the  ap. 
the  tame  of  making  such  removal  under  and  by  virtue  of  the  same.  pe«l  was  made 
vol..  II.  3  o 
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—I  Tab  Court,  however,  permitted  the  case  to  proceed,  and  dtt 
appeal  was  allowed.  —  Abbott  C.  J.  Hie  objection  made  here  to 
the  judgment  of  the  Court  of  Quarter  S^sions,  is,  that  diey  hsve 
allowed  this  appeal,  when,  in  point  of  law,  the  appellants  were 
not  entitled  to  it,  not  having  appealed  within  the  time  allowed  bj 
law.     That  question  depends  entirely  upon  the  vafiditT  of  dte 
service  of  the  order.    Now,  that  service,  in  order  to  be  vslidt 
must  be  either  by  delivery  of  the  order  itsdf,  or  by  leaviiig  aoo^ 
of  the  order,  and  at  the  same  time  producing  the  orbiiiiu.   Its 
Admitted,  that  the  service  in  1814  was  deflective;  but  wen  in  1811 
there  was  a  second  service.    Now,  if  that  was  the  service  cf  a 
copy,  it  was  bad,  for  the  same  reason  as  vitiated  the  previoas  lorv 
vice.    It  is,  however,  contended,  that  this  was  the  sarviee  of  i 
new  original  order.    But  if  we  were  to  bold  iftrat  to  be  so,  we 
should,  as  it  seems  to  me,  give  to  it  an  effect  not  intended  by  titt 
justices  who  executed  it ;  for  if  they  had  intended  it  as  a  new 
order,  they  would  have  giveti  to  it  b  date  corresponding  with  llis 
time  of  its  execution.    I  think  that  they  never  cotdd  have  in^ 
tended  it  as  a  new  order,  but  oofly  as  an  authenticated  copy  tf 
their  former  order ;  and  that  the  Court  of  Sessions  were  right  ia 
so  treating  it.    In  that  view  of  the  case,  it  is  dear  that  both  ser- 
vices are  defective,  and,  consequently,  that  the  appeal  was  in  tkatf 
and  the  order  of  Sessions  is  therefore  rigfht.— Order  of. 
confirmed. 


V.  OfAd^nmait. 

Tho  Qnafter  97S.  Rex  v.  Kinf^t  Langley^  T.T.UW.S.  Ld.  RagfWL 481.** 

Sessions  msy  Exceptions  were  taken  to  an  order  made  at  the  General  Qositir 
^^^^  Sessions  of  the  justices  of  the  peace,  upon  an  appeal  to  tbesi 
apped^fWnn'aii  °^^  ^^"^  <^  order  of  removal ;  and  the  exception  was.  That  the 
order  of  K-  appeal  was  lodged  at  the  next  Quarter  Sessions,  and  that  it  sp- 
mofiL  pears  upon  the  face  of  the  order  that  it  was  not  thendeteraiined, 

^CSalk.  605.    but  that  it  was  adjourned  over  for  furtlier  conaideration.  —  Ami  it 
C^n£^e5^     was  held  by  the  wholk  CotJHT,  that  the^  might  well  ailjoura  ss 
^"''^*      *        appeal  upon  debate  for  farther  consideration. 
The  scMont  974.  Rex  v.  Grince,  T.  T.  4  G.  1.  MSS.— The  adjouroment  of 

f*""**  *?JJ*^  a  Sessions  is  not  to  be  to  a  time  beyond  that  fixed  by  2  Hen.  5.  c.4b 
^"^^nT^  ^^^  ^®  holding  anotlier  original  Sessions* 

tknwd  in  die  a%ii.5.  c.4. 

916.  ResY.SL  Michiul,  Ipmick,  E.T.20.^.  £^.8SI.«-*b 
exception  was  taken  to  the  order  of  Sessions  that  it  as  sad  tohe 
-made  at  a  Sessions  held  by  adjoammant  such  »  day,  and  doss  sot 
show  that  the  Sessions  oommenced  within  tfie  tine  prescribed  If 
the  act :  it  should  have  been  ad  tmrionem  mckoa$mm4iudk  adiff 
and  held  by  adjottmmentafter.^And  Ibrtfaiataktheoiderrf 
Sessions  was  quashed. 

976.  lUx  V.  Harrotoby^  E.  T.  10  G.  2.  Ain*.&C^ia2.-«TiN> 
justices  made  an  order  on  the  ISth  ofjaimmy  1796,  fortherevossi 
of  EUis  and  his  wife  from  A.  to  #/.  Upon  iq>peal  to  anadfoamtd 
Sessions  holden  upon  the  4ih  of  May  following,  this  ad^oorasd 
Sessions  confirmed  the  order  of  two  justices  ;  hut  it  did  not  appssr 
when  the  original  Sessions  were  first  holden.  iatennadiately,  w 
on  the  SOth  of  Ajml,  two  jusUces  (one  of  whom  was  Ihe 


TbesenioiM, 
in  mekinff  an 
Order  under  aa 
adjournment, 
must  stale  wheo 
the 


An  order  made 
at  an  adjourned 
aessionsmust 
sbeur  when  the 
original 
sions  oom- 


penon  that  made  it)  eaHed  in'  th^  first  onkr,  and  made  another, 
hy  rhich  latter  order  they  removed  the  paupers  from  A>  to  R. 
Upen  an  appeal  from  this  ktter  order,  the  Sessions  adjourned  ail 
the  proeeediDgs  to  the  next  following  Sessions.  —  Thb  Codat 
▼ere  dear,  that  the  second  order  made  by  the  two  justices  was 
irregular,  as  being  made  pending  the  first,  and  before  any  appeal, 
and  without  showing  any  subsequent  settlement  to  have  been 
gained ;  and  all  Uiat  was  done  upon  that  second  order  of  the  two 
^tices  is  therefore  out  of  the  case.    But  the  first  order  of  two- 
justices  has  no  objection  at  all  made  to  it ;  and  therdbre,  though 
the  eonfirmation  of  it  at  Sessions  be  invalid,  because  it  does  not 
appear  when  the  original  Sessions  were  holden,  yet  the  first  order 
melf  must  be  confirmed. 

d77.  JRexY.HeptotuiaU,  T.  T.  lOG.^  J?«rr.5.C.S8.— Two  Ammi/nmt^ 
jnatices  removed  HeUifoeU  firom  H.  to  JS./  and  the  Sessions,  oo  «t«ia(yttiiii«a 


appealt  discharged  the  order*    It  was  obiected,  that  in  ih^  caption  ^^HH^j.^^ 
at  the  order  the  Sessions  are  said  to  be  holden  on  such  a  d^y  by  ogi^^Sm^^ 
mdfQttammeiUf  but  it  does  not  appear  when  the  original  Sessions'  aont  wcra 
were  haiden.  —  Pan  Curiam:  This  is  9^  fatal  exception.    The  holden. 
order  must  be  quashed. 

978.  Bex  v.  Hedinghsm  SiUe,  T.  T.  10  A  11  G.  2.  Burr.  S.  C  If  tin  Seaioiit 
1 12.  —  Two  justices  removed  Clarke  from  F.to  H^f  and,  on  ap»  ^^  •.<**  ^ 
pealt  the  order  was  quashed.    It  appeared  on  these  orders,  with  ^^^^^^ 
9th^n  flsade  between  the  same  parisbes,  that  an  order  had  been  proper  adjourn- 
made  at  Sessions  referriitt  the  question  in  this  case  to  the  deter-,  ment  of  die 
mination  of  the  judge  uf  assize,  but  without  any  particular  conti'  tevloot. 
nuance  of  the  appeal  being  entered.    It  was  objected,  that  the 

third  of  the  before-meatioaed  orders  not  having  continued  the 
wpeal  by  a  proper  adjournment,  but  only  referring  it  to  the  judge 
qf  aasiae,  without  reserving  the  determination  to  themselves  after 
they  should  know  his  opinion^  this  was  a  discontinuance  of  the  ap- 
peal, and  the  Sessions  could  not  take  the  matter  up  again ;  and 
consequently  the  fourth  order  (which  discharged  the  original 
order)  was  a  bad  one.  And  the  counsel  who  was  on  the  other 
aide  for  F*  did  not  pretend  to  support  it.  —  Lbb  C.  J.  The  former 
ia  only  a  conditional  reference  to  the  judge  of  assize,  without  any 
continuance  or  adjournment ;  the  latter,  therefore,  cannot  be  valia. 

979.  Rex  v.  Stansfieldy  E.T.  16  G.  %  Burr.  S.  C.  205.  —  Two  ***•  fadong 
justices,  by  an  order  dated  12th  April  1742,  removed  Barratt  "2^**'"** 
from  the  township  of  Stansfieldm  theparish  of  HeptonsiaO,  to  the  ||Sj^|^^*'^ 
towndiip  of  SpoUand  in  Rochdale.    The  Pontefracl  Sessions,  held  MMOons. 

the  27 th  Aprtl^  15  G*  2.,  upon  an  appeal  by  SpoUand^  ordered  the  See  Rexo.  Jui. 
appeal  to  be  respited  to  the  next  Creneral  Quarter  Sessions  of  the  ^^es  of  Sussex, 
peace  to  be  holden  by  adjournment  at  Bradford  in  and  for  the  ''^^^  P'*  ^^* 
said  riding«    At  the  General  Quarter  Sessions  holden  at  Skipton^ 
in  and  for  the  said  ridinff,on  Tuesday  the  13th  day  of  J«/y,  16  G.  2. 
before,  &c.,  the  same  Sessions  was  adjourned  until  Thursday  the 
15th  diay  of  the  said  month  ofJulyp  at  ten  of  the  clock  in  the  fore- 
noon, to  be  holden  at  Bradford^  in  aad  for  the  said  riding.    On  the 
aaid  Thursday  the  15th  day  of  Jiu/y,  the  same  General  Quarter 
Seaaions  was  nolden  by  the  said  adjournment,  at  Bradford,  in  and 
for  the  said  riding.    At  which  General  Quarter  Sessions  continued 
and   holden  at  Bradford,  it  was  ordered  to  be  discharged.  — 
Fawkbs  excepted,  first.  That  the  appeal  being  given  by  13  & 
14>  Car.  2.  c.  12.  $  2.  to  the  next  Quarter  Sessions,  they  ought  to 
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hare  entered  into  the  merits  of  it  themtelves,  and  had  no  power 
to  adjourn  it  at  all.  Secondly^  that  at  least  they  should  hste 
adjourned  it  to  the  next  original  Quarter  Sessions,  but  certainly 
could  not  adjourn  it  to  a  Quarter  Sessions  to  be  holden  by  adjourn- 
ment. —  The  Court  thought  the  Poniefrad  order  wdl  enowi  at 
to  the  adjournment.  —  DennisonJ.  said,  the  places  of  bdding 
adjourned  Sessions  were  yery  well  known  in  Yorkshire. 

980.  Rex  ▼.  PoUted,  H.  t.  20  0.£.  2  Sira.  1262.  -^  An  appesi 
was  made  to  the  Quarter  Sessions  in  Suffolk^  held  the  7th  of  Afrii 
1746,  against  an  order  of  removaU  The  Sessions  was  adjourned 
to  the  §th  of  April  at  fVoodbridge^  where  for  want  of  a  sufident 
number  of  justices  nothing  could  be  done.  The  1  lUi  of  AprU^  t 
Sessions  was  held  at  Ipswich^  and  adjourned  to  the  14th  at  Bvry, 
where  the  appeal  was  allowed.  It  was  moved  to  quash  die  order 
of  Sessions,  as  made  without  jurisdiction,  the  Sessions  ending  fbr 
want  of  an  adjournment  at  Woodbridge.  •—  And  of  tl|at  opuion 
was  THE  Court  ;  for  the  words  in  1  Hen.  5.  c.  4.  '*  and  more 
'<  often  if  need  be/*  were  never  considered  as  giving  more  than  oot 
original  Sessions  in  a  quarter,  but  only  empowering  adjomnmenHL 
—  The  country  must  take  notice  of  aajoomments,  but  arenotraiK 
posed  to  expect  a  new  Sessions  till  the  usual  time.—  The  order  of 
Sessions  was  quashed. 

981.  Rex^.  JVestringion,  H.T.  28  0. 2.  MSS.  — If  there  ue 
not  justices  enough  to  bold  a  Sessions,  there  are  not  enough  to 
adjourn  it  legally,  and  every  act  done  after  such  an  adjourmnait 
is  void. 

necessafy  to  bold  it 

982.  Bodmin  v.  Warligen  {a\ M.  T.  23  6. 2*  MSS.-^Oa  sppeil 
to  the  Sessions  from  an  order  of  removal,  there  being  only  two 
justices,  and  they  divided  in  opinion,  no  order  was  made,  bat  in 
entry  by  the  clerk  of  the  peace  that  the  appeal  was  lodged,  and 
nothing  done  in  it.  One  of  the  parishes  gave  fresh  notice  of  ap- 
peal  to  the  next  Sessions,  when  the  justices  proceeded  in  it,  and 
quashed  the  order.  —  Per  Curiam  :  The  difficulty  arises  from  the 
penning  the  entry  by  the  clerk  of  the  peace.  If  they  were  divided 
equally  in  opinion,  that  was  a  sufficient  warrant  for  tne  clerk  of  the 
peace  to  have  entered  an  adjournment,  and  it  was  his  duty  so  to 
nave  done.  If  the  parties  will  not  consent  to  quash  both  orden* 
we  will  consider  whether  we  cannot  send  it  down  to  have  the  eotij 
of  the  first  order  amended.  —  And  in  this  term,  24  G.  2.,  the  role 
was  made  absolute  for  quashing,  because  made  without  adjoon- 
ment ;  but  no  opinion  was  given. 

98S.  Rex  V.  Justices  of  Westmoreland,  H.  T.  29  G.2.  MSS^-- 
Norton  showed  cause  against  a  rule  obtained  by  Gould  for  a 
mandamus  to  the  justices  of  W.  to  proceed  to  hear  and  deterranc 
an  appeal  from  an  order  of  two  justices  removing  a  pauper  from 
Abbey  Leonard  to  Crosby  Ravensrjoorth,  If  there  be  an  appeal  to 
a  Quarter  Sessions,  and  nothing  done  at  that  Sessions,  I  apprehend 
the  appeal  falls  to  the  ground;  the  order  is  of  course  confirmed; 
and  the  justices  cannot  at  a  future  Sessions  resume  it :  it  is  a  dis- 
continuance of  the  suit,  which  is  then  absolutely  at  an  end.  It  has 
been  formerly  doubted,  whether  the  justices  could  adjourn  an  ap' 
peal  at  all ;  nobody  ever  dreamed  then  that  without  an  adjournment 
It  could  be  taken  up  at  a  future  Sessions.     At  Christmas  Sessions 


.aiCT.€*}  SPECIAL  CASK.  "^      ^^J 

17549  th^re  was  a  hearing  on  this  appeal ;  but  diflTerences  arisinff, 
and  the  justices  having  doubts,  there  was  a  reference  for  the  opi- 
nion of  the  Judges  who  should  come  the  next  northern  circuit.    I 
apprebeod  the  justices  had  no  power  to  make  such  an  order  of 
refereace,  at  least  not  without  consent  of  parties.    This  was  not 
merely  a  reference  to  the  judges  with  a  view  of  having  their  ad- 
vice, but  an  absolute  resignation  of  their  power  by  tlie  justices  to 
the  two  judges,  by  whose  opinion  the  matter  was  to  be  absolutely 
determined.    Such  a  rieference  I  apprehend  they  had  not  power  to 
direct,  lUx  v.  Harvey,  (a)    It  was  a  part  of  the  order,  that  the  (a)  Sm  Rex  «. 
appellants  should  draw  up  their  case  against  the  next  Easier  Ses-  Justices  of  Nor- 
sions.    They  did  not.     At  Midsummer  Sessions  the  appellants  ^hMnpton,  ohap^ 
came,  and  at  the  assizes,  the  parties  producing  different  states  of  ^    ^^^ 
the  case,  the  judges  did  nothm^  in  it.  —  The  Court  inclined  t<> 
grant  the  mandamus^  if  the  justices  would  not  proceed,  but  eor 
larged  the  rule  for  further  consideration. 

VI.  Of  slating  a  special  Case. 

984.  Anonymous,  H.T.    11  W.  S.    2  SaUc.  ^186.  —  An  order  of  A  special  cise^ 
Sessions  drawn  up  specially,  in  order  to  have  the  opinion  of  the  c^imh  refer 
Court,  was  concluded,  "  and  if  the  Court  should  be  of  opinion,  ^™^*^**' 
tbee,"  &c« —  This  was  held  naught ;  for  tlie  justices  ought  to  de-  aJ^^jt^ 
termine  one  way  or  other,  and  not  make  a  special  conclusion,  refer-  Ctouru 

ring  to  the  Court;  but  it  was  referred  to  the  judge  of  assize. 

985.  South  Cadbury  v.  BradJon,  M.  T.  9  Ann.   2  Salk.  607.  —  Hw  Sessioiis 
On  an  appeal  to  the  ^ssions  the  Court  discharged  the  first  orden,  "«^  "<>*  *^ 


apd  now  Eari*  moved  to  set  aside  the  order  of  discharge,  because  ^y^Jfr.?^ 

lischarge  it  for  form,  or  on  the  ->j,-^  ^^***' 


the  justices  do  not  say  whether  they  dischargi 
merits ;  for  if  it  was  tor  form,  Uie  parish  is  not  bound ;  but  if  on  the 
merits*  the  parish  in  consequence  is  hereby  discharged  forever.  — 
£t  f£R  Curiam.  First,  the  justices  are  not  bound  to  express  the 
reason  of  their  judgment  in  the  judgment,  no  more  than  other  courts ; 
and  if  it  was  otherwise  held  m  the  late  Chief  Justice's  time,  it 
Iiassed  without  due  consideration.  The  reason  of  their  judgment 
^ust  be  collected  from  the  record;  as  where  judgment  is  arrested 
upon  an  insufficient  indictment. 

986.  Reji T.  Tedford,  T.T.  S&9G. 2.  Burr.  S.  C. 57-  —  Two  T^  Sessions 
justices  removed  GiUt  bis  wife  and  children;  and  the  Sessions  ^f^^"*"^ 
.confirmed  the  order :  the  appeal  was  received,  and  adjourned  to  ^      wWcT 
Michaelmas  Sessions;  and  a  case  in  the  mean  time  ordered  to  be  their  judgment 
made  for  the  judge  of  assize,  on  9  G.  1.  c.6.  §  5.  viz.  —  That  GUI  is.  founded ;  but 
was  settled  at  T.;  aod  contracted  with  Atkinson  for  a  house  and  if  they  state  all 
curtilage  in  iV.  for  39/.,  which  was  conveyed  to  GiU  and  his  ^c^""®  !S^^!IJ^^  • 
accordmgly,  in  consideration  of  39/.    Gill  paid  9/.,  and  Bristol  paid  ^^         ^  * 
the  remaining  SOI.  to  Atkinson  by  GiWs  order.  The^conveyance  was  examine  the 
dated  the  2d  May  1730 ;  but  it  was  not  executed  till  the  10th  propriety  of 
of  May  1730.      Upon  18th  June  1730,  Gill  mortgaged  the  pre-  their  conchi- 
mises  to  the  said  Bristol,  by  demise  for  one  thousand  years,  under  S*'^o^"I5^4 
a  proviso  to  be  void  on  payment  of  the  money  in  a  year.     Gill  con-  ^  g^  Cases, 
tinued  in  possession  about  four  years  after  the  raortsage :  then  237.  See  Rex 
Bristol  entered  by  virtue  of  the  said  mortgage  and  a  release  of  the  §,  Llanwinio» 
equity  of  redemption.    Then  the  inhabitanu  of  fV,  procured  GiU,  post,  pi.  996. 
being  out  of  possession,  to  be  removed  to  T.    The  order  of  Ses-  J^Sj^"    ^ 
sioas  recited  that,  whereas  the  judges  of  assize  had  not  time  to  p^^^ij^ 
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hear  and  detemune  it;  and  wliereaa  tbe  pardet  agreed  flui  caie 
to  be  the  true  ttate  of  the  case ;  and  then  it  proceeds  thus:  — 
*<  Now  upon  hearing  counsel  and  further  evidence  on  both  adei, 
**  this  Court  doth  declare  and  adjudge,  that  the  purchase  inadebv 
«  Gill  was  fraudulent ;  and  that  the  settlement  of  Gillf  bis  wife 
**  and  children,  was  at  T.;  but  the  parishioners  of  7*.  are  no  wty 
**  concerned  in  the  said  fraud." — Lord  Hardwicks.   The  quei- 
tion  is,  Whether  the  fraud  suflScientlj  appears  in  the  present  esse? 
It  was  said,  that  the  justices  are  the  proper  judges  of  fraud.    But 
IVaud  is  a  fact  which  must  be  found.    It  must  be  so  by  a  jury  npoa 
a  special  verdict ;  for,  in  that  case  it  is  not  sufficient  to  find  pr^- 
mises  only,  without  drawing  any  conclusion.    The  justices  sre 
judges  of  the  fiu^t ;  and  they  may  judge  of  the  fraud  arismg  firom 
the  facts :  but  we  are  judges  of  the  law  upon  the  facts,  though  not 
of  the  facts  themsdves.    If  they  had  generally  found  die  fraud, 
we  might  hare  been  bound  by  such  a  general  finding :  but  when 
they  state  the  facts  particularly,  the  matter  is  as  much  open  for 
our  determination  upon  it,  as  it  was  for  theira.    Here  the  ractssie 
particularly  stated :  so  that  we  can  determine  upon  them,  as  wdl 
as  they  could*    The  residing  four  years  in  this  house  (wbieh  is 
one  of  the  facts  stated)  is»  to  me,  a  very  material  drcumstance  is 
this  case :  and  it  b  expressly  stated,  that  the  parishioners  of  die 
parish  of  T.  were  no  way  concerned  in  the  fraud.    It  has  bees 
urjg^d,  that  there  might  be  other  facts  upon  which  tbe  justices 
might  adjudge  the  fraud ;  because  the  adjudication  is  said  to  be^ 
upon  hearing   further    evidence.     And  indeed  if  the   wonis, 
**  upon  heanng  further  evidence,"  were  to  be  taken  for  evidesoe 
,  of  other  new  facts,  we  could  not  controul  their  determination ;  bm 
it  is  much  more  natural  ^o  suppose  the  further  evidence  to  hsft 
been  of  tiie  same  facts ;  because  the  facts  were  before  agreei 
The  justices  are  only  to  consider  concerning  ftauds  which  r^id 
die  paridi  (in  order  to  gain  a  settlement  in  it).    They  are  not  to 
inquire  concerning  fraud  between  the  parties :  that  would  md» 
them  a  court  of  chancery.    Bristol  is  not  stated  to  have  been  even 
a  parishioner  of  T.;  and  the  finding  that  the  parishioners  off. 
were  no  way  concerned  in  the  fraud,  excludes  all  presumption  tiss 
they  were  so.    The  facts  stated  in  this  order  do  not,  In  my  opinioS, 
vrarrant  the  conclusion  of  the  i  ustices.  —  Pagx  J.    This  case  docs 
not  seem  to  me  to  be  within  tne  act  of  9  G.  1.    But,  without  the 
aid  of  that  act,  the  justices  have  a  right  to  inquire  into  the  ftwA 
I  remember  a  case  (I  was  of  counsel  in  it)  of  St.  UUet^s  in  Cambridgt, 
The  pauper  bought  a  cottage  there,  and  came  hidier  to  settle :  m 
from  thence  he  was  remov^,  by  an  order  of  two  justices.    Ujpon 
this,  the  man  brought  an  action  of  assault  and  battery  for  remom 
him.    It  was  tried  before  Lord  HoU  C.  J.:    and  it  wi  insim 
that  an  action  would  not  lie,  because  it  was  a  fraudulent  purchase, 
and  so  no  settlement.     It  appeared  that  the  man  was  not  worth  a 
shilling,  but  had  borrowed  the  whole  purchase-money  of  a  gentle- 
man who  had  an  estate  in  the  town.    H^  held,  that  tbe  jnsticei 
had  aright  to  inquire  mto  purchases  of  that  kind ;  and  had  aright 
to  remove,  if  they  found  them  fraudulent.    And  tbeplabttfww 
nonsuited.   Yet  there  the  seller  was  no  party  to  the  fraud.    Here  ii 
no  s'^  of  fraud  in  the  present  case  between  Uie  parties  inSerested: 
and  it  is  expressly  stated,  that  the  parish  Of  71  was  not  coooenied 
in  any.    Besides,  it  is  frequent  for  persons  to  purduwe  without 


Iwfing  m  much  ready  money  as  the  whole  purchase  amounts  to. 
llierefore  this  circumstance  alone  can  be  no  evidence  of  fraud  in 
th9  present  case.    I  must  take  the  iustices  to  have  stated  all  the 
&Gts.    For,  otherwise*  it  could  not  be  the  true  state  of  the  case ; 
.which  it  is  agreed  to  be.    Indeed  if  the  lusUccs  had  not  stated  the 
case*  we  could  not  have  looked  into  it:  but  where  the  facts  appear 
to  us,  we  are  to  judge  of  the  fraud.     And,  for  mjr  part,  I  do  not 
see  that  this  amounts  to  a  fraud.  -^  Prqbyn  J.   Tne  question  is, 
."Whether  this  be  an  order,  stating  a  complete  special  case  for  the 
opinion  o£  this  Court  ?  or.  Whether  what  appears  to  us  was  only 
a  Dart  of  the  case,  which  part  only  they  referred  to  the  opinion 
or  the  judge  of  assize,   reserving  the  consideration  of  the  full 
and  whole  case  to  themselves,    lliey  say,  that  that  case  stated  to 
the  judge  of  assize  was  agreed  to  be  the  true  state  of  the  case : 
Ihat  is,  so  far  as  was  stated  to  him.    The  1t\dge  did  not  meddle 
with  it.    The  further  consideration  of  it  haa  been  reserved  to 
themselves :  and  when  it  came  back,  they  heard  fhrther  evidence 
on  both  sides.  The  only  fraud  that  the  justices  could  take  notice  of, 
was  such  a  fraud  as  would  affect  the  parish  in  which  the  settlement 
was  to  be  gained  by  the  purchase.   I  own,  I  think  that  as  fkr  as  the 
case  is  stated  there  does  not  appear  any  fraud  :  and  the  rather,  since 
,tbe  man  continued  four  years  in  possession  after  he  had  mort- 
oued  it*    And  it  is  expressly  stated,  that  the  parish  of  Ttdford 
Baa  no  concern  in  any  rraud.    The  order  does  not  mention  the 
coosideratioa  of  the  mortgage  or  of  the  release :  so,  that  we  can 
judge  nothing  from  thence.    But  my  doubt  is,  Whether  this  can 
|>e  Goaaidereo  as  a  complete  special  order  fully  stated  for  the 
judgment  of  this  Court,  as  the  Sessions  only  consulted  the  Judge 
ff  assize  upon  a  part  of  the  state  of  the  case,  and  as  the  further 
^idfnce  seems  to  go  to  new  facts  ffor  they  had  no  need  to  hear 
further  evidence  upon  fiM:ts  agreed  on  by  both  sides)  ?    If  the 
Itirther  evidence  went  to  new  facts,  then  tne  Justices  were  judges 
^f  the  (acts  that  appeared  before  them ;  of  which  we  cannot 
inquire  or  determine,  so  as  to  take  it  out  of  their  hands  into  our 
Owni*^LsK  J.  If  this  state,  thus  agreed  to  be  true,  be  not  the 
3f^le  of  the  case,  there  will  not  indeed  be  a  sufficient  reason  fbr 
jpMhi"g  the  order.    In  general,  where  a  case  is  specially  stated, 
UiMt  case  is  taken  to  contain  the  full  reasons  of  the  determination 
IViade  by  the  Sessions :  and  therefore  if  the  Court  hold  thdse  rea- 
«9na  to  be  ill,  they  will  quash  the  order  of' Sessions.    I  should 
rather  incline  to  think  that  this  state  of  the  present  case  contains 
ihe  wholo  of  tlie  case  i  it  appears  to  be  agreed  by  counsel  on  both 
picVii  to  be  the  true  state  of  the  case.    It  was  referred  to  the 
jodge'  of  assize»  who  did  not  meddle  with  it«    When  it  came  back 
to  ibe  sessions,  these  might  be  other  justices  present  than  were 
pfesent  at  the  former  sessions ;  who  might  not  take  it  on  the  con- 
ceision  of  die  counsel,  but  mifht  desire  to  enter,  themselves,  into 
fbe  examination  of  the  matter,  if  this  state  of  (he  case  contains  the 
whole  of  Uie  facts,  then  the  adjudication  of  the  Sessions  signifies 
IKHhiDg,  if  we  are  of  opinion  that  the  &cts  are  not  sufficient  to 
warsaot  their  conclusions :  for  we  ar^  to  draw  a  conclusion  fVom 
llie  £M:t^  when  we  have  them  fully  before  us.    The  subject  of  the 
aipl  of  parliament  is  only  the  payment  of  the  consideration  money. 
Jf  there  be  an  actual  payment  of  30^.  bondjidei  h  is  not  within  the 
9fi$m    N9W  here  i^  SQl*  bond  fide  paid,    f  cannot  see  that  this  is 
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a  fraudulent  purchase,  with  regard  to  the  settlement.    The  con- 
stant determination  has  been,  Uiat  when  a  person  comes  to  K?e  id 
a  tenement  of  his  own,  though  under  Ws.  per  annum^  free,  oop^, 
or  leasehold,  he  is  irremovable.  Now  this  man  appears  to  have  fwid 
9^.  himself,  and  it  does  not  appear  that  the  remainder  was  bor- 
rowed.     And  the  man  lived  four  years  in  it.    It  does  not  at  aft 
appear  what  was  advanced  to  him  upon  the  mortgage.    Hierefore 
tliis  man  was  irremovable  after  forty  d^s   contmuance  at  T.; 
and  consequently  he  was  settled  there.    The  most  natmal  mean- 
ing of  the  words  of  the  order  is»  that  this  state,  agreed  to  be  the 
true  one,  contains  the  whole  case :  and  if  it  does,  then  it  n  a  bid 
order.  —  The  Coubt  were  unanimous,  that  if  this  state  of  the  case 
be  taken  to  be  the  whole  state  of  the  facts,  then  the  order  is  bad.^ 
Lord  Hardwicke  :  It  would  be  pretty  hard  to  say  that  these  wordi^ 
'<  further  evidence,  ^  (whether  mserted  by  the  clerk  of  the  peaot 
of  course,  or  by  order  of  justices)  should  destroy  the  case  before 
stated.    There  is  no  certain  form  of  submitting  the  case,  by  the 
Sessions,  to  the  judgment  of  this  Court ;  nor  any  occasion  to  do  it 
at  all.    If  this  reference  to  the  judge  of  assize  was  onljr  of  a  pait 
of  the  case,  it  was  an  impertinent  reference.    The  Sessions  miglit 
hear  further  evidence ;  and  yet  no  further  fact  might  appear  to 
them:  if  there  had,  it  is  probable  they  would  have  stated  it.— 
Mr.  Justice  Probyn  :  The  Sessions  do  not  always  refer  thewMe 
case  to  the  judge  of  assize :  sometimes  they  refer  only  a  particu- 
lar point ;  and  reserve  the  final  determination  of  the  whole  matter 
to  themselves.    The  Sessions  might  therefore  hear  ftnther  efi- 
dence  concerning  the  fraud ;  though  they  could  have  no  idiid  of 
occasion  to  hear  further  evidence  to  the  nicts  agreed  to  be  truly 
stated.— The  Court  took  some  time  to  consider.     And  mm 
Lord  Hardwicke  said.  The  question  upon  the  merits  was,  Whe^ 
ther  it  sufficiently  appeared,  upon  the  mcts  stated,  that  tfan  was 
a  fraudulent  settlement  ?    We  thought  it  did  not.     But  then  tlie 
question  was,  Whether  the  whole  fact  appeared  to  us?  becaui^ 
toe  Sessions  adjudge  the  purchase  to  be  miodulent,  upon  hearing 
further  evidence.    I  own  I  thought  the  whole  case  was  sdBdeal^ 
before  us :  otherwise,  the  justices  must  have  done  a  very  impert^ 
nent  thing  in  representing  this  to  be  the  troe  state  of  the  case,   ft 
could  not  be  a  true  state  of  the  case,  if  they  heard  farther  cfi» 
dence  to  new  facts.    I  dare  say,  that  (If  the  truth  was  knewa) 
further  evidence  was  only  of  what  paraed  before  the  jddg^  rf 
assize  to  whom  it  had  been  referrea.     Mr.  Justice  Page  sad 
Mr.  Justice  Lee  held  the  same  opinion  as  before :    and  Rfr.  Jtt* 
TiCE  Page  called  it  blowing  hot  and  cold,  unless  the  case'sliMl 
as  the  true  one  was  taken  to  be  the  whole  state  of  the  iacts.  Bodi 
orders  were  quashed.  i    .    •  - 

TbeSMoons  ^"^^  ^^  y.OuUon,  M.T.  9G.2.  Burr.  S.  C.  6i;-*T«o 
cannot  be  com-  justices  removed  AUmery  &c.  from  IT.  to  0«;  and,  on  appeal,  Ao 
pelled  to  8f«te  a  Sessions  confirmed  the  order,  but  refused  to  state  a  tpcdd  osia 
— '-*  case.       The  counsel  for  O.  excepted  at  the  Sessions  against  their  ieteiB|[ 

to  state  the  case  specially,  and  the  excqdian  was  retumeil  apr 
together  with  the  orders. — Lord  Hardwicke  :  To  whtiintu^M 
should  we  make  a  rule  to  show  cause  why  this  order  of  Sewoas 
should  not  be  quashed  ?  for  I  do  not  see  that  we  can  ever  laaltt 
such  a  rule  absolute,  because  this  that  is  alleged  to  have  bos' 
the  real  stale  of  the  case  does  not  appear  to  us  to  be  the  fact' 


And  how  can  we  take  it  for  granted  that  it  was  the  teal  fact? 
To  be  sure  it  is  a  thing  very  much  to  be  censured  and  discom* 
inendedy  when  an  inferior  jurisdiction  endeavours  to  preclude  the 
parties  from  an  opportiMiity^  of  applying  to  a  superior  jurisdiction. 
But  still  we  must  ^o  according  to  the  due  course  of  law, — Page  J. 
I  never  knew  an  instance  that  this  Court  could  force  the  justices 
against  their  will  to  state  a  special  case.— Lab  J.  This  alleged 
case,  supposing  it  to  be  the  truth,  is  directly  contrary  to  tiie  deter- 
mination of  that  of  St^  Georg^Sf  Sauthwark  :  therefore  I  very  much 
incline  to  come  at  it  if  I  can.  — -  The  Court  hinted  to  the  counsel 
who  moved  to  quash  the  order  of  Sessions^  that  they  might  look 
narrowly  into  the  order  to  see  if  they  could  find  any  defects  in 
form ;  and  in  that  view  it  was  at  present  adjourned.  —The  day 
following  the  counsel  for  quashing  the  order  moved  for  a  rule  to 
shew  cause  why  the  return  should  not  be  amended,  and  the  state 
of  the  case  inserted  by  the  clerk  of  the  peace  in  the  body  of  the 
order  of  Sessions.  The  Court  gave  him  a  rule  to  show  cause. — 
On  Thursday  the  12th  of  Jufie  cause  was  shown  against  this 
asethod  of  putting  the  state  of  the  case  in  the  body  of  the  order ; 
and  the  counsel  for  JVeUs  said,  **  The  clerk  of  the  peace  is  doubt- 
^  ful  whether  we  can  do  it  against  the  wrill  of  the  justices  at 
**  Sessions."  •—  Lord  Hari>wickb*  Here  is  plainly  a  determin« 
ation  contrary  to  law.  The  right  way  would  be,  eiUier  that  it 
ahonld  go  back  to  the  Sessions,  or  that  it  should  be  referred  to  a 
judge  of  assise.  However,  at  present,  a  rule  was  made  upon  the 
elenc  of  the  peace,  and  upon  the  parish  of  fVdltf  for  them  to  show 
cause  why  the  return  should  not  be  amended  as  above.  — On  the 
last  day  of  Triniiy  Term  1735,  8  &  9  Geo.  2.  the  counsel  for  quMh- 
iDg  the  order  moved  to  make  the  above  rule  afawolute :  to  which 
the  counsd  for  the  derk  of  the  peace  had  no  objection,  if  the 
Court  thought  that  he  mi^t  do  it.  But  the  rule  to  show  cause 
appearing  to  have  been  berore  enlarged,  nothing  was  taken  by  the 
present  motiony  but  the  rule  stood  enlarged  to  the  next  term.  — ^ 
On  FHddy  the  7th  of  N&oefHber  1785,  the  counsel  for  the  parish 
of  fVeUt  argued^  that  the  return  is  perfect  and  complete ;  it  wants 
no  aaiendmcDt,  nor  can  reoeive  any.  The  justices  have  executed 
Uieir  authority ;  they  cannot  resume  it  again.  These  exceptions 
are  only  the  allegations  of  counsel^  and  no  part  of  the  order.  The 
derk  of  the  peace  has  no  authority  to  insert  this  case*  — Lord 
Hardwicks.  I  do  not  see  what  it  is  possible  for  the  Court  to  do 
in  this  case  without  consent.  Here  is  no  consent ;  so  ftr  from  it, 
4liat»  en  the  contrary,  the  parish  concerned  in  interest  opposed  if. 
Here  is  an  order  of  removal  made  by  two  justices ;  an  appeal 
therefrom ;  and  a  general  order,  on  that  appeal  for  confirmatidA 
of  die  order  of  the  two  justices.  The  counsel  at  the  S^sioiis  excef^t 
lb  li^  oeder  of  Sessions  in  the  words  of  a  bill  of  exceptions,  and 
aUte  the  fiict»  If  the  fact  be  true,  the  ground  of  the  exceptions 
ia  right ;  for  it  has  been  ofken  bolden  in  this  court,  that  a  child; 
after  die  death  of  the  father,  may  gain  a  settlement  under  the 
mother  as  wril  as  it  might  before  under  the  fkther.  But  the  ex« 
captions  set  forth,  that,  the  Court  of  Sessions  refuse  to  state  the 
matter  speciany :  How  then  shall  we  do  this  that  is  now  desired 
ci  osy  without  their  consanti  even  though  the  clerk  of  die  peaoi 
ahould  consent  ?    It  does  not  appear  to  us,  that  the  fact  aUeged 


76f  APPEAL  TO  in  asMioxs.  [Ci*  XIL 

■  true;  il  ifl  only  Uiq  dlegjMMW  of  connads  or  peibipt  dim 
night  be  «video«e  gtvea  of  it»  and  the  Seasioas  mjgK  aoi  bdiefe 
the  evideace.  This  ia  not  in  the  ANrm  of  a  bill  of  excepCifmi 
though  it  bo  in  the  wordi  of  oaew    If  a  bill  oi  excepCioBft  wffl 

(a)  Bat M8  )io(a)9  there  ia  tbeo  a  proper  BMthod  to  come  al  the  rigb^  and 
Res  o.  Ft«^on»  jastice  of  the  matter*  The  Court  have  ordered  ameadmpati  ia 
^!wJ***  ^L  foiaz  of  fonn  i  but  what  ia  aov  prajed  ia  an  amendaieat  in  paio( 
ddcd^auai  ^vubataoce^  contrary  to  the  opinion  of  the  Court  below.— PaqiJ* 
of  ezoepcioiis  1^®  coaaequenco  of  thia  amendment  would  be*  to  biiag  the  kd 
will  not  iMd       only  alleged  by  coooael  at  Sesaiona  into  thia  Court  to  be  deler* 

nuned  here*  I  do  not  know  that  ever  thia  Court  anquirea  into  ihe 
facta  upon  which  juaticea  have  detarmiaed ;  and  t^  thanMeltei 
have  atated  none»  but  have  adjudged  geneiaUy.  Thia  would  be 
to  bring  the  fiMSta  to  bo  examined  bere»  which  do'  not  appav  la 
have  been  admitted  aa  the  fiicta  by  the  Seaaioaa»  thou£^  thiey  aia 
allied  by  the  oouoaeL  The  Semiona  mi^t  not  nmapB  agiaa 
thia  to  be  the  faot*  notwithatanding  the  opinion  ana  atlegatioaaf 
the  oounaeL  — PaonxN  J%  Thia  Court  can  take  oo  notice  of  aay 
thtw  but  the  order*  I  remeoaber  a  like  caae  in  the  laat  yaar  it 
Ae  late  kio^  where  the  origtaal  ezaounationa  were  retained  ^ 
with  the  oraer ;  but  the  Court  aaid*  they  could  take  notice  at 
nothing  but  what  waa  contained  in  the  bodv  of  the  order.  The 
preaant  caae  ia  lesa  atrong ;  for  thia  ia  only  the  aUeoation  of  cooa^ 
eel;  there  the  original  examinetiona  were  relumed  iqp  hither.— 
LxE  J*  The  Court  were  in  hopea  of  a  coaaent  when  they  made 
thia  rule;  butaa  itiiKqppoaedymateadof  bmagconaeatedfeOitheia 
ia  nothing  clearer  than  that  we  cannot  grant  tUa  motioni  whidi 
amounta,  in  eifect,  to  a  rule  upon  the  Semiona  to  oblige  them  lo 
atate  the  fecta  apeciaUy ;  which  would  be  goiw  very  much  out  of 
the  way*    If  there  be  any  method  for  that  (aa  Ihave  heard  it  mid 

(b)  Sedvide  that  there  ia),  it  muat  be  b^  way  of  a  bill  ef  exc^itiona(&);  aad 
^^^''^^^^^  there  ia  a  proper  writ  to  obhge  the  juatioea  to  aet  taeir  amda  U> iti 

ONte,  pU  98S.       j^  ^^^^  jj^^  ^^j^  to  do  80* 

AqMddoM  968.  Jfe«v.Martfe^»  7*7.,  11^186.2.  iBarr.  &C1SX-* 
""^?yV^^  Thia  waa  an  order  of  Seaaiona  confirmii^  an  oriainal  order  af  tva 
^^i^bjbut  juitioea  made  for  removing  S^«J9.»muaicMn»  and  hia  wife  and  child- 
lAf'^flto  them-  i^^*  ^'^^^  C*  to  ilf- .  Thqr  wcve  aU  atroUera  aad  vagr8nta»and  had 
adfw.  been  «o  all  their  livea>  and  had  never  gained  any  aettknient  aaf 

wheve;  and  the  place  of  their  birthaaeemed  very  uncertain*  Hov* 

ever,  tbe  Seaaiona  had  not  sufficiently  aUted  the  facta  i  they  had 

elated  only  the  evidenoe*  «^  Ti»  Counr  therefore  reeoauneodfld 

it  to  Ae  oonnael  on  both  aidea  to  conaent  that  it  ahould  go  don 

again  to  be  better  atated*    They  aimpoaed  it  to  he  the  intentianaf 

the  SeaaieBe  to  atate  tbe  feau  for  tte  opinion  of  th«  Cewt  npm 

them.    Bttt  thia  Court  could  net  judge  of  the  place  whaie  the 

panpeva  were  bom*    Special  ordaia  of  Seaaiona  were  canaidBai 

they  aeid»  b  the  nature  of  apeoial  verdiQta»  which  are  notito  Mit 

Iha  evidence  of  the  feet,  but  the  itct  itael& 

TlMibet<ir  M9«  Ae«  V.  fTeitoii,  7*7n  146*2.    S  Sfn  116&«^I^  i 

f^^St;^,    apeoial  order  of  Scaaiena  it  wm  stated,  that  the  pmmar  teokafiM 

l^teS  eflOL/vraan.in^.twhich  had  been  lelsatthatxenlferwycaii 

Sb  Court  wiu    hiat  peat»  hat  befone  only  ailL  nor  ana*  i  that  he  alao  took  a  hf* 

notiDferiu       iaekofttc*ayeariair. ;  that  Jhia  fomily  Imd  ten  amntha  than; 

^^n^\^  thatwhenhefinttaektotheaetenemcolBphewaanetafabOiqria 

asMi.(;m.i88.  ^^^  ^j^^g^ .  ^^  ^|^  j^j^^  ^1^  1^^  ^  former  tenant  that  M 
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per  Ann*  was  too  muchi  he  aMwer^,  he  did  not  rq^ard  the  dear-  See  Rei ». 
nessi  for  as  it  was  10^.  a  year  it  would  gain  him  a  settlement,  and  Laodbedow 
fHtt  an  end  to  a  dispute  between  two  towns ;  but  desired  the  for-  ^i^goS^* 
ner  tenant  to  take  no  notice  of  this  to  anj  body.    The  SenkniB  ^  * 
determined  this  to  be  no  settlement  in  K*  —  But  the  order,  being 
removed,  was  quashed ;  for  thb  Court  said,  they  could  not  hold 
this  to  be  fraudulent,  it  not  being  so  adjudged,  and  evidence  of 
Irand  is  not  sufficient ;  and  that  as  to  the  value,  they  must  take  k 
to  be  according  to  the  rent,  unless  the  contrary  was  stated ;  for  as 
it  is  a  removal  of  a  man  from  his  farm,  it  shiMdd  be  shown  to  be 
under  value. 

990.  Rex  V.  Bradenham,  E.  7".,  29  G.  8.  Burr.  8.  C.  S9>l.  —  Hm  Coiut  will 
Two  justices  removed  «7.  S,  from  T.  to  B.,  and  on  appeal,  the  not  send  a  case 
'Sessions  discharged  the  said  order.  — Narbs,  on  b^lf  of  the  to  be  rectilled 
parish  of  T^  on  an  affidavit  stating  that  the  order  was  not  ^«^  ^  ^  ?^!^ 
charged  upon  the  merUs,  which  were  never  entered  into,  bat  Sr t^fcrtre!!"' 
quashed  for  an  anprehended  mistake  qf/ttrm^  obtained  a  rule  to  quired  to  be 
show  cause  why  the  order  should  not  be  sent  back  to  the  Sessions  uswerad  be 
to  be  rectified,  and  made  agreeable  to  the  truth  of  the  case.    Bat  not  dearly 
on  the  other  side  an  affidavit  was  produced,  which  denied  that  the  "^^^^ 
order  was  quashed  lor  want  of  form.  —  The  Court  held  it  doubt- 
ful upon  the  affidavits,  whether  it  was  in  fact  discharged  upon  the 
merits,  or  quashed  for  defect  in  fbrm,  and  was  theraore  dearly 
and  unanimously  of  opinion  that  the  Court  could  do  nothing 
with  it 

-    991.  Rexy*  HUeham^  H.T.  SSG.2.  Burr.  8.089.-^X^0  TheCoanwai 
-justices  removed  T.  D.  and  his  family  fVom  H.  to  R. ;  and  the  eend  back  a 
Sessions,  on  appeal,  vacated  the  order,  on  account  of  his  having  ?P^^  '"^ 


ginned  a  settlement  by  hiring  and  service  in  H.  —  Norton  moved  ^^bTmeikL 
'to  ouash  this  order  of  Sessions,  because,  as  the  pauper  was  a  mar-  ^^Mto  a  parti- 
rieq  man  with  a  fomily,  he  could  not  gain  a  settlement  by  a  hiring  cular  lact  by 
and  service  ;  and  this  letting  himself  is  nothing  more  Uian  a  hiring  new  evidenoe. 
lor  a  year  and  a  service  tor  a  year.  Afterwards,  Mr.  Morton 
(who  was  for  the  parish  of  R.)  moved,  Hiat  the  order  of  Sessions 
might  be  sent  down  to  be  amended  in  the  state  of  the  (acts.  He 
prrauced  an  affidavit,  **  that  the  pauper  was  not,  in  fact,  a  married 
^  man  at  the  time  of  his  letting  nimself  to  his  brother  for  a  year ; 
**  nor  was  his  being  a  single  man  at  that  time  at  M  contested: 
^  but  that  the  recital  of  his  having  a  wile  at  that  time  was  inserted 
**  by  a  mUiuhe;  and  that  it  then  ap^red  to  the  Sessions,  upon 
**  the  evidence,  that  he  was  then  a  single  man.**  —  Lord  Mans- 
vtRLD.  Otherwise,  there  is  no  question  about  the  settlement,  and 
I  wondered  at  Its  being  made  one.  —  A  rule  was  made  to  show 
eause  why  the  order  of  Sessions  should  not  be  sent  back  in  order 
to  be  amended.  This  rule  was  now  made  absolute,  though  veiy 
atrenuously  defended,  for  the  Court  thought  it  likely  to  be  a  mis- 
Cake,  fbr  two  reasons.  One  of  them  was  an  observation  of 
jyenniitm  J.  **  That  if  he  was  not  a  single  man  at  the  time 
^<  of  his  hiring  himself,  no  ouestion  at  all  could  have  arisen  at  the 
^  Sessions  about  the  rest  or  the  case.**  The  other  reason  to  sus- 
pect that  it  was  a  mere  mistake,  was  added  by  Fosier  J. 
namely,  **  That  the  counsel  concerned  for  the  parish  of  ff,  wete 
^  so  vehement  in  their  opposition  to  its  being  stated  agreeably  to 
^  the  real  truth  of  the  ract.**  The  Sessions  thereupon  re-exa- 
iniiied  the  mtitter,  and  heard  new  evidence,  which  preyed  the  said 
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;  nd 


If  aipeddcase 
be  lent  bock  to 
be  re-stated,  the 
SesMOBs  should 
proceed  as  if  it 
were  an  entirely 
new  business. 
See  Rei  V. 
Bramley,  pott, 
pi.  998. 


Botthe  Sessions 
to  re.8tate  a 
case,  are  not 
necessarily 
obliged  to  hear 
new  evidence 
where  the  only 
defect  is  their 
not  having 
drawn  any  con- 
clusion from 
the  facts  staled. 
S.C.  Burr. 
S.C.G84. 


T.  D.  to  bave  beeo  «  single  man  at  the  tkae  of  Ihe 
they  amended  their  order  accordingly* 

992.  Eex  v.  Page,  H.  T.  5G.  S.  MSS.^The  Court  ordeied 
that  an  order  of  S^sions  made  for  confirming  an  indenture  of  ap- 
prenticeship for  binding  a  poor  apprentice  of  the  paridi  of  Ottery 
m  the  county  of  Somerset  to  the  defendant  Paget  he  sent  back  to 
the  Sessions  to  be  re-stated,  and  to  state  particularly  whether  the 
drfaadant  is  an  occupier  or  only  a  bailiff*    The  defendant  Paggf 
being  a  servant  to  Serjeant  Wynne,  to  take  up  his  tithes»  had  s 
parish^apprentice  bound  to  hmi,  against  which  he  appealed;  and 
at  the  hearing  of  the  cause  at  the  Sessions  the  counsel  were  dis- 
satisfied with  the  opinion  of  the  Court,  and  therefore  stated  the 
case  specially  for  the  Court  of  King's  Bench  to  determine ;  but 
they  stated  evidence  on  both  sides,  and  did  not  say  whether  Piigr 
was  an  occupier  in  his  own  right  of  the  tithes,  or  whether  he  «ai 
a  mere  bailiff  to  Serjeant  Wifnnei  upon  which  the  case  was  sent 
down  to  be  re*8tated,  and  the  Sessions,  without  hearing  any  evi- 
dence, stated  that  he  was  an  occupier.    The  coonsel  for  Po^ 
moved  the  Court,  that  an  order  miffnt  be  made  directing  the  So- 
slons  to  hear  evidence,  which  was  done  accordingly  in  the  follow- 
ing words :  "  The  Court  then  ordered,  that  the  order  returned  witk 
'<  the  ceriiorarit  and  also  the  last  re-stated  order  returned  hither 
**  respecting  a  rule  of  this  Court,  be  sent  back  to  be  re  stated,  aid 
**  to  state  whether,  and  how,  and  in  what  manner,  the  defendaot 
**  is  an  occupier  of  the  tithes,  and  to  hear  evidence  as  to  the  iact*!* 
Mr.  Peter  Twlor  was  the  only  ju^ce  who  voted  for  bearing  evi- 
dence when  the  case  was  before  Sessions  the  last  time  to  be  re- 
stated ;  and  upon  making  the  last  order  the  Court  approved  liigfaly 
of  his  conduct,  and  resented  in  very  strong  terms  the  behaviour  sf 
the  other  justices,  saying,  that  if  any  one  would  move  for  an  in- 
formation against  them,  the  Court  would  certainly  grant  it;  the^ 
they  had  no  right  to  take  any  notice  of  what  had 'passed  hefoie; 
that  it  was  in  uie  nature  of  a  new  trial ;  and  that  they  ought  to 
have  proceeded  as  if  it  had  been  an  entire  new  business* 

993.  Rex  v.  Brav,  E.  T*  10  G.  3.  Af  iS&---Two  justices  removed 
Hu^  from  Skerfi^  to  Bray;  and  the  Sessions,  on  appeal,  con- 
firmed the  order,  and  stiitea  a  case  which  was  sent  back  to  be  re> 
stated*  The  Sessions  refused  to  hear  any  evidence ;  but  having 
the  order  read  to  them,  the  justices  said  that  they  would  draw  tbe 
conclusion,  and  stated  that  the  pauper  was  hired  for  a  year:  upon 
which  the  counsel  for  Bray  moved  the  Court  of  King  s  Benck, 
that  the  order  should  be  again  sent  back  to  be  re-«tated,..  and  that 
the  justices  should  be  directed  to  hear  evidence ;  a  rule  nid  was 
made,  and  upon  showing  cause,  Dukkino  and  Kirbt  in- 
sisted, in  support  of  the  rule,  th|U;  the  justices  ought  to  have  heard 
evidence,  because  it  was  impossible  for  them  to  state  facts  withoot 
it,  especially  ^hen  tbree  justices  who  had  not  heard  wliat  pasied 
at  the  former  Sessions  were  prcisent ;  and  the  refusing  the  evidence 
w^s  highljr  improper  in  this  case,  because  the  chairman  and  an- 
other justice  declined  giving  any  opinion  as  to  the  manner  of  re- 
stating the  case,  merely  because  they  had  not  heard  any  •evidence; 
which  fact  was  verified  by  affidavit,  upon  which  the  rule  was 
made :  that  the  doubt  with  the  Court,  when  the  order  was  sent 
back,,  was,  Whether  the  man  was  hired  on  ibe  Monday  after 
MichadmfU'day  or  the  Thurfday  before  ?  which  could  not  be 
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Staled  witliottt  ezaminalioii ;  thai  the  aewling  back  an  order  of 
Seatioiif  to  be  re^stated  is  like  a  new  trial,  and  was  go  considered  by 
the  Court  in  the  cases  of  Rex  v.  HUckam  (a)»  and  Rex  ▼•  Page  .*  (b)  (a)iffi/^pl.99i. 
that  the  order  re-stated  imports  to  bo  the  order  and  opinion  of  (h)Afaep\.992, 
them  who  refused  to  give  any  opinion,  as  well  as  those  who  had  ^  ^  * 
expressed  their  opinion :  that  it  ought  to  appear  that  their  opinion 
was  founded  on  evidence,  the  contrary  whereof  expressfy  ap« 
peared :  tlmt  every  member  ought  to  be  permitted  to  satisfy  hia 
own  mind ;  and  that  the  Court  of  King's  Bench  has  often  sup* 
posed,  that  one  member  or  judge  of  a  court  might  have  changed 
tiie.  opinicm  of  the  whdie  Court,  if  he  iud  been  permitted  to  receive 
that  information  which  he  had  a  right  to  i  that  the  order  for  re- 
stating does  always  imply  a  re«hearing,  but  particularly  so  in  this 
case,  the  fiu^  not  having  been  ascertained  by  all  the  evidence 
which  oould  settle  it ;  and  the  rule  was  strongly  pressed  upon 
the  authority  of  Rex  ▼•  Page  and  Rex  v.  Hiieham*^^MAiii»* 
vnu),  on  the  other  side,  produced  an  affidavit,  stating,  that 
no  new  evidence  was  o£Eerea  to  the  Court  of  Quarter  Sessions : 
that  the  majority  of  justices  present  were  present  at  the  former 
Sessions,  when  the  evidence  was  gone  into :  and  they  contended, 
that  there  could  be  no  new  facts  to  examine  any  witnesses  about ; 
for  the  only  difficulty  the  Court  of  King's  Bench  had  when  the 
ease  was  first  stated,  was,  because  the  justices  had  not  drawn  the 
conclusion  from  the  evidence,  which  they,  the  King's  Bench,  could 
not  do:  and  that  therefore  the  case  should  be  returned  for  the 
Sessions  to  draw  the  conclusion,  and  to  do  that  only,  and  not 
examine  the  evidence  a^n :  that  it  would  be  of  bad  consequence 
if  thejr  were  to  be  j^ermitted  to  re-examine  the  evidence ;  for  it 
weald  be  introductive  of  perjurv*  if  the  party  having  discovered 
the  defect  of  their  case,  was  allowed  to  amend  his  cause  by  re- 
nstmcting  or  gaining  a  witness  x  that  it  would  be  particularly  dan- 
gerous in  the  present  case,  for  the  pauper  had  sworn  to  an  agree- 
ment on  Thursday  before  Michadmas^daiff  and  the  view  of 
examining  alrerii  was  to  make  him  swear  to  a  hiring  two  days 
after  Miauidmat'^y  :  tliat  it  was  probable  he  would  be  induced 
to  contradict  the  evidence  he  had  before  given,  because  he  bad 
been  in  the  possession  and  custody  of  the  appellants,  who  could 
only  wisk  to  have  him  examined,  had  they  imagined  his  evidence 
would  diffier  from  what  he  had  before  sworn  to :  that  the  order  in 
Rex  ▼.  Page  directed  them  to  state  in  what  manner  he  was  bailiff; 
and  that  in  Rex  v.  HUckam  the  Court  was  of  opinion,  that  the  fact 
of  the  marriage  should  be  tried.  -—  Loro.Mamsvield*  Here  was 
no  fresh  evidence  offinred;  and  I  think  it  would  be  dangerous  to 
examine  the  pauper  again,  after  he  has  been  in  the  custody  and 
under  the  influence  of  Uie  appellants ;  and  I  therefore  think  the 
justices  have  done  extremely  right*  It  has  been  compared  to  a 
new  trial*  It  is  and  it  is  not  like  a  new  trial*  Here  it  is  not  like  g^  ^ 
one ;  the  justices  had  nothing  to  do  but  to  draw  the  conclusion,  pi.  ^* 
which  we  could  not  do,  and  about  which,  if  I  had  heard  the  evi- 
dence,  I  should  have  no  doubt*  Where  the  case  is  sent  down  for 
informality  only,  they  must  not  hear  even  new  evidence ;  but  there 
was  no  such  fVesh  evidence  tendered.  To  what  purpose  should  the 
pauper  have  been  examined  ?  To  say  that  he  agreed  two  days  after 
Michaelmast  when  he  had  sworn  to  the  agreement  the  Thursday 
before  Midhaelmasy  that  would  be  dangerous*    In  the  cases  re- 
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fierredti^  evidence  wm  aecewTiiy  wtaikedtb  cJeir  up  dw  jbdbt 
about  the  fiuTts ;  but  bere  was  no  doubt  as  to  the  factSt  but  a  ooo* 
cluaion  was  neoesBany  to  be  drawn. from,  the  Acts,  wbich  tbe  jii»* 
tices  having  done^  the  quettion  is  at  an «Bd.«-The  rule  waiilii^ 
charged* 
The  Court  wiU       gg^f.  Rexr.  NMe^  E.T.  1%G.%.  M3SU  —  Twc  jortkaesn* 
notMndAaiM  aioved  ^oia  ilfmu/ ffoni  M  to  B^  but  the  SeKiOM  quatbed the 
^  ^\7^^^    ^"^^^  ^^  ^^^^^  ^  foUowiog  caaei  Six  weeks  before  Mkhatlmat, 
^^t  of  the       <^'*  ^^  *^^  hired  iu  the  preseooe  c€  7%o»<»  Merratf  sawe 
SeMioni  heving  decease^  (father  of  the  pauper,)  by  Tkomas  Smith  &(  A^iaaenb 
improperly  re-    the  said  TJkonuu  Smith  for  a  year,  as  unde^carter  fee  Mtrf^f 
J^|^f^^*n*7     when  it  was  a^^veed,  that  Page  and  Menat  should  ooaM  into  the 
SXJtor  &C.  '^'^'^  ^  Smsth  oo  the  day  after  MMadrnMiAy.    Pagjt  sad 
701.  *  MemU  accordiugiy  went  into  the  said  service  on  tiie  di^  sftst 

Mkkadmmw^if*    Page  served  SmiA  during  tbe  year  as  ander« 
carter  to  Merratf  md  then  Pi^and  Merrat  left  the  acrviee»  and 
'  P^e  received  his  vear's  wages*    John  Merratf  the  panpcTt  serer 

acquiied  any  settlemeBt  in  his  owa  right.  Rackael,  widow  ef 
Thomas  Merratf  deposed,  that  lier  late  husband,  the  Michadmoi* 
day  in  the  moraingt  after  he  iert;  the  service  of  iSntM,  Sold  faer  he 
had  hired  himself  to  farmer  John  Smith  oil^kUf  that  hehsd 
likewise  told  lier,  that  be  went  iato  the  service  of  the  said  Jafta, 
in  tbe  parish  of  Uefiddy  at  Mkhmhuu^  in  conseqoenoe  of  aaisk 
biriug ;  that  he  continued  in  his  serviee  until  about  a  month  befsn 
the  ^Uchaehuu  following,  at  which  time,  w.  about  a  month  bsfors 
Michadmas-dayj  the  said  Smith  turned  him  going ;  and  tibat^hs 
was  so  turned  away  because  he  should  not  gun  asettlemeBtiBdM 
parish  of  A^M|  but  he  did  not  teli  her  that  tbe  said  JahaM 
give  that  or  any  other  reason  for  tumii^  him  anray.  The  saii 
Rmdtael  furdier  deposed,  that  she  was  married  to  Thomas  Men^ 
at  Easter  in  the  year  in  which  he  told  her  he  was  in  the  scrvics 
of  the  said  Jofm  Smithy  and  that  she  twice  saw  him  during  ihs 
said  year  in  the  service  of  the  said  John,  and  during  thst 
year  until '  his  being  turned  so  awi^  she  conaidered  mm  ia 
the  service  of  the  said  John.  So  mudt  of  Raehael  Memts 
evidence  as  related  to  the  deciaratsoiis  of  faer  hufcand,  heiag 
considered  1^  the  Court  as  mere  hearsi^,  was  r^ected,  as  not 
being  admisrible  eridence.  It  was  contnoded,  that  the  Coail 
oug&  to  send  the  case  back  to  the  Sessions,  snd  direct  thsmts 
bear  and  receive  the  evidence  of  Raehael  Merrat  as  to  tbe  dedsi^ 
ations  of  her  hudrand  $  that  such  evidence  ought  to  be  admitted  ia 
a  case  drcumstanced  as  the  ptesent  ts;  and  that  in  fiu:t  it  is  ths 


constant  practice  of  other  Sesrions  to  receive  such  heaaav;thst 
(a)^fireipL398.  tise  case  of  Rex  v*  Oreenmch  {a)  came  before  the  Court  of  Kiag's 

ficsich  upon  hearsay  evidence  miiy ;  tliat  the  Court  sent  it  bsek 
to  the  Sessions  for  the  single  purpose  of  stating  whethar  the  pau- 
per did  in  fiict  reside  forty  daya  at  Gnenmch^  the  order  hariog 
atated  only  that  he  might  have  resided  there  iortj  dqra ;  that  ths 
Court  woiidd  not  have  sent  it  to  the  Sesrions  if  tiwy  had  not  thes^ 
hearsay  evidence  admissible,  that  being  the  only  evidence  wiikh 
eould  be  had  in  the  cause.  — -  Load  Maksvixlo  said  he  was  salii^ 
fied  that  a  dear  hiring  was  proved,  and  tluit  though  tfaa  evidence 
rejected  ought  to  have  been  received,  yet  it  would  only  ptndace 
more  litigation  aadexpence  to  send  the  case  back ;  and  must  have 
the  same  ettK;t ;  he  said  he  thotigbt  the  order  ought  to  be  quashed. 
—  Mr.  Aston  was  clearly  of  the  same  opinion,  and  that  to  be  sure 
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Uie  eriAeiice  of  the  wooMm  oagitt  lol«nw  bean  idad 
ing  alone  ought  to  be  taken  as  inconcluBivet  etpecially  aa  the  ap* 
preheMMD  of  ibe  aerfaiitf.  aa  to  the  reasoii  of  bia  being  turned 
away,  did  not  appear  to  be  well  founded :  that  if  the  case  waa  to 
be  ient  to  the  SeBsiona  for  them  to  receive  the  evidanoet  and  not 
eoaokide  upon  it  ai  evidenoe  of  the  hiring  and  aervice  at  Il^kU, 
wliich  he  thought  they  should  not  do,  it  would  be  productive  of 
expence  without  any  advantage,  and  he  thought,  toerefore»  the 
Settiona'  order  Bhoiud  be  quaihed ;  and  the.  cmiona'  order  waa 
quaahed* 

99&.  Res  V.  Burgh,  H.  T.  UG.%.  MSS. -^Smujeaimt  Hill  Hw  Court  will 
moved,  that  a  SetaioDs'  case  might  be  sent  down  to  be  re-stated  not  order  a  omo 
nponthe  affidavit  of  one  J.9  who  paid  to  tfie  parjsh-rale%  and  who  tobownotod 
was  examined  at  die  time  that  the  derk  of  the  peace  waa  directed  ^  *^^l!!|!!f*^ 
to  state  iht  case  according  to  the  evidence,  and  that  he  had  negw  UM^cCkof  ale 
lected  to  state  tihe  evidence  of  the  witness  «/•  ••  headmicied  that  he  pmm  did  not 
could  not  sopport  the  order  -of  Sessions  as  it  was  stated,  -and  fiate  hb  oH- 
Aerefore  objected  to  the  manner  of  staling  it.  —  MAVsrisLD  ob»  ^^  ^'^f* 
Jected,  that  JJ%  affidavit  was  not  to  be  received  by  the  Court,  be*  ^Za!^''^ 
cause  he  was  interested  by  Mjrmg  the  parish-nitea,  and  the  Settlons  ^if^lS^n. 
ought  not  to  have  admittea  faim  as  a  witness  ;«^  bvt  Hill  iansied 
that  he  waa  made  a  competent  witness  bj  being  snftied  to  be 
examined ;  that  die  bare  examining  of  a  witness  was  a  waiving  of 
any  objection.  —  Lord  Mamsvixld  being  ebsentf  Aaroir  J.  saUl^ 
yfe  cannot  admit  an  affidavit  against  the  case  as  returned  br  the 
justices ;  brades,  the  propriety  and  truth  of  the  ease  are  only  ^Oh 
lacked  by  an  interested  person.    It  is  immaterial  when  die  evi* 
dence  is  objected  to,  if  the  objection  appear  during  the  trial.  -^  It 
was  in  the  present  case  taken  during  the  trial. -^Willsb  and 
AsHHURST  Js.  of  the  same  opinion  —  TTie  rule  for  sending  the  case 
to  die  Sessions  to  be  renitated  was  discharged. 

996.  iS^jrv^JL/amoiffto,  M.Sr.  S8G.S.4r.jR.479.— Thecase,  ThsftMHtoad 
after  stating  that  the  pauper  was  originally  settled  in  £.,  stated  Vj  theSiMlom 
the  evidence  relating  to  a  subsequent  setdement  in  //.,  by  takine  !^2S^^  * 
two  several  tenements  of  the  supposed  yearl^r  vriue  of  8^  ]0».  and  Svmdadfo. 
6/.  12«.  6d.,  Gondndtng  with  an  adjudication  by  the  Sessions, 

'<  that  it  was  a  fraudulent  taking,  and  that  it  did  not  amount  in  She 
<*  whole  to  lOf.  a-year;"  but  the  Sessions  referped  the  question, 
Whether  die  pauper  gained  a  setdement  by  taking  the  twe  tene* 
ments  notwithstanding  the  fraud,  the  parish  of  L.  not  being  ^privy 
to  the  fraud,'  and  there  being  contradictory  evidence  as  to  the 
▼alue,  and  which  evidence  was  set  forth  in  the  case?  It  was  con* 
tended  that  the  conclusion  drawn  by  the  justices  was  merely 
m  matter  of  form,  in  order  to  raise  the  question  in  the  Court 
of  King's  Bench ;  for  that  they  had  expressly  referred  the  consi- 
deration of  it  to  die  Court.  —  Lord  Kxntom  :  Thouffh  the  case  is 
very  inaccurately  stated,  the  conchnion  drawn  by  the  justices  is 
decisive ;  for  they  expressly  state,  **  That  it  was  a  fraudulent  takmg, 
^  and  that  it  did  not  amount  in  the  whole  to  HM.  a*3^e8r." 

997.  Rex  r.    Rainham,    E.T.  SSG.S.    5  r.i2.M0.— Two  ifiaa^ccU 
justices  removed  J.  JK.,  S.  his  wile,  and  their  five  chHdren  fay  aw,<ko  9m^ 
name,  from  R.  to  G.    The  Sessions  on  appeal  quashed  the  order,  S^^JJJiJaLf 
and  stated  the  foHowing-case :  — J.  JfT.,  being  legally  settled  in  O.,  J^^  ^^  ^^^^ 
rented  a  house  in  R*  of  the  vidue  of  S/.  19f*  a^^year,  where  he  VKing**; 
lived.    On  the  £5th  May  1792,    an   assessment  for   the  land  Bcoohwrntcad 
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it  bMk  to  be      Ux  WM  made  for  the-pttrUi.of  R^  in  the  foikmipg  iom  [ifter 

««***ed.  the  title] : 

See  also  Bex  »•  -  ,^       .  ^*  .  ^        .  .   - 

St.  Peter  Man-  Names  of  Proprietera.         Names  of  Oeeupien.     I  Sams  — cmcI 

croft,  on/tf.  I    '•    I   *•  I   **• 

pi.  465,  MissZaJieaodCo..  John  Kemdey,  I    2    |   0   |    8 

The  pauper  paid  the  rate,  and  took  a  receipt  io  the  foUoiriii^ 
form : 

Mr.  Tenant, 

Rainham^  18th  October  1792. 

Received  o^John  Kemdev  the  sum  off 
&c.  **  so  much  being  assessed  and  charged  on  him  as  landlord^*  &c 

'  u  The  receipt  was  a  printed  fiMin  with  blanks.    The  words  ''ok 

''  bim,^  landtareT'  were  printed ;  the  pauper's  name  written*  The 

leceipt  was  uffned  by  one  of  the  two  assessors.    The  tenant 

wished  t)ie  landlord  to  repay  him  the  tax,  but  the  landlord  wouU 

not. ,  There  was,  also  a  similar  case  stated,  concerning  the  r&* 

moval  of  another  pauper  of  the  name  a£  H.$   except  that  do 

receipt  was  there  taken  by  the  tenant.    And  it  was  further  stated 

that  tlie  pauper  had  paid  the  rate  to  the  collector,  who  was  one  of 

the  churchwardens  of  R*    At  that  time  he  had  no  receipt.    He 

had  agre^  with  his  landlord  to  pay  the  lai^d  tax.    He  paid  it  io 

the  sapae  way  for  near  three  years. — Lord  Kxnyon  C.  J.  said,  I 

jdiink.that  this,  case  ought  to  be  sent  down  to  the  Sessions  again  in 

order  that  they  may  find  the  fact,  whether  the  landlord  or  tenant 

was  rated.    The  objection  to  the  present  statement  of  the  case  by 

the  justices  is,  that  they  have  only,  stated  the  evidence  of  that  factp 

and  pot  the  fact  itself.    It  is  much  more  convenient  that  thej 

should  always  find  the  fact,  whether  the  landlord  or  the  tenant 

was  the  person  intended  to  be  rated :  it  is  more  properly  within 

their  province  than.  ours.    Perhaps  if  it  were  res  iniegraf  Uie  case 

(«)Barr.8.C.5.  o£  Ressv.  Oajthampion  (a),  and  other  eases  of  the  same  sort,  ought 

'    to  have  been  determined  the  other  way :  that  rule  however  is  now 

too  well  settled  to  be  shaken.    But  I  rather  think  that  the  statute 

(h)  3  &  4  wni.    of  William  (b)  was  only  meant  to  extend  to  parochial  taxes,  such  as 

it  tdarj,  c  11.    poor's  rate^^  highways,  &c* ;  the  rating  to  and  payment  of  which 

i^*  was  alone  intended  by  the  legislature  to  confer  a  settlement«-r 

BuLLBR  J.  What  my  Lord  has  said  as  to  the  findii^  of  the  fiSr 
tices  is  certainly  right,  and  will  prevent  much  unnecessary  litiga- 
tion ;  they  are  the  best  judges  of  the  fact.    And  as  this  sort 
of  question  is  likely  in  future  to  be  confined  to  that  Jbrum^  I  wisli 
.  the  maffistn^es  to  take  this  as  a  general  rule  to  guide  their  discre- 
tion ;  tnat  where  the  occupier's  name  is  upon  the  rate  at  all,  they 
shoidd  take  it  that  he  was  intended  to  be  rated,  unless  tlie  con* 
tiary.  expressly  appear ;  for  though  as  between  the  occupier  and 
the  landlord  the  land  tax  is  the  landlord's  tax,  yet  as  between  tke 
public  and  the  occupier,  it  is  the  occupier's  tax.  —  Tlie  two  cases 
were  sent  back  to  the  Sessions  in  order  that  the  justices  might 
find  the  fact,  whether  the  landlord  or  tenant  was  rated. 
If  acase  is  sebt       998.  Rex  v.  Bramley,  T.  T.  95  G.  3.  6  T.  R.  330.  —  Two  jus- 
back  on  acoonnt  tices  by  an  order  removed  S.  W.  widow  of  «/.  W.  deceased,  and 
•JjJ*™"^®.      her  three  children,  from  L.  to  B.;  and  against  this  order  the 
bl^flkcttT^  latter  parish  appealed  to  the  P.  Sessions.    On  the  hearing  of  the 
the  SeMasare  npp^ftl  the  respondents  produced  evidence  of  the  settlement  of 
lo  coMder  it     «/•  W.  being  at  B.;  and  in  order  to  prove  his  marriage  with  S.  W^ 
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^j  produced  witiMitet  who  proved  that  they  had  cohabited  and  like  a  new  iriai, 
lived  together  as  man  and  wife,  and  were  reputed  to  be  man  and  '^  to  rehear 
wife  until  the  death  of  J.  fV.    The  appellants  ofiered  to  produce  ^Jl******  ^^ 
•  ^.  IF.  as  a  witness,  to  prove  that  she  never  was  married,  or  that  if  ^^^^* 
she  ever  was,  the  ceremony  took  place  in  /•  under  such  circum- 
stances  as  (the  appeUaats  contended)  by  the  laws  of  /.  rendered  it 
wholly  void.    The  appellants  also  offered  witnesses  to  prove  declar* 
ations  made  botli  by  J.  W.  and  <S.  fF.  at  different  tiroes  that  they 
never  were  married.    The  respondents'  counsel  insisted  that  the 
evidence  offered  by  the  appellants  was  inadmissible ;  and  the 
Court  being  of  that  opinion  rejected  the  same  and  confirmed  the 
order  of  the  justices,  subject  to  the  opinion  of  this  Court,  whether 
the  evidence  offered  by  the  appellants  was  admissible  or  not.  — 
The  Court  was  of  opinion  that  the  evidence  was  admissible, 
though  the  justices  were  to  judee  of  the  effect  of  it. —  Hetwood  J. 
then  wished  that  the  Court  of  Sessions,  on  rehearing  the  case, 
might  be  confined  to  the  examination  of  the  supposed  wife,  and  of 
the  witnesses  who  were  to  speak  to  the  declarations,  &c.  without 
putting  the  respondents  again  to  the  expence  of  proving  their 
cBMe^  —  Lord  Kekyon  C.  J.  The  whole  case  must  be  gone  into 
again  at  the  Quarter  Sessions:    I  remember  a  case  here  some 
years  aeo  where,  when  the  same  objection  was  made.  Lord  See«iite,pl.99S» 
Mansfidd  said  that  it  was  like  granting  a  new  trial,  in  which 
case  the  whole  case  must  be  proved.  —  And  the  Court  sent  the 
case  back  to  the  Sessions* 

999.  Rex  v.  Lianbedergoeh^  H.  T.  37  G.  S.  7  T.  R.  105*  —  Tlie  Hie  Court  of 
Sessions  stated  the  following  case:  The  pauper  was  tenant  of  a  Ki°g'*  Bench 
tenement  in  the  parish  of  L.  called  Peurkyw,  under  fV.  G.  for  ^"[ia^fili^^the 
the  year  1795.     At  M«y  1795  he  received  notice  to  quit  Peurkyw  circumrtimces 
at  the  All  Saints  followmg.    The  pauper  said  he  had  no  place  to  stated  in  a 
go  to,  and  if  compelled  to  quit,  he  would  take  down  a  barn  he  had  «pecud  case ; 
built  upon  the  farm^  and  cut  the  gorse  that  grew  &n  the  hedges.  ^*  >*  *  '^  ^^^ 
6r.  then  said,  Supposing  we  exchange,  you  shall  go  to   W.  £.,  miut  be  ex- 
a  tenement  in  the  parish  of  Zr.  that  G.  then  occupied  under  Prt^-  ^J^^so^om. 
chard  at  the  vearly  rent  of  10/.  lOs.    To  which  the  pauper  agreed,  Rex  p,  Tem- 
and  promised  not  to  take  down  the  barn  at  Peurkyn.    It  was  then  worth.  Burr, 
i^reed  between  them,  that  they  were  not  to  mention  to  any  person  ^*  ^-  '^''^' 
that  the  pauper  was  to  go  to  fT.  E.,  lest  the  respondents  should  B«lworthii.Fa. 
hear  of  it,  and  prevent  the  pauper  gettmg  into  possession  of  JV.  E.  J7174, 
The  pauper  was  apprehensive  that  they  would  not  consent  to  his 
coming  to  their  parish,  he  being  a  man  of  bad  character*    On  the 
16th  of  November  1795  the  pauper  and  his  family  removed  from 
■Peurkyw  to  W.  E.    He  did  not  remove  his  furniture  there,  lest 
the  respondents  should  see  him,  he  having  been  informed  that  if 
he  could  get  into  possession  of  a  tenement  of  10/.  a-year,  and 
sleep  in  the  house  for  one  night,  he  could  not  be  turned  out 
of  possession.     G.  would  not  have  let  the  pauper  into  possession 
of  W*  E*  but  for  the  purpose  of  inducing  him  to  quit  Peurkm 
and  to  prevent  his  taking  down  the  bam ;  yet  he  thought  him 
a  responsible  person.    Theparishioners  of  Pentraetk  were  not 
privy  to  the  transaction.     The  pauper  resided  29  days  on  the 
premises,  when  Pritchard  aided  by  some  of  the  parishioners  of  £•, 
the  overseers  of  the  poor  of  the  parish  (^  L.  being  then  with 
them^  forcibly  removed  him  and  his  family  from  the  tenement 
oalled  W.  E.,  and  thereby  prevented  him  from  residing  in  the 
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tsnemait  for  die  tenn  of  one  Tear,  or  for  40  deya,  part  fSbend^ 
whereby  a  legal  seltleiaent  might  have  bees  gained;  and  heliai 
ever  since  been  forcibly  kept  out  of  the  poBietwion  of  the  te- 
nement. The  pauper  did  not  do  any  other  act  to  gain  a  aettleMeat 
in  L.  He  was  aflerwards  taken  up  BlPetUraetk,  and  sent  imdcr  a 
vagrant'g  pass  to  the  pariah  of  L.  The  pauper's  place  ef  Icpi 
settlement  prior  to  his  taking  the  tenement  called  W.  E,  wm 
in  the  parish  of  Peniraeth.  It  was  contended  that  it  was  stated  sis 
fact,  that  the  parish-officers  usedybrcr  to  prevent  the  pauper  gab* 
ing  a  settlement  in  £,.;  that  force  impliea  ^oim^;  and  that  whea 
the  facts  constituting  the  fraud  were  stated*  it  was  not  neccaniy 
that  fraud  should  be  found  in  express  terms. -^  Lord  Ksnoa 
C.  J.  said,  that  where  a  case  is  pregnant  with  circmnstanoes  of 
fraud  the  Court  could  not  infer  it ;  for  that  firmud  is  a  fiict  which 
must  be  expressly  stated. 


Tbo  Court  of 
King's  Bench 
wOl  not  quash 
an  order  of 


cept  for  error 
in  form. 

Tlie  Come  of 
Kiog*s  Bench 
will  not  reverse 
an  order  of  Ses- 
sipns,  unless  it 
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order. 
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VIL  The  Superintendency  qflhe  King*s  Bench. 

lOOa  Anonymmuy  E.  T.  29  Car  2. 1  VeiU.  Sia  —  It  was  mofei 
for  the  setting  aside  an  order  of  Sessions  for  the  settling  a  poor 
person  in  a  town,  who  had  been  sent  thither  by  a  warrant  of  two 
justices^  and  confirmed  upon  appeal  to  the  Sessions.  —  But  tbs 
CouET  would  hear  nothing  of  the  meriti  of  the  cause ;  the  onkr 
qT  Sessions  being  in  such  case  Jinal^  unless  there  w^e  an  error  is 
the  form. 

1001.  Souih  Cadhury  v.  Braddon,  M.  T.  9  Ann.  9  Soft.  G07.- 
If  the  Sessions  reverse  the  first  order,  and  that  being  removed  tfh 
pears  to  be  good,  this  Court  must  intend  it  was  reversed  on  tht 
ineritSy  and  mrm  the  order  of  Sessions.  If  the  Sessions  reverM 
the  first  order*  and  that  beins  removed  appears  not  to  be  good,  we 
must  intend  it  was  reversed  for  form,  and  affirm  the  order  of 
reversal.  So»  if  the  Sessions  affirm  the  first  order,  and  that  S]>* 
pears  to  be  good,  we  must  affirm  the  order  of  Sessions.  Bat  if 
the  first  order  appears  bad,  and  the  Sessions  affimi  it,  this  Covt 
fnuBt  revise  it,  because  it  appears  naught. 

1002*  Rex  v.  Juiticei  of  Susses^  M.T.  9G*S.  MSS.-^hn 
appeal  against  an  order  of  removal  was  r^ularly  lodged  at  the 
Michaelmas  Sessions  1767  at  Petworth,  and  the  justices  upon 
hearing  the  cause  conceiving  a  doubt,  ordered  a  special  case  to  be 
made  mr  the  opinion  of  the  Court  of  King's  Bench*  The  couoiel 
witbdsew  in  order  to  settle  the  case,  but  before  they  had  coaoe  to 
imy  agreement,  the  Sessions  was  inadvertently  adjouroedy  aoltlvf 
cause  was  neither  retained  nor  ended.  Upon  these  fiicts  an  sppB- 
qation  was  made  to  the  Court  of  King's  Bench  for  a  mondamut  to 
jcompel  the  justices  to  proceed  in  the  appeal.— -By  tbk  Coubi; 
When  tlie  justices  entertain  a  doubt,  tney  may  without  the  ooor 
3ent  of  the  parties  order  a  special  case  to  be  made.  When  tk 
justices  .say,  as  they  did  here,  that  a  soecial  case  shall  be  modoi 
they  virtually  say  that  the  cause  shall  be  adjourned  over  till  s 
ime-  is  made;  and  therefore  the  want  of  an  adjournment  or  t 
respite  is  merely  the  omission  of  the  clerk,  and  may  at  soy  tint 
))ft  supi^ied.  ^t  a  wumdmwmi  go  immediately,  unless  the  reepta- 
dents  will  consent  to  a  case. 

1008.  Rex  V,  Margam,  E.  T.  27  G.3.  1  J.  i2. 775.— Two  j^ 
ticea  removed  a  pauper  from  L.  to  AT.,  on  which  they  adjo^ 
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fatni  to  be  settled  in  M»  by  yittue  of  a  certificate  under  the  hands  and  may  crder  th* 
«cal»  of  Zr.  Rttf,  churchwarden,  and  H.  T.  overseer  of  M.,  and  A.  P.  8i»ioiie  to  in. 
and  S.  W.y  justices  of  the  peace,  and  attested  by  two  witnesses.  The  ^^J^^"*®  *  ^^ 
parish  of  M.  appealed  to  the  next  Sessions  at  G.,  where  the  order  aoubtfta  mTtiie 
was  affirmed  on  hearing  the  merits.    These  orders  being  removed  origiiud  onkr 
kere  by  certiorari^  this  Court  in  HOary  17S6  directed  the  Sessions  of  ramond^ereB 
to  state  the  number  of  overseers  and  churchwardens  of  M.  at  the  <|>Mgh  the  Se>- 
dme  of  granting  the  certificate.    In  answer  to  this  rule  the  Court  ^^iJJe  ™i- 
of  Sessions  represented  to  the  Court  of  King's  Bench,  that  they  2on  of  the  ^"^ 
could  not  state  the  same  without  proceeding  to  examine  witnesses  Court, 
on  both  sides,  which  they  did  not  conceive  themselves  authorized 
to  do  without  the  further  directions  of  the  Court  of  King's  Bench. 
In  Hilary  Term  1787  the  Court  of  King's  Bench  oitlered  the  s^Eex». 
Court  of  Sessions  to  examine  into  and  certify  the  number  of  Bmmley,  onii^ 
churchwardens  and  overseers  of  the  poor  at  the  time  of  giving  the  pl«  998. 
certificate  in  1741 ;  and  to  examine  and  hear  such  evidence  as 
should  be  produced  by  the  parties  to  those  facts*   To  this  rule  the 
justices  returned,  that  at  the  time  of  giving  the  certificate  there 
were  two  overseers  and  four  churchwardens  in  M.  (a) 

1004^  i^erv.  Yarpo^,  r.  r.  31  G.S.  4  r.iZ. 71.  — The  Sessions  iftfaoSawoiis 
on  appeal  confirmed  an  order  of  two  justices  removing  a  pauper  oMt^rMononkr 
from  Zr.  to  y.     The  orders  having  been  removed  here  by  certia*  of  two  jiMtict», 
rarif  a  rule  was  obtained  on  a  former  day  to  show  cause  why  the  ^  ^^5"*2^[. 
eriginai  order  of  two  justices,  and  also  the  order  of  Sessions  con-  wiUnocotiaiA 
finning  it,  should  not  be  quashed.  —  Bearcropt  now  admitted  U;  but  will 
that  the  order  of  Sessions  could  not  be  supported;  on  which  quash  the  order 
Bbskine  desired  that  the  rule  might  be  made  absolute*  —  But  of  Senioos,  and 
L^RD  KsMTON  C.  J.  said,  that  could  not  be  done,  as  no  judgment  ^.*'®^  ****  ^ 
for  quashing  the  original  order  was  entered  on  the  rolls  of  the  Jhe'oi^rtf ^ 
Sessions.    If  the  Court  of  Sessions  had  quashed,  instead  of  con.  two  justices, 
firming,  the  original  order,  there  could  have  been  no  difficulty  See  Cadbury  9. 
BOW.     But  the  parties  cannot  come  here  perzaltum;  and  as  no  Braddon,  ati/^, 
judgment  for  quashing  the  order  of  justices  was  given  at  the  Ses-^  ^'  ^^'* 
flions,  we,  as  a  Court  of  error,  cannot  do  what  the  Court  below 
should  have  done.    We  must  make  that  part  of  the  rule  absolute 
which  has  for  its  object  the  quashing  of  the  order  of  Sessions,  and 
direct  the  justices  below  to  enter  a  continuance  to  the  next  Ses- 
Siions  (which  appears  to  be  necessanr  from  a  case  in  2  Strange)  (b)^ 
when  they  may  decide  it.  —  And  the  Court  ordered  this  ac- 
cordingly. 

•    1005.  Rex  V.  Moor  Critchetty  H.T.4QG.S.  2East,222.  —  Jn  Ifanoiderof 
consequence  of  the  opinion  of  the  Court,  expressed  in  this  case  removal  be  cou- 
in  the  last  term  (c),  the  following  special  order  was  made :  "  Upon  5l^  **  *!ll^ 
**  hearing  counsel  on  both  sides,  it  is  ordered,  that  an  original  bothorderBbe 
^  order  of  two  justices  for  the  removal  of  D.  S.,  &c.  from  the  afterwards  re- 
^  parish  of  i>.  St.  M.,  in  the  county  of  W.y  to  the  parish  of  M.  C,  moved  into 
^  in  the«  county  of  D.»  and  also  an  order  of  Sessions  made  in  con-  B.  R.  by  cer- 

^firmation  thereof,  be  severally  quashed  for  the  insufficiency  ^orari  on « case 

•'.  reserved,  and 

(a)  But  the  Court  wiU  not  send  a        (6)  Qiuere,  if  the  case  of  Rex  «. 
'CUM  down  to  tbo  SasaioiM  to  be  re-    Foisted  was  the  case  alluded  to?  Ste, 
f^ied  on  a  mere  formal  obfection,  if    1363.     Ante,  pi.  98a 
«M»g|i  appears  to  enable  them  to  dcdde        (c)  Anle,  pi.  790, 
according  to  the  merits  of  the  case. 
4iee  Rex  o.  Middkugr,  mUt,  pi.  60S. 

Sd  2 
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thM  Coutt  **  thef eof :  it  not  uppeariog  on  the  face  of  die  taid  original  ovder^' 
diaapprove  of  «  that  the  8aid  ju8tices»  at  tlie  time  of  making  the  same,  wen 
*•  **^'^^f  "  jttBtices  of  the  peace  for  the  iaid  coun^  of  WJ'  —  GiBis  now 
Z(^\tf  ^Tra^  moved  (a)  "  that  the  above  rale  might  be  alUred,  by  omittiiig 
mOTiag  magi*-  **  *uch  part  thereof  as  relates  to  quashing  the  original  order  of 
vatciftppnriiig  **  the  two  justices,  and  that  the  same  may  only  order  that  the 
on  ihe  fiic«  of  «  order  of  Sessions  made  in  confirmation  of  the  original  ordw 
^^^dT^b^  "  ^^  ^^^  ^^^  justices  be  quashed ;  and  that  the  justices  bdov 
CintiViiiilhiwh  "  "^V  ^  Ordered  to  enter  a  coDtinaance  to  the  next  Sei- 
both  Um  ortev,  **  sions."  The  object  of  tliis  rule  was,  he  said,  to  enable  the 
without  remit-  appellant  parish  to  apply  to  the  Sessions  for  the  expence  of  msis- 
ting  die  mattar  tenance,  which  by  the  stat.  9  6*  L  c.7«  i  9.  could  only  be  silowed 
back  CO  *^>^^  by  the  Sessions  on  appeal,  and  an  adjudication  by  them  that  the 
tSteOTiciMToiw  pa«*P®f  ^^  unduly  removed ;  which  judgment  would  now  beob* 
der,foriiiefMir*  tained  as  their  former  erroneous  opinion  had  been  corrected  bjr 
poaeoTenabliDg  the  decision  of  this  Court.  And  he  referred  to  Rex  v.  Yarpolelb)^ 
them  to  give  where  an  order  of  removal  having  been  confirmed  by  the  Seanom 
reaiiitnianceao.  ^q  appeal ;  and  this  Court  having  afterwards  determined  (on  s 
po'ifc???^  ^"^'^^°  reserved  for  their  opinion)  that  so  many  of  the  justicei 
f  9.*m1  atottj  below  as  concurred  in  that  judgment  were  disabled  to  vote  on  the 
nte  they  will  particular  question  by  reason  of  having  an  interest  in  one  of  the 
i^ot  adnut  an  parishes  concerned^  so  as  to  reduce  the  number  to  a  minority  in 
^Ml^hT^twl  '^P®^^  ^^  those  who  voted  for  quashing  the  order ;  yet  this  Court 
judgment  foT'  ^^^^^  ^^^  quasli  the  original  order,  but  referred  the  case  bsck  to 
qiuStJRg  both  the  Sessions ;  directing  them  to  enter  a  continuance  to  the  next 
orders  made  In  Sessions  in  order  that  they  might  make  the  order  for  qussbis;, 
the  term  uibse-  frc.  which  ought  to  have  been  made  at  first. —  BurrouohsiuI 
9^^  ^  ^^  Casbbrd  showed  cause  in  the  first  instance ;  and  said,  thst  the 
"^  ronwiKecL  direction  given  in  the  case  cited  was  not  warranted  by  the  general 
^  practice  of  the  Crown-office,  and  had  not  been  followed  op  by  the 

directions  of  the  Court  in  subsequent  cases.  That  it  was  contrarf 
to  what  was  done  in  Road  v.  North  Bradley  (c) ;  where  this  Court 
exercised  a  jurisdiction  not  only  over  the  judgment  of  the  SewisBi, 
but  also  by  quashing  an  antecedent  order  of  justices,  being  pro- 
perly quashable  on  appeal.  They  also  referred  to  various  subse- 
quent cases  (d)  where  the  form  of  the  judsment  was  at  varisnce 
widi  Rex  V.  Yarpole*    And  contended  furdier,  that  the  coBunon 

Eractice  was  right  on  principle ;  for  when  all  the  orders  were 
rought  before  the  Court  by  certiorari,  Ha  jurisdiction  attsched 
upon  them  so  as  to  deal  with  them  as  justice  required.  Tbst  it 
any  rate  this  case  was  distinguishable  from  Rex  v.  Yarpcks  foe 
here  the  objection  made  went  to  the  merits  of  the  original  order 
itself,  to  which  the  attention  of  the  Court  was  called,  as  weH  ai 
to  the  order  of  Sessions ;  whereas  there  the  objection  went  onlf 
to  the  order  of  Sessions.  But  however  incorrect  the  judgment  i 
this  Court  had  been,  it  was  now  too  late  to  revise  it  upon  aMitios; 
being  a  judgment  of  a  term  passed,  and  not  now  impeached  sa 
the  ground  of  any  clerical  mistake,  but  for  error  in  judgment. —> 
Gbosc  J.  Both  orders  were  regularly  before  the  Court  in  the  lait 
term.    We  then  did  what  we  thought  right  wkh  thsm,  and  pro* 


'   (a)  Notiet  of  the  intfendcd  inOtion  (<f)  Bes  f^O^iSshe^  ami$^  fL  $»» 

waa  previonaly  given  to  the  ottoroey  for  Rex  v.  WmtUlim^itte,  pi.  59S.  Bex  » 

the  pariah  of  Donbead.  Darlington,  onto,  pL.  748.  Rei  a.  iU^ 

(b)  ^nie,  pi.  1004.  borough,  &c.  onto,  pi.  ITS.  SS!I.  678. 

(c)  jifue,  pi.  944.  707.  8S9.  OSS.  Sod  S  Boat,  95. 
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nouncedour  judgment;  and  it  is  too  muck  to  apply  now  to  re- 
■eiad  iL— Per  Curiam  :  Rule  refused. 

1006*  JUx  V.  Justices  of  Leicestershire,  E.  T.  53  G.S.  1  M.  &  S.  The  Court  will 
442.  —  An  appeal  against  a  removal  from  M.  to  £*$  was  heard  at  >^^  grant  a 
the  Quarter  Sessions,  and  the  chairman  pronounced  the  judgment  ^^'^^"*  ^ 
of  the  Court  for  coniirmtng  the  order ;  but  one  df  the  justices  who  set^n^^ 
made  the  order  being  present,  inquired  whether  he  was  not  one  hour  an  appesl 
of  the  justices  makine  the  order,  and  being  answered  in  the  affirm-  against  an  onWr 
ative,  observed  that  it  being  contrary  to  a  rule  of  that  Court,  for  ^  removal, 
justices  who  had  made  orders  of  removal  to  vote  on  the  hearing  (p^^i^^t*     • 
of  anv  appeal  thereon,  his  vote  in  this  case  must  consequently  be  uiem  aoTen- 
withdrawn,  and  therefore  judgment  must  be  for  quashing  instead  tared  by  the 
of  confirming  the  order,  as  by  taking  away  his  vote  the  majority  clerk  of  the 
would  be  against  confirming,  and  for  quashing  the  same.    The  pcs<^forquadi. 
clerk  of  the  peace  thereupon  entered  the  judgment  of  the  Court  "*  **tf,?^*^^ 
for  quashing,  without  perceiving  at  the  time,  that  by  withdrawing  ^^g^  that  the 
the  vote  of  the  said  justice,  the  votes  of  the  remaining  justices  jutloea  at  Set- 
would  be  equal ;  whereupon,  by  the  rules  of  the  Court,  an  ad*  iloiia  were  di» 
journment  ot  the  appeal  should  have  been  entered,  instead  of  a  ^^jded  in  opi- 
jud^ment  to  quash  the  order*     Afterwards  application  was  made  S!?^J,5^i^ 
to  the  chairman  to  rectify  the  judgment,  but  without  effect.    Under  wae'enSred'br 
these  circumstances  a  rule  nisi  was  obtained  in  the  last  term,  for  mistake  ineiead 
a  mandamus  to  the  justices  to  enter  continuances  on  the  said  ap-  of  an  adjourn, 
peal  to  the  next  General  Quarter  Sessions,  and  then  to  hear  and  inentoftheap. 
determine  the  same.    The  cases  of  Bodmin  v«  Warligen  (a),  and  P^* 
Rex  V.  Justices  of  Westmorland  {h),  were  cited.  —  Lord  Ellen-  The  justices  at 
BOBouoH  C.  J.  1  cannot  say  what  might  have  been  my  first  im-  5?^?Kei°\idtf^ 
fU'ession  upon  an  ex  parte  statement,  made  at  the  time  when  the  ^^^^^  duru^** 
rule  was  moved  for ;  but  it  is  my  duty  now,  after  having  heard  the  continuance 
both  sides,  to  give  judgment  on  more  mature  consideration.    If  of  the  Sessions, 
any  error  was  made  in  the  entry  of  the  clerk  of  the  peace,  that  (a)^iite,pl.988. 
error  should  have  been  pointed  out  at  the  Sessions,  while  the  m^^iepLdSS. 
Court  was  sitting,  and  competent  to  reform  its  own  errors,  and  to  ^         «  *      * 
draw  out  a  more  correct  judgment.    If  this  application  were  en- 
tertamed,  the  consequence  would  be,  that  this  Court  would  have 
pn  all  occasions  to  look,  not  to  the  record  alone,  but  to  extraneous 
inatters,  in  order  to  see  how  the  judgment  of  the  justices  at  Ses- 
sions was  obtained.    The  Court  will  not  do  this ;  nor,  when  judg- 
ment has  been  finally  pronounced,  will  they  hold  a  sort  of  ballot- 
ing-box  to  ascertain  the  votes  that  were  given,  or  whether  they 
were  correctly  cast  up.    If  no  judgment  had  been  ptcnounced, 
the  Court  might  have  interposed ;  but  here  there  is  a  judgment. 
Tlie  party  who  would  have  corrected  the  error  should  have  ap- 
plied to  the  proper  forum,  and  in  due  time ;  and  if  it  bad  been 
found  that  the  numbers  were  equal,  nothing  would  have  been 
done  upon  it,  for  it  would  have  been  a  nullity ;  but  hertf  no  step 
of  that  sort  was  taken,  but  judgment  was  entered ;  and  this  Court 
cannot,  in  order  to  supply  a  remedy,  exercise  a  jurisdiction  which 
does  not  belong  to  them.    If  they  did  in  this  instance,  they  must 
in  all  others,  instead  of  lookins  to  the  result,  look  to  the  poll  on 
which  the  judgment  is  foundeoT — Lb  Blanc  J.  It  appears  by  the 
affidavits  on  both  sides,  that  jud^ent  was  entered  for  quashing 
the  order  of  justices  ;  and  that  this  was  known  to  the  attornies  on 
both  sides ;  and  no  application  was  made  to  the  Court  below,  while 
sitting,  to  sift  or  inquire  into  the  error,  if  any  such  existed.     But 
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application  is  made  to  this  Conrt,  to  institiite  an  inquiry  upon  tbe 
question,  how  the  numbers  were  compoeed  when  judgment  wm 
pronounced.  This  Court  ought  not  to  countenance  such  an  ap- 
plication ;  inasmuch  as  the  error  should  have  been  nottoed  at  tie 
time.  —  Batlbt  X  Except  in  matters  of  a  criminal  nature  we 
cannot  look  dehors  the  record.  This  Court  cannot  sit  as  upsn  a 
scrutiny  before  an  election  committee.  In  Bodmin  v.  Wartigoh 
the  objection  appeared  upon  the  entry  of  record,  made  by  the 
clerk  of  the  peace.  —  Rule  discharged. 

The 41  G.s.  1007,  Rex  V.  MUkm,  M.  T.  60  G.  8.  8  B.  ft  i4. 1 12*— Fer  dit 

S*  %e  the  **"  particulars  of  this  case,  see  ante,  vol.  i.  pL  107. 

Coort  of  K.  B.  the  power  of  ameoding  «  poor  rate. 

Ttut  Court  of         1008.  Rex  v*  Justice*  of  the  County  of  Carnarvon,  M.  T.  1  G.4. 

^B.  has  no       4  J5.  &  ^.86. — D'Oyly  Serjeant  moved  for  a  rule  nisi  for  a  man- 

jurjadiction  to  ^j^mus,  to  be  directed  to  the  justices  of  C,  commanding  them  te 
review  the  .  •        i  •*  ■  •  ^       .  • 

judgment  of       enter  contmuances,  and  re-hear  an  appeal  between  two  parishes, 

the  Quarter  touching  the  settlement  of  a  pauper.  It  appeared  from  the  affi* 
Sea8iona,ez-  davits,  Uiat  the  appeal  came  on  at  the  Sessions  on  the  14th  o^Jdy 
cept  on  a  case  j^st,  and  that  the  appellants  having  admitted  b, prima Jacie  settlement 
■ent  up  for  ^^  ^^^  parish,  relied  upon  the  proof  of  a  case  of  a  subsequently 
ation*  and  *  acquired  settlement  elsewhere.  Having  finished  their  case,  the 
therefore,  attorney  for  the  respondents  proceeded  to  make  observations  upon 

where  the  Sea-  the  case  proved  by  the  appellants,  and  then  offered  to  call  wit- 
aiona,  having;  nesses  to  Contradict  it ;  but  the  Sessions  refused  to  allow  those 
heard  the  wiu  witnesses  to  be  called,  on  the  frround  that  he  had  rested  his  case 
side,hadreiTised  ^^  ^^  argument  as  to  the  insufficiency  of  the  case  proved  on  the 
to  hear  those  on  Other  side;  and  thereupon  they  quashed  the  order  of  removal. 
the  other  side  The  affidavits  further  stated,  that  the  course  pursued  by  the  at- 
fn  an  appeal,  on  torney  for  the  respondents  was  the  usual  and  ordinary  practice  of 
♦tl5I!^i^  *®  Sessions.  D'Oyly,  in  support  of  the  motion,  contended,  that 
had  been  pre°'  the  refusal  on  the  part  of  the  Sessions  to  hear  the  witnesses 
faced  by  ob-  was  in  fact  a  refusal  to  hear  the  appeal  altogether,  in  which  case 
aenrations  on  it  was  every  day's  practice  for  this  Court  to  airect  the  Sessions  by 
the  part  of  the  mandamus  to  hear  and  decide  the  question.  —  Baylet  J.  There 
•*J^**  f*^?"  18  no  instance,  I  believe,  which  can  be  found,  where  this  Court 
uaual  practice^  have  interfered  by  mandamus  to  direct  the  justices  to  re-hear  an 
the  Court  re-  appeal  which  they  have  once  already  beard.  In  this  case  they 
fused  to  grant  entered  into  the  consideration  of  this  appeal ;  and,  after  having 
*  mandamus  to  heard  it,  they  have  decided  that  the  respondents  ought  not  to  be 
rehear  the  ap-  allowed  to  call  witnesses  in  reply.  It  is  possible  that  in  that  de- 
^^'^  cision  they  may  have  been  wrong ;  but  it  seems  to  me  that  we 

are  not  at  liberty  to  enter  into  that  question,  as  no  case  has  been 
sent  up  for  our  consideration.  If  we  were  to  do  so,  we  should 
constitute  this  Court  a  Court  of  appeal  from  the  Quarter  Sessions, 
and  we  should  have  applications  continually  made  to  us  io  over* 
turn  their  determinations,  on  the  ground  of  the  improper  rece^ 
tion  or  rejection  of  evidence,  and  be  called  upon  to  review  their 
judgment,  although  no  case  has  been  sent  to  us  for  that  purpose. 
It  is  the  duty  of  Sessions  to  hear  and  decide ;  and,  if  they  enter- 
tain any  doubts,  to  submit  them  to  this  Court ;  bat  where  they 
do  not  desire  our  interference,  we  have  no  jurisdiction.  —  Hoxr 
ROYD  J.  If  it  had  appeared  in  this  case  that  the  Sessions  had 
heard  one  side,  and  had  altogether  refused  to  hear  the  other,  I 
should  have  thought  it  the  same  as  if  the  case  had  not  been  heard 
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at  all)  mad  I  silouM  Uian  haYe  been  of  opiiiioQ  that  this  maadamut 

ought  to  Iwue ;  but,  in  this  caBO,  it  appears  to  me  that  thia  was 

n^elj  a  question  as  to  the  practice  of  the  Sessions*  who  have 

determined  that  the  evidence  tendered  ought  not  to  have  been 

introduced  with  observations  on  the  part  of  Uie  advocate.    I  think* 

therefore^  that  this  Court  has  no  jurisdiction  to  interfere  in  sucb  r 

a  case.  —  Best  J.  concurred.  —  RuJe  refused* 

1009.  ReM  Y.  Justices  of  Middleiex,  H.T.l&2G.^.  ^B.&A.  g^Cwiftof 
298.  --  BoUand,  in  last  Michaelmas  term,  obtained  a  rule  nisi  fov  -^riadM^  to 
a  writ  of  mandamus^  to  IL  B,  and«/.Af.»  Esquires,  two  of  the  jos«  mMansadA' 
tices  of  the  peace  for  the  county  of  Middlesex^  oonmanding  them  mm  to  ingb- 
to  make  an  order  on  the  churchwardens  and  overseers  of  the  poor  tratMtotnnk* 
of  the  parish  of  Christ  Churchy  for  the  relief  of  a  bastard  childt  *  oniwc^ 
residing  in  the  parish  of  St.  5.,  in  the  city  of  London.  It  appeared,  ^^"SSrohw 
b^  the  affidavits,  that  Alice  Ramsey f  a  single  woman,  bein|^  re«  mrk£r^ 
sident  in  the  parish  of  Christ  Churcht  became  pregnant  with  a 

bastard  child,  and  that*  on  the  4th  Auput  18S0,  she  was,  by  an 
order  under  the  hands  and  scab  of  two  justices,  directed  to  be  re-* 
moved  to  the  parish  of  J?.,  as  the  place  of  her  last  legal  settlement* 
On  the  same  aav,  however,  in  consequence  of  her  fulvanced  state 
of  pregnancy,  the  execution  of  the  order  was  suspended,  and  she 
was  delivered  of  the  bastard  child  in  question,  in  the  parish  of 
Christ  Churcht  on  the  5th  August.  The  order  was  never  served 
on  the  parish  of  B.,  nor  was  the  pauper  ever  removed  thither ;  buC 
on  the- 14th  September^  she  was,  at  the  instance  of  the  parishi 
officers  of  Christ  Churchy  who  bought  the  ring  and  paid  the  mar- 
riage fees,  married  to  Thomas  Ramsey f  the  putative  father  of  the 
child.  No  order  of  bastardy  was  ever  obtained  against  Thomas 
Rams^t  who  was  a  settled  inhabitant  of  the  parish  of  St.  S.,  and 
with  hiswifeand  the  child, chareeable  to  that  parish.— -Abbott  C*  J« 
now  delivered  the  opinion  of  the  Court.  We  have  considered  this 
qnestiOD,  and  we  are  all  of  opinion,  that  this  Ckmrt  ought  not  to 
grant  a  mandamus  in  the  present  case.  It  is  the  ordinary  practice 
of  the  Court  to  grant  this  writ,  to  compel  magistrates  to  hear  and 
determine  a  case  in  which  they  have  a  jurisdiction  to  hear,  but 
have  refused  altogether  to  exercise  it :  but  there  is  not  an  instance 
which  ean  be  ctted,  where  the  Court  have  granted  a  mandamus  to 
justices  to  compel  them  Co  come  to  any  particular  decision,  which 
would  be  the  case  if  we  were,  upon  the  present  occasion,  to  order 
Ibem  to  make  an  order  of  rasintenance  upon  the  parish  of  C.  C^ 
We  had  at  one  time  thouffbt  that  it  might  be  desirable  to  give  our 
opinion  as  to  the  raerita  of  this  ease,  for  the  guidance  of  the  hnh 
gistrates ;  but,  upon  reconsidering  the  matter,  we  think  that  we 
ought  not  to  give  an  extra-jodiciiu  opinion  op<m  the  case.  Upon 
the  ground,  tlwrefore,  that  we  think  the  Court  have  no  power  to 
grant  a  mandamus  to  the  magistrates,  to  compel  them  to  make 
such  an  order  of  maintenance,  we  are  all  of  opmion  that  this  rule 
ought  to  be  discharged.  —  Rule  discharged. 

1010.  Rexy^.  MonmouihshirCf  Js.  M.  T,6G.^  .4tBSt  C.  844.— •  Upoo  map. 
By  an  order  of  two  justices  J.  W.  was  removed  from  A.  to  S. «/.«  peal  againit  an 
the  latter  parish  appealed,  and  the  appad  was  heard  ai  the  Afi-  J^^"^"*^ 
ehaehnas  Sessions  1824.    Upon  the  hearing  the  Sessions  quashed  f/jjo^f",^^  ' 
the  order.    A  rule  nisi  for  a  Yuaiidiamtt^  had  been  obtained  on  an  ^^^^^  aqwaiy    ' 
affidavit^  statins  that  the  justices  at  Sessions  were  equally  divided  dindad  in 

in  opinion  on  the  case,  and  that  thereupon  the  counsel  for  the  apr  opinion  upon  s 

3d  4 
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oacftioii  of  pellants  had  contettded  that  they  were  bouod  to  ad|om  Ae^ip- 

&ct  on  wbicli  peal ;  but  the  Sessions  refused  to  do  so,  and  auashed  theordec. 

tibe  fetikment  |q  answer  to  this  there  was  an  affidavit  stating  that  upon  the  besr- 

depeiJ^'^  ing  of  the  appeal  the  counsel  for  the  appellants  had  insisted  oa 

Tbe  Seoioot  two  points,  one  of  which  was,  that  the  respondents  had  failed  in 

thinking  that  proving  that  the  pauper  had  resided  40  days  in  the  appdlant  ps- 

|^J*y<yj^  rishy  and  that  tbe  diairman  after  tlie  hearing  had  said,  thsl  it 

'l^"^^  might  be  convenient  to  take  the  opinion  of  the  justices  on  tbe 

bl^their gsm  Points  separately,  because  if  the  residence  were  not  proved  it 

to  the  auiflfac-  would  be  unnecessary  to  decide  tbe  other  question,  inasmudh  at 

tton  of  A  m^o-  the  respondents  must  then  at  all  events  fail,  that  upon  the  questioe, 

i^of^ie  whether  the  40  days'  residence  were  proved,  the  jostioea^weie 

Couit,quariied  equally  divided,  and  having  then  taken  into  consideration  what 

removal.    Tbe  judgment  they  ought  to  give,  they  determined,  without  any  dtvt* 

Senionk  beving  sion  to  quasb  the  order.  —  Abbott  C  J.   1  think  that  the  rok  fsr 

decided  the  a  mandamus  ought  to  be  discharged.    It  appears  that  in  this  csie 

case,  this  Court  the  Court  of  Quarter  Sessions  have  given  their  judgment.    This 

refitted  a  man^  Cwktt  is  not  a  Court  of  Error  from  that  Court ;  it  nsay  compd  the 

Query  If  the  ^^^^  of  Quarter  Sessions  by  mandamtu  to  proceed  to  hear  snd 

SeesioRs  ought  decide  the  appeal,  but  when  they  have  so  determined  it,  this 

tohaveadkmm-  Court  cannot  compel  them  to  correct  their  judgment  if  it  appear 

ed  instead  of  ^o  be  erroneous.    It  is  unnecessary  to  say  wheUier  the  judgment 

quashing  theor-  pronounced  by  the  Court  of  Quarter  Sessions  was  erroneous  or  not, 

because  we  are  of  opinion,  that  even  if  it  were  so  we  have  no  ja« 
risdiction  to  compel  them  to  correct  it.  —  Rule  discharged. 

VIII:  Of  Coits  and  Charges. 

I 

The  allowance  1011.  Rex  v.  Justices  of  Nottingham^  5  G*  L  MSS.  -•  A  math 
ofcoffouponan  (jiamus  was  directed  to  the  justices  to  give  costs  to  the  party  in 
onI!vof  mofal  ^^^^  favour  the  appeal  had  been  determined.  But  upon  the  re- 
is  in  ^'^re-  ^^^^>  THE  CouRT  held  it  reasonable  for  them  to  have  the  power  oC 
tton  of  the  judging  whether  costs  should  be  allowed  or  not,  and  quashed  the 
Sessions.  writ  of  mandamus. 

The  Court  will  1012.  St.  Mary's  Nottingham  v.  Kirklingtom,  E.T.SG.S.2  Sesu 
grant «  manda"  Cas»  67*  —  It  was  moved  for  a  mandamus  to  be  directed  to  the 
mus  to  tbe  Ses-  justices  of  peace  of  the  town  and  county  of  Nottinghamf  com- 
niu^in'°tfaem  ™A°^^°^  them  to  allow  the  parish  of  K.  the  expence  and  chatgts 
to  allow^cotte  ^^^^  officers  had  been  put  to,  in  keeping  a  poor  person  from  tbe 
and  cbarges.       time  of  his  removal  to  the  parish  of  A*  till  the  time  that  the  order 

of  removal  was  discharged  by  the  Sessions,  upon  the  appeal  of  the 
parish  of  K.  from  it.  —  Thb  Court  :  This  is  what  is  ordered  by 
the  statute  9G.  1.  c.  ?•  §  9.$  and  has  been  allowed  in  the  case  w 
(a)^iii^p].709.  Rex  V.  Boston,  (a)  —  A  mandamus  was  granted. 
The  Sessionsin  iQlS.  Maidenbradleyy.  WaUingford,  E.  T.  1SG.2.  JPoA^^7. 
o^aing  coiu  _^  HussEY  took  an  exception  to  an  order  of  Sessions  made  for 
tiiat  so  mu^  c^^  "P^^  ^^  statute  of  9G.  1.  c  7^  because  it  ordered  so  nrach 
was  expended,    for  costs,  without  saying  that  so  much  was  expended  or  laid  out.— 

Curia  :  It  appears  by  the  oath  of  the  parties,  that  so  much  was 
laid  out. 
Tht  Bttdcm  1014.  Res  v.  Stan^ield,  E.  T.  16G. 2.  Burr.  S.  daO&^The 
^^^^^  Sessions  adjourned  the  af^ieal  to  the  next  Quarter  SessiiMis,  aad 
meniMiloum*  ordered  four  guineas  costs  to  the  appellants;  which  order  wss 
nwnt  oriiiisp-  quashed  as  to  the  costs;  for  the  Sessions  .cannot  give  costs  on  a 
peal.  mere  adjonrament  <>f  the  appeali  without  hearing  it. 
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1015.  lUs  v«  Great  Chart,  M.  T.  166.S.  Bmrr.  8.  C.  194.  ^  The  Se«iofM 
Aa  order  of  Sessions  quashing  an  insufficient  order  of  justices  for  <»nnot  direct 
the  removal  of  a.  pauper  from  the  parish  of  G.  C.  to  the  parish  toodtte went 
of  K.f  concluded  thus :  '*  It  is  further  ordered  by  this  Court,  that  of  another 
V  the  costs  of  maintenaBce  of  the  said  5«  M..  since  the  time  of  prasumedBp. 
*'  the  removal  to  the  said  parish  of  K^f  shall  abide  the  event  of  the  peeL 
**  cause ;  in  case  the  said  parish  of  G*  €•  shall  thinic  proper  by 
**  another  order  to  remove  the  said  S.  M*  to  the  said  parish  of 
'/  jr.,  and  the  inhabitants  of  K.  appeal  to  this  Court  irom  the 
*<  same." —  Bt  thk  Coubt  :  Let  that- part  of  the  order  which  di- 
rects (he  costs  of  maiatiuning  the  pauper  to  attend  the  event  of 
the  cause  be  quashed* 

1016*  Rex  V*  Edgenortht  H.  T.  SI  G.  S.  4  T.  R.  218.  —  When  If  a  SeewMu' 
this  settlement  case  was  argued  in  H.  T.,  29  G.  S.  the  Court  not  ^  b^sent 
being  satisfied  as  to  one  fact,  sent  it  down  to  the  Sessions  to  be  ^^^^  ^^ 
re-stated.  The  Sessions  accordingly  stated  that  fact*  and  returned  proaeeutor 
the  case  here,  when  the  order  of  Sessions  was  confirmed,  thb  abandoo  it,  this 
Court  thinking  that  the  additional  fact  stated  by  the  Sessions  was  Court  will  dis- 
decisive.    A  motion  was  made  in  this  Term  on  the  part  of  the  charge  hia  re- 
parish  of  E.  to  discharge  their  recognizance  to  pay  costs  (a),  on  ^k^^^^^J^J 
the  ground  that  their  ol^ection  to  the  order  of  Sessions,  as  it  was  if  he  dispute  the 
originally  stated,  was  well  founded;  and  that  consequently  the  amended order^ 
other  parish  would  not  have  been  entitled  to  the  costs,  if  the  they  will  nou 
Court  had  given  judgment  on  that  case.    And  the  cases  o^  Rex  v«  (a)  Given  under 
HUcham  (i),  and  Rex  v.  Bray  (c),  where  the  same  rule  had  been  5  0.s.  c.i9. 
granted,  were  relied  on.  —  But  thk  Coubt  said,  that  in  those  §  ^' 
cases  the  parties  suing  out  the  certiorari  were  not  held  liable  for  (6)^n<«,pl.99i. 
the  costs,  because  when  the  errors  were  corrected  tliey  abandoned  (e)^nte,pl.999. 
the  prosecution.    But  that  in  the  present  case  the  parish  of  E. 
had  not  abandoned  the  pursuit,  after  the  case  was  re-stated,  but 
had  taken  the  chance  of  the  judgment  of  the  Court  being  given  in 
their  favour,  when  it  came  here  a  second  time ;  and  therefore  Uiey 
ought  to  pay  the  costs. 

1017.  Rex  V.  Justices  of  Essex,  E.  T.  40  G.  S.  8  T.  R.  58S.  —  Ifa  penon  give 
The  Reverend  J.  R.  Holder,  having  given  notice  of  his  intention  notice  of  his 
to  appeal  to  the  Quarter  Sessions  in  E.  against  a  rate  made  for  the  l^^'^^*^ 
reliet  of  the  poor  of  the  parish  of  U.,  on  the  day  before  the  Ses-  ?^^^^ 
sions  countermanded  his  notice;  whereupon  the  oarish-officers  of  sions agaioot 
17.  appUed  to  the  Sessions  for  the  costs  to  which  they  had  been  a  poor-rmte, 
put  in  preparing  to  resist  the  appeal,  under  the  stat.  17  0. 2.  c.  S8.  ^t  do  not 
§  4.     But  the  Court  of  Quarter  Sessions,  thinking  they  had  no  ?^£^«PP^'> 
authority  under  the  statute  to  give  costs  as  no  appeal  was  entered,  cBnnat  awvd 
refused  to  hear  the  evidence  which  the  parish-officers  were  pre-  cosu  to  the 
pared  to  ofier,  in  order  to  show  that  they  had  been  unnecessarily  other  partj 
put  to  great  expence.—- Poolbt  now  moved  for  a  mandamus  to  be  ^^^^  ^^  »<«t. 
directed  to  the  justices  of  the  county,  conunanding  them  to  hear  ^t^*^*  ^^^» 
evidence  on  the  subject,  as  (he  said)  that  the  magistrates  had  re- 
fused to  hear  the  evidence,  not  because  they  woidd  not  in  their 
discretion  have  awarded  costs  to  the  parish-officers,  but  because 
they  thought  they  had  no  jurisdiction.    And  he  contended  that 
She  Court  of  Quarter  Sessions  have  the  same  authority  to  award 
costs  in  cases  where  notice  of  appeal  against  a  poor-rate  has  been 
given,  though  no  appeal  be  entered,  as  they  have  in  the  instance 
of  a  notice  of  appeal  against  an  order  of  removal*     The  stat. 
9  4r  9  fF*  S*  c.  30.  §  3*  to  prevent  vexatious  appeals  against  ord^rtf 
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of  remOTaly  Autfaorizet  the  Court  of  Qiurtor  Schjom  to  give  €oiU 
upon  appealBy  *'  or  upon  any  proof  bofofe  tbem  of  ootioe  of 
**  may  such  appeal  to  haTO  been  sireoy  Ac  though  tbej  do  not 
**  aftenrards  proaecote  such  ajopeu*  ftc"  And  the  atat.  17  A3. 
c.  S8«  speaking  of  appeals  against  poor-rates,  enables  the  josticei' 
at  the  Sessions  **  to  award  to  the  party  for  whom  soeh  appeal 
**  shall  be  determinedy  reasonable  costs  in  the  same  mojukt 
**  that  thej^  are  empoiwered  to  do  in  cote  ff  appeaU  eomeermag  ike 
«  settlemeta  of  poor  persotUf  by  staL  S&9fris.e*  Sa"  This  sta- 
tute, therefore,  referring  to  the  former  one,  8  A  9  fK  &,nieBiit  to 
extend  to  both  the  cases  there  mentioned ;  to  cases  where  notice 
of  an  intended  appeal  has  been  given,  though  afterwards  abandooed,* 
as  well  as  to  cases  where  the  appeal  hM  been  heard.  By  the 
former  statute  they  are  both  put  upon  the  same  footing ;  and  the 
latter  statute  mtended  to  give  power  to  the  Sessions  to  award  coats 
in  the  instance  of  a  poor-rate  in  all  casee  where  before  they  covld 
give  costs  in  the  instance  of  an  order  of  removaL  —  Ekit  thb 
Court  thought  that  the  Quarter  Sessions  have  no  authority  to 
award  costs  under  the  stat.  17  G.  2.  c.  98.  unless  an  appeal  hsa 
been  entered  and  determined ;  that  the  determination  of  the  appeal 
was  a  condition  precedent  to  their  power  to  aive  costs,  the  words 
of  the  act  being  **  may  award  to  the  party  for  whom  such  appeal 
*'  ahall  be  determined  reasonable  eosta,"  &c  and  that  the  subae- 
quent  words  **  in  the  same  manner  that  they  are  impowered  to  do 
**  in  case  of  appeab  concerning  the  settlement  of  poor  persons,"  ftc» 
only  related  to  the  mode  in  which  those  costs  are  to  be  recovered* 
That  by  referring  to  the  former  statute  under  which  costs  may  be 
given  m  two  instances,  and  by  mentioning  only  one  o£  those  ia^ 
stances  in  the  latter  statute,  it  was  evident  that  the  legislature  did 
not  intend  by  the  latter  to  authorize  the  Sessions  to  give  costs  ia 
both  cases.  —  Rule  refused. 

IX.  Of  Certiorari. 

See  stats.  5  G,  S.  c.  19.    13  G.  2.  c.  18. 

All  Olden  of  1018.  A  certiorari  will  lie  to  remove  an  order  of  jaaticcs,  etea 
jtu^ccs  my  be  ^  cases  where  they  are  empowered  by  statute  finally  to  hear  asd 
^oradbr€»^  determine;  for  the  Court  of  King's  Bench,  having  a  siqperintwid- 

ency  over  all  courts  of  an  inferior  criminal  jurisdictieo,  may  ia  (ba 
plenitude  of  its  power  award  a  eerHorari^  unless  restrained  by  Ibe 
express  negative  words  of  the  legislature. 
Bursuciiorden  1019«  Regida  Generalis,  E.  T.  1  Ann.  Salk.  14*7.  —No  certiermi 
cannot  be  re-  shall  be  granted  to  remove  an  order  of  justices,  from  which  the 
"'^^^1^'^  law  has  given  an  appeal  to  the  Sessions,  before  the  matter  be 
99i!iind  in^'  determined  on  the  appeal,  because  it  hinders  the  privilege  of  sp- 
Rex  9.  Fnsier,  pealing ;  and  if  any  oraer  be  removed  before  appeal,  it  shiul  be  sent 

a  certiaran  on      down  again. 

the  turnpike  act  wsifiiMhed  becaiife  it  had  iwied  belbre  iqppeal,  M.T.  ) 7S1. 

Unkti  the  time       iQSa   Bex   v.    SheUington^    M.  T.   4  Ann.    1  Salk.  147.— 

Uomedforai^    HoLT  C.J.  said,  that  if  the  tune  of  appeal  be  expired,  thatcaMif 

^^^^     ^'    not  within  the  above  rule ;  but  that  advantage  most  be  taken  ^ 

this  rule  upon  the  motion  to  file  the  order,  for  that  after  ft  is  fled 

it  is  too  late. 
Tbe<»rriorartto       1021.  Rex  v.  Wmrmiuster^  M.  T.  8  G.  1.  Sera.47a— Anex- 
veniove  an  order  oeption  was  made  to  aa  order  of  Serious,  t)iat  the  eeHkmi 
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AoitM  have  gone  to  the  two  jtutioesy  and  not  to  the  dewioni,  be*  apiMilcd 

eanue  it  did  not  appear  that  anj  act  had  been  done  at  Seitiona  jg^^,""^ 

either  to  confirm  ar  reverse  the  order.    As  to  this  last  matter,  gj^l^^*^ 

THE  Court  held  that  the  order  was  well  returned  bj  the  Sessions;  retumdiiy 

— -  And  Etiub  J.  said>  it  had  been  so  determined  already ;  for  the  tlitiii. 
justices  are  supposed  to  return  all  the  orders  they  make  to  the 
Sessions,  where  they  are  to  be  recorded,  (a) 

1022.  Rex  V.  Borough  of  Wofwicky  Af.  7.  8  6.2.  &^*991.— *  Andthmfora 

It  was  held,  that  the  above  rule  extends  only  to  the  case  where  "^f^J^y 

^ere  is  a  limited  time  for  af^ealing,  as  to  the  next  Quarter  Ses^  wfawTtiM^ns 

•ens,  I,  linuud. 

loss.  Rex  V.  Harman^  H.  T,  12  G.  2.  AmL  848*—  A  certiorari  getvnl  otdsm 

having  been  granted  for  the  removal  of  several  orders  for  appoint-  may  bvimov. 

ing  overseers,  and  also  for  convicting  the  persons  so  appointed  for  td  by 


brought,  for  that  the  party  cannot  pass  over  a  Sessions  per  eal*  mited  in  which 
tern.  (6)     And  in  the  case  Rex  v.  Warwick  {c)^   Lord  Hard^  it  is  to  be 
Mciff  C.  J.  said,  that  where  an  appeal  lies,  a  certiorari  granted  brought,  the 
may  be  takeii  off  the  file.  —  It  was  also  objected,  that  in  this  case,  ]^^f  ^fon 
tfiere  being  several  orders,  there  ought  to  have  been  more  than  one  appeal. 
certiorari* ~^Bm  it  was  held  by  thb  wbocb  Court,  that  where  ^^Nggji^.  147. 
an  order  of  justices  is  made,  and  there  is  but  one  party  who  hath  yw  10'. 
a  right  to  appeal,  (as  in  the  case  of  orders  of  appomtment,  and  of  e  Mod.  40. 
orders  made  upon  an  overseer's  absence  or  negligence  in  the  exe-  (e)  Supnu 
cution  of  his  (meet)  and  he  waives  his  privilege  of  resorting  to  the 
Sessions,  and  elects  to  come  to  this  Court,  a  certiorari  lies  for  r^* 
moving  the  orders,  there  being  no  reason  against  the  party's  being 
received ;  for  the  authority  of  this  Court  is  never  taken  away  by 
an  act  of  parliament,  without  special  words  therein  for  that  pur-  2  Burr.  1042. 
pose.    But  where  there  are  two  parties  having  a  right  to  appeal,  l  p^^'  n^'' 
and  the  time  of  appeal  being  fixed  by  the  law,  as  in  the  case  of  ^4590^^ 
settlements,  where  the  time  is  limited  to  the  first  Sessions,  it  is  524. ' 
not  reasonable  to  grant  a  certiorari  till  the  time  is  elapsed :  and  so 
is  the  rule  in  Salk.  147.  to  be  understood.    In  the  present  case, 
there  being  no  time  set  for  appealing,  if  it  be  a  sufficient  objection 
to  a  certiorari  that  an  appeal  lies,  a  certiorari  can  never  be  grant- 
ed. —  Lks  C.  J.  also  said,  there  may  be  cases  so  circumsranced, 
where  a  certiorari  has  been,  and  ought  to  be  denied ;  and  such  was 
the  case  cited  of  The  Inhabitants  of  Warwick,  where  a  certiorari 
was  prayed  pending  a  Sessions,  and  the  party  had  made  his  elec- 
tion by  appealing  thereto.    And  he  said,  that  he  would  not  assert, 
an  appeal  does  he  as  well  upon  an  order  for  refbsinff  to  act  as 
overseer,  as  on  an  order  for  negligence  in  the  office,  the  words  of 
the  statute  being  very  general.  —  As  to  the  other  objection,  thb 
Court  said  there  is  no  weight  in  it ;  as  all  the  orders  removed  re- 
late to  the  same  persons,  and  the  same  matter.    The  motion  was 
therefore  denied. 

(a)  In  the  case  of  Rex  v.  Eaton,  Mr.  that  the  crown  may  not  be  depri?ed  of 

Justice  BuUer  said,  that  justices  ought  its  share  of  the  forfeitures ;  and  when 

in  all  cases  to  return  convictUnu  to  the  tiiat  is  done,  a  return  of  a  copy  to  llie 

SeisioiM,  whether  an  appeal  lias  or  not,  ecrtisrori  is  good*     I  T.R.  S85. 
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But  not  until  1094.  JUs  r.  HoMUA.  T.  T*  ISftl^G.^— An  oi^  of 
^er  the  neizt  juiticefl  appoinlJiig  overseers  was  returned  by  certiorari  into  the 
i^"^^^^^^^  Court  of  King's  Bench  before  the  next  Seation  was  beld»  so  thtl 
who  hks^e  there  was  no  opportunity  o^  appealing.  -^Thb  Court  :  This  oesm 
right  ofappad.  to  be  a  manifest  injustice*  and  an  attempt  to  take  away  the  benefit 
ing.  of  appeal  from  the  person  who  was  entitled  to  it.    The  party  who 

has  the  right  of  appealing  may  remove  it  if  be  thinks  pn^er,  and 
(tf)  Anie,  pi.      *o  was  the  case  ot  Rex  v.  Herman,  (a) 

1093.  1085^  Rex  v.  Hanie^i  E.  T.  22  G.  d.  Cold.  172.  —  Two  justicei 

A  osTfionmliM  of  the  West  Riding  in  Yorkshire  made  an  order  of  maintenance, 
ii'^  l^dw^  dated  29th  May  1781 ;  it  was  served  on  the  defendant  on  30th 
rmiTfloiiiriiiu  "^"'^  following,  and  the  next  Session  was  on  the  18th.  Ja^jf-  Tlie 
and  appeal  JL-  defendant  appealed  against  this  order  to  the  Michadnuu  Seuimih 
miaMdatsulMe^  which  was  held  by  adjournment  on  lOth  Oetoier  1781,  when  the 
queut  Smtou.    appeal  was  dismissed,  because,  it  should  have  been  made  to  the 

Midsummer  Sessions^  on  July  18th  1781.  In  Mickadmas  Term 
1781,  a  certiorari  issued  to  remove  these  orders  into  the  Court  of 
King's  Bench ;  and  on  a  rule  to  show  cause  why  the  order  of  Set* 
sions  of  lOth  October  1781,  should  not  be  quashed,  it  was  oon- 
tended,  that  as  the  defendant  had  neglected  to  appeal  in  proper 
time,  he  couM  not  now  come  n«r  saltum,  and  avail  himself  of  sny 
objection  that  might  be  madfe  to  the  said  order.  —  Ths  Coeav 
^seemed  to  think,  that  if  the  defendant  had  meant  to  take  exo^ 
tions  to  the  original  order,  he  should  have  done  it  by  appeal  in  due 
time  to  the  Sessions ;  as  they  could  give  relief  as  well  upon  the 
form  as  upon  the  merits ;  and  that  having  declined  the  bringing  of 
his  case  before  the  proper  jurisdiction,  in  the  first  instance,  he 
ought  not  now  to  be  assisted  by  the  Court  per  saUum;  but  they 
gave  time  to  look  for  authorities  to  justify  such  an  interfi^enceu  — 
A  few  days  afterwards,  Chambrb  admitted,  that  the  order  laigbt 
be  brought,  up  by  certiorari^  without  any  appeal  having  been  pi»> 
yiously  lodged  at  the  Sessions  within  time ;  and  he  stated  the  go- 
{h)  jtnie,  pi.  neral  rule  as  laid  down  in  1  Sott.  147.  (b)  that  no  certiorari  shall  be 
1019.  granted  to  remove  orders  of  justices  before  the  determination  on 

appeal  to  the  Sessions,  unless  the  time  of  appeal  be  expired,  be- 
cause it  otherwise  hinders  the  privilege  of  appealing;  conie* 
quently  tliat  the  Court  had  a  general  authority  to  intenere ;  snd 
that  in  the  present  case,  in  which  the  defendant  had  declined  sn 
appeal  witlnn  the  period,  prescribed  by  law,  was  not  within  the  es« 
ception.  He  also  said,  that  this  rule  was  further  explained  in  the 
(c)  JnUf  pi.  case  of  the  Borottgh  of  Warwick  (c),  which  adjudged,  that  it  wss 
103^  only  in  cases  wherein  the  time  qf  appeal  was  limited,  and  not 

where  it  was  left  open  at  any  time,  tha(  this  general  authority  of 
the  Court  was  abridged.  He  added,  that,  as  the  certiorari  sp* 
peered  to  have  been  moved  in  time,  he  should  not  press  the  Cooit 
upon  the  form  of  the  present  rule,  and,  witliout  a  reasonable  pros- 
pect of  success,  put  the  party  to  the  expence  of  another.  —  Pea 
CuBiAM  :  The  original  order  of  adjudication  of  two  justices  must 
be  quashed,  and  the  order  of  Sessions,  dismissing  the  order  of  sdf 
judication,  affirmed. 
•"••.«*M'»^a  1036.  Rg^  ^.  PickersgiU,  E.  T.  2SG.S.  CaW.297.— On  arote 
notbewS^  to  show  cause  why  the  return  to  a  certiorari  to  remove  an  indict- 
ment for  a  misdemeanor  from  Hickis  Hall  should  not  be  quashed, 
because  the  return  was  not  under  seal  in  complunce  with  tne  wril, 
which  runs,  <<  To  our  justices,  &c.  We  command  that  you,  or  oae 
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M  of  you»  do  send  under  your  sealMf  or  the  seal  of  one  of  youC^  ha 
— •  BuLLER  J.  observed,  that  it  had  been  usual  not  to  return  coro* 
ners'  inquesU  under  sefd,  upon  which  the  motion  was  withdrawn,  (a) 

1087.  Rex  T.  The  Juitices  of  Glamorganshire^  T.T.SSG.S.  Theaidiqri* 
5  T. R. «79.  —  On  a  rule  for  a  certiorari  to  remove  certain  orders  ^^"^^ 
of  the  justices  at  t^ie  Sessions  touching  the  repairing  and  rebuild-  ^j^^  « ^^ 
lAg  of  8  county  bridge^  it  was  objected,  that  the  requisitions  of  muat  be  gitcn 
the  statutes  5  G.  2.  c.  1 9.  and  13  G.  2.  c  18.  had  not  beell  complied  bdbra  toakmg 
With.    The  5  G.2.  c.  19.  §  2.  enacts,  "  That  no  certiorari  shall  be  the  motion  for 
♦*  issued  to  remove  any  orders  of  justices,  unless  the  party  prose*  ^1^  *^'*'*^ 
**  cuttng  such  certiorari^  before  the  allowance  thereof,  shall  enter  ^^^^^  * 
**  into  a  recognieance  thereof,  with  sufficient  sureties  in  50/.  with  ibould  not  be 
"  condition  to  prosecute  the  same/*  drc.    The  1SG.2*  c.  18.  §5*  gmted. 
enacts,  **  That  no  cerHorari  shall  be  granted  to  remove  any  judg* 
^ment,  order,  or  other  proceedings  before  justices,  unless  such 
*'  certiorari  be  applied  for  within  six  calendar  months  next  after 
**  such  order,  &c.  and  unless  the  party  suing  forth  the  same  hath 
«  given  six  dayi  notice  thereof  in  writing  to  the  justices,"  drc  (b) 
and  they  said  that  neither  of  these  three  directions  had  been  ob* 
served;  the  prosecutor  had  entered  into  no  recoffuisance ;  the 
writ  was  not  applied  for  within  six  months;  and  Uiere  had  not 
l>een  six  days'  notice  to  the  justices  before  the  application  for  the 
rule  to  show  cause,  (c)  •-*  Wood  and  Bxvan,  in  support  of  the 
rule :  In  answer  to  the  first  obiection  relative  to  the  tine  of  the 
application ;  the.  order  principally  complained  of,  and  which  con- 
firms the  other  proceedings,  was  made  at  the  last  October  Sessions ; 
the  apj^ication  therefore  in  Hilary  Term  was  sufficiently  early. 
With  regard  to  the  recognizance,  tliat  may  now  be  entered  into 
before  the  issuing  of  the  certiorari  /  but  it  would  have  been  ab- 
surd to  have  given  the  recognizance  before  it  was  ascertained  that 
the  Court  would  grant  the  writ.    And  as  to  the  notice,  the  notice 
of  this  rule,  which  gave  the  justices  an  apportunity  of  showing 
cause  why  the  certiorari  ought  not  to  issue,  is  a  sufficient  notice 

(a)  Thb  WM  one  of  the  erron  iMigo-  scrmnt  wis  disrged  with  tfie  obettuc* 

cd  before  tile  Hoaie  of  Lords  in  Rex  9.  tion.     The  Court  granted  a  rule  to  ahow 

Atiiinsoo,   10th  May   1785,  but  was  cause  on  the  Sd  of  February ;  and  on 

abandoned  upon  the  argument.  the  10th  of  February,  no  cause  being 

(6)  This  action  not  necessary  in  re-  shown,  the  rule  was  made  absolute.  In 
inoTing  indictment,  Rex  o.  Battims,  Easter  term  following,  Sir  T.  Di^ 
1  East,  S98.  ▼enport  moved  to  quaSi  the  egriktrari, 
•  (c)  But  the  words  at  the  conclusion  because  sufficient  notice  bad  not  been 
of  tUs  section  of  the  statute  13  G.  2.  given  to  the  justices ;  no  notice  having 
€•18.  are  '*  to  the  end  that  such  justice,  been  given  to  them  before  the  applica- 
•*  or  the  parties  therein  concemea,  may  tion  for  the  rule  to  show  cause,  and  the 
**■  show  cause,  if  he  or  they  shall  so  rule  itself  having  only  been  served  on 
<<  tinnk  fit,  against  tiMianiing  or  gmo^  one  of  the  justices  on  the  S9tbb  aad  on 
**  ing  suoh  ctrtkntnu"  Ilowever  it  the  other  on  the  Slst  of  January,.  Jn 
was  considered  in  Rex  V.  NichoUsjH.T.  T.  T*  Lawrence  showed  cause  against 
25  G.  3.  that  it  was  necessary  to  give  the  rule  to  quash  the  c^/ioran»  insisting 
notice  before  tbe  rule  to  show  cause  is  that*  the  rule  tuti  was  notice  to  the  jus- 
applied  for.  Jaouaiy  95,  1785,  Lnw^  tices/  and  that  it  had  not  been  inade 
ftnce  moved  on  behalf  of  the  defendant,  absolute  until  after  six  days  ftom  the 
for  a  4«rfierwrt  to  .remove  a  oonviction  .  time  of  service*-  But  the  Court  said  it 
on  tbe  statute  1 1  G.  1.  c.  30.  ^  8.  &  39.  had  been  the  practice  to  give  notice  be- 
for  obstructing  excise  officers  in  tlie  ex-  fore  the  rule  was  first  applied  for,  and 
ecution  of  their  duty,  on  an  affidavit  they  made  the  rule  absolute  for  quash-  - 
that  the  officers  were  not  sworn  in  the  fing  the  cerHonru 
dsfendaaf  s  pmence,.  aad  that  only  bis 
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(a)  14  6.9. 
C.17. 


A  power  given 
to  Seanons^- 
nailp  t4>  deter- 
moitf  an  appal 
does  not  take 
away  the 
certiorofU 


Aeeriwmrita 
remove  an  order 
of  SeasioDfl  on 
en  order  of  re- 
moTal,  must  be 
moved  for  with- 
in riz  calendar 
months  after 
such  order  of 
Sessions  made, 
end  sii  days* 
notice  of  such 
motion  must  be 

Siven  to  the 
ustices,  pur- 
suant to 
ISO. 9.  C.18. 
§  5.  notwith- 
standing the 
order  of  Ses- 
sions was  made 
subject  to  the 
opinion  of  this 
(5ourt  on  a  case 
tobestatedy 
which  case  was 
afterwaids 
staled,  and  set- 
tled by  the  Jus- 


Within  the  waemdng  of  the  act  ef  pariiameat.  This  m  wiinmad 
by  the  pjractice  uiMer  another  ttatute  (a),  which  enables  the  Coutt 
in  cases  where  the  parties  have  neglected  to  bring  on  their  isiats 
to  he  tried  accordbg  to  the  course  and  practice  of  the  Csorty 
upon  motion  made  in  open  Conrt  (due  notice  having  been  gifen. 
thereof)  to  give  judgment  as  in  case  of  a  nonsuit;  wider  wmh  it 
is  not  usual  to  give  any  other  notice  than  that  of  the  rule  to  disv 
canse  wh^f  there  should  not  be  judgment.-*- Loan  Kshtoh  C.  J. 
The  formal  objection,  to  the  want  of  notice,  must  prevail  in.  this 
case.  The  act  of  parliament  positively  requires  six  days'  notice  ts 
be  ^en ;  and  it  is  the  usual  practice  to  give  that  notioe.  Nor  is 
notice  of  the  rule  to  show  cause  sufficient^  because  that  was  graoled 
on  improper  grounds :  had  the  want  of  notice  been  disclosed 
when  the  rule  was  applied  for,  the  Court  would  not  have  givea 
even  a  rule  to  show  cause ;  and  ths  rbst  or  thb  Coubt  were  of 
the  same  opinion. 

1028.  Rex  V.  Jukes,  E.T.4DG.S.  8  T.  £.  542.  —  This  wss  a 
conviction  on  S6  6. 3.  c,  60.  moved  by  certiorari  into  the  Court  of 
King's  Bench.  The  ninth  section  enacts,  **  that  if  any  pensa 
**  sfaai]  think  himself  aggrieved  by  the  judgment  of  the  justioct  he 
**  may  iqypeal  to  the  next  Oenenil  Quarter  Sessions,  who  are  em- 
**  powered  to  hear  wad  Jinally  determine  the  matter  of  the  said  sp* 
'*  peal."  It  was  objected  that  the  writ  of  certiorari  was  in  effect 
taken  away  by  the  words  **  and  fituMu  determine"  the  sam— • 
But  LoBD  KxmroN  C.  J.  said,  that  would  be  against  all  authority; 
for  the  certiorari  being  a  beneficial  writ  for  the  subject  could  not 
be  taken  away  without  express  words ;  and  he  thought  it  was 
much  to  be  lamented  in  a  variety  of  cases  that  it  was  Uiken  avsj 
at  all. 

1029.  Rex  y.  Justices  of  Sussex,  7.  T.  53G.  3.  1  M*  dr  &  631. 
«^  D'Otlxt  obtained  a  rule  nisi  in  Easter  Term  §ur  a  certiorari  to 
remove  an  order  of  the  Sussex  Sessions,  in  an  appeal  between  ths 
parishes  of  B*  and  S*  The  affidavits  on  whidh  toe  mle  was  oh* 
tained,  stated,  that  the  appeal  in  question  had  been  heard  at  the 
last  Michaelmas  Sessions  for  Sussex,  when  the  order  of  removal 
was  confirmed,  subject  to  the  opinion  of  this  Court  on  a  case  to 
be  stated*  That  a  case  had  been  accordingly  drawn  by  counsd 
for  the  parish  of  B.  in  November  last :  which,  however,  was  not 
approvea  of  by  the  solicitor  for  Slinfold;  but  although  frequent 
implications  were  made  to  him,  he  would  not  state  his  objections. 
The  case  was  afterwards  settled  by  the  Conrt  at  their  Epipkanif 
Sessions,  and  a  copy  sent  to  the  solicitor  for  the  respondents;  and 
he  was  again  applied  to,  to  have  the  case  set  down  for  argument 
This  request  he  refused  to  comply  with  j  but  at  the  same  tine 
gave  the  solicitors  for  the  appellants  to  understand,  that  they  need 
be  under  no  apprehension,  as  he  would  consent  to  a  certiorari 
issuing,  without  reg^ding  whether  the  "six  months  had  expired  or 
not.  Under  the  impression  that  the  certiorari  would  be  consented 
to»  the  usual  notice  to  the  justices  as  required  by  stat.  13G.& 
e,  IS.  ^5.  had  not  been  given.  — On  showing  cause  against  the 
rule,  CouRTHopx  relied  on  the  words  of  the  statute.  —  Andinnp- 
port  of  the  ruleD'OTLST,  contended,  that  the  statute  was  only  in- 
tended to  enable  justices  to  show  cause  against  the  certiorari  if 
thej^  should  think  fit,  and  did  not  apply  to  this  case,  where  the 
justices  themselves  had  settled  the  case,  and  thereby  expnsied 
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Mr  6mm  to  have  it  brought  up ;  and  eked  Loid  Kei^an^M  words 
io  Rex  T.  BattamSf  I  Eastt  29&  -«  Lord  Ellxkbobouoh  C.  J. 
The  order  of  removal  was,  in  the  first  instance,  a  summarj  pro* 
ceeding ;  and  the  order  of  Sessions  thereupon  was  a  revision  of 
that  which  was  originally  a  summary  proceeding.    I  find  nothing 
in  the  language  of  Lord  Ken^th  on  which  an  argument  has  been 
raised,  to  the  contrary ;  it  is  not  applicable  to  uie  present  case* 
Admitting  that  the  magistrates  may  nave  wished,  at  tlie  time  wfa«i 
they  settled  the  case,  to  have  brought  it  up ;  still  there  may  be 
reasons  why  they  might  think  fit  to  show  cause ;  and  unless  it  can 
be  shewn  that  it  could  serve  no  possible  end  to  give  them  six  days' 
Dfitaee,  wecaimot  so  presume.    The  statute  appears  to  me  imper*  And  the  eerth- 
ative* "—  The  other  judges  concurring.  -«-  Rule  discharged.  •  The  *^o*^'  nou>t  be 
Implication  for  a  certiorari  was  renewed  by  D'Oylxt,  on  a  subse-  *PPj!^  ^^ 
^pMnt  da^,  in  the  same  term,  {IM.Sc  S.  7M.)  the  six  days'  notice  ^^  ^^^ 
having,  smce  the  Ibrmer  rule  was  discharged,  been  given  to  the  after  making 
justices,  as  required  by  stat.  186.2.  c  18.  §  5*    He  urged,  as  an  the  order  of 
cscose  for  the  lateness  of  the  application,  that  the  case  had  not  aeMoni^ead 
been  finally  settled  till  the  Epipkanv  Sessions,  before  which  time  ^^  ^j^ 
the  parties  oould  not  come  to  the  Court  for  the  removal  of  the  ^^^^SlT' 


effder ;  and  the  deby  in  settling  the  case  was  attributable 
to  the  other  side.  Admitting,  in  general,  that  the  six  months 
would  run  from  the  time  when  the  order  of  Sessions  was  made, 
which,  in  this  case,  was  at  the  Michadmas  Sessions:  still  the 
above  circumstances  took  it  out  of  the  general  rule.  He  cited 
Bex  V.  Winpenny^  34  G.  1.  where  a  similar  application  for  remov* 
ing  an  order  for  the  maintenance  of  a  bastard  child,  was  made 
after  the  six  months,  and  allowed.  — -  Lofto  £i:.LBVBOROirGH  C.  J. 
The  statute  expressly  requires,  that  the  certiorari  shall  be  applied 
lor  within  six  calendar  months  after  order  made ;  and  I  think  it 
will  be  attended  with  beneficial  conseouenoes  if  we  put  a  strict  in« 
terpretalioo  upon  this  clause,  as  it  will  have  a  tenoency  to  acce* 
kmte  the  settling  of  cases  which  are  intended  to  be  brought  up 
for  our  revision. -f-Bailvt  J.  In  strictness  the  case  ought  to 
have  been  settled  at  the  Michaelmas  Sessions  sedenie  ewrid.'^ 
Rule  refused. 

X.  Of  Evidence. 

1Q90.  Rexy»  Creech  St. MichaeP$E.T.\^G.^.  Burr.S.  C.765.  Copyofepwiih 
—  On  an  appMl  against  an  order  for  the  removal  of  J.  JS.,  O.  ^'^^  o^ 
Iw  wife.  a»d  thS  six  children,  from  C.  to  P,  it  iq»e»ed.  ^^^^^^^ 
that  J.  E.  had  run  away,  and  therefore  m  order  to  prove  that  he  evidence  of 
was  bom  in  Uie  parish  of  P.,  the  following  copy  of  a  register  was  identity  is  raf- 
produced,  taken  from  the  parish  register  of  P..*  ^*  Christenings  ficienttopnee 
**  1785,  J.,  son  of  J.  JG.,  and  Af.  his  wife,  bi^tised  Decern^  iilT**  ?^^Jf**" 
**  her  5.''  It  was  also  proved  by  one  J.  C,  that  the  pauper  had  ^'"^ 
lived  many  years  since  with  him ;  that  the  «/•  E.  who  hvea  in  P., 
and  who  had  died  long  ago,  was  considered  as  the  pauper's  father, 
and  that  M.  £.,  who  still  lived  in  P.,  was  understood  to  be  his 
ipether;  and  that  he^  the  witness,  had  heard  him  call  her  **  mo- 
M  ther."  It  was  found  that  the  mother  had  been  suhpcutaedf  but 
she  did  not  attend,  and  it  did  not  appear  that  she  was  unable  bo  to 
do.  But  ihe  Sessions  were  of  opinion,  that  this  was  not  sufficient 
evideaoe  to  prove  <Ae  Urth  ^  and  to  ideiUify  the  pauper,  as  bet« 
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ler  eridfiuce  might  hare  been  adduced  for*  that  porpoae ;  atad 
tberefore  they  vacated  the  order,  and  stated  the  abore  case.-— 
LoBD  MANariBLD  seemed  to  think  that  the  evidence  was  safil- 
cient ;  and  after  argument,  the  order  of  Seasions  was  quashed, 
and  the  original  order  affirmed. 

.  1031.  i2«r  V.  SotcMIrysim  r.r.  S4G.S.5r./L664.  — Onan 
appeal  against  an  order  of  removal,  where  the  settlement  was  con- 
tended  to  have  been  gained  by  a  residence  of  40  days,  on  a 
tenement  of  IQL  a  year  in  the  parish  of  <S«  L^  the  respoodenfei 
called  C.  N*  the  owner  of  the  said  house  in  8.  L,  with  other 
estates  there,  and  an  occupier  of  a  small  garden  ground  in  the 
same  parish,  his  own  property,  and  also  §•  M  aoid  A.  his  wife, 
which  S.  is  also  an  occupier  of  a  dwelling-house  in  &  Z.  of  5^  a 
year ;  but  neither  of  them  was  assessed  to  the  poor's  rate  of  S.  L»; 
whose  evidence  the  Court  rejected  on  the  ground  of  their  being 
rateable,  and  therefore  interest  in  the  event  of  the  appttL  .  It  was 
contended  in  support  of  the  order  of  Seasions  on  this  point  of  the 
(a)sT.R.  114.  case,  that  although  the  Court  in  Rex  r.  Fro99er{a)  determined 

that  liability  to  be  rated  was  no  objection  to  the  witness  who  was 
there  called  to  prove  that  the  appellants  ought  to  have  been  in* 
sorted  in  the  existing  rate,  yet  that  was  under  very  particuhv 
circumstances.  There  the  appellants  themselves  insisted  upon 
their  right  to  be  rated  for  the  sake  of  giving  them  votes,  in  L*: 
and  they  themselves  called  the  witness  whose  Hability  was  ob- 
jected to  by  the  other  side :  but  it  was  properly  decided  that  he 
was  a  competent  witness  for  that  purpose;  for  if  the  pereoni 
themselves,  whose  rating  was  in  question,  waived  the  objeotioB, 
no  other  person  had  any  interest  in  objectmg  to  it.  And  it  was 
properly  observed  by  the  Court,  that  as  the  witneas  himself  could 
not  have  been  affected  by  the  existing  rale,  he  could  not  he  in- 
terested in  the  evidence  be  gave  on  that  occasion.  But  here  the 
case  is  different,  for  the  witnesses  having  a  permanent  propcftf  in 
die  parish,  for  which  it  is  found  they  were  liable  to  be  r^ed,  sie 
directly  interested  in  defeating  the  settlement  of  these  dnldren  in 
their  own  parish,  as  they  would  be  liable  to  their,  fiitoie  mainte- 
nance. Otherwise,  the  reason  for  admitting  the  competency  oC 
these  witnesses  will  also  extend  to  admitting  the  evidenc/of  a  pa- 
rishioner who  is  in  fact  rated,  provided  he  nas  paid  the  rate ;  be- 
cause it  may  equally  be  said  in  that  case  that  such  person  having 
paid  his  quota  can  have  no  interest  in  the  application  of  themoo^ 
collected  under  it;  and  in  both  cases  the  party  is  liable  to  su 
future  rates.— Lord  Kbnyon  C.J.  With  regard  to  the  poiat, 
respecting  the  competency  of  tlie  witnesses,  I  see  no  reason  to 
depart  from  the  opinion  given  in  Rex  v.  Prouer. 

1032.  Rex  V.  Metherineham^  H.T.  36  G.3.  6  T.R.556.^The 

rper,  being  settled  at  H^  was  hired  .on  .the  9th  of  Mey  1788, 
H.  of  J?.,  in  the  same  parts,  to  serve  him  in  husbandry  ftem 
did  Mayday  then  next,  for  a  year,  at  the  wages  of  SL  The  pau- 
per accordingly  entered  on  his  service,  and  during  his  continuaoee 
therein  Wb  son,  who  then  resided  with  his  fadier  and  assisted 
in  looking  after  the  farm,  was  ballotted  to  serve  in  the  malitMi; 
whereupon  the- pauper,  at  the  ami's  request,  and  with  the  matter's 
privity,  in  consideration  of  a  sum  of  money  paid  to  hhn  bvthe 
son,  consented  to  be  sworn  in  as  the  son's  substitute,  4Uio  wsi 
swom  in  accordingly,  but  still  continued  in  iiis  said  .service,  sad 
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viaa^d  *tkereih  till  wifehin  10  days  of  the  expiration  of  his  year* 
when  the  militia  being  called  out,  the  pauper  left  his  service  to 
join  the  regimeot ;  and  the  master  deducted  from  his  year's  wages 
for  the  days  then  wanting  to  complete  the  year's  service.  Some 
years  afterwards^  the  pauper  being  resident  at  /{.,  was  removed 
from  thence  by  an  order  of  two  justices  to  N.  in  the  same  parts, 
which  order  was  unappealed  from ;  and  upon  the  hearing  of  the 
appeal  now  depending,  the  appellants  did  not  produce  the  said 
order  of  removal  from  R.  to  M,  or  the  duplicate  thereof,  but 
proved  by. parol  evidence  the  existence  of  such  former  order,  the 
pauper's  removal  under  the  authority  thereof  from  R,  to  M,  and 
the  subsequent  loss  of  the  said  order  and  duplicate ;  and  that  no 
appeal  had  ever  been  made  against  the  same.  It  appeared  also 
that  it  was  not  the  practice  in  Uiose  parts  to  file  orders  of  removal 
at  the  Quarter  Sessions  which  were  not  appealed  against. — Lobd 
K'BMYOiK  C«  J. '  The  Sessions  have  stated  the  existence  of  the 
order  at  one  time  as  a  fact ;  and  they  have  stated  the  evidence 
from  which  that  conclusion  was  drawn,  which  was  legal  and  8uf> 
ficient  evidence  of  it. 

1033.  Rex  V.  St.  Mary  Magdalen,  Af.  T.  43  G.  8.  3  East,  7.  —  Penons  ap. 
An  order  of  Sessions  was  returned  into  this  Court  by  certiorari,  pointed  by  axv 
reciting  that  at  the  General  Quarter  Sessions  for  the  county  of  act  of  pariui- 
S^  &c.  an  appeal  was  made  by  J.R.,  Esq.  against  a  rate  or  assess-  m«it  governow 
ment  made  for  the  relief  of  the  poor  of  the  parish  of  St.  M.  M,  JS^  p,J^?" 
J3*t  in  the  i^d  county,  on  the  ground  of  being  overrated ;  which  certain  parish, 
rate  was  entitled,  ^<  A  rate  or  assessment  made  3d  of  June  iSOi,  and  made  liable 
*«  by  the  govemore  and  directors  of  the  poor  of  ike  parish  of  SL  ^pon  appeal 
"  M.  M.y  Bermondsey,  in  the  county  of  Surrey,  for  the  relief  of  ■^"*J'^*' 
*«  the  said  piarish,  upon  all  and  every  inhabitant,  &c.  pursuant  to  to^Mi^™t 
'<  the  act  of  parliament  made  for  amending  and  enlarging  the  of oostaincase 
**  powers  and  rendering  more  effectual  the  act  of  parliament  made  the  Sewions 
**  for  ascertaining  and  collecting  the  poor's  rates,  and  for  better  should  award  ; 
**  regulating  the  poor  in  the  said  parish,  and  for  other  the  pur-  ^oy  totheap- 
**  poses  therein  mentioned,  at  the  rate  of  6*.  in  the  pound,"  &c.  be  wi^e«M*on 
vrhich  rate  was  allowed  and  confirmed  by  the  justices  in  Sessions,  guch  appeal ; 
Thereupon,  upon  due  proof  that  the  notices  required  by  the  said  though  in  truth 
acts  had  been  given  by  the  appellant,  and  that  he  had  entered  only  trustees, 
into  recognisance  to  try  the  appeal,  and  to  abide  the  judgment  of  f^**  ?"*i^!i? 
the  Court,  and  to  pay  such  costs  as  might  be  awarded :  and  upon  I^fJ^f^!^."'!!!: 

_  .  '  i*it«i  ••  <»•,  *!.       8UCI1  costs  out 

hearmg  counsel  on  both  sides,  exammation  of  witnesses  upon  oath,  ^f  ^he  parochial 
and  the  premises  fully  considered  ;  it  was  ordered  by  the  Sessions  fund ;  for  they 
that  the  appeal  should  be  allowed,  and  the  rate  on  the  appellant  are  parties  to 
reduced,  &c, ;  and  that  the  said  governors  and  directors  should  ||)e  cause,  and 
forthwith  pay  to  the  appellant  30^.  cost :  subject  to  the  opinion  of  J^*i^the*first 
this  Court  on  the  following  question :  *<  Whether  the  governors  instance. 
**  and.  directors,  &c,  appointed  by  the  several  acts  in  that  behalf 
"  passed,  were  legal  witnesses  for  the  respondents  on  the  hearing  of 
**  the  said  appeal ;  T*  C,  one  of  the  governors  and  an  inhabitant, 
*^  being  tendered  on  behalf  of  the  respondents,  and  rejected  by 
''  the  Court?"     The  stat.  31  6.2.  c.4>5.  §  I,  2.  enacts,  that  the 
churchwardens,  overseers  of  the  poor,  and  vestrymen  of  the  parish 
af  St,  Af.  M.,  B,,  or  any  nine  or  more  of  them,  shall  meet  in  the 
vestry-room  in  WhiUun  week,  or  oftener,  from  time  to  time,  as 
occasion  shall  require,  and  ascertain  the  amount  of  the  rate  for 
the  relief  of  the  poori  and  within  eight  days  at^erwards  to  make 
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lui  assettment  accordiDgljr.  B^  (8.  Uie  same  body  it  a  pofaik 
neetingi  shall,  if  they  think  nt,  aimually  or  oftener,  appoist  a 
treaaurer  (removable  at  their  pleasure)  for  the  receipt  ef  tke 
monies  to  be  collected  by  the  said  rates,  and  all  otker  moniei  ap- 
plicable to  Uie  relief  of  the  poor  of  the  parish,  who  shall  accooot 
for  the  sums  so  received,  and  pay  over  tne  balance  to  the  pefsset 
appointed  by  the  body  to  receive  the  same,  to  be  applied  to  the 
purposes  of  the  act.  And  by  §  16.  such  rates  are  to  be  collected 
either  by  the  churchwardens  and  overseen  or  certain  coUecton 
chosen  by  the  body,  in  the  manner  therein  meottoned  By  j  19l 
if  any  person  shall  find  himself  aggrieved  by  the  rate,  he  ahsli 
first  apply  for  relief  to  the  vestry  of  the  parish,  and  if  not  f^ 
lieved  shall  be  obliged  to  pay  the  rate,  and  then  upon  appeal  ts 
the  next  General  Quarter  Sessions  holden,  drc.  if  it  i^>pcar  to  the 
justices  that  he  has  overpaid*  they  may  order  the  money  to  be 
refunded.  By  §  9.  amended  by  stat.  81  G.  3.  c.19.  §  1.  upwards 
of  50  of  the  principal  inhabitants  of  the  paririi  by  aaaae,  together 
with  the  resident  justices  of  the  peace,  rector,  churdiwardeas, 
and  other  parochial  officers  for  the  time  being,  **  shall  be  caUed 
«« governors  and  directors  of  the  poor  of  the  aaid  parish  ;'*  to 
whom  all  the  powers  given  by  the  first  act  to  the  Tostry  are  trani^ 
ferred  (except  that  of  electing  the  governors  and  directors).  And 
a  method  is  pointed  out  of  making  such  election»  in  case  of  a  va- 
cancy by  the  death  or  removal  from  the  pariah  of  any  of  the  per- 
aons  named :  which  governors  and  directors  are  disqualified  iioder 
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a  penalty  from  having  any  interest  in  any  contracts  to  be  msde 
by  them  for  the  relief  of  the  poor.    But  by  the  first  act  they  sie 
enabled  to  make  by-laws  concerning  the  dispoaition  of  the  mooe^ 
raised  and  for  the  regulation  of  the  poor ;  and  any  five  or  sDOie  of 
them  may  direct  the  pajrment  of  monies  by  the  treasurer.    And 
bv  §  21.  of  the  first  act,  all  laws  relating  to  the  poor ,  not  thenby 
altered,  are  to  remain  in  fbroe.    By  §  6*  of  the  last  act,  the  g<H 
vemors  and  directors  are  at  all  meetings  to  pay  their  own  &c» 
pences.    And  by  seteral  subsequent  clauses,  in  all  cases  where 
justices  of  the  peace  are  empowered  to  proceed  on  the  conpbist 
of  the  churchwardens  and  overseers  of  the  poor,  they  may  pro- 
ceed in  like  manner  on  the  complaint  of  the  govemon  sad  di* 
rectors.    And  it  is  enacted,  <<  that  ait^  ifiJMUani  of  the  nid 
**  parish,  although  rated  and  paying  rates  for  the  relief  of  die 
**  poor,  may  upon  any  trials  Hearings  exmmmaiumf  or  ntkmyMh 
^*  touching  or  concerning  the  execution  of  this  or  the  firmer  actf  k 
**  deemed  a  competent  vntnesi.'*    Also  the  said  governors  aad  di- 
rectors shall  tue  and  be  sued  for  all  matters,  d^c  in  tke  name  ef 
their  treasurer  fir  the  time  being,  and  he  shall  be  indemn^Sed  tit 
of  the  monies  arising  under  the  said  acts.    Also  any  perBon  ap- 
pealing to  the  Quarter  Sessions,  shall,  besides  giting  a  certun 
notice  in  writing  to  the  treasurer  or  clerk  to  the  said  goftmjn 
and  directors,  enter  into  a  reeogniaance  to  the  said  gaoemsfs  and 
directors,  before  some  magistrate,  conditioned  to  try  his  appedi 
and  abide  the  order  of,  and  pay  such  costs  as  shall  be  emoriti  ty 
the  justices  at  such  Quarter  Setsionsy  and  the  Sessions,  oo  due 
proof  of  such  notice,  &c.  shall  hear  and  finally  determine  dieaiat* 
ter  of  such  appeal  in  a  summary  way,  *'  and  award  sud^  cods  to 
"  the  party  appealing  or  appealed  againstf  as  the  said  justices  ibali 
u  twi^ir  proper."— Lawbs,  in  support  of  the  order  of  SeMti^ 
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miiBtaiiied  ihat  the  witness  tendered  by  the  respondents»  who  war 
ia  troth  one  of  the  parties  to  the  suit,  was  properly  rejected  as  a 
witness.    Ist,  By  tne  general  rales  of  law  no  jparty  to  a  cause: 
can  be  also  a  witness,  it  being  contrary  to  the  nrst  principles  of 
justice  independent  of  any  pecuniary  interest.    2dly,  No  person 
interested  in  the  event  can  be  a  witness ;  and  here  the  person 
tendered  had  a  direct  interest,  as  the  stat.  SI  G.$.  enables  the: 
Sessions  to  award  costs  against  either  of  the  parties  to  the  appeal ;. 
and  in  fact  costs  were  awarded  against  the  respondents  (of  whom 
the  witness  was  one),  in  this  very  case;    It  cannot  vary  the  con- 
sideration of  the  question  that  he  stood  in  the  character  of  a  bare 
trustee ;  for  though  in  some  cases  persons  standing  in  that  cha- 
racter  have  been  admitted  as  witnesses,  though  legally  interested 
in  the  event ;  yet  never  where  the  same  person  was  a  party  on  the 
record,  and  also  liable  in  the  first  instance  to  the  payment  of  the* 
costs.    Therefore  an  executor  who  was  lessor  of  the  plaintiff  in 
an  ejectment,  though  he  had  no  beneficial  interest,  could  not  be 
received  as  a  witness ;  nor  in  like  manner  a  prochein  amy  suing 
for  an  infont ;  nor  even  a  mere  stranger,  who  has  undertaken  to- 
the  attorney  in  the  cause  to  be  answerable  for  his  costs.     Then,- 
8dly,  the  clause  enabling  inhabitants  rated  to  be  witnesses  does 
not  reach  this  case*  —  He  was  then  interrupted  by  Lord  Ellen- 
boeouohCJ.,  who  observed,  that  it  lay  on  the  other  side  to 
produce  some  authority  to  show,  that  one  who  was  party  to  the 
aiiit  and  liable  to  costs,  though  a  trustee,  had  ever  been  admitted 
as  a  witness  in  the  cause*  —  Nolan  and  Wbthersll  contrht  ad« 
nitted  that  they  had  not  met  with  any  case  exactly  like  the  pre^ 
sent ;  but  the  nearest  was  Bex  v.  Woodland  (a),  where  on  the  first 
bearing  of  the  case  the  Court  were  of  opinion  that  a  person  who 
was  rated  and  paid  for  land  which  he  rented  in  the  parish  was  a 
good  witness  for  the  parish,  his  landlady  being  under  covenant 
to  reimburse  him  again  such  payment*     An  executor  who  takes 
no  beneficial  interest  under  the  will  is  a  competent  witness  to 
prove  the  testator's  sanity  {6) ;  and  so  to  prove  a  codicil  setting 
up  again  the  first  will  after  a  second  made  (c) ;  and  yet  he  would 
be  liable  in  the  latter  case  to  reftmd  what  he  had  paid  away  if  the 
irill  were  set  aside.    So  in  WMer  v*  The  Governors  of  the  Found*' 
Uw  Hospital  (d)f  where  the  action  was  brought  for  digging  a  well 
and  erecting  a  pump  for  the  hospital,  several  of  the  governors 
were  examined  as  witnesses  for  the  defendants,  though  it  was  ob- 
jected that  they  were  parties  on  the  record :  —  but  Lord  Kentoic 
C*  J«  answered,  that  tney  were  sued  in  their  corporate  and  not  in 
their  natural  and  individual  capacities.    So  here  the  respondents 
were  not  answerable  for  their  costs  in  their  individual  capacities  ; 

(«)  1  T.  By  261.  Tbe  fint  caie  came  former  should  indannifj  the  latter  from 

OB  to  be  argued  in  Michelma^  26G.  S.  the  aatenment ;  and  the  tenant  hada 

Tlie  counsd  were  going  upon  the  ai|pi-  right  to  deduct  it  out  of  his  rent :  there- 

mcnt  of  fraud,  but  were  soon  interrupted  fore  the  Sessiooa  ought  to  have  heard 

by    Laid  Mm^Uid,  C.  J.,  who  said—  him.     M.S. 

TlMgnatpoiiithcniBastolhejustima        {h)  Ooodtitle  p.  Welfoid,   Dougl. 

not  hafiDg  nceived  tbe  tCftimooy  of  139.  and  Lowe*.  JoUifie,  1  Blac.  Rep. 

Northoote.     It  wasol^iectedtohiscom-  S65» 

petency  that  he  was  assessed  to  the        {c)  Baillie  v.  Wilson^  cited  4  Burr. 

parish  rates :  but  the  answer  is,  that  it  2254. 

appean  there  was  an  agreement  be-        {d)  Pcake*s  Ni.  Pri.  Casc5i,  1 51* 
the  landlord  and  tenant  that  tbe 
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but  were  entitled  by  the  necessary  construction  of  the  act  of  par- 
liament, though  there  were  no  express  provision  for  that  purpose 
to  direct  the  payment  to  be  made  in  the  first  instance  out  of  the 
parochial  fund  placed  under  their  controuL    But  further  thej 
urged  the  incongruity  which  would  arise  in  the  constructioD  of 
the  act,  if  by  the  express  enactment  of  the  legislature  an  inhabit- 
ant were  made  a  competent  witness  who  had  a  direct  and  bene- 
ficial interest  in  the  event  of  the  suit ;  and  yet  a  governor,  who  as 
such  had  no  beneficial  interest  and  a  mere  nominal  liability,  shoold 
be  deemed  incompetent.    From  whence  they  argued,  that  by  the 
exclusion  of  the  greater  was  necessarily  intended  the  exdusioa 
of  all  minor  interests,  especially  in  the  same  persons.  —  Lord 
Ellenborouoh  C.  J.  Ultimately  the  governors  may  not  be  liable 
to  pay  the  costs  out  of  their  own  pockets ;  but  in  the  first  instance 
ana  quoad  the  appellant,  they  are  the  persons  against  whom  the 
leeisiature  have  airected  the  Sessions  to  award  costs.    The  words 
ofthe  act  are,  that  the  Sessions  shall  hear  and  determine  the  mal* 
ter  of  the  appeal,  ^'  and  award  such  costs  to  the  party  appealing 
"  or  appealed  against  as  the  justices  shall  think  proper.     Now 
who  were  the  parties  appealed  against  but  the  governors  them- 
selves ?    They  are  the  persons  to  whom  the  act  directs  that  the 
recognizance  shall  be  entered  into  by  the  appellant  to  pay  coats 
in  case  they  shall  be  awarded  against  him.    They,  then,  are  the 
persons  liaole  in  the  first  instance,  although  they  may  afterwards 
be  reimbursed  out  of  the  parochial  fund.    There  are  many  cases 
to  be  found  like  that  which  has  been  mentioned  under  Mr.  /o^ 
liffe*8  will,  where  persons  clothed  with  naked  trusts  have  been 
admitted  as  witnesses ;  but  no  such  case  can  be  quoted  where  die 
person  was  both  party  to  the  suit  and  liable  individually  to  costs. 
The  case  of  Weuer  v.  The  Governors  of  the  Foundling  Hospital 
was  that  of  a  corporation  sued,  and  therefore  the  corporation  were 
only  liable  in  their  aggregate,  and  not  in  their  individual  capacity. 
But  nothing  appears  in  these  acts  of  parliament  to  show  that  the 
legislature  meant  to  make  these  governors  a  corporation:  dkey 
"     have  no  common  seal,  nor  any  other  criterion  of  incorporation. 
With  respect  to  the  case  of  Rex  v.  Woodland^  where  the  witneM 
was  indemnified  by  another  person,  it  is  enough  to  say  that  do 
such  circumstance  is  found  here ;  non  constat  that  the  goveroorB 
ever  will  be  indemnified.    Not  that  I  am  prepared  to  say  that  an 
interested  person  being  indemnified  by  another  will  therefore 
make  him  a  witness :  but  here  the  witnesses  were  not  so  iodeo- 
nified.     Then  these  persons  not  being  liable  in  a  corporate  capa- 
city, but  individually  in  the  first  instance  for  the  costs,  and  being 
themselves  also  parties  to  the  suit,  there  is  no  case  which  goes 
the  length  of  establishing  their  competency  as  witnesses.    Tbe 
act  has  indeed  said  that  inhabitants  rated  shall  not  on  that  account 
be  disqualified  from  giving  testimony;  but  there  it  has  stopped; 
and  an  argument  arises  from  its  silence,  that  if  it  had  meant  to  ^o 
further,  and  to  include  the  governor  also,  it  would  have  said  so  u 
terms :  but  that  not  being  the  case,  we  cannot  include  them  in 
that  provision.  —  Grose  and  Lawrence  Js.  delivered  their  opt- 
nions  shortly  to  the  same  efiect  on  the  construction  of  Uie  act.— 
And  Le  Blanc  J.  added,  that  there  was  no  incongruity  in  the 
legislature  having  expressly  made  the  rated  inhabitants  witnesses, 
and  having  omitted  to  extend  the  same  provision  to  the  govenW 
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«nd  directors ;  because  it  had  given  these  latter  an  additional  in* 
terest  in  the  event  of  the  appeal*  by  making  them  liable  in  the 
first  instance  to  the  costs. — Order  of  Sessions  confirmed. 

1034.  Rex  V.  Castell  Careinion,  M.  T.  47  G.  8.   8  JEaJrf,  77.  —  The  party  in- 
Two  justices  removed  G.  P.,  the  wife  of  O.  P.  (therein  stated  to  *^»te<l  in  » 
have  been  convicted  of  felony,  and  committed  to  C  gaol)  and  mOT*"wh**fr' 
their  children,  by  name,  from  ^.  to  C  C,  against  which  order  the  SJecieXto  on" 
latter  appealed ;  and  on  hearing  of  the  appeal  at  the  Sessions  it  account  of  his 
was  proposed  by  the  respondents  to  examine  the  said  O.  P.  (then  haring  been 
being  present  in  court  in  the  custody  of  the  gaoler,)  to  prove  that  he  convicted  for 
had  gained  a  settlement  in  the  appellant's  parish  by  renting  a  ^|^<'°y»  *°<1  >»> 
tenement  of  the  annual  value  of  10/.  and  residing  on  part  thereof,  {^^^n^*^ 
in  the  said  parish,  for  more  than  forty  days.    It  appeared  by  the  pired,  isintitled 
evidence  of  O.  P.,  and  also  of  the  gaoler,  that  O.  P.  was  at  the  to  insist  on 
preceding  great  Sessions  at  C.  on  the  26th  o£  March  1806,  con-  proof  of  such 
victed  of  grand  larceny  ;  but  the  record  of  such  conviction  was  not  2|^][^i2  "^^ 
produced  on  the  trial  of  the  appeal  or  a  copy  thereof;  and  that  though  admit, 
on  such  conviction  he  prayed  the  benefit  of  the  statute,  and  the  ted  by  the  wit- 
same  was  allowed  to  him ;  and  that  the  Court  of  Great  Sessions  ness  himself, 
ordered  him,  for  his  said  ofience,  to  be  kept  and  detained  in  the 

common  gaol  of  the  said  county  for  12  calendar  months.  The 
Sessions  were  thereupon  of  opinion,  that  by  reason  of  the  said 
conviction,  and  until  the  expiration  of  his  imprisonment,  O.  P.was 
not  a  competent  witness,  and  refused  to  allow  the  respondents  to 
examine  him  concerning  his  settlement.  The  respondents  then 
applied  to  the  court  to  respite  the  further  hearing  of  the  appeal ; 
which  they  refused ;  and  quashed  the  order  of  removal,  subject 
ta  the  opinion  of  the  King's  Bench,  on  the  foregoing  statement.— 
Abbot  and  Peaks,  in  support  of  the  order  of  Sessions,  said,  that 
the  question  in  this  case  was  not,  whether  the  witness  were  bound 
to  have  answered  the  question,  as  to  his  own  conviction,  but 
whether  it  were  not  competent  to  him,  no  objection  being  made 
by  himself,  to  admit  the  fact  of  his  conviction ;  especially  in  a 
case  affecting  his  own  settlement.  Lord  Ellbnborouoh  C.  J. 
We  must  take  it  upon  this  case,  that  the  evidence  was  objected  to 
at  the  sessions  by  the  party  interested  in  repelling  it,  and  there 
cannot  be  the  least  doubt  that  the  objection  was  well  founded, 
llie  evidence  went  to  affect  the  rights  of  third  persons,  namely, 
the  litigant  parishes ;  for  the  pauper  himself  is  no  party  to  the 
cause  in  court.  Whether  or  not  the  witness  were  convicted  of  the 
felony  would  appear  by  the  record ;  and  it  cannot  be  seriously 
argued  that  a  record  can  be  proved  by  the  admission  of  any  wit- 
ness. He  may  have  mistaken  what  passed  in  court,  and  may  have 
been  ordered  on  his  knees  for  a  misdemeanour :  lliis  can  only  be 
known  by  the  record:  and  there  is  no  authority  for  admitting 
parol  evidence  of  it.  ~-  Lawrence  J.  The  books  are  uniform  in 
requiring  the  production  of  the  record  to  prove  a  witness  con* 
victed  of  an  offence.  2  Hawk,  ch.  A6»  §  20.  S  Com,  Dig.  Evi* 
dence,  280.  5  Com.  Dig.  Testmoigne.  516.  Bull.  N.  P.  292.  — 
J'he  other  judges  concurring :  Order  of  Sessions  quashed. 

1035.  Rex  V.  Erilh,  T.T.  4.7G.S.    S  East,  539.  — Removal  Hesruyeri. 
from  C.  to  E.    On  hearing  an  appeal  from  this  order,  the  pauper  dence  of  the  de- 
stated,  that  he  and  his  father  lived  a  wandering  life,  having  no  ^"^^^  jfther 
fixed  residence,  but  travelling  the  country  from  place  to  place,  as  to  the  pkce 
That  his  father  now  dead,  ha^  told  him,  that  he  (the  pauper)  was  of  birth  of  hb 
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bastard  child  it 
not  admissible 
to  prove  the 
birth  settlement 
of  such  child. 


APPEAL  TO  THB  SiaSIONS* 


[C&XE 


A  woman  can- 
not give  evi- 
dence of  the 
non-access  of 
her  husband  to 
bastardize  her 
issue,  though 
lie  be  dead  at 
Uie  time  of  her 
examination  as 
a  witness. 


born  a  bastard  at  E*  and  bad  pamted  to  that  plaoe  as  tbe?  «cn 
passing  it,  telltog  hint  tbat  was  the  place  of  hit  (the  pauperis)  bhtL 
That  Uiey  sometimes  sojourned  at  £.,  and  that  he,  thepauperi  had 
done  no  act  to  gain  a  settlement.    It  was  also  proved^that  seirch 
had  been  made  in  the  books  of  the  parish  of  £.,  and  that  no  re- 
gister of  the  pauper's  baptism  was  to  be  found  there.    On  this 
evidence  only,  the  Sessions  confinned  the  order,  subject  to  the 
opinion  of  this  Court,  whether,  upon  the  facts  above  sOited,  such 
evidence  were  admissible  to  prove  the  pauper's  settlement  in  £.f — 
Lord  ELLBNBORonaH,  C.  J.  This  was  a  case  in  whidi  the  qaes- 
tion  was.  Whether  the  hearsay  dedaraticm  of  the  father  of  absi- 
tard  child,  as  to  the  place  of  his,  the  bastard's  birth,  were  cooi- 
petent  evidence  of  that  fact  ?    The  only  doubt  which  has  beea 
mtroduced  into  this  case,  has  arisen  from  improperly  oonsideiing 
k  as  a'question  of -pedigree.    The  controversy  was  not,  as  in  a  eve 
of  pedigree,  from  what  parents  the  child  has  derived  its  biith,  bat 
in  what  place  an  undisputed  birth,  derived  from  known  and  ae* 
knowledged  parents,  has  happened.    The  point  thus  stated  tons 
en  a  single  fact,  involving  no  question  but  <Kr  locality ;  and,  there- 
fore, not  falling  within  the  pnnciple  of,  or  governed  by  the  roles 
applicable  to,  cases  of  pedigree ;  and  is  to  be  proved  therdbre,  ss 
other  facts  generally  are  proved,  according  to  the  ordinary  cotme 
of  common  law ;  that  is,  by  evidence  to  which  the  otMection  of 
hearsay  does  not  apply.    Upon  this  short  ground,  thererore,  with* 
out  further  adverting  to  the  several  points  made  in  argument,  we 
are  of  opinion  that  evidence  of  the  father^s  declaration,  as  to  the 
birth-place  of  the  pauper,  the  bastard,  ouffht  not  to  have  beea 
received ;  and  of  course  that  the  rule  niti  for  quashing  the  order 
of  Sessions  must  be  made  absolute. 

1036.  Rex  y.Kea,  E,  T.  49  0.S.  11  East^  IS^.  —  Upon  sn 
appeal  from  an  order  of  justices  removing  T.P.  son  of  M.iD.,  nov 
the  wife  of  </.  JD.  by  her  former  husband  M«  P.,  deceased,  from 
K.  to  St.  E. ;  it  appeared  that  M.  P.  married  M.  D.  in  179S,  who, 
during  such  their  marriage,  was  delivered  ef  the  pauper  in  K* 
Tbat  M.  P.  was,  at  the  time  of  the  birth  of  the  pauper,  and  op  to 
the  time  of  his  own  death,  in  1806,  l^;ally  settled  mSi.E.  Thst 
the  pauper  had  not  gained  any  settiement  in  his  own  right.  Thst 
on  the  6th  oi  January  1800,  a  marriage  in  fact  took  place  betveen 
M.  D.  (by  her  maiden  name  of  H.)  and  J.  D.,  and,  at  die  time  of 
the  conception  of  the  pauper,  they  were  living  together  in  IC*  ss 
man  and  wife ;  and  that  M,  D.  was  re-married  to  J,  D.  in  the  be- 
ginning of  the  present  year*  And  aflter  other  witnesses  had  been 
examined  for  the  purpose  of  proving  that  M.  P.  had  not  bsd 
access  to  M*  D.  at  the  tune  of  the  conception  of  the  pauper,  nor 
for  many  months  before ;  and  after  Af.  D.  (objection  having  bees 
first  made  to  her  competence  to  prove  this  fact,  and  ovaraled) 
was  examined,  and  it  appeared  from  her  evidence  that  Af.P*  bsd 
not  access  to  her  durinj?  the  period  aforesaid ;  the  Sessions,  ss 
well  on  the  testimony  of  the  said  other  witnesses  as  to  the  aMi- 
access  of  M.  P.,  as  on  the  evidence  so  given  by  M.  D.  as  afoftsnii 
and  not  exclusively  on  either,  reversed  uie  order  of  removal,  subject 
to  the  opinion  of^his  Court  on  the  question,  whether  the  evid0ice 
of  M.  Z).  in  proof  of  such  non-access  of  the  said  M«  P«,  her  Iste 
husband,  ought  to  have  been  received? — Lorb  Ellrkborovob 
C.  J.  when  this  case  was  called  on,  said,  that  to  bold  this  e^'y 
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doace  reeeivable,  wotild  be  in  direct  conindictioD  to  Bex  ▼• 
JUadingf{a)  and  other  caseiy  which  were  not  meant  to  be  fii)Cbs.  TWnp. 
overruled  in  The  King  v*  Li^e  (b);  the  Court,  in  that  ca8e>  Hard.  79. 
intending  that  the  wife  had  been  examined  only  to  those  facto  ^^^*  * 
whieh  the  might  legally  prove ;  and  not  to  the  non-access  of  the  (b)Anu,Tfi.50B, 
husband ;  the  principle  of  public  policy  precluding  her  from  being 
a  witness  to  that  fact.  And  the  rest  of  the  Court  signifying  dieir 
coocurrencein  this  opinion,  Bubkough  and  Casbkro,  wbo  were  to 
have  suppoKted  the  order  of  Sessions,  said,  that  this  case  was  dis- 
tinguishable from  others,  because  the  husband  was  dead  at  the 
time  when  the  wife  was  examined ;  and  therefore,  if  the  rule  had  - 
stood  merely  on  the  ground  that  the  giving  of  such  testimony  was 
calcidated  to  promote  dissension  between  husband  and  wife,  it 
wonld  have  ceased  to  apply  in  this  instance,  where  one  of  the 
partiea  was  dead :  but  if  tiie  Court  considered  that  the  rule  stood  on 
tbe  broad  ground  of  general  public  policy,  affecting  the  children 
born  during  the  marriage,  as  well  as  the  parties  themselves ;  they 
could  not  pretend  to  argue  in  support  of  the  order.  —  Thx  Coubt 
ttBanimously  assented  to  this.  — And  Lb  Blanc  J.  added,  that 
tbey  were  bound  on  the  statement  of  this  case  to  notice  the  ob- 
jection taken  to  the  competency  of  the  wife  to  prove  the  fact  of 
JBon-access ;  for  the  Sessions,  after  hearing  her  evidence  to  that 
point,  had  declared  that  they  found  the  fact  as  well  on  her  evi- 
dence as  on  the  testimony  of  the  other  witnesses,  and  not  exclu- 
•ively  on  either.  And  this  ought  to  be  noticed  as  an  ii^edient 
in  thie  decision  of  the  Court. 

10S7.  Rex  y.  Shaw,  T.  T.  50  G.  &    12  Easip  479.  —  fF.  G.  ap-  Uponuiapped 
pealed  against  a  rate  made  upon  him  by  the  defendant ;  the  Ses-  agMost  a  rate 
aions  quashed  the  rate,  subject,  ike.    This  was  an  appeal  against  ™?^®  uodera 
an  assessment  made  under  a  clause  in  a  private  act  of  parliament ;  p^^riil^ill^/tfM 
a  printed  copy  of  which  was  offisred  m  evidence,  without  any  respondent  ap- 
proof  of  ito  having  been  examined  with  the  rolls  of  parliament,  pearing  to  an. 
The  Court  decided,  that  such  proof  was  unnecessary,  and  ad*  swer  the  appeal, 
initted  the  copy  to  be  received  in  evUeoce,  both  parties  being  *^*^2^°' 
interested  under  the  act  of  parliament. -^Lobd  Ellbvbobocoh  up^^Mt^ 
C.  J.  The  appellants  by  their  appeal  assimied,  that  the  Sessions  sui^iu,  that 
had  jurisdiction :  the  respondent,  if  he  meant  to  deny  their  iuris"  he  had  made 
diction,  might  have  staia  away ;  but  he  followed  the  appellants  the  rate  by 
to  the  Sessions,  and  appeared  there  to  defend  his  rate.     Then  in  virtue  of  a 
a  case  like  this  the  Sessions  did  right  in  calling  ijqpon  both  parties  ^l^^^c^^i^f^ 
to  say  whether  they  jclaimed  to  act  under  the  same  act  of  par-  printed  go|^  of 
liament :  and  if  the  respondent  admitted  that  he  made  the  rate  which,  in  the 
jmder  the  act  produced,  it  is  in  derogation  of  justice,  and  a  dis-  common  form, 
igrace  to  the  administration  of  the  law  to  take  such  an  objection.  •^'^"^^"^'^ 
-And  the  Sessi<ms  having  over-ruled  it  upon  that  admission,  and  gone  [^^^^moto 
into  the  merits,  we  will  not  disturb  their  decision.-— Rule  dis-  ^ndthete- 
xharged.  —  Le  Bla vc  J.  also  said :    Is  not  the  respondent  to  siona  having 
begin,  by  showing  that  he  had  a  right  to  make  the  rate  under  the  thereupoo  en* 

.^1  p  tered  into  the 

merita  of  the 
appeal,  and  decided  upon  them,  notwithstanding  an  objtetion  made  by  the  respondenta  that  the  19- 
pellanU  had  not  given  legal  evidence  of  the  juriediction  of  the  Senions  to  receive  the  appeal  fi^r 
want  of  proof  of  the  printed  copy  having  been  examined  with  the  rolls  of  Periiament,  this  Court 
refused  to  quash  their  order,  whkh  was  removed  by.  certiorari, 

1038.  Rex  v.  Harberton,  H.T.    51  G.  3.    13  East,  311.  —  The  An  order  of 
wife  and  daughters  (by  name)  of  C  i/.  were  removed  from  H^  to  J«>«ticetferre* 
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moving  the  wife 
and  daughters 
ot  a  pauper  to 
the  ]ilace  of 
their  settlement 
is  supported 
prinid/acie,  by 
showing  that 
the  parish  to 
which  the  re- 
moval was  made 
was  the  place 
of  settlement  of 
the  wife  before 
the  marriage. 
It  is  no  evi- 
dence  of  a 
person  having 
gained  a  settle- 
mentin  a  parish 
that  he  is  de- 
scribed of such 
parish  in  the 
register  of  his 
marriage. 


APPXAL   TO  THK  SXSSIOMS. 


[CB.XII. 


Where  a  pauper 
had  served  a 
master  under 
unstamped 
ardcles  of 
agreement,  to 
work  with  him 
for  three  years^ 
at  oettahk  rates 
of  weekly  * 
wages,  and  un- 
der certain  co- 
venants ;  after 
whibh  he  had 
continued  to 
serve  his  master 
for  four  years 
longer,  without 
coming  to  any 
new  agreement; 
though  such 
unstamped 


D^9  the  Sessbns  qoashed  the  order,  snbjecty  &c«    Upoa  tiie  tnd 
of  the  appeal  the  respondents  proved  that  E*  if.  the  wife,  who 
before  her  marriage  was  called  £•  L^  was  bom  m  jQ,  of  parents 
living  there.     They  also  proved,  that  in  1806  she  married  C.  H. 
in  dhagjbrd;  and  from  a  copy  of  the  registry  of  the  manioge, 
which  was  prodaced,  it  appeared  that  he  .was  thorein  described  to 
be  of  the  parish  of  ^.    They  also  examined  E.  H.  the  wife,  who 
proved  that  the  children  mentioned  in  the  order  were  bom  after 
the  marriage ;  and  also  that  her  husband  was  with  her  in  H»  alittle 
after  Christnuu  last ;  since  which  time  he  had  led  her,  and  she  had 
not  seen  him  since :  that  he  was  not  there  when  she  was  examined 
before  tiie  justices  previous  to  nor  at  the  time  of  her  removid,  and 
that  she  did  not  know  her  husband's  settlement. —  H.  here  closed 
their  case,  without  giving  any  further  evidence  to  aceomit  for  the 
absence  of  her  husband,  or  any  further  aeardi  having  been  made 
for  him,  or  inquiry  as  to  his  settlement.    The  parish  of  D.  pro- 
duced no  witnesses,  nor  did  they  offer  any  witnesses  of  the  hos- 
band's  settlement.  —  Soon  after  this  case  had  been  opened  at  the 
bar,  THE  Court  said,  that  there  could  be  no  doid>t  bnt  thai  the 
evidence,  offered  by  the  respondents,  of  the  wife's  noaiden  setde- 
ment  was  primdjade  sufficient ;  and  that  it  lay  upon  the  appellants 
to  rebut  it  by  giving  evidence  of  the  husband  s  aetttement  in  a 
different  pari^,  but  the  Sessions  having  decided  against  the  re^ 
spondents,  upon  the  supposition  that  they  had  not  used  due  dili- 
gence in  endeavouring  to  procure  the  attendance  of  the  hosbsnd, 
or  in  accounting  for  his  absence,  or  inquiring  as  to  his  settlement ; 
without  going  further  into  the  consideration  of  the  case ;  they 
sent  it  back  to  be  reheard  by  the  Sessions,  to  give  the  appelJanti 
an  opportunity  of  entering  into  their  own  case,  and  of  givmg  evi- 
dence of  the  husband's  settlement.     And  the  description  in  the 
copy  of  the  marriage  register  of  the  husband,  that  he  was  of  tie 
parish  ofA>,  was  considered  to  be  no  evidence  of  his  havmg  s 
settlement  there. 

1089.  Rex  V.  Pendleton,  £.  T.  82  G  S.  15  East,  449.—  The 
pauper  was  removed  from.  S.  to  P.  Order  confirmed,  subject,  Ac* 
The  pauper  in  1782,  was  en^raged  as  a  servant  to  Messrs.  D»  and 
Co.  of  P.,  by  the  following  instrument  sealed  and  delivered,  hut 
tinstamped  *<  Articles  of  agreement,  made  this  24th  of  June  1782» 
**  between,"  &c.  The  case  set  out  the  articles,  by  which  it  wss 
agreed  (amongst  other  things  not  material  to  this  case)  that  the 
pauper  should  serve  Messrs.  D*  and  Co.  for  three  years  at  certain 
wages  per  week.  The  pauper  served  Messrs.  D.  and  .Co.  duriog 
the  time  stated  in  the  instrument ;  and  after  the  expiration  of  thst 
time  he  continued  on  in  their  service  for  four  years,  without  any 
thing  further  being  said  as  to  wases,  and  without  any  express  en- 
gagement as  to  the  time  or  conditions  of  such  service.  On  the  psrt 
■of  the  appellants  it  was  contended  that  there  was  no  hiring  tor  a 
year,  under  which  a  settlement  could  be  gained ;  but  the  Court, 
being  of  opinion  that  a  hiring  might  be  presumed,  confirmed  the 
order.  -«  Baylet  J.  (a)  If  there  were  premises  from  whence  the 
conclusion  of  a  hiring  for  a  year  could  properly  be  drawn,  the  jus- 

(o)  Thejudgments  of  the  other  judges  out  of  the  question,  a  hiring  for  a  jw 
were  confined  to  this  point  only;  that  might  be  presumed  from  a  serriceiiDr 
putting  the  written  agreement  entirely    four  ywn,  ' 
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tio«  kk  SwwoDB  irer^  die  proper  persons  to  taske  that  )>re8tirap-  wridng  cannot 
tion.    Now  here  there  was  a  service  for  four  years,  and  wages  paid  be  received  as 
duriog  that  period,  from  whence  they  might  draw  the  conclusion,  ^^^b^  for  the 
8ut  it  has  been  argued  here,  that  inasmuch  as  the  pauper  servedi  fil^^^^^^' 
for  some  part  of  the  time  at  least,  ynder  a  written  instrument,  un-  xnent  bet^m 
stampedy  we  cannot  look  at  the  instrument  even  to  see  for  what  the  parties,  yet 
time  it  enured,  and  that  no  parol  evidence  could  be  given  of  any  'be  Sessions 
contract  with  reference  to  the  subject  matter  of  it.     But  though  ?*^J^^  *^ "' 
we  cannot  look  at  the  unstamped  instrument  for  the  purpose  of  ofs^inff^wben 
proving  by  it  any  agreement  between  the  parties ;  for  such  is  the  u  ceased  to 
general  import  of  the  stamp  acts ;  yet  the  Court  may  look  at  it  to  operate  in  order 
see  whether  it  applies  to  other  evidence  of  a  contract  between  to  guide  tliem 
them.    As  if  a  contract  in  writing  be  made,  unstamped,  for  the  '"i**^^***  ^V 
Mle«ad  deUrenr  of  certwn  goodi,  on  certain  termg,  the  Court  Zl,^^ 
m  an  action  for  the  non-dehverv  of  the  goods,  upon  a  con-  last  four  yean, 
tract  proved  by  parol  evidence  only,  may  look  at  the  instrument  at  wages ;  from 
to  see  whether  it  applies  to  the  goods  then  sought  to  be  recovered  whence  the 
for;  and  if  those  goods  were  not  included  in  the  contract,  parol  Sessions  might 
evidence  may  be  received  of  the  contract  sought  to  be  recovered  y^^T^^^^^ct. 
upon*    So  here,  the  Court  might  look  at  the  instrument  to  see  the 
duration  of  the  first  contract  under  it,  in  order  to  guide  them  in 
receiving  parol  evid^ice  of  the  subsequent  service,  to  which  it  did 
not  apply.  — »  Orders  confirmed. 

1040.  Res  v«  Castle  Morton,    E.  T.  1  G.  4.    SB.&  A.  588.  —  An  agreement 
For  the  partieultfs  of  this  case,  see  antet  pL  212.  in  writing, 

unstamped,  for 
the  purpose  of  letting  a  tenement  at  a  certain  rent,  baring  been  lost :  Held,  that  parol  eyidence  of 
its  contents  was  not  admissible,  for  the  sake  of  proving  thereby  the  ralue  of  the  tenement. 

1041.  Rex  V.  St.  Mary  in  Bury  St.  Edmunds,  E.  T.  2  G.  4.  4  B.  The  determine 
&  A.  462. — Upon  appeal  against  an  order  of  two  justices,  by  which  ***®"  ^^^^ 
G.C.,  iS.,hi8wire,andfourchiIdren,wereremovedfromie.,to5/.M.,  ^^^^^^^ 
the  Sessions  confirmed  the  order,  subject,  &c.  The  pauper,  in  178S,  cloaure'act%s 
gained  a  settlement,  by  hiring  and  service,  in  a  house  called  E,  to  the  boun- 
farm,  which  lay  partly  in  i^.and  partly  in  St,  M.     He  had,  at  dif-  dariesof  apa- 
ferent  times  aUerwards,  in  the  course  of  30  years  and  upwards,  rish  to  be  in- 
and  up  to  the  time  of  the  removal,  been  relieved  by  R.,  while  liv-  ^^IJjJ^'Jof 
ing  in  another  parish.    In  the  years  1813  and  1814,  separate  in-  uie  faalsto 
closures  took  place  of  lands  in  R.  and  B.    Under  the  R,  inclosure  what  were  the 
act,  in  1813,  the  commissioners,  in  their  award,  ascertained  and  boundaries  an*' 
fixed  the  boundary  line  between  R.  and  Si,  M.  in  B.,  and  thereby  tecedenily  to 
included  wiihin  the  latter,  the  apartment  in  which  the  pauper  slept  *^^      """" 
during  his  service  at  the  E.  farm ;  and  the  commissioner  under  the 

St.  M.  inclosure  act,  in  1814,  also  ascertained  and  fixed  the  bound- 
aries of  B.  by  his  award,  and  thereby  found  and  declared,  that  the 
boundary  of  the  parish  of  St.  Af.,  in  B.y  proceeded  along  the 
boundary  of  R.  parish,  through  the  E.  farm-house,  as  the  same 
had  been  ascertained  and  fixed  under  the  R.  inclosure.  In  a  per- 
ambulation also  made  subsequently  to  these  acts,  the  parishioners 
of  B.  included  the  apartment  in  which  the  pauper  slept  within  the 
parish  of  St.  Af.,  in  B.  These  facts  being  proved  by  the  respond- 
ents, the  appellants  contended,  that  the  boundary  line  set  out  by 
the  commissioners  was  not  conclusive,  as  to  the  actual  boundary 
before  the  award,  and  tendered  to  the  Court  evidence  to  prove, 
that,  before  the  inclosure  acts,  the  spot  in  question  was  in  R^ 
TTiis  evidence  was  objected  to ;  and  the  Court,  considering  the 
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award  of  the  cbmniiMionert  as  retrcwpectiye  and  oondaaiTay  reeded 
the  evidence,  and  confirmed  the  oroer  of  removal.  —  Abbott  C  J. 
It  seems  to  me,  that  great  mischief  mi^ht  Mlow,  if  the  Court  were 
to  hold,  that  the  decision  of  the  commissioners  in  this  case,  as  to 
the  boundaries  of  the  parish,  was  conclusiTO,  and  at  the  same  time 
retrospective ;  for  maoj  cases  may  be  put,  both  of  fines  of  leads 
and  wills,  in  which  such  a  decision  might  materially  affed  the 
riffhts  of  third  persons.    The  best  and  safest  coarse,  therefiirs, 
will  be,  to  hold  such  determination  not  to  be  conclusive  evidenee 
of  what  the  boundaries  were  previously  to  the  period  when  it  wis 
made*    In  that  case  the  Sessions  ought  to  have  received  the  evi- 
dence which  they  have  rejected;  aikl  I  think,  therefore,  that  the 
order  of  Sessions  should  be  quashed,  and  the  case  sent  biiok  to  be 
reheard.  —  Batley  J.   If  the  decision  of  the  commissioners  were 
conclusive,  to  show  what  the  boundaries  of  the  parish  were  in 
times  past,  it  might  happen  that  a  mistafce  on  their  part  might 
make  it  necessary  to  apply  to  the  Court  of  Common  Pleas,  for  the 
purpose  of  amending  a  fine  of  lands,  levied  before  the  inclosore; 
and  if  the  two  parishes  between  which  the  boundary  was  asoer- 
tained,  lay  in  different  counties,  that  Court  would  be  unable  to 
amend  the  fine.    That  is  one  inconvenience  which  might  arise 
jfrom  our  holding  such  determination  to  have  a  retrospective 
effect.    I  agree,  therefore,  that  this  evidence  ought  to  have  been 
received.  —  Holroyd  J.   The  words  of  the  statute  do  nota^pesr 
to  me  to  be  retrospective :  they  only  state  that  the  comniissiooen 
shall  ascertain  the  boundaries ;  and  **  after  they  shall  .be  so  asoer- 
«  tained,  the  same  shall  and  are  hereby  declared  to  be  the  bound- 
**  aries  of  such  parishes,  &c*"  Now  these  words  do  not  necessarily 
import  that  the  boundaries  to  be  ascertained  were  the  boundaries 
before  that  period.    Considering,  therefore,  that  cases  may  occur 
in  which  mistakes  made  by  the  commissioners  may  afiecl  the  pri- 
vate rights  of  others,'!  am  of  opinion,  that  we  ought  not  to  go 
further  than  we  are  compelled  by  the  strict  words  of  the  act ;  sod 
I  think  that  the  evidence  ought  to  have  been  received,  and  thst 
the  case  should  go  back  to  the  Sessions.  —  Best  J.  concurred.— 
Case  sent  back  to  the  Sessions. 
Upon  the  trial        1042.  Rex  v.  Knaptqfi,  E.  T.  5  G.  4.    2B.&  C.  88S.  —  Upoo 
o^an  appeal  at   appeal  against  an  order  of  two  justices,  dated  the  19th  o€Augusti 
^Q^rt«r        2g23,  for  the  removal  of  Elizabeth  Burdett,  single  woman,  then 
^ondent  pa-    ^*'^  child,  from  G.  to  K,;  the  Sessions  confirmed  the  order,  sob- 
xiah  proved  re-   ject,  &c.     The  respondents,  in  support  of  the  order,  proved  tbst 
lief  moted  to    the  father  of  the  pauper,  while  residing  in  the  respondent's  parish, 
the&therofthe  had  received  relief  from  the  parish  of  K,  for  five  years  prior  to 
P*"Pr'v  **»?     1815.    The  parish  of  K.  then  offered  in  evidence  an  order  of  the 
^fore  UiVyttur   Court  of  Quarter  Sessions,  upon  an  appeal  in  1815,  betweea  the 
1815.   The  ap-  swaie  parishes,  respecting  the  settlement  of  a  brother  q/^  the  pauper, 
pellant  parish     by  which  an  order,  adjudging  the  brother  to  be  settled  in  thepsrish 
then  tendered     of  K.,  was  quashed.     This  was  objected  to  by  the  counsel  (or  the 
f?  ®"^I^?^  parish  of  G.  and  rejected  by  the  Court.    Another  order  was  then 
^"year  1815,    produced,  whereby  the  pauper,  Elizabeth  Burdett^  was  removed 
quashing  an  '    from  G.  to  M^  in  1822,  whicn  was  afterwards  quashed  by  consent 
order  of  juaticet  The  appellants  then  called  the  chairman  of  the  Court  in  1815,  vfto 
fot  the  removal  proved  that  his  notes  of  the  trial  were  destroyed,  and  that  he  did 
rf  Ae  broUier^  not  remember  the  evidence.     They  then  called  the  father  of  the 
the  ^ipeUut      pauper  and  asked  him  whether  he  was  a  witness  at  the  trial  inl3l5; 
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to  this  lie  ansirered  in  the  affinaatiTe.     He  was  then  adced  to  jMrish.    And 
what  iactfl  he  wu  then  examined;  thia  was  objected  to  by  the  tbey  tendered 
coonsel  for  the  respondents.    The  Court  thought  that  the  question  ^^  ^^^ 
was  not  relevant  and  not  admiisible,  and  they  confirmed  the  order  ^^  J^nd  of 
of  removal^  subject  to  the  opinion  of  this  Court  as  to  the  admisst'-  the  dedaion  of 
bility  of  the  OTidence  so  tendered  by  the  appellants.  —  B  atlvt  J.  the  Court  of 
In  this  case  two  justices,  by  their  order,  removed  the  pauper,  Quvter  See. 
Elizabeth  Burdett,  from  the  parish  of  G.  to  ^at  of  K.    The  latter  £"i^L?J^ 
parish  appealed ;  and  upon  the  trial  of  the  appeal,  the  respondents  p^p^  1,,^  m( 
proved  that  K.  had  relieved  the  pauper's  father,  while  residing  in  at  that  time  any 
the  respondent  parish,  for  five  years  prior  to  the  year  1815.    The  aettlement  in 
appellant  parish,  in  order  to  show  that  at  the  time  when  the  rdidT  the  appellant 
was  given  the  settlement  of  the  father  was  not  in  JC.,  ofiered  in  ^^^'"^^^^^ 
evidence  an  order  of  Sessions  made  in  1815,  in  an  appeal  between  H^^  M^^ 
the  same  parishes  respecting  the  settlement  of  the  brother  of  the  any  deriTstlve^ 
panper.    By  that  oraer  of  Sessions  the  order  of  justices  adjudi-  aettlement 
eating  that  the  brodier  was  settled  in  K*  was  quashed.    The  Court  ^^^^^  -  Held, 
of  Quarter  Sessions  refused  to  receive  this  evidence,  and  my  Brother  ^'^  f^}^ 
HoLROTD  and  I,  (before  whom  this  case  was  argued,)  are  of  opinion  ^u  admiauble 
that  it  was  properly  rejected*    The  order  of  removal  in  the  former  to  pro?e  the 
case  may  have  been  quashed  upon  one  of  the  three  following  ground  of  the 
grounds :  either  that  the  pauper  bad  originally  a  settlement  in  JiT.,  dednon  of  the 
and  acquired  a  subsequent  settlement  in  another  parish,  or  that  he  ^f^lS^of 
never  had  any  settlement  in  K^  or  that  the  respondents  had  not  f^„^-^„„  ^ 
given  sufficient  proof  of  any  such  settlement.    The  case  does  not  not  eridence 
state  on  what  ground  the  order  was  quashed.    But  it  has  been  that  the  fiuher 
stated  in  the  course  of  the  argument,  that  the  point  then  tried,  and  ^  ^  P«ip^ 
upon  which  the  Sessions  actually  adjudicated,  wasy  that  the  pauper  ^^^  "^^Tf  t 
had  not  at  that  time  any  derivative  settlement  in  K^  because  his  ^Jish  m?8i5 
iather  was  not  then  settled  there ;  that  in  fact  the  point  tried  was,  b^wse  the    ' 
vhetbei'the  father's  settlement  was  then  in  K.    If  we  thought  that  fiitber's  settle- 
tfae  evidence  of  that  fiict  would  be  admissible,  and  would  be  nuu  ™cnt  was  a 
terial  if  stated  in  the  case,  we  should  send  it  down  i^raio  to  the  "*"*L^L«|_ 
Sessions.    But  we  are  of  opinion,  that  the  order  of  Sessions  in  1815  UMm^^^ 
would  not  be  admissible  in  evidence,  for  the  purpose  of  showing  of  the  flntap. 
that  the  pauper,  in  1815,  was  not  settled  in  K.    It  it  be  admissiUe  peal, 
at  all,  it  must  be  upon  the  same  principle  upon  which  judgments  of 
the  superior  courts  are  received  in  evidence.    Now  the  rule  upon 
tliat  subject  is  thus  laid  down,  in  the  Duchess  of  Kingston' %  case  (a),  (a)  S9Wfff$    - 
by  Lord  C.  J.  De  Qtey:  **  The  judgment  of  a  Court  of  concur-  St.  2V.  voL  xx. 
<<  rent  jurisdiction,  directly  upon  the  point,  is  as  a  plea,  a  bar,  or  P*  ^^^ 
**  as  evidence,  conclusive  between  the  same  parties,  upon  the  same 
*'  matter  directly  in  question  in  another  Court.  Secondly,  the  ju<j^- 
**  ment  of  a  Court  of  exclusive  jurisdiction,  directly  upon  thepoinif 
^  is,  in  like  manner,  conclusive  upon  the  same  matter,  between 
^  the  some  parties,  coming  incidentally  in  question  in  another 
**  Court,  for  a  different  purpose.    But  neither  the  judgment  of  a 
**  concurrent  or  exclusive  jurisdiction  is  evidence  of  any  matter 
**  which  came  collaterally  in  (juestion^  though  within  their  iuris* 
'^  diction  ;  nor  of  any  matter  incidentally  cogniaable,  nor  ot  any 
**  matter  to  be  inferred  by  argument  from  the  judgment."    The 
principle,  therefore  is,  that  the  judgment  of  the  same  Court,  or  of 
a  Court  of  concurrent  jurisdiction,  is  conclusive  evidence  between 
the  same  parties  upon  the  same  subject  matter  directly  in  question 
hi  another  Court ;  but  that  as  to  any  matter  arising  collateivilyy  it 
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b  nb  ^idence  whatever.  .  Theo  ithe  qaestion  .to  he  con»dered  m 
this  case  is,  whether  the  point  actually  decided  with  respect  to  the 
settlemeot  of  the  brother  in  1815  is  necessarily  th^  same  as  that 
which  was  to  be  decided  by  the  Court  in  the  {ureseut  case  with 
respect  to  the  sister;  or  whether  the  point  now  sought  to  be 
established  as  to  the  father's  settlement  was  (me  which  then  came 
collaterally  in  question.  When  we  consider  the  nature  of  an  order 
of  removal,  it  is  quite  clear  that  the  point  decided  in  1815  is  not 
necessarily  the  same  as  that  which  the  Court  of  Quarter  Sessions 
were  called  upon  to  adjudicate  in  the  present  instance.  When  a 
party  is  removed  to  a  parish  as  the  place  of  his  settlement,  and  the 
order  of  removal  is  confirmed  by  the  Sessions,  that  is  an  adju- 
dication by  them,  that  the  pauper  at  the  time  of  the  order  of 
removal  was  settled  in  the  appellant  parish.  In  the  case  of  the 
Inhabitants  ofHarrdvo  v.  Rydip  (a),  it  was  held  that  a  confirmation 
of  an  order  of  removal  upon  appeal  was  final  as  to  all  parishes ; 
because  the  very  point  decided  is,  that  the  panper  is  settled  in  the 
parish  to  which  he  has  been  removed.  But  where  the  order  of  re- 
moval is  quashed,  the  Sessions  only  adjudge  negatively  that  the 
pauper  is  not  settled  in  the  appellant  parish.  They  do  not  say 
a£Eurniatively  that  he  is  settled  in  any  other  parish.  The  point  de- 
cided, therefore,  by  the  Sessions  in  1815  was,  that  the  brother  of 
the  pauper  in  this  case  was  not  at  that  time  settled  in  the  parish  of 
K»;  but  it  is  said,  that  although  that  is  the  only  point  which  ap- 
pears to  have  been  decided  upon  the  fieice  of  the  judgment  itself, 
still  that  the  point  actually  decided  upon  the  evidence  then  adduced 
was»  that  the  settlement  of  the  father  of  the  pauper  was  not  at  thai 
time  in  AT.,  and  consequently  that  the  pauper  himself  had  no 
derivative  settlement  there.  The  parol  evidence  was  offered 
to  prove  that  such  was  the  point  then  litigated  and  adjudicated. 
Without  deciding  whether  such  evidence  was  admissible  to  ex- 
plain the  ground  of  the  judgment,  it  is  sufficient  to  say,  that 
that  was  a  point  which  arose  collaterally,  and,  therefore,  upon 
the  princu>le  laid  down  by  Lord  C.  J.  De  Greyt  the  order  of  Ses- 
sions would  not  be  evidence  to  prove  that  tact  in  another  case 
between  the  same  parties.  For  these  reasons,  therefore,  we  think 
that  the  order  of  Sessions  ought  to  be  confirmed.  —  Order  of  Ses- 
sions confirmed. 

10^  Rex  V.  Washbrook,  M.T.SGA.  ^B&  C. 732.  —  By  a 
private  indosure  act  commissioners  were  directed  to  fix  and  settle 
the  boundaries  of  a  parish  in  a  certain  manner  therein  specified,  and 
to  advertise  in  a  provincial  newspaper  a  description  of  thet  boun- 
daries so  fixed  and  settled.  The  boundaries  so  fixed  and  seUUd 
were  also  to  be  inserted  in  the  award  of  the  commission's  and  to 
be  final,  binding,  and  conclusive.  The  commissioners  having 
fixed  and  settled  the  boundaries  in  the  mode  specified,  duly  adver- 
tised a  description  of  them,  but  the  boundaries  mentioned  in  the 
award  varied  from  those  which  had  been  advertised :  Held,  that 
the  commissioners  had  not  pursued  the  authority  given  by  that  act, 
and  that  their  award  was  not  binding  as  to  the  boundaries  of  the 
parish. 

1044.  Rex  V.  North  Pethertony  E.  T.  7 G.4.  5B&  C.508.— 
Upon  appeal  against  an  order  of  two  justices,  whereby  a  pauper  de- 
scribed as  J.R.,  otherwise  C,  the  son  of  £.  2>.,  formerly  i2.,  widow, 
was  removed  from  N.  P.  to  fV.  M .,  the  Court  of  Quarter  Sessions  set 
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aside  the  order  of  removal,  subject,  8cc.  The  pauper,  who  was  proved  birth  of  the 

to  be  the  legitimate  son  of  J.  and  E.  R.  was  born  in  the  parish  party  baptized* 

of  W.  M.    In  order  to  make  out  the  settlement  of  the  pauper's 

father,  it  was  proved  by  the  production  of  a  copy  of  the  parish  re* 

gister  of  S.  that  he  was  baptized  in  that  parish,   lliere  was  no  other 

evidence  of  his  having  been  born  in  that  parish,  and  the  Court  of 

Quarter  Sessions  thought  upon  the  authority  of  the  case  of  Rex  v. 

Creech  St.  Michael  {a),  that  they  were  bound  to  consider  the  re-     .  , 

fister  by  itself  primd Jade  proof  of  the  place  of  his  birth.—  j^^^  *'^ 
(ayley  J.  The  register  of  baptism  per  se  is  not  evidence  of  the 
place  of  birth.  If  the  age  of  the  child  at  the  time  when  it  was 
baptized  could  be  ascertained,  the  register  might  in  some  cases  be 
evidence  of  the  place  of  birth.  If  the  child  were  then  very  young, 
the  register  would  be  presumptive  evidence  that  it  was  born  in  that 
parish  where  it  was  baptized ;  but  if  the  child  were  not  then  young, 
the  circumstance  of  its  having  been  baptized  in  a  particular  parish, 
would  afford  no  presumption  that  it  was  bom  there.  Here  there 
was  no  evidence  to  show  the  age  of  the  child  when  it  was  bap- 
tized. We  think  therefore  that  the  case  must  go  back  to  the  Ses- 
sions to  be  reheard,  in  order  that  they  may  ascertain  by  other 
evidence  whether  the  father  of  the  pauper  was  born  in  the  parish 
of  5.  or  not.  We  do  not  say  that  a  register  of  baptism  is  not  evi- 
dence of  the  place  of  birth  when  accompanied  with  proof  of  other 
circumstances,  but  that  taken  by'  itselr  it  is  not  evidence  of  the 
place  of  birth.  —  Case  sent  back  to  the  Sessions. 

1045.  Rex  V.  JVheelocky  E.  T.  7  GA.  5B.&C.  511.— Cotting-  inhere  an  oider 
RAM  moved  for  a  rule  nisi  for  a  writ  of  mandamus  to  the  justices  of  remoYal  is 
of  the  peace  of  the  county  of  C,  directing  them  to  make  a  special  •PPJ*led      ^ 
entry  on  their  proceedings  at  the  last  Easier  Sessions  that  the  "^J^^  m«L 
order  of  removal  of  the  pauper  from  the  above  parish  was  quashed  Jju  5-  J^^' 
for  want  of  proof  of  the  char^eability  of  the  person  removed.  Sessions,  the 
The  affidavit  on  which  this  application  was  made,  stated  amonest,  appellant  on  the 
other  matters,  that  on  the  trial  of  the  appeal,  the  Court  below  trial  of  another 
being  of  opinion  that  there  was  not  sufficient  proof  of  charge-  JSMTbv"*^- 
ability  of  the  person  removed  refused  to  enter  into  the  merits,  but  dencetibedis- 
quashed  the  order  generally ;  and  although  much  pressed,  would  tinct  ground 
not  permit  the  clerk  of  the  peace  to  make  a  special  entry  on  their  upon  which  the 
proceedings  of  the  particular  and  only  ground  upon  which  it  was  ^©"n^'f  orte 
quashed.  —  Bayley  J.  The  respondents  are  not  at  all  events  con-  ^"  q«a»nea« 
eluded  by  the  judgment  of  the  Sessions,  but  may  on  the  trial  of 
another  appeal  against  another  order  of  removal,  of  the  same  party, 
explain  by  evidence  to  the  Sessions  the  particular  ground  on  which 
the  former  order  of  removal  was  quashed.  —  Holroyo  J.   con- 
curred. —  Rule  refused,  (b) 

(b)  See  Rex  v.  Knaptoft,  ante,  pi  1042. 
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